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T HK E attention 50 che Editor, ig preparing the 
preſent edition of Sig Graka CRQKE'S Rgequfs 5 
for Fg , bas a. ab * the ee alles 
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be if 


Tax T EXT, which in many places was unintelligibly 
faulty, bas been cautiouſly corrected, by an attentive 
and careful collation of the laſt edition with the former 
editions. | 


Tux Poet or Law, each independent of, and dit | 
ferent from the other, which were frequently crowded to- 
gether in fucceftion in the ſame Caſe, bave been ſeparated 


and detached by BREAKS wherever the {paces of the page 


would afford the opportunity ; by which means its appear. 
ance is rendered leſs coufuſed, and the ſeveral points of law 
made SifKoguiſhable at firſt view. 


AN Mf l containing the ſubſtance of Sch Cale, 
has been drawn out into the margin, accompanied by refer- 


ences to all thoſe Caſes in the ſame book which relate to the 
ſubject of it. 


Tux Manina Rerzgencxs of the laſt edition have 
been examined, and thoſe which were found inapplicable 
are expunged. | 
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PREFACE 


To theſe corrected references have been added, a new and 
numerous ſelection of references to all the ſubſequent Repor- 
ters from the reign of Charles the Second to the preſent 
time, and to ſuch treatiſes on particular ſubjects of law as 
have been diſtinguiſhed by their merit and authenticity. 


Tun Srarurzs by which any parliamentary alterations 
have been made in the law fince the publication of the laſt 
edition, are cited at the oor of each Caſe. | 


Amon the notes ; and references will be diſtinguiſhed ſe- 
veral which were made from the manuſcript of the late 
Loxp Cnhizr BARON PARKER, in a- copy of this. work, 
which has been communicated to the Editor * this 


pu . 
3 nn 


Tas Eprrox takes this opportunity to aſſure thoſe gen- 


tlemen whoſe frequent correſpondence has flattered hini by 


a diſcovery of their impatience for the publication of this 
work, that the long delay has not been occaſioned by any 
neglect on his part, but has ariſen from many difficulties, 


which it was impoſſible to foreſee or prevent, in paſſing the 
work through the preſs. | 


Tax 3 Volumes of Caſes i in the reigns of James 


the Firſt and Charles the Second are in great forwardneſs, 


and will be publiſhed as ſoon as poſſible. 
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TH-that duty and battility which beteſes a loyal 
7 4tid obedie t fübject, . offer up to your royal 
patronage the Nee wes: of a piudent, grave, and 
pious” Judge; the author deckaſed and now. with Cod, 
Vhen he left the world, he left with me theſe precious 
fruits of his travel in the common laws of England: aud it 
nath been my care to fend them abroad for the public 
good. It was firſt in my purpoſe to dedicate thera to 
your ſacred majeſty; the eg Mxcaxas of the com- 
non law; àſſuring myſelf, t e 8 to be ſuch, and 
your majeſty's diſpoſition ſo princely, that you would uot 
deny to receive them with a gracious band. But un- 
bappily bindered of my purpoſe, to minè unſpeakable 
grief, by the extreme difficulty of public addreſs to your 
iajelt yo ſicted perſon, divided from your good ſubjects 
by the cruel, wicked, bloody, and deſperate practices of 
borrid intruders and uſurpers, inforced to yield to the ne- 
ity of the times, I ſent forth the two former works of this 
eminent Judge, with a Preface only, io encourage gentle 
men in the ſtudy of that law; which I conceived was the 
beſt way, not only to evidence your majeſty's moſt juſt, 
undoubted; and hereditary rigbt to your three imperial 
crowns, of 'your now again famous and flouriſhing king- 
doms ; but likewiſe to reſtore your majeſty to your prero- 
gative royal, and to give yOu that nen which is s due, 
to your ſovereign authority. | 
eo. EL1Z. PART 1, A And 


THE EPISTLE DEDICATORY. 


And now thoſe black ard bloody clouds are happily 


diſpelled by the miraculous brightneſs of your majeſty's 
preſence, to whom ſhould I dedicate the works of this 


learned Judge but to your roy -al goodnefs, to whoſe' ſervice 


I have devoted my tongue, my pen, my heart, and all the 
offices of my life; and upon whom not only:the eyes; ang 


hearts, and hopes of all your own foyal ſubjeAs 85 
to ſee the moderation of your government), but of all the 
proteſtant world, are fixed (as the true heir and real in- 
beritor of your royal father's graces and virtues, our late 
king of ever bleſſed memory, and now moſt glorious faint 


and martyr); wboſe divine and heavenly inſtructions, to- 


gether with the gifts of nature and grace, wherewith God 
hath. richly ſtored your princely mind, calls you to great 
matters, and promiſeth great effects, and fills With great 
hopes all thoſe that fear God; who eſleem you as a plant 
of God's own ſetting, which he dreſſeth with his own bai, | 


Watereth with bis grace, and daily fructifeth to his glory, 


RoYAL SIR, the reſtitution and. preſervation. of the law, 
juſtice, government, and the happy policy of our ciril 
ſtate, next under God, is due to yourſelf ; being to this 
nation another CHARLEMAINE, For as it was, his impteſs 
upon the reverſe of his coin, decem præctpiorum ouſtes 
Carolus magnus,” ſo may it truly, next under defenſor 
fei be engraven upon the circle of your. crown, 
* Legis * Cuffos Carolus ſecundus. Moth. 


£5 18 . 
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perfection of reaſon; and therefore my Loan Coxz tells 
us, If all the et that is diſperſed into ſo many ſeveral 
= heads were united i into one, yet be could not make ſuch 
© a law as the law of Lngland is; becauſe, by many ſue- 
« cettion of ages, it hath been figed and xcfined.;by; an 
« jufivite number of grave and wiſe men, as now by the. 


« learned labours of this revered Judge; and by long 


experierce is grown to ſuch perfection for the govern- 
„ ment of this realm, as the. old rule may juſtly, be 


« verified of it, ® Nemimem - e cle Japientiorem legibuu; 
No man out of his own private reaſon ought to be wiſer 


(s) Co.Lit.g7:b “ than the law, which is the perſection of reaſon (a).“ 


Neither is this law for prince and people only 3 
be ia a body politic, but alſo for the ſingular beneßt of the. 


church 


THE EPIS TIR DEDICATORY. 


church of God, the rights; and liberties whereof the,com- = | 1 
mon lay, maintaineth javiolably being, as, Judge Hirigcue 
defineth the ſame). N 8 Ag ab" oo — 


cepyio, provi 52 pes? W herefore * religion , and 105 tha 
do ſtand together. do mutually upboll each other, and axe 
concentered in their original and end; they both come 
from God, and tend to God. And as; religion, ſo the: law 
was given, ut cives faciat Bonds, ſaith the philoſopher; and | 
therefore the law in a chriſtian ſtate is not only convenient, 
but neceſſary, that no ſtate can ſtand and flouriſh without 
it. Hence it is, that where religion doth find a due regard, 
a conſcientious practice, and tbe law a willing ſubmiſſion, 
and a cheerful obedience; there, if any where in the world, 
the MAY will be darts and the e bappy. 
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" BXCELLENT SOVEREIGN, 0 


YOUR weighty affairs'do call me © off wh 18 * 
vity. I will yield obedience in both, but muſt frſt hum- 
bly grave your pardon in uſing your moſt illuſtrious name in 
the dedication of theſe books. It hath been no unuſual thing N 
to dedicate to kings the Writings of famous men; nor will | 
it be inglorious to your highneſs to youchſafe theſe your, pa- 15 
tronage: for whilſt you countenance, worth aud worthy EL 
men, your virtue will contend with your fortuue, and your | 
goodneſs bear up an equal balance with your greatneſs; and . 
then ſhall the deceaſed author, in, theſe deſcrving works of I 
his, live before you, who for bis mere merits was made a 2 
Judge of this realm by your royal father, according to tbat 
ancient and honourable rule and way of law preferment 
mentioned by FLzTa,” nec prece, net Pretio, nec pramio: a d. \ 
baving ſkilfully and /aiti:fully ſerved in that place above 
ſixteen years, and, by his exceeding care and pains in that 
ſervice, worn out his weak and aged body, humbly pe- 
titioned his majeſty, that he might render up the. office-ax . 
gave him, and wholly retire into the countr 7 | 

To which petition, your majeſty's royal Mile gave a 
2 moſt gracious anſwer, mentioned at large in my Preface to 
de 4 We X the 
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THE EPISTLE dubiCaTORy. : 


the Third Part (a) of this worthy” Judge's Reports, though 
firſt printed, which cannot be expreſſed but in his o words 
without injury to bis incomparable ſtyle, ae. 4 ft the 
* end all our loving fubjedts, who have' and ſhall faith. 
« fully ſerve us (as we declare this -6ur ſervant hath 
done), may know, that as we ſhall'never expect, mich 
* Jeſs require or exact from them performances beyond 


„ what their healths and years ſhall enable them; 16'e 
% ſhall not diſmiſs them without an apprbbition 6f 


their ſervice, when we fhall find they deferve ĩt, much 
« lefs expoſe them in theit old age to neglect, &. 
And thereupon he continued him ftill Judge of the king's 
bench, and gave him the like allowance and Yee he paid 
to the reſt of the Judges, till a certiorar; came" from the 
great Judge of heaven and earth, to remove him frot 
human bench of law to a heavenly throne of glory. 
And now beſeech your majeſty, as the juſt payment of: 
due debt to the honourable aſhes of this worthy Judge, my 
dear father-in-law; and as the earneſt of a far greater, to 
tbe father of our country, your facred majeſty ; td accept 
this poor oblation from the heart and bands of: him, who 
makes it his daily prayers, that you may live long, and 
triumphantly reign; and that your ScxeTRE may, dike 
AAROR's RoD, bud and bloſſom, and be an nene 


| mony ue all rebels. 0 | 1 


Your Majly's „ 
Moſt loyal * 5 | i flach e 

And abedient Servant, ala 0 520 [* 

HARBOTTLE GRIMSTON 
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e Theſe Reports were ori nally b= pr 5 of 
ww” in the iyvefted order inal 2 p oper wr of to fred re gs hi = 
1 Elizabeth, Jamen, and Charles; and of quotin them; but perhaps, -more 
ey were accordingly diſtinguiſhed by pro — cheir reſpective fler of 
2 rbtemparary * in that order of Croke Elizabeth, Cote James, Cyute Chark:, 
myrora by 1. 2. and 3. Croke; but which is the mode of ones adopted 
were entitled by the Giginal editor, by the mga editor. 5 
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cc EASON is the life of the law,” ſaith that grave 
father and ſage thereof, Six EDwARD Cokx. 

* Nay, the common law itſelf is e e but learned 

© reaſon, or the perfection of reaſon, gotten by much ſtudy 


2 and obſervation; which, by many ſucceffion of ages, 
ho bath been fined and refined by an infinite number of 
nd grave and learned men; and by long experience grown 
ike to ſuch a perfection for the goverument of this realm, 


as the old rule may be juſtly verified of it; No man of 
* bis own private reaſon ought to be wiſer than the law (a). (Ce) Co. Lit.g7.b. 
This law,” as faith the ſame author, © conſiſteth of ***\* 254. b. 
* three parts. —FrRST, On reports and judicial records. | 
Ss conDLY, On ſtatutes contained in acts and records of 
parliament. Ax D THIRDLY, On the common cuſtoms 

of the realm, grounded upon reafon, and uſed time out 

4 of mind, &c.” 7 

The conſtruction and explanation of all which. belongs to 

F the Judges of the realm (5). For though the law is the rule, () coke tot. 
N. BY yet in itſelf it is but mute; Taz Jupos is e / , Whoſe f, ne 
| judgments and reaſons given in court, leſt they ſhould var ĩſn mini interprer 
with the breath that uttered them, or being written in the me- Les. 


* 


ode mory of the hearers only, ſhould be more frail and fluid than Cokeloft. . 
human nature itſelf; the wiſdom of our former kings ap- — 
pointed four Reporters, to commit to writing, and truly to Companies. 
* deliver, as well the words ſpoken, as the judgments and chechird Re- 
reaſons thereupon given in our courts at Weſtminſter. Lobert Rey. 


They were choſen men, and conferred all together at 'thefol. 232. 


® This Preface was originally affixed to Croke Char ler. 
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making 
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THE PREFACE: 


making and ſetting forth any book of Reports; which 
book, in reſpea of the number of the Reporters and their 
approved learning, carried great credit, * as juſtly it de- 
* ſerved,” ſaith My. Hoꝛeden. Hence it is that all our 
Year Books of Law reports, from the beginning of the 
reign of king Edward the third, until the latter end of 
king Henry the eighth, received their being, and continue 
their repute with us to this preſent. If we have ſince 
failed in the number of the perſons reporting, it hath. been 
amply recompenſed in the grandeur and authority of one 
ſingle author, Six Jamss DyxR, Chief Juſtice of the com. 
mon pleas, by whoſe great learning, and aſſiduous ſtudy, 
the ſaid judgments and law refolutions have been tray. 
mitted and perpetuated until the twenty-fourth year of 
the 1eign of the late queen Elizabeth, ſince when there 
hath not been any, continuation or dependence of term or 
time in the Lord Cotes Reports, or in any other approved 
law-author to this preſent, whereby a conſtant ſeries or 
diary of our law teſolutions in our courts at Weſiminſter, 
might have been propagated unto us; by which mierſ7it 
um, in theſe licentious times, non tam reſeripta et fullicum 
ſcila. quam propudia et feveriorts literaturæ impropria im 
modic* ſcaturiunt. A multitude of flying Reports (whoſe 
authors are as uncertain as the times when taken; and the 
cauſes and 1eaſoas of the judgments as obſcure, as by 
whom judged) have of late furreptitiouſly crept forth; 
whereby inſtead of that plentiful and SIOIS Increaſe, 
which thoſe fields, thus by a vigilant huſbandman tilled, 
would have”yielded to our ſtudents ; we have been enter- 
tained with barren and unwarranted products, inf/ix la 
lium et ſteriles avene ; which not only tends to the depraving 
the firſt grounds and reaſon of our ſtudents at the common 
| law, and the young practitioners thereof, who by ſuch 
falſe lights are miſled, and thereby their clients cauſes 
either delayed or miſcarried, and multiplicity of law 
ſuits rather cheriſhed than ſuppreſſed ; but alſo to the 
coutempt of our. common law itſelf, and of divers our 
former grave and learned Juſtices and profeſſors thereof; 
whoſe honoured and reverend names have, in ſome of the 
X ſaid books, been abuſed and invocated to patroniſe the 
\, Undigeſted crudities, of thoſe plagiaries; the wiſdom, 
\ gravtty, and juſtice of our preſent Juſtices not deeming 
nor dejgning them the leaſt approbation or countenance in 
any their courſs; purſuing therein the judgement and 
radtice of the reverend Six Hanky i who, 
Wen Gerjeant Henden, Termin. Mich. 20. Jac. at the 
common 
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THE PREFACE 


common pleas bar, in Godfrey Wade's' Caſe, vouched ſor 
autbority p1150x's printed Reperts, demanded of him by 
what warrant thoſe reports of -Da1r8oN's came in print. 


Having therefore many, or rather one continued fifty 
years work by me, of the ſummary Reports or Commenta- 
ies of that grave, pious, and learned Juſtice, Six GEORGE 
ROKE, KNT. which be began about the time when the Lord 
Dyer ended his Reports, and is uninterruptedly continued 
by bim (our author) until near his deceaſe; and not 
willing to deprive this preſent age or poſtertty of ſo much 
good; fearing alſo leſt afier my deceaſe they ſhould be ob- 
truded to the public by an incurious law hand, or, through 
ſordid ignorauce of ſome others, be proſtituted in the con- 
temptible pamphlet dreſs and character of ſuch ther blind 
and miſhapen Reports (dignum patella operculum), as ſome of 
our late Juſtices and profeſſors of law are in that kind 
abuſed (a); whereby the very majeſty of the law is prophan- 
2d, the authority of Reports leſſened, and the matters in their 
books rendered leſs uſetul to our ſtudents; I have taken upon 
me the reſolution and taſk of extracting and extricating 
heſe Reports out of their dark originals; . they being 
ritten in ſo ſmall and cloſe an hand, that I may truly ſay 
hey are folia ſybillina, as difficult as excellent; and have 
hereunto added the ſeveral Tables and Indexes of the names 
of the Caſes, and the chief matters therein contained. I 
-onld have ſent them forth in their native idiom, the 
proper and peculiar phraſe of our common law, wherein 
hey are ſuccinctly, ſenſibly, and fully reported; © there 
being many words in them ſo appropriated, as that they: 
cannot be fo legally expretied by any other word, or by- 
% any periphraſis or cireumlocution * if not otberwi 
by preſent authority inhibited. In regard the whole work 
is too voluminous te be compriſed iu one book, I have, 
according to the ancient method obſerved in our Law Re- 
ports, reduced them to the number of our kings aud 
queen in whoſe. reign taken; and as well in obſervance of 
the advice of the Lord Coke to the ſtudents of our common 
law, „that they ſhould firſt read the later Reports, be- 
* cauſe for the moſt part the later reſolutious and judg- 
* ments are the ſureſt, and therefore beſt to ſeaſon them 
„ therewith at the beginning, both for the ſettling of 
* their judgments, and retaining them in memory ; and 
(a) Therebe certain legal formalities and which are obſerved by our author in the 
ceremonies peculiarly appropriatedandan- creation of ſerjeants at law, &c. And ſuch 
—_ continued — ue; fo as they I conceive are the writing of the orders and 
cem now to be eſſentials of the law itſelf, records of courts in ſuch peculiar hands, 


and ought not without the ſupreme. autho · the printing of Law Reports in their proper 
rity be changed or diſuſed : ſuch are thoſe letter and native language · > 


« are 


59 Co. Lit. 9. a. 
o. lib. 4. 39. b. 


Ds. Lit 
", h. 


1acitus vita 


Julu Agric. 


7 Tecleſialticus 
cap. xxx iii. v. 15. 
& 155 
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* are eaſier to be eben than the antient (4 15 E alſo 


for that 1 would in a ſeaſonable time protocare ad vivo, 
upon Tacitus grounds, and not improperly in his own 
words, it being now, © ultra quindecim annos (grande mor- 
© tals evi ſpatram) in quibus ulli fortuitts caſibus intercide. 
&* runt; pauci, et ut ita dixerim, non mod> aliorum, fed &/1am 
% noftrs ſuper flites funns, exempts & media vita lot annis, 
0 gu hus fuvenes del feneciniem, ſenes prope pe ad" ipſos exafty 
* /atis lerminos per filentinm venimus.“— Above fifteen 
years (a great part of man's age) wherein' many have 
© been waſted by uſual chances, a few of us only remaining, 
* taat have over-lived, as I may lay, not only others, but 
© alſo ourſelves, ſo many years ſubcutted out of the midſt 
© of our life, in which we proceeded in filence from young 
© wen to aged, from aged almoſt to the grave. —In which 
ſpace, the chieteſt both at bench and bar have been taken 
from us by death; ſome few ouly, who were then an/e/t2nan 
with them, aud now primi ceris in foro noſiro We ofmonaſterienſ 
remaining alive with myſeif (who for the jours part of 
the time in taking theſe Reports, had the honour to be at 
the teet of this Gamaliel), whom I may vouch to atteſt 
with me the candour and integrity of our author, as well 
upon the bench, as in writing this work ; wherein he never 
lought to draw to himſelf the glory of any argument or opi- 
vion delivered by another, but, were be at the bar or bench, 

hat: faithfully ſet Cown his ſaid judgment or opinion, and 
yielded him his due commendation. 4 have therefore frf 
publiſhed the /i part of his Reports, confiſting of tuch 
choice judgments and reſolutions only, wherein himſelf 
was both judge and relator; who, without oſtentation, 
night have titly applied that of SYRACIDES unto: himſel: 

« go ullimus eviguavi, lampmam is qui ſpicas legit poft meſ- 
0 fores ; profect lente dichione domini, el tanquam ' Vindemiatsr, 
& mrpleet lorcularis lucum: cn ide ge, 2 mihi non ſoli labordffe, 

i fed omnibus querenithus ernatonem.”— I am awaked up 
© laſt of all, as one that gathereth after them in the vintage; 
in the bletiing of the Lord I am increaſed, and have filled 
my wine-preſs like a grape-gatherer ; behold, I have not 
I:-boured for myſelf alone, but for all them that ſeek know- 


9 K 


ed. pre likamians loco aliqnd pa rentari, 


Thi: reverend judge Sin Gxoxce Croks was deſcended 


of au ancient and em family called Lx Brou wr. His 
auceſtor in the time of the civil diflenſion betwixt Tort 
and Lantafier (as Tuſrce Martham, taking part with king 
Elicard the fourth, was relegated during the reign of king 


Henry t the {xth ; aud as Jesriex Fox TESCUE, ding with 


OY 


ledge.—To whoſe worthy memory J think | myſelf yr 
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Henry the ſixth; abſented himfelf in the time of king A. 

:vard the fourth; ſo), being a fautor and afliſtant unto the” 
houſe of Lancaſter, was inſoreed to ſubduet and conceal him- 
ſelf under the name of Croke, till ſuch time 2 Henry tbs 
ſeventh moſt happily reconciled thoſe different titles, this our 
anceſtor in his pofiliminium, aſſuming his ancient name, wrote 
himſelf Cxoxz alias BLOUNT (that of Blount being altoge- 
ther omitted by our Judge's father upon the marriage of his 
ſon and heir Sir John Croke with the daughter of Sir Mi- 
chael Blount of Maple-Durham in the county of Oxon). This 
Cxoxe alias BLounT had iſſue Sir John Croke (grandfather 


3. and being in much favour with the king, was by him“ 
wade one of the maſters of chancery. He took to wife the 
daughter of Sir Ambroſe Cave of Leiceflerſhire, Knight, by 
whom he had iſſue Sir John Croke of Chilton in the county 
of Buckingham, Knight, a man of great modeſty, charity, 
and piety; who, in the year of queen Elizabeth, was by her 
made the firſt high ſheriff for that county, divided from 
Bedfordſhire. He took to wife Elizabeth, the daughter of 
Alexander Union, Eſq. and by her bad iſſue five ſons, viz. 
Sir John Croke, Henry Croke, our author Six GxoORGE 
CRoKE, Paul Ambroſe Croke, and William Croke. Sir John 
Croke, eldeſt ſon of &r John, inherited his father's virtues 
and ſortunes, and was very famous for bis wiſdom, elo- 
quence; and knowledge in our laws. Being Speaker of the 
Wy parliament in the forty-third year of the reign of queen Eli- 
zabeth, he received his elogium at the end thereof fiom her 
majeſty ; that he had proceeded therein with ſuch wiſdom 
and diſcretion, that none before him had deſerved better. 
He was recorder of London; and in Eaſer Term in the firſt 
year of the reign of king James the firſt was knighted, and 
made ſerjeant at law; and in Zaſfer Term in the fifth year of 
the ſaid king advanced by him to be one of his Juſtices of 
the then court of king's bench; where he fo continued 
until the twenty-third of January, in the ſeventeenth year 
of the ſaid king's reign; at which time he departed this 
life at his boufe in Holborn, leaving behind bim a plentiſul 
eltate and iffue. 1h, 96420073 TR 10 


Henry Croke the ſecond ſon, and Pan] Ambroſe Croke de 
fourth ſan, were grave profeſſors of the common law; and 
the laſt of them reader of the Inner- Temple. i 


William Croke, the fifth ſon, was a man of an bumble 


ſpirit, and piouſly diſpoſed, addicting himſelf wholly to a 
country life. i | | 


SIR 


to our Judge), who, being a fix-clerk in chancery, was re-,,,.. | 
ſlrained marrying, until enabled by the ſtatute of 14. Hen. 4. Hen. 8 cap: 
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SR Gtokck Croxx, the third ſor, and author of / this 
work; was born about the ſecond year of the reign of queen 
Elizabtth, and paſſed over his infancy and tender years, un. 


det the wings and care of a moſt diſcreet and loving mother, 


in the exerciſe of all good qualities, giving thereby very early 
ſigus of his future perfection in learning. MW hen time and 
diligent inſtruction had made him fit for a remove, he was 
ſeat to Oxford, to improve the talent of his natural ingenuity 


' with the help of the arts and ſtudy of philoſophy. After 


ſome abode there, he was again tranſplapted to the D:ner- 
Temple; where he employed the remaining part of his youth 
in the ſtudy of our common law, and was double reader of 
that houſe. Upon the twenty-ninth of June, in the twenty- 


firſt year of the reign of king James the firſt, he received bis 


dee the Epiſtle 
Dedi 


* 
Alte. 


Pat er's Chro- 
* page 504. 


writ of being ſerjeant at law, and the fame day was knighted, 
and made the king's ſerjeaut. Upon the eleventh of February, 
in the tweuty-ſecond year of the reign of James the firſt, he 
was created one of the Juſtices of the common pleas, and 
continued in that place until Aſichaelmas Term, in the fourth 
year of the reign of Charles the firſt ; at which time, upon the 
death of that learned and grave Judge & John Doderidge, he 
was advanced to be one of the Juſtices of the then king's 
bench; from whence I ſhall take a ſhort ſurvey of him. 


He was of a moſt prompt invention and apprehenſion, 
which was accompanied with a rare memory, by means 
whereof, and through his ſedulous and indefatigable induſ- 
try, be attained to a profound ſcience and judgment in the 
laws of the land, and to a ſingular intelligence of the true 
reaſons thereof, and principally in the forms of good plead- 
ing. He was of an univerſal and admirable experience in 
all other matters which concerned the common- wealth. He 
heard patiently, and never ſpake but to puipoſe, and was 
always glad when matters were repreſented unto him truly 


and clearly: he had this diſcerning gift, to ſeparate the 


truth of the matter from the mixture and affection of the 
deliverer, without giving the leaſt offence. He was reſolute 
and ſtedfaſt for truth; and as he deſired no employment 
for vain glory, ſo be refuſed none for fear; and by his 
wiſdom and courage in conſcionably performing his charge, 
and carefully diſcharging bis conſcience, and his modeſt 
in ſparingly ſpeaking thereof, he was without envy, though 
not without trueglory. To ſpeak of bis integrity, and for- 
bearing to take bribes, were a wrong to his virtue. In ſum, 


what Tacitus ſaith of Julius Agricola's wife's father, who was 


a governor iu Britain, I may truly ſay of this Agricola, our 
ww” 0 18 reverend 
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cc: remiſſionumgque diuiſag ub COnDentus ac judica poſeerent, gra I 
« wis, mntentus, ſeverus, et ſapuus miſericors ; ubi officio ſatisface | 
e tum, nulla ultra poteflatis perjond ; triftitiam: et-arrogantiant et 

« quaritiam exuerat ; nec illi, quod eff rariſſimum, aul facilitas 


* authoritatem, aut ſeueritas amorem, dimmu.”  _ 
. ; 1 ITED & + & * FLLS6 nd 


© That he well and diſcreetly divided the ſeaſons of his 


ty | N K. 5 5 
er affairs and vacations. In times of audience and judg- 
7 ment he was grave, hegdfal, auſtere, and yet merciful too. 
th * That duty performed, no face any more or ſhow of au- 
of * thority; levere and ſtately looks were laid apart in ſuch 
y. * ſort, that neither his gentle and courteous, behaviour 
A * weakened the reverence, nor his ſeverity the love due to 
d, . his perſon.” 2 8 c 5 \ fi * 120 8 1 g | 

p He was of a ſtrict life to himſelf, yet ig converſation, full 
4 of ſweet deportment and affable, tender and compaſſionate, 


ſeeing none in diſtreſs whom he was not ready to relieve: 
nor did I ever behold-him do any thing more willingly than 
when, he gave alms. He was every way liberal, and cared- 
for money no further than tg illuſtrate bis virtues. He was 
2 man of great modeſty, and of a moſt plain and ſingle 
heart; of an ancient freedom and integrity of mind, eſteem- 
ing it more honeſt to offend than to flatter or hate. He 
was remarkable for hoſpitality; a great lover and much 
beloved of his country, wherein he was a bleſſed peace - 
maker, aud in thoſe times of conflagration was more for 
the bucket than bellows, often pouring out the waters of his 
tears to quench thoſe beginning flames which others did 
ventilate. In religion, he was devout towards God, reverent 
in the church, attentive at ſermons, and conſtant in famil 
duties. Whilſt he lived, be was the example of the lite 
of faith, love, and good works, to ſo many as were ac- 
2 with bis equal and even walkings in the ways of 
od, through the ſeveral turnings and occaſions of bis 
life: and though now dead, till continues to do good, 
being the founder of a chapel, which he cauſed to be dedi- 
cated and ſet apart for the ſervice and worſhip of God, and 
for the eaſe of the inhabitants of Studeky (being an ham- 
let and member of Bechley in Buckinghanyhire, and at leaſt 
two or three miles diſtant from that pariſh'church), as alſo of 
an hoſpital for poor people, both which he endowed with a 
liberal revenue. At laſt this pious and learned Judge (find- 
ing bis age and infirmities to increaſe, and being deſirous, 
before he put off his decaying and declining body, to have 
ſome leiſure to examine his life, and to prepare for that 
great day wherein all muſt render an account to the Supreme 


/ | Judge | 


reverend Judge; my wiſe's father: * Agricolu tempore curar um Tailor in vits 
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mory of bis bame, -whoſe ſervice, deſerved the ſavor of) his 
Wen and coutitry, an is this enen a1 il 


1 $0 7 33516! ne! 18 19 Ti 7 * . 
„ Groncids Crokr 12 25 an 7 iorum 
g regit, judicia linceaio ei animo prefe 2 PP. 


hares, guem Rec ming nec hond Alexi; ; 3 authoritatem el 
Popul: uli Abe ria 6 equa lance, libravit; 5, religione eprdatus, vita 
innacuus, manu expanſa, corde. bunuli pau Pauperes irrogauit ;, mun- 
dum et act et ejeruit anno. @1ats 11 Bene e 5 e 
Catoli XVII. annoque domini MDCXL1, 
hore ar manns, 2191 fon 2 J 5 1 5 10 4 
r Cui pudor, v Klute fro ke AF B., 
Ode 24 1.18; 2 ta fider, nudagut veritas 
e | and alen fun, parem 7" | ' 76 £0 070 
4180 TRY 304 Ut Unto whom both modeſty . 1 
110 288 1 n aich And juſtice ſiſter (faith, from ſcandal * | | 
=. en Amd naked truth; ebe whey tber. = 


; Concerning the whole work itſelf, I may, 1 think, and 
not immodeſtly, uſe the. words of the Roman Preto pro- 
claiming the LUDI/ $ECULARES * Venite er widete quod nemo 
e morialium uit aut viſurus ef,” a work of our 1 
ports by one, man taken and continued beyond .a * wes 
\ whereof this part contains the Caſes of ſo late time, that 
thereby i it hath the advantage of former opinions concern- 
ing. moſt of the Quæres controverted in the b aft de books, 
giving a reſolution to many of them; and bath alſo clearly 
explained ſeveral of our late ſtatutes delivered divers molt 
exact rules for pleading, and — 5 ſet down, 1 5 
formalities i in the creation of Serjeants at Law, Judg 
with other the ceremonies and orders of their Jada, bc 
their times of ſitting in court, keeping of effoing, 29 
ment of Terms, and other ſuch ancient rights and 
our common law ; whereby the honour and very ef 

thereof hath been preſerved. Of all. which I would 3 
our ſtudent of the obſervation, which is given bim by Sin 
EDwanp Coks, * That there is no knowledge, cafe, or 
« point in law, ſeem it of never fo little account, but will 
« ſtand him in ſtead at one time or other; and d therefore, i in 
( Co. TY reading, nothing to be pretermitied (a).“ 


- The method herein uſed is lkewiſe conſiderable; not 
bein ſtaffed with the pleadings at large, and their 
continuances, with the ſame arguments at bar and 
reinforced pro et contra; but here the caſe is ſhortly ſtated 
according to the points in law therein to be diſcuſſed and 
adjudged, the reaſons plainly and — laid down, and 
yet 


= 


his 


vouebed; 
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yet the matter iotended truly uttered, and, 46 near an may 
and the former authorities to warrant the ſame ſummarily 
ſo as the book is (ad compendium vr parulius v. Julius golinus 
nung; ratio paſa e its moderate re prelſuu, aut nec pridigm Jas 100 no 
in ed copid, nec dantnofa:comcinnites) already abridged, aud, 2 . 


he name and words of the party>who delivered it, 


tar as the ſubject mxtier: will permit, equally halanced ; ſaas 
neither its Adbeves ſhalt eloy, or its donciſeneſs be a loſs to 
our fludents. I his book alio paſſeth, in ſureiy af law. moſt 
of out former, Reports, which were chiefly compoſed af the 
ſudden ſpeeches of the, Juſtices, upon tha motion of :Caſes 


* 


by the ſerjeants and counſellois at abę har. But moſbof the pod. Pros 


* 


Jaſe in be matters in law tried upon demurrer, or by logue to his 
Caſes herein be pO . 2 


ſpecial verdict, containing matters in law; Which both were 
debated by thoſe of the bar and bench to the uuermoſt; 
and in the end allowed, or, for the cauſe ſhewn, diſallowed; 
and whetedftbe\author een baked, argued, 
ard after great deliberation gave. his Judgment or reſolution 
in every of them; and ſo, they be molt An. and ſure to truſt 


unto. 1 2h | 
ee TY OASIS EN: | g 
And whereas ji is the advice of SR EpwaR D Cokx to 

ſtudents, © that they ſhould ook not only to the cafes re- 


« ported, but unto the records of the piradlings and judg- Flows. Toes 


e credit of the re- logue, &c. 
0 Co. Bit, 


* ments therein, which much confirm t | 
port, and the reader's ſurety of the law (a); in moſt o 


the Cafes here reported, the number roll, when and where 27. 


entered, is prefixed; that thereby if any ſeruple or doubt 
of error ſhould be in the report, the ſtudent might have a 
ready recourſe thereunto. And herein alſo J ſhall further 
ſecure you, that as already, before ' the publiſhing hereof, 
moſt of the preſent Juſtices have had a peruſal of the au- 
thentic and original manuſcript books of theſe Reports, 
compoſed in their genuine language; ſo when the reſt of 
them for the public. good ſhall either in their original or 

by tranſlation, be made common, I ſhall with the ſame 
care and reyerence, like another PisaxR LETTER (b), pre- 
ſerve them, as choice monuments of his great prudence 
and unwearied induſtry that collected them; and will be 
ready at any time heteaſter to produce them for proof ot 


(5) The emperors from Ju/tinian, who Ian,; by reaſon whereof it was called 
died 565, unti) Lethariut 11. in the year Litera Aſano from whence it hath been 
1125, ſo much neglected the body of the ä to Florence, Tc. and is ne» 
civil law, that all that time none ever pro- ver brought forth but with torch- light, or 
ſeſſed it. But when the emperor Lchar'ns other reverence. Corm. Cron. bb. 4+ fel. 433. 
11. took Amel4, he there found an old Selen, Snnetations upon Ferteſcue, fil. 20, 
copy of the Pandects, or Digeſts, which as 22 a 

a precious monument he gave to the I- 8 


confirmation 
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confirmation of what I have or mall publiſh dur of them, 
when by the honourable Juſtices, ot upon E import 
occaſion, I ſnall be thereunto required. 
Il̃ call not need to apologize for myſelf in tnakigg!poblic 
ö theſe" Reports, wherein I had the only propriety," by the 
free donation of the reverend author: the work hope will 
not need it. If I find this acceptable, I fhkll cheerfully yive 
birth to the other volumes of this eminent perſon. For a6 
it is my comfort (that God hath vouehſafed), fo it ſhall be 
my endeavour, that I may any way (though but thus inſtru- 
mentally) uſe my hand in the aſt ſeri tending w. r. 


ral goo; det . ane ox apt 56 | 


* MY N Gon- Hansor . Garusrox. 
*NANSTAT, May 5 1657 1 11} 10 | 

| cc Hee fludia adoleſeentiam Alt, ſencllutem FM 

« ſrcundas res ornant,  adverſis perfugium pre leni 

Bo cr delectant domi, non impediunt 72715 pernoctani 

Den ee mobiſeum, fetegrinantur, ruſticamur. 


Cicero oo Acta. Hort, | 


'1i 
1 


* d FROY 
— Nel 


Hilary Term, 


em, R Aero 1 

d 234. Eliz. In the Queen's Bench. 

the Sir Chriſtopher Wray, Kut. Chief” Fuſtice. #> | 
will Sir Thomas Gawdy, Knt. (a [95 42 3 
ive John Jeoffries, EVG. | Referees. © 
as John Clinch, . Tas - „ xd ron 
be Sir John Popham, Kat. Attorney General. 

” Sir Thomas Egerton, Kut. Solicitor General. 

9. Foſter and Peacock againſt Jo. Leonard. cid nt 

: Hilary Term, 23 Eli. Rell 393 © 3 ng 
at, A TTACHMENT upon prohibitian againſt the defendant, et aud tn 
nt, | « farmer of the parſonage of Sevenogk in Kent, for ſuing — 
ant for tithes of great wood, by the name of Alva cædua, . 

4 againſt the 45. Edw. 3. c. 3. The defendant pleaded, that for 309 and 


loads of the trees, they were of birch, of which by Jaw he ought — i 
o have tithes as flva cedua z and as to the reſt, which were of Poſt. 83. 
pak and elm, they were under the growth, of twenty years. U | 

he firſt it was demurred in law, and upon the ſecond plea they Moor, 907. 
ere at iſſue. After argument upon the firſt point by CURREk N. 640. 
and Weeks of the one fide, and by FuE and TANFIELD pied. 478. 

dt the other, it was adjudged for the defendant, that he ſhall : Browul. 94. 
have tithes; of birch; for birch is not ſuch wood as the ſtatute G 
ntends by the name of gr bois for it is intended of ſuch waod Bunb- Ca "we 
s ſerveth for building, and other uſes of a high nature, and not 12 Mod. 524. 
dnly for fugl, as the nature of birch is. And of oak and elm cut 3: Burr. 131. 
down before the age of twenty years, tithes ſhall be paid; for until : 
that age they are not of ſuch value as the law regardeth for the 

purpoſes aforeſaid. Therefore, as to the birch, it was awarded 

he ſhould have a conſultation; he having entered a non welt ulterius 


broſcqui for the reſidue. 


The Biſhop of Norwich egainf Pricket. cn 


CTION de ſcandalis magnatum was brought by the plaintiff for Ss. ,,9g. lies 
theſe falſe and ſcandalous words, wiz. ** Your Fpredictum for charging a 
epiſcopum innuendo) have writ a letter te me, which I have wengi 
„ ſhew, which is againſt the word of God, againſt the queen's gion. * 
authority, and to the maintenance of ſuperſtition, and that I Poſt. 67. 
„ will ſtand to prove againſt you.“ They were at iſſue; and at n 
the trial at vi prius, the defendant confeſſed he ſpoke the words, 4. — arp. - 
whereupon a writ was awarded to enquire of damages, which were 4. B. Abr. 406. 
found to gov marks. At the day in bauk, the Court was not 
adviſed to give judgment, and the parties were adjourned. . After- 
wards, upon good deliberation, it was awarded that the biſhop | 
ſhould recover the 5:9 marks, and eight pounds for coſts., 

VOL. 1 - B | Afterwards 


Lands deviſed Elzer IONE FI RME. The caſe was, one Breok deviſed land 


8. c. 2. Lon GawpyY held, that this caſe is not within rhe intent of the ſta- 


Co. Lit. 366. band, or his anceſtor, for the advancement of the wife; and al. 


MF. tenant in tail, ER ROR to reverſe a common recovery had by the anceſtor of 


die without if. he defendant, argued, that all the burden lieth upon the [aſt 


* Ullary Term, 24. Eliz. In B. R. 


* 


Norwren Afterwards the bifliop releaſed part of the coſts.—No vA, Thi 


. caſe was taken out of the record which was entered Hilary, 24. 
Eliz. rot. 39. — | 05 ke 
. . Boxe's Caſe. 


Words action- Aerzen for theſe words, Thou art burnt and haſt the 
—_— wel « Pox !” After verdict, it was alledged that the action doth 
Poſt. 214 88. not lie, for it is not ſaid he had the FxEncn Pox, but it may be 
Ld. Raym. 510. intended the Small-Pox; and for ſaying he had the Po x generally, | 
ng wer no action lieth. But Wray ſaid the action lieth; for when it is } 
3. Term Joug ſaid, 6 Thou art burnt and haſt the Pox,” it ſhall be intended the | 
475. Faencn Pox, which uſually cometh of burning; and it wa 
adjudged for the plaintiff. | 
5 Vide 21. Jac. . c. 16. 


Tarr 4. Poſter againſt Pitfall. 


23 — AY = to his wife in tail, the remainder over to another, and dieth. 


neral, with re- The wife with her ſecond huſband aliens this land by fine and dieth, 
. The queſtion was, If the ſon of the feme may enter upon this 
within 11 len Alienation, by the 11. Her. 7. c. 20.? And all the Juſtices held 
82 that it is directly within e wordt of the ſtatute, for that goeth to 
4g 24- 514- all eſtates in tail, or for life, of the lands of the huſband, or given 


by the anceſtor of the huſband. But Wray, C. J. CLENCH, and 
266. tute, for the ſtatute is only intended of lands given by the hu 


28 48g. though this caſe is within the words, yet it not being within the 
Plowd. zo. ifitent of the ſtatute, the ſtatute does not extend to it; and 
Cho: Jos 7-  Vouched Eaſſon v. Studdes (a). The remainder of this land is limit: 
Com. 13 ed to a ſtranger, and ſo ſhall not be intended to be for a jointure, 
369. where no inheritance is reſerved to the baron or his heirs: and 
"n — * Sa. the meaning of the ſtatute is, that ſhe ſhall not prejudice the heirs 
Cruiſe on of the baron, that the land ſhall not deſcend to them; but here, 
Recov. 158. upon her alienation nothing reverteth or deſcendeth to the heir 

of the huſband, and ſo is clearly out of the ſtatute. Nor! 
3 — 058. It was adjudged, 21. Eliz. that if the baron be ſeiſed of land in 
by 32. Heh, 8. Tight of his wife, and they levy a fine, and the conuſee grants: 
c. 36. rent to them in tail, the baron having iſſue, dieth, the fen 

alieneth the rent, this is out of 11. Hen. 7. c. 20. (%) for the ren 

cometh in lieu of the land. | 


eee Lord Norrice againfi the Marquiſs of Wincheſter. 


remainder to B. ; 
A. ſuffers an e — the Lord Marguiſs againſt Lionell Norrice, who was tenant in 
3 tail, the remainder to the plaintiff, The defendanc pleads 3 
mon vouchee Teleaſe of all errors by Thomas Chapipan the laſt vouchee, and the 


releaſer. if 4. common vouchee, and demands judgment, &c. PLowDEn, ji 


1—— 


ſue, B. may re- _ N — 
verſe it by writ vouchee, for he is to make recompence to all, and therefore be 


of error. is to bring error, and ſo he may releaſe errors, and bar all others; 
and fo it is adjudged 17. Edt. 2. Error go. But all the Juſtice 


Raym. 93 Skin-2495. Comb. B. Salk. 200. Bac. Abr. 553. Cowp. 702. 1. Term Rep. 738. 
7 | | reſol ved 


„ wt cc A 


— 


Hilary Term, 24. Eliz. In B. R. . 
reſolved the contrary, for the common vouchee is put in only for Nona ia 
form, and in truth he renders nothing; and therefore it is againſt age”. 


WincnHasTt 


reaſon that his releaſe ſhould bar others that hade the-loſs, and | 
are entitled to have remedy by the reverſal of the judgment. 1. P. will. 536. 
— GawDy, If execution be ſued againſt the common vouchee, fo *- Las — — 
that he renders in value, then upon ſuch an averment, the los 

lying upon bim, bis releafe ſhall bar the others (quod Wray 
conceſſit ) ; but here he renders nothing, and therefpre ſhall releaſe 
nothing. They all agreed that the caſe of 17. Edw. 2 was not 


Jaw; and it was adjudged that the releale was no bar. 
: Green's Caſe, | Cant 6, 
P JECT IONE FIRMZE. The caſe was, a prebend let land to IIa fr receive 


Green for years, rendering rent, and a re-entry for non-pay- any ad off by 
ment. The rent was demanded and was not paid, and two days ing the leſlee's 


after the leſſor received the rent of him, and maketh him an ac- 3 it 


5 quittance by the name of his fermor: andtif this receipt doth bar — 
1 him of his re- entry, was the queſtion. And it was clearly reſoly- payment on the 
hi ed that the bare receipt of the rent after the day was no bar, for it 8 
eld was a duty due to him; but a diſtreſs for the rent, or a receipt f 

* the rent due at another day, was a bar, for thoſe acts do affirm | WTO 
Hi the leſſee to have lawful poſſeſſion ; ſo if he maketh him an acquit- . Co. ö, b. 
nd tance, with a recital that he is his tenant; and in this caſe by calling Co. Lit. 271. b. 
* him his fermor, it is a full declaration of his meaning to continue 2 Ry 14402. 
uf. him his tenant ; and it was adjudged that the entry was not lawful. Ig : 

FL | | Dougl. 57. 11, Term Rep. 161. 2. Term Rep. 425. 
” 95 Tankeld's Caſe. U Ca 7, 
its T was agreed by all the Juſtices in the common pleas, that the Debt by grantee 
Ire, grantee of an annuity for years cannot have an action of debt of 1 
* or the arrearages during the term in the annuity. 3 
* Swann's Caſe. 42th. 


Hussz r, 1. Rich. 3. pl. 4. - 
(a) By 29 Car. 2. c. 6. children born 


of Engliſh perents out of the King's domi- 
ö - nions are declared to be natural bers ſub- 


Jer; ang by Anne, c. 5. the children of 
all natural bern ſubjectt, born out of the 


after the time limited by the licence, 
is an alien (a), and not inheritable, 


, and a re- 


penalties of treaſon or felony in Englend or 
re 


and, or in the ſervice o 


1 T''was /aid to be adjudged, that in covenants perpetual, if they Sire faciar. 

be once broken, and an action of covenant brou 
covery upon it, if they be afterwards broken, a ſcire facias ſhall be had Bl- boy. 644. 
upon the judgment, and need not bring a new writ of covenant. 


Valentine Hyde againſt Hill. 


FJECTIONE FIRMZE. It was held upon evidence, that if baron jgye born 2. 
and feme Engliſh go beyond ſea without licence, or tarry there broad are aliens. 

and have iſſue, that the iſſue C. Car. 604. 

contrary to the opinion of | 


1. Wood. 395. 


I» Term 388. 


C411 9. 


= 18 
augh. 279. 


t. C. Dig. 297. 


an alien enemy. 


And the privileges of 7 Ann. c. g. thus e- 


plained by 4 Geo. 2 c. 21, are extended by 


he | no I 7 Geo. 3. e. 21. to all children born out 
2 King's iance, ſhall be deemed natural- of the King's allegiance, whoſe fathers are 
133 born; but 7 4. Geo. 2. c. 21. this is filed to the rights of natural bers ſubjects. 
ct confined to ſuch children whoſe fathers at See alſo . and 13. Will. 3. c. 2. ſ. 3. 


the time of their birth arenatural-born ſub- 
jects of Great Britain, and not liable to the 


T3 


and 25. Geo. 2. & 3g. and Bl. Com. 373. 


Eaſter 


n 


Eaſter Term, 

24. Eliz. In the Queen's Bench. 
Sir Chriſtopher Wray, Kut. Chief Juſlite. 

Sir Thomas Gawdy, Knt. 
John Jeoffries, EM. Fu ſlices. 
John Clinch, Ey. l 
Sir John Popham, Xi. Attorney General. 
Sy Thomas Egerton, u. Solicitor General. 


Tain t, | Eccleftade agninſt Maliard. | 
A endes JN EBT, upon an obligation to ſtand to the award of 7.8. 
Not orderanyadt - who-awarded that one of the parties ſhould pay to the ſon of 
e 75mg | the other party gl. which was bequeathed to him; and for 


2 70. — not payment, action was brought; and it was adjudged that the action 
| did not lie, for he was not bound to pay or tender the money, being 
16. Co; 131. b. a ſtranger to the award. In Mich. Tum, 18. and 19. LR. it was ad- 
> Ter. 6.237 judged between | Henry Norwich und Simon Norwich, that, where 
1-Salk. 74, they were mutually bound to ſtand to the award ef S/ Edu 
Montague, of all demands, &c. who awarded that Simon Norwich, 
with three ſureties, ſhould be obliged to Henry Norwich for the 
payment of a certain ſum, it was a void aware; for the arbitrator 
had no authority to award any thing concerning a third perſon: 
but in that caſe it was ſaid, if the award had been to pay 4ol. to 
J. S. or that the party ſhall be non- ſuited, or diſcontinue an ac- 
— tion, it had been a good award, for they are acts to be done by the 
party himſelf; and if he rendereth the 10l. to J. S. and he refuſeth, 
or offers to be nonſuit, or. diſcontinue the action, and the 
court refuſeth, the obligation is faved, but he onghe to plead 
tender of payment, and offer to be nonſuited, &c. Vide 22. Hen. 6. 
46. 17. EAw. 4.5. 18. Edw. 4. 22. end 19. Edw. 4. 1. 


"FT Margaret Marſhall's Cafe. 
A general par- RROR, to reverſe an outlawry in petty treaſon; and alledg- 
don may be eth, that whereas the offence was committed in the reign of 


to rere an queen Mary, that 1. Eliz. a general pardon was made of all 


outlawry, if the treaſons and felonies, that notwithſtanding 3. Elia. ſhe was waived 
111 this treaſon.— Tux Cour ſaid that the pardon was not general, 
pleading . and that they were not to take notice of it, if the party doth not take 
oft as. advantage of it; but it was held that ſhe may have a writ of error 
upon this matter (a), becauſe ſhe had no day in court before to 
(a) Lore: plead this matter, but always made default: as if one hath a re- 
. fieaſe to plead, and upon a ſcire faciar he is returned nihil, ſo us he 
3 never had day to plead it, if judgment be given upon his default, 
E 
81d. 85. » » f no * | 
8 Hawk. $73. given, he hath no remedy upon the releaſe, FO” 
| range, 197 9 . « : The 


- 


Eaſter Term, M. Elie, In B. R. + 
Te Lord Montague 9gainf Sheppard. . Cart 3. 
RESPASS. It was held by the Court, that a tenant by copy of Copybolder. - 
court fall, cannot by the common law take trees for houſe- 2 499. 

boot, hedge- boot, and cart - boot, &c. as teuant for life or years 

ay do which have an eſtate certain; but a * yRon r -hath not 8 balk. 2. 
is liberty except by ſpecial cuſtom and ſuchi cuſtums are in 2 
nany manors, and are good. aaa ade 12. Mod. 359. 
Gilb. Ten. 236. 1. B. Abr. 485. Ld. Ray. 551. 3 Term Rep. 391. 746. 
84 Bhs Vaſt. agu. Gawdy:. A 4 * ö Caze 4- 

3 EBT upon an eſcape againſt the defendant, guardian of the To enable a de- 
Marſhalſea, for 3 T. B. who was in execution — — 

t the plaintiff's ſuit, to eſcape. The defendant pleads that cute an aan, 

ze did not ſuffer him to eſcape; and gave in evidence that * biss +, 

he ſaid 7. B. brought an attaint: (a) ta reverſe the judgment; enchhayeadif- 


d upon his prayer the Court did bail him, that he might proſe- 3 him 


8. te his attaint cum effedsu but this bal was not entered. upon een 
ol cord.—It was held by Wax, C. J. and the other Juſtices, that un glare 
* the gaoler from. 
for ze evidence was good, and that the Juſtices by their authority may e/cape, tho! nor. 
on iſcharge the party of the execution, and do it upon good conſide- entered o . 


ation; and the Juſtices uſe to command the marſhal to bring the — 181. 


0. riſoner before them te their chambers, and it is a good diſcharge Cro. Car- 14. 
re ar him: for the marſhal of himſelf cannot ſufftæ the priſoner 3; .; 
nd d go out of his houſe by ba/lon or otherwiſe; but by the com- () 7 
þ, and of the Juſtices he may remove him, although it be to an- attaint: ia nam 
he her county, and it is no eſcape. The eſcape ſuppoſed here is for rpm = 


ting bia to go by bail, which-is the a& ok the Court and not of pragice of” 
de marſhal; and may well be given} in evidence. WRAY faid, granting new 
dat upon execution ſued: after verdict, although the party ſues an ink opmation., 


a „ 3. Bl. Com. 303. 
taint, the Court uſually doth not bail him; far the verdigh is in⸗3 3 * 


he ded true till re verſed; but ſometimes the Juſtices upon good Poſt. 309. in 
h, nfideration will bail hin: and here although the: bail be not 

he tered, yet the plaintiff for his henefit may cauſe it to be entered, 

＋ ad then he may have a ſcire fucias upon the bail, and ſa is det at 


y miſchief. And afterwards the plaintiff was nonſuited. | 
The Counteſs of Suſſex again Wroth. 0M 3 Casr 6. 


[HE caſe was, land was aſſured by the Earl of Suftx, by act of Conftrutien. of 
parliament, to his wife for her joiuture, the reverſion in fee powers. 
d the earl, of the minor of Burnbam, with a pxRoviso for the — 5 
arl to make leaſes for one and twenty years, rendering the an- 8. Co. 69, 
ient reut. The earl makes à leaſe for one and twenty years, Penn 36. 
adering,. &c. and before the end of it makes another leaſe by 4. Lon. 61.64, 


l, adenture to the leſſee for one and twenty years, bearing date Fo . | | 
e oth March, to commence at Michaelmas following. It was ad- Fwy es 
r dged a. void leaſe, becauſe for the time it is a leaſe. in reverſion ; x. Boe. Al. 76. 
0 nd if he might make a leaſe to commence at the Michaelmas 1. Kd. Rax. 465. 


ollow ing, he might make it to commence twenty years after. SY 2 
The ſtatute intended not to give him that liberty; and it being 2 466, Mf. . 
berty and power, it muſt de ſtrictiy purſued, The land was Lu 55 293-. 
lured to the eounteſs for her jointure, which is favoured in law f. . ed, 
nd if the earl might make leaſes one after the other, ſhe ſhoulda. T. Rep. £41. 
ever have benefit of her jointure; which the ſtatute did not intend. 366. 741, 
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1. Strange, 194. | 


24. Eliz. In the Queen's Bench. | 


Sir Chriſtopher Wray, Kut. Chief Juſtice. 
Sir Thomas Gawdy, Ant. e e 
Juobn Jeoffries, E . Juſtices. 
John Clinch, Ey. ES TT 
Sir John Popham, Knt. Attorney General. 

Sir Thomas Egerton, Xut. Solicitar General. 


=" 7 ©. ay 


Carz 1- Edwards Caſe. | 
It is lander to CTION for theſe words, “ Jo. Edwards did wrap. gun- 
. A « powder in a piece of tow, and laid it under my 


do an unlawful « window, and put fire to it, minding to burn my 
a&.—Poſt. 191. % houſe.”--Wray, C. J. held that the words are. actionable; 
— 294 258. for by ſuch ſpeech the plaintiff's good name is impaired: ſo to 
Ja. 8. Jay, he lay in wait in the highway intending to murder me.“ 
2. R. Ab. 454 And the plaintiff had judgment. . 6 | 


Cana 4 _ +»  Dorrell againſt Collins. 


An exception in FJ JECTIONE FIRMA. Upon not guilty, the jury found that the 
. > waa E maſter and ſcholars of Sending of Sinhford were ſeiſed in 
whole thing de- the time of Hen. 8. of the manor of Hadley, of which the place, &c. 
. void. js parcel, and let all their lands in Lambehurſs (except (he manor 
Hob. 178. Of Hodley, in Kent and Suſſex ] to J. S. for years: and they further 
2, Wood, 242. find, that the maſter and ſcholars had no other lands in Lamie- 
sh. Touch. 75. Ayrft than the ſaid manor.— The queſtion was, if the manor paſ- 
ſeth by the leaſe? And all the Court held, that it being found 
they had no other land than the manor, the exception is void, be- 
cauſe it goeth to the whole thing demiſed; otherwiſe of an excep- 
tion of part. 2 


1 Bor an exception was taken to the declaration, becaufe the 


tereſtunder Plaintiff conveyed his intereſt by an adminiſtrator, to whom the 
an admini= Archbiſhop of Canterbury did grant adminiſtration of all the goods 
ſtration vy of the leſſee in Kent and Suſſex; but doth not ſhew how the arch- 
Archbiſhop, it 37% granted it, either as ordinary or by his prerogative : and 
need 2 4 is was held by all the Court, a material exception. But it ws 
minitration Afterwards alledged, that all the precedents, in this court and in 
was granted. the common pleas, were ſo in general, without ſpecial ſhewing 
Poſt. 104-43" how; and for that they would not change the precedents, they dil 
Go Jace 566. Allowed the exception: opal 9 150 

3. Lev. 273. 3. B. Ab. 443. 1. Salk. 38. 41. Dougl. 4 


A term held in AND in this caſe it was held, that if an adminiſtrator doth grant 


entre dreit will o4nia bona ef catalla ſua, a term which he hath as adminiſtrator 
rat c L a doth not paſs, far it is not ſuum, but he bath: it in right of the 
"my goods and ehactels. Poit. 164." | 1 24 | 


inteſtate; 


Trinity Term, 24. Eliz. In B. R. 


' 1 1 

nteſtate: but if one hath.a leaſe As executor -or adminiſtrator of Donate 
he manor of D. and he granteth all his right and intereſt in the N 
anor, the term which he hath as executor doth paſs; for he hac 
o other "right in it, and his integt is to paſk it: but by: general 
ords it ſhall not paſs (a). | 1 es 

(%) 4. L. Ray. 1306. Cro. Jac. 318. 1. Ero. Caf, Chi 1. . | 

Teat's Caſe. 98 1 Ce 3. 


T) EBT upon an obligation. The condition of the obligation , condition to 
was, that if the obligor deliver to the plaintiff an obligation, deliver an obli- 
n which he-was obliged ta the. defendant, before ſuch a day, that gation is * 
hen, &c. The defendant ſueth the plaintiff upon that obligation, 1 wo 
and recovereth ; and afterwards, before the day, he delivereth the it after it has 
obligation ta. him. The queſtion was, If this was a performance _ rk” 
mee gs I 
Wray, C. J. and the other Juſtices held it was not: although recovered on it. 


, the words were performed, yet the intent was not performed ; for e 
- the intent was, he ſhould have the obligation for his diſcharge ; Goldi. pr 4 
5 which is not by the delivery of it at the day, for it is transferred 1. Leon. 52. 

5 in rem fudicatam : and notwithſtanding the delivery of the bond, 125 wh 


in een Ba. Ab. 707. 
1. Wood, 72. ul. N. P. 161. 


\ 


Shelton's Caſe. - + Cart 4 


* E cafe was, leſſee for years grants his term by deed, and Grant good 
ſealeth it in the preſence of divers, and of the grantee him- moms . 
ſelf; and the deed at the ſame time was read, but not delivered; Polt 124. 366. . 
nor did the grantee take it, but it was left behind them in the Owen, 44. 95. - 
ſame place. | Co. Lit. 36. 
The opinion of all the Jyſtices was, that it was a good grant; for f. Weed bz. | 
the parties came for that purpoſe, and pertormed all that was r- 
quiſite for the perfecting it, except an actual delivery: but it 
being left behind them, and not countermanded, it ſhall be fgid a 


delivery in law. 


oe "IF — hd — * 
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a4. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Ant. Chief Fuftice. 
Sir William Periam, Kut. | 
Thomas Meade, E/. | Fuſtices. 
Hugh Wyndham, E,. aon Tay, 
Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General. 


% 


c r; | Anonymous. 


What ſhall bea A COPYHOEDER: in fee marricth à worhan ſeignioreſs of the 
n manor, and they ſuffer a common. recovery, to the; uſe of 
thgwiſbneat themſelves for life, remainder over. 5 ad 8 

of a It was held by ANDERSON, C. J. MEaDE, and PERIAM, that the 
I copyhold was extinct; for by the recovery the baron had gained 
Moor, 185. an eſtate of freehold ; but they all held that by the intermarriage it 
Cro. Jae, 84, Was only „ ee ſack it was adjudged in Netoporr's 
| nog _ Caſe, that it @ copyholder takes a leaſe of the manor, his copy- 
467, and the bold is extinch. | | n 
caſesthere cisadꝭ and 2. Bac. Ab. 454. Gild. Ten. 306. ti Term Rep. 50. 


Cart 2. LTunbridge's Caſe. 


2 — - "TP RESPASS for taking His Borfes: The defendant jaſMfieth for 
may be ſevered; © Garage fen ſant: The plaintiff replieth, that before the rreſpaſs 

but not for rent ſuppoſed, &c. he yoked the horſes, and tied them to the plough, 
| ſervice. and the defendant untied them, and took them, &c. 

The opinion of the Court was clearly, that he may well ſever 
Co. Lit. 47.2. them for damage feaſant : for although they are an entire diſtreſs 
- Keb. 596. when annexed to the plough, and, as ANDERSON ſaid, if the 
422. plüwKaough or cart by chance fell upon a man, and kill him, as well 
3. Roll. Ab. the horſes as the cart, &c. are forfeited ; yet in this caſe they may 

1 | be ſevered. 
1. Bur. 579g, Manwoop faid, there is a difference in the books: when the 
for rent-ſervice, there they cannot be ſevercd ; for they 
are an entire diſtreſs, and he claimeth no intereſt in the land, but 
only a rent or ſervice, with which the land is charged (a). But 
in a diſtreſs for damage feaſant, the party doth claim the land itſelf, 
and he may have ſeveral actions for treſpaſs for every horſe ; for 
every one of them doth treſpaſs. And the plaintiff had day to amend 
his replication. | | 


() See x. Will. and Mar. c.s. 8. Ann. e. 14. 4. Geo, 2. c. 28. n 
c. ig. Co. Lit. 4. b. 3. Bl. Com, 6. 145, 1 4 c. 28. and 11. Geo. 2. 
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4. and 25. Eliz. In the Common Pla. 
Sir Edmund Anderſon, Kut. (4 Chief” Jure. () Moor, rig. 
nr rr. 
Thomas Meade, . ( Juallice. 
Hugh Wyndham, Err. 

Sir John Fopham, Knt. Attorney General, , 

Sir Thomas Egerton, Kut. Solicitar General. : 
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Bennet's Caſe, | Cant 


OVENANT. The caſe was, A. did cavenant with B. to In what manner 

make ſuch aſſurance as his counſel ſhould adviſe. The — 

queſtions were two: Fir, If B. muſt give notice? Second- performed. 
„What notice was ſufficient ? - | 355 oft. 97. 298. | 
Taz Coon r held clearly rhat H. muſt give notice of the aſfur- . „„ % = 
ce, for otherwiſe A. doth nat know his counfel or their advice; 4 Por Ve 
d B. is not only to ſhew him the aſſurance thar he is to make, Moor, ug. 184; 

t is to permit Him to read it, and to go to his own counſel 1 | 
Inſider it; and A. is to have convenient time after the aſſurance 6g. | 
ewn him, to perfect it —ANDERSON, C. J. fait, that if Onflow'sN. P. 
. himſelf doth deviſe the affurance, and make it, A. is riot ' 
dund to perform it; for he is only to make the aſſurance chat 

e counſel of B. mall adviſe, and not that which B. himfetf 
all deeiſe; and it is a good plea, that concilium nun dedit adviſe- 
mn." 6. Hen. 9.ph © REES OR. Og * 


C | * 
Anonymous. N 


ANDERSON, C. J. ſaid, that if one deviſe land to J. S. in A decie f fe 
fee, and after by the ſame will deviſe that land to J. D. for life, ſame land to 4. 
vth parts of the will ſhall ftand; and in conſtructivß of Faw; the fer ic and by 
eviſe to J. D. ſhall be firſt: 80 if a deviſe be to J. S. in fer, and Bl. far life, or to 
Frerwards, in the ſame will, the and be deviſed fo N D. In fee, G. infec, and | : 
ey are joint. tenants. | a. | 1 N 
Mr 4p faid, that eaſe lrac been ofterr moved, aud alwayt tenancy. 
led, that the deviſe is good to them both, and they ſhaff take as oft. 217: 330. 
nants in common, or at leaſt as joint tenatts And Ax ENS & rt 
aid, and it was agreed by the whole Court, that if a termor de- 8. Co. gs. 
ſeth to J. S. ſo much of Hils term as Half be arrear at the tiaie _ . 
f his death, this is 4 good deviſe for ſo much of che term as fe- Fro. jas 3, 
ancth at his death; and the cafe in Nyoole is gobd law. 1% is. » 
8 | a Clay's tr. 117. 


10 Michaelmas Term, 24. and 25. Eliz. In C. B. 
cu e Clay's Caſe. + | | 


Writs, vis. cf A WRIT OF PARTITION being awarded, the Court was in. 
pn eres formed that at the time of the partition made, the ſheriff wa 
ſheriff to do an not upon the land in perſon, as he is to be; and it was prayed 
act in his that the writ ſhould not be received, but a new writ awarded. 
Fe ceueb, The opinion of Meape, WTINnHAu, and PErlaM was clex, 
d nagar he (ANDERSON, C. J. being abſent), that they may well examine 
* may be in- this matter before the return and filing of the writ; and there. 
jired into be- upon they examined the under ſheriff, and he confeſſed; that he 
is filed. was there, but not the ſheriff himſelf; and thereupon. the writ wa 
ſtaid, and a new writ awarded. And they held the ſame law 
Was in all caſes where the words of the writ are, that the 
1. Jones, 389. „ ſheriff ſhall go in his own perſon,” as in an accedas ad curian, 
r 245- evaſte, rediſſeiſin, if exception be taken at bar before the return of 
Co. Lis. , them be received; but if the ſheriff in ſuch writ returneth, that 
11. Hen, 4.7. he was there in proper perſon, and this return be received, and 
1 the writ filed; then the Court cannot examine it, for the return i; 
Jenk. 181. good, and the party can have no averment againſt the return, nor 
8. Co.52. can have error. And MEape ſaid, he had ſeen it ſo ruled a 
4. Co. 65. here * 
Dyer, 204. x 
2. lnſt. 390. Dalt. 34. F. N. Br. 188. c. Sed vide 2. P. Wms. 93. 


he 


A grant to 4. QYAG G, ſerjeant, moved this caſe. An abbot and convent, by 
Sor _ ew tg deed indented under their common ſeal, granted to baron and 
— feme, being tenants for years in poſſeſſion, that they ſhall have 
tho neither the the lands for their lives; and granted further by the ſame deed, 


children nor that after their deaths their children ſhould have the land for 


8 forty years. 8 | 
named in the The queſtion was, If the children take any benefit of this 
— grant, not being parties to the deed? And by the opinion of 
Maos, WIN DHM, and Perlan, clearly, they ſhall take by 
way of remainder, although there be no wogf of remainder in 
| the deed; and as a remainder they may take, though they be not 
Plowd. 159. parties to the deed. 5 


Dyer, 125. 
Co. Lit. 9. 1. Roll. Rep. 319. 1. Wood's Con. 213, i 


Poſt. 121. 334- 
746+ 


can 5. | Anonymous. 


An action + „SNA moved this caſe, and demanded the opinion of the Judges 
caſe lies for ſet- in it. J. S. with a gun at the door of his houſe ſhoots at: 
— fowl, and by this fireth his own houſe, and the houſe of bis 
chance, and not neighbour ; upon which he brings an action on the caſe generally, 
an 3Qtion as t and doth not declare upon the cuſtom of the realm, as 2. Hen. 4 
cuſtom. is. for negligently keeping his fire. 5 
3. Dev. 389. The queſtion was, If this action doth lie? And all the Court 
1. Salk. 19. held it did; for the injury is the ſame, although this miſchance 
Vougl. 668, Vas not by 2 common negligence, but by miſadventure: and it 

he had counted upon the cuſtom of the realm, as 2. Hen. 4. the action 
(%% Vide had not been well brought; yet conſuetudo regni efl communis L 0 

' ingu 


| — | 
| - i. 
( : | 


Michaelmas Term, 24. and 28. Eliz. In C. B. 5 - 
| Kinguel again, Jo. Knapman. . Cams. 
in. EBT upon a bond. The condition, was, that ** whereas there An executor is 
was : « were divers controverſies between the arg and Jo. — 2 
ved Knapman, and a ſtranger, the plaintiff and the ſaid Fo. Knapman tory order in an 
ſubmitted themſelves to the award of Fohn  Cox/im ; and the de- award againſt 
en, kendant bound himſelf in two hundred pounds to the plaintiff, Nis teftator, al- | 
wy that 70- Knapman ſhould perform the award on his: part,” c. of performance 
wy he al lv awarded, that the ſaid Fo. Knapman;ſhould-pay to does * happen 
de e plaintiff thirty pounds, vis. twenty pounds at Eaſter, and ten death. 
was 2unds at Michaelmas next. The defendant pleads payment of Poſt. 273. 
law he twenty pounds at Eaſter; and as to the ten pounds, that the 
the aid Jo. Knopman died before Michaelmas ; upon this it was de- 
am, urred. | } ore bod MR wt 1 199 
＋ The queſtion was, If by the death of Jo. Knapman the obliga- Ons. Jac. 2 
hat on was diſcharged? And it was argued by BEAUNMoxr that it 2. wood's Con. 
and ras not, for the ten pounds was a duty to the plaintiff which 3. 
as as to be paid, and the executor may perform it; and the executor _— + 
wh to pay it, although not named, as he fhall take advantage of a fe 
| A ing done unto or by the teſtator. Bay. 216, 45. Edw. 1. 
Dalton's Caſe in the Commentaries. 10. Hen. 7. pl. 18. But if it be a 
ing which is not in their power, it is otherwiſe ; as to make a 
coffinent. 14. Ed. 3. pl. 4—HEeAL contra. For the performance 
f the award was a thing collateral, as 19. Hen. 8. pl, 17. 
7. Edu. 4. And here the defendant that is abliged is a ſtranger; 
nd it is not material, though it be in. the power, of the executor 
by o perform it. 38. Hen. 6. pl. 2. 27. Hen. B..pl. 16. C 
mi Bat all the Juſtices held the obligation was forfeited : but they (.) yorthe * 
ay yould not give judgment, becauſe the penalty was great for ſuch of actions which 
ed, {mall duty (a). T* fur vive againſt | 
for | | an executor, - 
| | | ſee Cowp. 375. © 
* Browne again Daukes. Camp. ' 


4 


A CTION FOR WORDS. « Thou art a pillory knave 1 re- Words adi 
e member, Browne, thou ſhouldſt have been ſet, on the pillory.” able. 

And the plaintiff had judgment, though it was not ſaid he was 

ſet upon the pillory (5). | FF J Sed vide 

ö NA. 31. contra. 


25. Eliz. oh In the Common Pleas, | 
& Edmund Anderfon, ut. Chief Fuſtice. | 
— 2 T Fufliæer. 
2 Fopham, Vn. Attorney Ceneral. 
Sir Thomas Egerton, Kut. Solicitor General. 


Cary 7, 8 | e Foljamb's Caſe. „ | 
An affiſcabates N N ASSISE being arraigned. before Tos ric MEADE. in his 
— circuit, and being, adjourned to the, ſecond Saturday in 


tices on the ad. = X JMirhaslmas Tarm to Serjeant's- Inn in Fleeteſtreet ; and day 
journment day. being. then. given. to anſwer, that term was kept at Hertford,.and 3 
r day was given to the party to anſwer the ſecond. Saturday in Hilary 
e. 8. Term. Being now moved, it was held clearly, that the aſſiſe was 
S , Jiſcontinued by the not coming of the Juſtices the firſt day, and 
> Hawk. 226. the party is put to a re · ſummons againſt the jurors, and a nev 
Dougl. 45. attachment againſt the defendant, and to begin of new to arraigh 
2. Ter. Rep. 73 1. his aſſiſe. 25 af [J Koilw. 2. Brooke. ** Dip. de Pio.” 29. 
C481 2. 7 ; Fitz's Caſe. 5 
A feeriffis not TYEBT againſt bim as ſheriff off Dun. Francis. Gaw or, 
— 1 . ſhewed the truth of the caſg to be, that upon a re- 
the ne covery in debt againſt A. z capias ad ſatirfaciendum was awarded 10 
is ſhewn-tekins. Sir Jobn Clifton, then ſheriff. A new patent was made 10 Mr. 
Poſh, 366+ . Kircombe; and afterwards, and before notice, Sir Fo. Clifton arreſt- 
— 186 ed A. and left him in execution. Nircembe dieth (a), and Mr. Fita 
gh #3- was made ſheriff, and let /. goat large. The queſtion was, If it 
— —4— i were a good arreſt by Sir Jo. Clifton ? for if it were not, it was no 
9 — eſcape.— Tux Cob x held clearly, that the arreſt was good, and it 
1. 2. was an eſcape ; for Sir Jo. Clifton remained ſheritt, ad is not diſ- 
charged of his office until the new patent is ſhewn to him, ſv as 
he may, have notice of his diſcharge: and if in the mean time, be- 
tween the ſealing of the new patent and the ſhewing of it to him, 
he keeps a county court, it is good. 


Cary 3. Sir Lewis Mordant's Caſe. 


Succeſſion to a JYJEMORANDUM. He was ſheriff of the counties of Buck: 
[4+ he, "hh and Bedford. Lord Mordant his father died 2oth April, tem- 
For determine Hure pe liamenti. It was held by all the Juſtices, and the attorney and 
he office of ſolicitor of the queen, that his office by this matter is not determin- 
ſherif:Poſt-366. ed, although he be now a baron of parliament, and that he yet re- 


221 5. maineth ſheriff ad voluntatem regine, Dyer's Manuſcript, 13. Eliz. 


Dougl. _ Term Rep. 731+ 
Cat 4+ Guy againfl Rand. 


Ez . EITCTiox FIRMAE. The plaintiff declared of an ejedt- 
Poſt. 884. ment of one hundred acres of land, and ſhewed his leaſe in 


—_ 146. evidence only of forty acres; and it was ſaid he had failed of his 


1. Sid. 239 Owen 133. 3. Lev. 334. 1. Burr. 335, g. C. Dig. 167. 3. Term Rep. 16. 
leaſe, 


© Hilary Term, 25. Eliz. In C. B. 


aſe, for there was oo Ich leaſe ds iht 4f which he did count. Guy 
ut it was ruled to be good for ſo much as was compriſed in his 924i" 
aſe; and far che reſidug theyury may find the een not guilty. 


| | Wrenche's Caſe. . 4 Cann 5. 
7 EBT upon an obligation. The-contkion was, to Rand xo the Variance be- 
arbitrement ef J. S. of all \caufes then Hependiung, O as the fvcen the ode 
rard be made before, &c. in writing. The defendant pleads no wrd. 
rbitrement. The plaintiff ſhewed that F. S. did award, &c. Poſt. 861. 
at the plaintiff ſhould releafe to the ant an ation of ac- | 
ount then depending, ant for that the defentiatit fiioukd pag to the Tome: 179 
Jaiptiff ten pounds, and this was deliseral in writing, Ste. and 1. Term Rep. 
e defendant had not paid, &c. Iſue was taken upon the ar- 240. 
itrement, and found for the plaintiff.— Pl ow DEN moved in 
rreſt of judgment, that the ſubmiſſion was of all actions then 
epending between them, and the award Was, that the plaintiff 
hould releaſe an account then depending; which is to be intended 
t the making of the award, and not at the time of the ſubmiſ- 
jon, and fo plainly out of the ſubmiſſion, and fo no good ar- 
itrement.— The Court <ommanded judgment fhould be ſtaid, till 
e other party anſwer it. 22 | | 


= 0 OP IT » 222 — — —— ew 


Anonymos. 84 
LOWERDEW, /2r;eant, -moned this caſe, A proces: iſſued Keeping houſe, 
againſt J. S. to arreſt him; he keeps his houſe to ſave himdelf '5 no of > 
om arreſt, and afterwards .gaath out to the market and to other — 
laces; and when he heareth again of a new proceſs out againſt aftermards.at — | 
him, he keeps his houſe, and afterwards goeth at large. {her ow a+ | 1 
zueſtion was, If he were within the ſtatutes of bankrupts (a)? FRYTY 
And all the Court held he was not (5), becauſe he uſe to go at 13. Eliz.c. 7. 
arge; and it might be, that his policy would not prevent the 7: Jac: 1: c. 16. 
rving of the proceſs; for he might be met withall unwittingly. enn 
c. 110. Strange, 809. Bull. N. P. 39. 1. Atk. 201. Coak's B. L. Ja. a. Term Rep. 59. contta. 


Lawrence againf Nerherſale. 3 2 


RESPASS. The ſheriff returned in common pleas, that the Thedberiff'is 
defendant was attached per catalla ed volentiam ten pounds, — 
and it was adjudged a void return; for he ought to return that he attached. pods 
vas attached by one beaſt or chattel certain, and name chem, ſo | 
that they may be forfeited; for upon ſuch general return, none Parch. 23s, 


of them can be forfeited. | 2. Salk. 58g. 2. — 183. 


* —— . / A VASE TIE CO A ERP mas Py 9-7) 5 Ae er Ye AY 5g it ee — 


25 Anonymous. Caen 8. 

F one taketh trap petit uiſtrrſi tor vent, und after taketh another - not | 
I diſtreſs for the ſame rent, this is not good; for he —— 4 
av two diſtreſſes for the ſame rem, for it was his folly thatihe treſſes for the 
took not a betder diſtreſs at abe firſt, But in the Abrichemunt of ithe here be fü. 

Me it is ſaid, that if there be not ſufficient diſtreſs when he dif- fictear at felt, 


trained, he may diſtrain again (a). | 1. Mod. * i 
I. * £ X 8 q y VT - ak 71. 0 
5 ng Ss Ig I bg. Moor, 7. Bro. Di. 9B. 3. "_u Dig. urg. 4. Bac. Abc, 135. | 


Y. By 17. Car. 2. e. 7. where cattle are train from time to time e alſp 1. and 
diane, and there are not ſufficient to 2. Phil. and Mary, c. 12. and 2. Will. aud 
che arreare, the party, &c, may diſ- Mary, ſell, a. e. 3. and Onflow's N. P. $4. 


— 


- " 


Lic . dot Eaſter Term, Hp 


23. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Kut. Chief: Fuftice. 
Sir William Periam, Kr. 1 
Thomas Meade, E ¶ũ. Juſtices. 
Hugh Wyndham, E . Reg 
Sir John Popham, Kut. Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General. 


—— 


* 4 
* — 4 


Cart 1- _. Hawley againſt Simpſon. 
In what caſe a EBT upon an obligation. The condition was, to pay at or 
—_—_ D before the 29th of September next, at ſuch a place, ten 

pounds to the obligee. It was held by the court, that if 
the obligor tender the money the 28th day of September at the 
©o. Lit. 2x1. 3. Place, and the obligee is not there to receive it, it is a void tender; 
jo. Ca 129. 6. for the tender is to be the laſt day: but if the obligor meet the 
| Moor, 122-60. obligee at the place before the day, and he then tender it, this is 
8. Co.9 ſufficient; and the obligee ought to receive it. PE 


2. B 144. rue | 
Yelv. 37. Cro- Jac. 9. 13. Co. 2. Roll. Rep. 373. $- Bac. Abr. 9. Ld. Raym. 621. 


cu Sir William Drury's Caſe. 


ts deed J. S. makes an obligation, dated and delivered the firſt of May; 
before,butmade * and upon the firſt of June rr the obligee maketh a te- 


— — leaſe to the obligor, bearing date the firſt of March, and delivered 


tion, does hot the firſt of June, by which he releaſeth all actions ab drigine mund 
releaſe the ob- until the date of the releaſe. And all the Juſtices were of opinion, 


8 that the obligation was not releaſed. 
2. 
— 56. nat 2. Roll. Rep. 255. Palm. 218. 2. Brownl. 300. 2. Mod. 280. 3. Mod. 16% 


1. Wood's Gon. 733 | 5 
FG The Earl of Eedſord's Caſe, 


If a defendant REFLEVIN. The defendant made cogniſance as bail to the 
2 EarL or BEDFORD, whereas in truth he was not his bailiff, 
roanother when hut took the diſtreſs againſt his will. It was held that the plain- 


* tiff cannot traverſe that he was not his bailiff, for it is not ifſu- 
ply de ſon _ able ; nor can the earl diſavow it, for he is not party; nor cat 
„ the earl have an action on the caſe, becauſe he is not damnified: 

oft. 540 but the party whoſe cattle are taken may bring zu action of 
4 treſpaſs for taking his cattle; and if the defendant juſtifieth 2 
E he may ſay de ſon tert demeſne, et ſans tiel cauſe, and fo 
3 Lev. 20- puniſh him, © | 


* | | 8 Bruerton 


DE Eater —ẽ— H OREN CI oy edi Ars rare has 


Eaſter Term, 25. Eliz. In C. B. 15 


8. maketh a leaſe for pers, to commence after the. death of a U 
tenant for life, or after the end of a leaſe for years in being: term, if no e- 
ſtranger after the death of the tenant for liſe, or the end of the * * has 
iſe, enters by tort. It was agreed by the Court, that notwith- Pa. 175 1 
anding the entry, the lefſee may grant over his term; but if he 235. 
d entered, and been afterwards put out, he cannot grant bis 4 e 
rm till he re- entereth (a). TOR eee 
1. Ray. 728. 780. 3. Bac. Abr. 446. 1c. Mod. 2. 177. 265- 12. Mod. 113. 145. 2“ Barnes, 153+ 
Burr. 2830. Dough. 45 5- | | i 4 AA 6 . bbs _ 
(a) By 21. Jac. 1- c. 16. no entry ſnall entry: ſhall be of force to fatisfy: the ſaid 
made upon any man's lands, unlels ſtatute, or to avoid a fine, unleſs an action 
ithin twenty years after his right ſhall be thereupon commenced within one year - 
crue; and by 4 and g. Ann. C. 16. no © after, and proſecuted with effect. 


Lord Cromwel again Andrews. int d. Care go 
A TTAINT. It was agreed by the Juſtices, that if there be Rent paid befire 


leſſee for years rendering rent, and for not payment a re- — vos, 
ptry, and he payeth the rent before the day to the leſſor, tion of re-entry, 
d hath his acquittance, and at the day when the rent is due, the 4 wang | 


. . . . 3 6 . at 
flor demands it, and none is there to pay it, the condition is the day. 


3 roken; for the payment before the day is not a payment of the (5) Cowp. 245- 
» ent, but of a ſum in groſs (5)-—Secondly, It was ruled, that —_— 2 


here a leaſe is made rendering rent at Michaelmas, between the 30). 38. 

ours of one and five in the afternoon, and à re- entry, &c. the (-) Co. Lit, 
ſor cometh at the day at two of the clock, and continueth de- Poſt. 48. 63. 
landing till five, and the rent is not paid, he may re-enter, al- 4. Leon. 159. 
hough he was not at one of the clock, when peradventure the '; P. Wow: 179. 
flee was there, and tendereth it (c). | nk rer. &. 385 


Anonymous. ET TTY 


OTE, It was held per curiam, that if one lets a houſe renderingrent, Demand of rent 
and for not payment, &c. it is not ſufficient to demand the rent muſt be made 


25; i 
.de door of the houſe if it be open, bot the leſſor muſt enter 3 
ond nto the houſe, and there demand it: ſo if a leaſe be made of land, a; 
* he leſſor muſt enter into the moſt notorious place of the land, and 49. AM. 5. 

on, here demand it. Ex relation: FOUNTAINE, incerti demporit. p 3 


Cro. Jac. 423. Co. Lit. 201. 201. 


Higham again Paker. 
Trinity, 22. Elia. Roll. 640. 


CA81 7. 


- 


the a ſpecial verdict, the caſe was, Thomas Higham, the father of lands to his wife 
if, he plaintiff, was ſeiſed of a meſſuage called Afaſca/s, to which no —— 
in- and did appertain; and being poſſeſſed of a farm called Jogues, pa ment of 

ſu- o which an hundred acres of land did appertain, purchaſeth the eben Ke and 

an celimple of Jaques, and let the ſaid farm called Faques, and fixty 3 

d: cres to it belonging, to Walefield; and occupietk the other forty remainder to his 
of crez with Maſcalt by the ſpace of ten years; and by his will youvg<ſt ſon in 


deviſeth « all his farm called Zaques, and the land to the ſame be- es. 

* longing, then in the tenure of Wakefield, to his wife for life.” cate for liſe by 
nd deviſeth further by theſe words, . ITEM, I will that it, and implication. 

* all the reſt of my lands thereunto belonging, vhereſoe rer they 


lie, 


. 
2 . 
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I EPLEVIN. The defendant avows for damage fraſant. Upon a man deviſes | 
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26 © Eaſter Term, 25. Eliz. in C. B. 


Henan „ lie, ſhall remain to my youngeſt ſon Nobert, and to the heirs d 
againſt « his body, after the death of my wife.” And deviſeth further 
Barta. 4 his farm called J/9/calr, and the lands to the fame belonging, u 
% Ale his wife, and the ſaid Nobert, for payment of his debt, 

Cro. Jac- 76+ 6 and performance of his legacies ; and that after the death of hi 
3 110 „wife, all the ſaid farm called Maſcalti, with the lands to the 
2. Leon. 226. ( ſame belonging, ſhall, remain to Robert in fee.“ It was averred 
— 123- that the debts and legacies were paid, and the taking was in the fory 
1. P. 833 acres which were occupied with Maſcali.— The Juſtices held clearly, 

| 473 that, by the firſt part of the will, the wife had nothing in the forty 
c. Ch. 439 acres; for the deviſe to her was of ©« the farm of Jaques, and the land 
250. « to it belonging, then in the tenure of Y/akefed;” although b. 
Cowp. 43- ſaith afterwards, that it, and the reſt of the lands thereunto be. 
= gt = longing, whereſoeyer they lie, ſhall be to Robert my ſon, &.. 
« after the death of my wife.” Admit that the forty acres hal 

be faid to pertain to Jaques, yet the wife ſhall take nothing in then 

by implication, and Robert ſhall have nothing in them during the 

life of the wife, but the eldeſt fon ſhall have them by deſcent 

. during her life ; and what fhe ſhail have, was expreſsly deviſed to 
ag — her before, and ſo ſhall not have any more by implication.— 
Le. Ry. 2044 MEADE ſaid, it was adjudged in Glover uv. Clatches, upon reaſon, 
Gilbert on Do- that where a deviſe was to one and the heirs males of his body, 
* and if he died without iſſue of his body, remainder over; if he 
died without iſſue male, having iſſue female, ſhe ſhall not take by 
Implication. —AnDERrSON, C. J. faid, he heard Sir Anthm 

Browne rule this caſe, That where a man deviſeth tands to. hi; 

wife, and deviſeth other lands to a ſtranger after the death of his 

wife, ſhe ſhall not have thoſe lands by implication 3 for when am 

thing was given by exprefs words, it ſhall not be intended that the 

deviſor intended the other land by implication : for it is to be ſup- 

poſed, if he had ſo intended, he would have given it before ex. 

preſsly ; and the forty acres cannot paſs by the firſt part of the vil 

to Robert, for the forty acres were ſevered from Jaquet, and con- 

joined and occupied with Maſcals. At this day nothing wa 
{ſpoken to the ſecond part of the will, for the ſerjeants only recit- 

ed the firſt part; but at another day the record was read befor: 

thom, and all the matter then appeared as it is at firſt recited. Al 

the Juſtices held, that it appeareth by the latter part of the wil, 

that the teſtator did never intend to paſs thoſe forty acres as parcel 

of Jaques, but he reputed them as parcel of Maſcalt. ANDERS0\, 

C. J. ſaid, that land ſhall paſs as pertaining to a houſe which hath 

been occupied with it by the Tpace of ten ar twelve years, for by 

that time it has gained the name of parcel or belonging, and {hall 

Cro. Car. 308. Paſs with the houſe by that name in a will or leaſe, &c. And here 
Poſt. 704 by this ſecond part of the will, the wife and Rabert have a joint 
hs * Nep. eſtate till all the debts and legacies are-paid ; which being avertei 
115 to be paid, that eſtate doth ceaſe, as it was lately adjudged in the 
| queen's bench: and when it is limited over, that Rokert (hal 

\. have it after the death of the wife, the wife ſhall have the emit 

+» <ttate for her life; and after her deceaſe, Robert ſhall have it it 
fee. — Afterwards judgment was ccommanded to be entered fot 

Baker, the avowant, (who had married the wife) to have return 

forthe feme by the (ſecond limitation had the entire eſtate; and if 


the forty acres the taking was ſuppoſed. | 
Gs Aſhborough' 


| Eaſter Term, 25. liz. In C. K 17 _ 
„„ œßĩñß,ͤfw 1th fins; con” G77 


' ENNER faid, it was adjudged in that caſe, 10. Llix. that if the Dower is well 
ſheriff aſſign dower by writ to him directed, and doth not re- aSgnedrho'the 

urn the writ, yet ſhe is lawfully ſeiſed in dower; but it is other. return the writ. 

iſe in a partition by, writ, for there a ſecond judgment ought to' _ 


5 8 
b given. 


ed, PRENIAM ſaid, it was adjudged in Clipton's coſe, after he Moor, 20g. 

rty ame to the bench, that if the ſheriff take one by capios ad ſatit- 4. Co. 67: a. 

ly Faciendum in debt, if he after permitteth him to go at large, | 

ny and returneth not the writ, debt lieth upon this eſcape againſt 

nd im; for there is a record of which the party ſhall take advantage, 

bs hough the writ be not returned. Is | | 

8 | Anonymous. | 042 3. 

1a | 

em FRANCIS GAWDY moved this caſe. A fine was levied with in levyinga fine 4 

the a render; the render was with warranty ; and the officers the perien who | 1 
of the fine refuſed to take it by reaſon of the warranty annexed, 3 


which had not been known before time. But all the Juſtices con- roxy. 
eived it was good; for although it was not uſual that he which 
renders ſhould warrant the land, becauſe he taketh no benefit, yet 


Poſt. 690. 


Jy, if he will warrant it, it is not to be doubted, but it is good | RT 
he nough: and the officers were commanded to receive the fine. 

by dart | CI. 2. 

t Thomas Foſter and others againff Spooner and Aford. Can 10. | 
3 : : \ / 

his ASTE. The place w HERE, was Wallingford Park. Spooner, one Il a leſſorreſerre 

m of the defendants, made default at the grand diſtreſs, and - — _— 

he thereupon againſt him the inqueſt was awarded to enquire of the — 


waſte and damages. Aſord pleads, he had nothing in the trees in juſtify an entry 
which the waſte was ſuppoſed, and upon this they were at iſſue, n cut it down 
Upon evidence the caſe appeared to be, that Shelly, being leſſee away. But 
for years of the park, grants all his intereſt and title in the 9»er* if a leſſee 
ſaid leaſe to Aſord, ſaving and excepting all the wood and under- © Mae n 
wood growing upon the land; and if upon this matter. Shelly to an under- 
ſhall be ſaid to be leſſee of the wood, againſt whom the action of tenant ? 

waſte ſhall be brought, or Aford, was the queſtion. The ſer- : 
jeants of the plaintiffs part ſaid, notwithſtanding this exception, a. ind. 30 
it is a good grant of Shelly to Aford of the wood, for he that 1. Leon. 49. 
made the exception had no intereſt in the trees, being only leſſee a Seats — 
for years, and ſo the exception void z and in this action the land 1. Term 15 36. 
is to be recovered as well as damages; and if ford be not the 


lefſce, the plaintiffs cannot know againſt whom to bring the 


ere action, for Shelly hath only the trees and not the land, and fo no 

im action againſt him.— Ax DbRRsON, C. J. and Ma ADE held, that 8 
el the action ſhall be brought againſt Shelly, for the trees paſſed not 
he to Aford; for the intereſt in them that 5 lly had be hath reſerved, 


ſo as he ſhall have all the profit of them, as if hernes, &c. breed 
in them, &c. ANDERSON ſaid, as to what was ſaid, that Shelly Co. 11. 48. d. 
had no property in the trees by the common law, the leſſee had | 
intereſt in the trees, and the ſtatute does not take it away, but 
prohibits him that he ſhall do no waſte, and makes him puniſh- 
able for it: and as to the objection, that they can recover no land, 

Vor. I. C and 


25 Eaſter Term, 25. Eliz, In C. B. 


Fes7rx and ſo no action of waſte lieth; if a man lets the trees of his 
„ park, waſte lieth againſt the lefite for cutting of them; and if an 
Aron, Kc. action of waſte doth not lie, yet he may have an action upon his 

caſe; and to this opinion WYNx DH RM ſeemed; to agree. Peking 
held ſtrongly the contrary, that the exception was void by a leſſce 

for years, for he hath no intereſt in the trees, and neither at com- 
mon law or ſince the ſtatute, is the property of trees in the leſſee; 
and although before the ſtatute there was no law to puniſh him, 
yet that doth not. prove he might lawfully cut them : and at this 
day, if the leſſor cuts down the trees and takes them away, the 
leflee ſhall not recover according to the value of the trees, but for 
the entry, &c. which caſe MEaDE agreed; and becauſe the Court 
was divided, they commanded the jury to find the ſpecial matter, 
and to leave it to the diſcretion of 'the Court. In this cafe it was 
affirmed by them all, that if a man maketh a leaſe, reſerving the 
wood, &c. he may juſtify the entry to cut them and carry them 
On default in a aWay-— And it was held by all the prothonotarjes in this calc, 

writ of waſte, that if the defendant in a writ of waſte loſeth by default at the 

o_ 1 her grand diſtreſs, enquiry ſhall be made of the waſte, and to what 

waſte and dama- damages; but if he loſes by confeſſion or nent dedire, or by plead. 

6 but on ing non ſum informatus, c. the waſte ſhall not be enquired, but 
Judgment after only the damages: and ſo it was done in this caſe; for as to 


i 
Ll 
i. 
4, 
. 


rance, of : 
the — Spooner, they were commanded to enquire of the waſte and damages; 
. only. and as to Aford, of the damages only. NoTa, 5. Co. 12. cited 


Poſt. 263. 290. it to be adjudged, that the exception was void, and that waſte lay 
a= og 296. againſt the aſſignee. Vide Cotes Entries, 695. the whole record of 
Poph. 2 _ the caſe, but no judgment. 


3- Black. Com. 228. EY * £ 
Canin | | Higgins againſt Grant. 
The grant of a FE JECTIONE FIRMA. Upon evidence to the jury the jul. 


manor will not tices ſaid, if one doth demiſe a manor to which an ad vowſon is 


aſs an advow- . f „ 
Ion er appendant, and faith not cum fpertinentiis, the advowſon doth not pals. 


without ſaying cum pertiaentiu. Poſt. 349. Co. Lit. 77. 4. 307+ a. Plowd. 252. 1. Saund, 32 3. Dyer, 360 
10. Co. 64. 12. Co. 5 1 4 6 e 

Aleaſe by a par- IN this caſe the plaintiff claimed under a leaſe made by 
fon _ before R. Stake, parſon of Shenly, 11. Eliz. and that Ai. Poultney being pa- 
held good, tho tron in reverſion in fee, confirmed the leaſe; and after the 13. Ela. 


not confirmed c. 10. viz. in 14. Elia. the ordinary confirmed it; and 23. Eli, 


— rr he who had the patronage in right of his wife, together with bis 
8. Co. 7 © wife, confirmed the leaſe; and all theſe confirmations were ſhewn; 
3- Co. 65. and it was averred, that the patroneſs for life was living.— ſHE 
— To 4 JusT1CEs held, that the confirmation by the ordinary and pa- 


3. Ba. Ab. 37. trons were good; for the ſtature doth ſpeak of alienations, &c. by 
389. 393- incumbents to be void after the ſtatute, but doth not make void 
confirmations made of a leafe before the ſtatute. 


Pleadingin THE plaintiff did declare of a leaſe by the parſon, but doth 
_— n not aver his life, and by his death the leaſe is void, and 
urch leaſc. 4 ry 

no acceptance can make it good; and the plaintiff pleaded 
Poſt. 154 a confirmation by the patron for life, and ſheweth not how the 
Dougl. 573. patron came to this particular eſtate.— TE JusT1CEs held, 
that he needed not ſhew what eſtate the patron had, but when 
he did ſhew he hath but an eſtate for life, he ought to ſhew how 
he came to it, | Harris 


CO A et — 2 ů ů ů *ͤ:ñ ·˙.̊̃˙·QZ hi — 


Harris and Haies againft Nichols. can n. 
& UARE IMPEDIT. It wis held by Meape, Wrupniu, and It co-ptrcenets 


* PERIAM, 4 that if two co-parceners be of an advow. af fr theirparts 
n. and they ſeverally grant their parts to two ſeveral men, the ſeverally, the 
vantage that was between the parceners doth hold place between — — 
ze grantees, as the firſt preſentment ſhall go to the grantee of the 2 8 Ke 
deſt, and ſo of the others; and an uſurpation of one ſhall not; Comets 

t the others out of poſſeſſion. 22. Edw. 4. But they ſaid, perad- 2. Inſt. 366. 
ature it ſhall be otherwiſe, if they were mere tenafits in com- 7: Ball Ab. 346. 
on, and did not derive their eſtates from co-parceners; and yet the. — 
ok in 22. Ed. 3. pl. g. that between ſtrangers in blood, or where note [2], Co. 
o make compoſition to preſent þy turn, if one uſurp upon the Lit. 166. b; the 
rn of the other, this ſhall not put him out of pofſefiion.—An- yds yg 
ERSON, C. J. doubted, but he agreed that tenant by the courteſy wil. and Mar. 


all have the ſame advantage that his wife ſhould have had. 31 


It was held by MADE and Wr DHA, Juſticet, that if a A manor may 
an hath a manor which doth extend into two towns, and dase Wm 
ants the demeſnes and ſervices in one town, the grantee hath 3 
anor in that town, and he may keep court, and ſo hath the 2. Ab. 
antor a manor in the other town, and may keep court there. ow en 
a | | 1. Bulſt. 5 


Anonymous. | ; Carr 13. 


CCOMPT. The defendant was adjudged to accompt, and a Default before 
capias ad computandum iſſued againſt him to accompt, before ere jog wy 7 
ditors at a certain day, at which day he appeared and entered there can be no 
0 accompt ; and. the auditors afligned them to appear before t after 

m at another day certain, at which day the plaintiff did dend 
deed, FE NN ER moved what ſhall be done in this caſe, if he ſhall be re ed by ſcire 
nſuited, or barred of accompt, or if the action be diſcontinued. Vi. 

The Court demanded of the prothonotaries, who ſaid, there can 

no nonſuit, becauſe it is after judgment, but that a diſcon- Co. Lit. 139, b. 
uance ſhall be entered, and the defendant and his ſureties put 14+ Co. 38. a: 
thout day; and if the plaintiff will after proceed upon this _ 
ompt, he ſhall have a ſcire facias upon this record ad: computan- 


n aud fo the Juſtices did award in this caſe. 


Lutwich againſt Huſſey. | C481 14. 


WUMPSIT. The plaintiff declared, that whereas the defen - Forbearance for 
dant was indebted to the plaintiff, and the father of the de- © hrt uind, is | 

dant being alſo indebted to the plaintiff in another ſum, he did 8 a 

ume, that if the plaintiff paululum ceſſaret to demand the debt pot. 465. 

zich he did owe to him, that he would pay both the debts; and 665. 759: 

wed that upon this promiſe he did forbear the demand of his ! Abr. 

ney for half-a-year, and for not payment of the debt of the < * 250- 
her the action was brought, and it was upon the iſſue found & 41. 
the plaintiff. And it was alledged in arreſt of judgment, that, _— 

re Was no conſideration of the promiſe, for it is not ſaid for Wd 19” 


C 2 | bow 


Faſter Term, 25. Eli. Ia C., . UW. 


260 Faſter Term, 25. Eliz. In C. B. 


Lorvien bow long he ſhould forbear; for if he did forbear for a quarter of a 
ai hour or leſs, he hath performed the word, quod paululum ceſſaret; an| 
Huber. although the plaintiff doth alledge he did forbear for half. a. yea 

this will not help the caſe. And of that opinion were the Juſtice; 
and commanded, if no other matter be ſhewn before the end of the 


term, quod nibil capiat per breve. 


Caen uh. © Pollard againf Scholy. 


A ls file con- DEBT The cafe was, Pollard ſold to the defendant two oxen, 
trackſhall not be 22d June, 22. Elizꝝ for ſix pounds fix ſhillings and eight 
avoided by a | . 0 po x 
f cent pence, to be paid at All Saints next; and at the ſame day Schch re 
agreement to quired of him a longer day for payment, &c. and Pollard gase 
tae more tee him till the firſt day of May next, paying to him for the forbearance 
than legal in- of his money three quarters of wheat, which was above the 
tereſt. value of ten pounds per annum for an hundred pounds, according 
deer, wh. © the 13. Elia. c. 8. ſ. 5. (a): and the defendant in debt for the f 
Cro. Jac. oB. pounds fix ſhillings and eight pence doth plead this, and would avai 
1. lad z the contract. The opinion of the Juſtices was, that the ſtatut 
4. Mod. = doth not make the contract void, which was duly made, bat 
$- Boo Ab. 4o8- doth only avoid all contracts for uſury; and this laſt contract is 
 Vn2%, Void, being againſt the ſtatute ; but the firſt was good, being made 
Cowp. n. bond de. Nor, Hill. Term, 20. Eliz. B. R. in an information by 
1. Hawk. 528. Mallory v. Bird. If one contracts to have twenty pounds for the 
Dougl. 235. Joan of an hundred pounds, if he taketh nothing of the twenty 
pounds, he is not puniſhable by the ſtatute; but if he taketh any 
thing, if but one ſhilling, this is an affirmance of the contrad}, 


and he ſhall render for the whole contract. 8 


(o) See 12. Ann. ſts 2. c. 16. 


1 Beauchamp again Dale. 
If a diffeifor UO MINUS. It was adjudged, after argument and deliber: 
rx "why be, tion, that where a diſſeiſor letteth the land to the diſſeiſee for 


thediſſeiſceſhall life by indenture, that this is a remitter to him, for by this be 

7 by remit- confeſſeth the deed; but by his entry-/to take livery, the law hath 

bet its operation, and doth remit bir againſt his own acceptance 

Co. Lit. 363. b. (ex relatiome Joh ax Nis HEaLE, why argued this caſe ; and it un 

8. C. Dig. 419. f upon conference between the Barons and all the 
uſtices. - | Y 
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25. Eliz. In the Common Pleas, 
Sir Edmund Anderſon, Kut. Chief Juſtice. 
Sir William Periam, Kut. „3 hl 2h wk 5 
Thomas Meade, Z/g. . ? Fuflices, ns THOSE. 
Hugh Wyndham, £/q. | | 

Sir John Popham, Kut. Attorney General. 

Sir Thomas Egerton, Kit. Sllicitor General. © 


Webb again Ne&. 925 —_ . 
Hilary Term, 24. Elia. Roll 410. 


HE cafe was, Hugh Bury, ſeized of divers manors in the Tenant in fee 
county of Devon, by his deed indented and enrolled be- ſimple, expec- _ 


* 


tween him of the one part, Robert Kemp and Nicholas et. For life, 3 


dams of the other part, in confideration of twenty pounds paid bargains and 
y the ſaid Robert and Nicholas, bargained and ſold the ſaid manors feln to 4: who | 
o the ſaid Robert and his heirs, to the intent that the ſaid Ro- to the precige, : 
rt ſhould ſuffer the faid Nicholas avd H. Gifford to recover the and he yourhes 
aid manors againſt him, which ſhould be to the uſe of the faid 3 8 
Hugh Bury for life, remainder to his fon in tail, with divers re- covery (to the | 
ainders over; which recovery was accordingly ſuffered, Harvard uſe 1 "tpn | 
nd Br:ok being then tenants of the freehold of the ſaid mapors, Juan for in tail) 
he reverſion to him againſt whom the recovery was; afterwards is good agai 
f 3 and Brock die, Hugh Bury enters, and let to the plain- him by 
Iwo points were moved. Firfl, If the uſes expreſſed in the in- Godb. 141. 
enture of bargain and ſale were good ? Secondly, If the recovery + e 
uffered againſt him in the reverſion where the freehold was in 66. 
ſtranger, ſhall bind the reverſioner and his heir??? Peigot on Recov. 
Ine Couur held clearly as to the firſt point, that the limita- . 5 
ion to the uſes, as this caſe. is, was good. Secondly, That the re- 2. Term Rep. 
overy is good againſt him in the reverſion and his heirs: and they { "Wk 
ommanded judgment to be entered acgordingly (2). «10 


171. 
Poſt. 670. Co 5 
Co. 36. h. 

. (a) See 14+ Geo, 2. c. 40. 


Anonymous. a : | Cann. | 


HE caſe was, The lord granted the freehold of a i 4 releaſe by Fg a 


tO a ſtranger ; the copyholder being in poſſeſſion releaſeth ta the fort's 


to 
he grantee all his right in the land; the queſtion was, If this 129 f the hee. 
th extinguiſh the copyhold ? Woo | | NINE 


ANDERSON, C. J. held it did not, and ſaid, it was adj that g 
f tenant for life releaſeth to him in the reverſion, this is void; for it om a 
annot inure as a releaſe, for he is in poſſeſſion; nor can it inure ante. Hutt. li 


28 Jones 41. | 


— 


* Trinity Term, 25. Eliz. - In C. B. 


Avonruovs, 25 2 ſurrender, for want of fit words; ſo of leſſee for years, Dyer, 
| 251, and it is ſo in this caſe. re 

1. Hob. 808. _ But SNA, ſerjrant, ſaid, Re knew it to be tuled- in a caſe of 

Lys 2 great importance, that notwithſtanding the words will not amount 

1. Lev. 145. to a ſurrender, yet the conſent and agreement of the leſſee, which 

ag: proved by the Ugod, will eee , 


Gilb. Ten. 301. h | aan tf amor 
Cas 3. : Anonymous.” | „ 54 gal 
' io . *. ' : Y 9 7 
Bail are dif- MAN condemned in debt renders himſelf to the court, and 


| Charged by the prayeth his ſureties may be diſcharged. The plaintiff ws 
ſurrender of the demanded, for the Court ſaid he may ele&t either his body, or 10 
| abr ont ol take his goods in execution; but by this offer the ſureties were 
either have a diſcharged (a). - 

ca. ſa. or a fi. fa. | 

1. Cromp. p. 70. 4. Burr. 339. 409. Comb. 263. 2. Term Rep. 757. > 


(@) Bail are diſcharged if the defendant becomes a peer pending the action. Dong], g 


G © Sir John Souch's Caſe. 
y for HE made a leaſe for years, rendering rent, and a re-entry for non 
— met * payment, and at the day a ſtranger came to demand the rent. 


| — r, The leſſee demanded of him what authority he had of the leſſor to 
without written demand it; and becauſe he was a cozening fellow, and one that 
authority, good. i notoriouſly, infamous, and would not ſhew any authority, the 
Poſt. 8:3. leſſee would not pay the rent; and thereupon the leflor entered; 
Moor, 141- and his entry adjudged. lawful, for a command to receive rent maj 
13 44 = be per paroli. | | | 

Dyer, 221. Cro. Jac. 178. Owen, 28. Dougl. 483. 4 0 a 


Carr 8. ; | Anonymous. 


A man may 1 QUERELA. The queſtion was, if the conuſor 
—_ on -+ ſhall be compelled to make mention of all the mean aſſigu- 
our oor, ments of the conuſee, &c. And the Court doubted. - - 
without ſhew- ' ANDERSON, C. J. ſaid, that in the time of Lord Dyer the caſe 
ede mean was, that leſſee for years aſſigned over his term, and there were 
n divers mean aſſiguments. In debt for the rent he ought to make 
Co. Lit. 121. a, Mention of all the mean affignments; and becauſe the plaintiff 
303. could not do it, he was compelled to diſtrain and avow for the 
1. Sid. 20 rent, for he cannot ſay he let the land to one whoſe eſtate the de- 
1. Seund. 312: fendant hath: fo it is in waſte. | 1 


2. Salk. 362. Dougl. 667. 3. Term Rep. 147. 
Carr 6. 2 More's Caſe. 


ue een give Dla . The plaimeiff. declared, that the defendant had bargained 
or bh with, him to give. him for the paſturing of every horſe by the 
tef Sabah” gh! Agr. rey and IA ox one penny half-penny, and ſheweth 
the phinriff de. that Be had. paltured ſeventy. horſes. and three hundred oxen: 4 
15 der more iges tie aH $0, demand, & t. And he demanded more than upon 
ap he proved, hi; on ſwewing it appeared he ſhould have, for the number of 
fs „ * a the 


Trinity Teras . Eliz, Ia C. B. | "oh 
$2 Rt we oh \ PRI 334 | 


4 


the horſes and oxen did not amount to the ſum of which he had Mozs's Car. 
counted., This was alledged te jud t, after verdict pq 0. 292. 
a , 


e of found for the plaintiff; and, not! hſtandingy- ent was given Sed vide contra 
* for the plaintiff. Moor, 290. 


But Fauna dad, thar h 4e Caſe, che brooght, a writ of 127% 51, 
annuity, and demanded twenty nobles; and it appeared by his own g. Mod. 24. 
hewing,, that he was to have but nineteen nobles. —The writ was Cre. Jac: 128. 
abatcd by award of the Court. \ - 247.449, 56. 


| . 65 2 M0 1 3. Black. Com. 
| . 154 Cowp. iss. Dougl. 37% 14 Tem Rep. 447. 2. Term Rep. 29. 


„g: 1 reg , 
was T * | 
© to Audley againſt Suttrel. Nl | Cai 7. 


% 


ere | | | 
FJECTIONE FIRM. The defendant challenged the array, An array quaſh- 
becauſe the ſheriff -waycoutiryto the plaintiff, which was con- <d for affinity. 


eſſed; but it was ſaid, that the ſheriff is as near of kin to the de- ee 4 


Fa fendant : and upon this it was demurred, and by advice the array 
as quaſhed. 43 252. frafirudth 
—— ( 
nt. EBT againſt an executor, who pleaded he had mens in ſes mainer, Goods im- 
to but certain goods, diſtrained and-impounded: it was adjudged pounded are not 
hat o be no aſſets to charge hin. afſets. | 
he | * * 1 Ca. Lit. 47% 4. Ne. Abr. 417. 1. Wood Con. 139. ; 
ay 6 ] 7 . 
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N Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Knt. Chief Fuftice. 
Sir William Periam, Kt. 
Thomas Meade, Eſg. . : Fuſtices, 
Hugh Wyndham, Z#/q. 4 
Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General. 


* 


* 
* * 
— —  — — 
— 


eee | Cbamberlaine's Caſe. 


Repleader VOWRY for rent, and made title to it, as couſin and heir 
I to Robert Chamberlaine, that is to ſay, ſon of Anne, daugh- 
ter of Robert, and for rent arrear for ſixteen years after 

Doug! 396-747- the death of Anne he avowed : and becauſe be made title to it im. 
mediately as heir of Robert, and after avoweth for rent after the 

death af Anne, which cannot be, for it ſhall be intended that ſhe 

died in the life of Robert, and iſſue being joined upon another 

matter, they were awarded to RE-PLEAD. | 


| Carr. Wharton again Morley. 
Grant to the COKE ſhewed to me a report, which he ſaid he had fron 
-- + x Edmund Plowden, of a judgment in the exchequer, 7. El. 
inrolled. ween the ſaid parties, that whereas a prebend did give and grant 

| his land to king Edward the ſixth, and this deed was not enrol. 
_Dougl. 56. ed, yet the grant was good, and veſted the land in the king, by 
the proviſo in the end of 1. Edw. 6. c. 14. ſ. 42.; for although it vn 
nat good at common law, yet the ſtatute doth make it good, or ell 
the ſtatute were in vain. 


Eee Sͤtockbridge ' Caſe. 
1 | HE cafe was, Baron and feme copyholders, to them and their 
ele — 4 1 heirs. The baron, in E ger money pajd by him 10 
Tai, the lord, obtaineth an eſtate of the freehold to him and his wiſe 
within the pre- and to the heirs of their bodies. The baron dieth, having iſle 
_— 2 The feme enters, and ſuffers a common recovery, and his bet 


enters by the ſtatute of 11. Hen. 3. c. 20. (a): and agreed the ent! 
1; for the copyhold, by the acceptance of the new eilath 
was extinguiſhed. ; . 
„ 176. | 
2. Bid. 41-93- 4 Mod. 45+ . Bac. Abr. gg. in notis. . 82˙K. 176. 
(s) Confirmed by 2% cn. B. c. 34. 


—— Po 
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Sir Edmund Anderſon, Ru. Chief Fuftice. 
Sir William Periam, Kt. 45 
Thomas Meade, E/q. . Juſticet. 
Hugh Wyndham, E. 
Sir John Popham, Kut. Attorney General. 
Sv Thomas Egerton, Kut. Solicitor General. 
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Gibbon againf Cordell. Cann: 


JECTIONE FIRM. The caſe, upon ſpecial verdi, was, How a livery in 
Heyden was ſeiſed of the houſe and land in queſtion, and may be uh 
came to Cordell to borrow 20l. of him, and for aſſurance 1. Leon. 18. 


zei f the money, offered him the houſe and land in queſtion; and —_ 144 
gh- hereupon they agreed, and went to the houſe, and Heyden called Co. Litt. 486. 
free e tenants of the houſe, who were tenants at will, and ſaid, 1. Wood's - 
in. Sirs, I have ſold my houſe and land to Cordell for twenty pound, Cor. 516: 

the if | pay him not the money at ſuch a day; and if I pay him the 3 * 


money, I ſhall have the land; and if I pay it not, then I clearly | 
bargain and ſell them to him ; and puts Cordell into the houſe, -—- 
nd locks the doors, .and delivereth him the keys, and faid to the 

enants, * Take * yourrmoſter.” It was argued by GopraET 

nd SNAGG, and afterwards adjudged it was a good livery, and an 

ſtate for life, at the leaſt, paſſed : but if a, fee paſſed, it was not 
ueſtioned, becauſe Cordell was alive. 45 


6 


Dowie C 0 


| * | | 4 - | 
\ LEASE was made to A. B. and C. for their lives, habendum The of 
to A. for life, the remainder to B. for life, the remainder to 2 
for life. It was adjudged a good limitation, and they ſhall take C. 
ccording to the babendum; for in the premiſes a joint-eſtate is given Co. Lit. 183. b. 
8 ws 3 which is controlled by the expreſs limitation in Poll 8s. . 
e habendum. N 


Fiſher againſt Banka. AT Carr =. 


beit | 
i \ UDITA QUERELA, for that the plaintiff was in execution An exdive yue- 
Tor in debt upon an obligation, and alledgeth it was made for 7% will n0t lie 


aſury-money, contrary to 13 Eliz. c. 8. And becauſe it did for what might 
Eren ee — 
5 ade an attorney and appeared; ſo that he icht bave Ante, 4 

leaded this plea in avoidance of the obligation, and then did not 2. Roll. Abr. 
lead it. The audita 9 
or an cudita querela doth 
ght have pleaded before 


and 1174 
Cop. 726. 


— 


* 
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ö Fin zn and had no day in court to plead it, there it lieth: And they fail 
— upon this reaſon they had over ruled a like caſe this term 

Cave 4. Sir William More's CaſQ. 
. LEASE is made for years upon condition that the leſſee, hi 
affignee executors, or a//igns, ſhall not alien without aſſent of the leflor 
co. 1210. , The leſſee dieth intefate, and the ordinary grants adminiſtration 
je Wood's OR J. S. who aſſigneth without licence. It was adjudged, that the cos. 
Con. 280. dition was broken, for he is an aſſignec in law. n 
Dougl. 184. | / T's; 173514 

Casx 5. Lee again ſi Vincent. a 

Eafter Term, 26. Eliz. Roll 371. 

If a deviſe be PHE caſe was, John Lee deviſed his land to William his fon 
wie; e | in tail, and if he depart without iffae, that his ſons in law hal 
ſhall fel the fell it (having then five ſons in law) and dieth; and after one d 
lapd;and one of his ſons in law dieth, then William dieth, having iſſue a daughter, 
them dies bve and afterward the daughter dieth without iffue, the four ſons in 


_ 856. having iſſue, although the iſſue died without iflue, if the ſale be 
5. C. Dyer, good. Secondly, One of the ſons in law was dead, and being a 


1. bell. abt. 3.8. life, the remainder to his ſon in tail, and if his ſon dieth withou 


Moor, 147- iffue, that his executors ſhall ſell the land by the advice of A. 1 

7 1 B. and A. dieth im the life of the ſon, the ſale after the death d 
A. is not good ; but if A. had aſſented in his life-time, it had 

good. 


Cast 6. Roe againſt Hartly. 

Writ of error | II was held by all the Juſtices, that a writ of error doth not lie in 

C. B. us 1 the common pleas, upon an erroneous judgment given in any it 
B. upon | ; l 

ente in ferior court of record. And this was, as they ſaid, upon great al 

el Aro: vice. F. N. B. Cont. 20. D. v. 8. Flix. Dyer, 250. | 


Moor, 78. 1-Leon- 5g. 3. Leon. 159. Dyer, 280. And. 12. Cart. 224. 


Carr 5. Griffith againf Moriſon. 


Words actiona- A ETION for theſe words, « Where is that bankrupt knave ? whe 
ble. &« ig that pillory knave ?” (innuendo the plaintiff) and averred be 
Poſt. 311 was a merchant; and the words were adjudged actionable. 


| Cann | Mayor and Burgeſſes of Windſor's Caſe. _ 


A ſheriff cannot A CAPIAS AD SATISFACIENDUM was awarded to the ſherf 
be ſued for he TX of Berit to arreſt J. F. who was then in cuſtody of the May 
ſoner whe was and Burgeſs of Windſor, and thereupon the ſheriff awarded a wi 
never in his rant to e Mayor, 3 to take him, and afterward they lat bis 
_— eſcape; and it was held clearly, that debt upon the eſcape lied 

2 againſt them, and not againſt the ſheriff, 80 jt is of a baibif 4 


Poſt. || 68. 747 


Dult. Sher. 360. Cowp. 63. 4. Term. Rep. 5. 126. 
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Eſton againſt Wood. | 


arriage continued till her death, ſo the will and deviſe of Bliaa- 376. $97 


eth was void; and demanded judgment, &c. And it was adjudged, Po & (OW 


3 * Burr. 431. : 
Iced, it is not material. 3 1. Mod. 42 


| | 2 | I. Vert. 244 
o8. 2. Vern. 329. Prec. Ch. 44. 84. 266. 2. Peer Wms. 82. 144. 1243 316. 341. 364. 496. . 


, Term Rep. 685, 2 Brown C. C. 327. 319+, 


The Biſhop of Hereford's Caſe. Cans. 


YUARE IMPEDIT. The cafe was, The patron preſented J. A clerk refuſed 

fg. to the biſhop, who gave notice to the patron that t mr HY 

rk was inſufficient; and thereupon the patron preſented ano» wards promoted 

her clerk, and the biſhop admits the firſt that was preſented by to the ſame liv- 
e patron, and within the fix months. The Cour held clearly, & 

hat the biſhop was a diſturber; for he having once refuſed him for 


lufficiency, cannot afterwards accept him. 
Tanfield again Finck. Clan 1a, 


NFORMATION upon the 13. Fliz.c. 8. ſ. 5. (a), for uſury. It 1c is not uſury 
was held by all the Juſtices, upon evidence to the jury, Finch gave 10 purchaſe 
Tanfield 5661. for an annuity of 1201. during twenty-three years, der roger 

his is clearly no uſury when there was no communication before value, although 

detween them, to have any conſideration for the loan of the n Be poymene we 
or this annuity was purchaſed bond fide without any corrupt intent monde. dep 

r bargain: and if it had been gol. per annum for forty years, for if the bargain = 

ool. it had been no uſury, no more that if one for 100l. pur- vn <olourable, 

haſe lands worth qol. per annum. | (I — 

Another matter was in this eaſe: That after the grant of the ſaid (-) See 12 Ann. 

nuity of 1201. for twenty-three years for the faid: 5661. in hand © Cg b. 

id, Tanfield, for the aſſurance of the faid annuity, infeoffed Finch . "i ol 

f land worth 100l. per alnum to the uſe of Tanfield and his heirs, 3 Wil. 3% 

pon condition, that if the money were not paid, it ſhould be to the 3 3 

le of Finch in fee. And all the Juſtices held it was no uſury, for 770. 

pe mortgage was only for the aſſurance of the annuity. Cowp. 193- 
No ra, In Doctor Goad's caſe, Trin. 19. Elia. in the exchequer 

an information for uſury, Por HAM and PLow DEN held, That 

a man giveth 1col. for an annuity of 20l. per annum, this is not 


fury, for he ſhall never have his ſtock of 1001. again. But BELL, 
0 Chief 
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Chief Baron, held clearly, if two men ſpeak together, and one of 

8 0p — deſireth the — lend him 100l. and for the loan of it he 

Bly Cn: mn, will give him above 10l. per annum (a); and for an evaſibn out of 

CG i the ſtatute, they invent this practice, that he ſhall grant to the 
other 3ol. per annum, out of his land for ten years; or he ſhal 
make a leaſe for one hundred years to him, and the leſſee ſhall re. 
grant it to him, upon condition he ſhall pay 30l. yearly, and every 
year during the ten years: in this caſe, the firft contract being cor. 
rupt in fraud of the ſtatute, this is uſury, although he never hath 
his 10ol. again. But if bond fide one buyeth an annuity of 
4ol. for ten years for 100l. this is no uſury, if the firſt communice. 
tion was not corrupt. Ex relatione EDw ARD. COKE. 


Carp 1h Thomas Mantell gain Matthew Mantell. 
\ In the Exchequer Chamber. 
Forfeiture for THE caſe was long debated in the common bench, and after. 
— wards brought into the exchequer chamber by Engliſh bill 


Oliver Mood being ceſluy que uſe in fee of the manors of Milton and 
Collingtree, in the county of Northamrton, 13. Hen. 8. by his laſt 
vill deviſed, that his feoffees after his death ſhould ſtand ſeiſed 
of the manors to the uſe of Sir Walter Mantell and Margaret his 
wife, the daughter and heir apparent of the ſaid Oliver, for term 
of their lives; and after their deceaſe, to the uſe of Fohn Mantel, 
their ſon, and of the heirs of his body; and for want of ſuch iflue, 
to the uſe of the heirs-males of the body of the ſaid Sir Wa ter and 
Margaret, which they ſhall afterwards lawfully have, with dives 
remainders over. Oliver dieth 13. Hen. 8. and afterwards Sir 
Walter and Margaret have iſſue 15 alter and Thomas. Sir Waller 
dieth 21. Hen. 8. Afterward John Mantell dieth without iſſue, 
Margaret his mother living; and afterward the ſaid Walter, the 
ſecond ſon of Sir Walter and Margaret (having iſſue the defendant 
Matthew) was attainted of high treaſon, and executed 1. Maric. 
The 9. Eliz. Dame Margaret Mantell dieth, having no other iflue; 
and the plaintiff ſuppoſing the land was forfeited by the attaindet 
of Walter the ſon, obtaineth a grant of the ſame from the queen 
by her letters patents, and ſued the ſaid Mattherv for entering and 
claiming the manors as to him deſcended, as couſin and heir of the 
faid Sir Walter and Margaret, that is to ſay, ſon of the ſaid W alter, 
ſon of the ſaid Sir Walter and Margaret. And upon the whole 
matter diſcloſed, it was, 27th May, in the ſaid term, decreed by 
the Lord Treaſurer and all the Barons, that the title of the faid 
Matthew was good, and the land was not forfeited by the attaiu- 
der of Walter, ke being executed in the life of Margaret, who only, 
as long as ſhe lived, was tenant in tail; and this land did deſcend 
Co. Lit. 32. . to Matthew, as couſin and heir of the body of Margaret, &c. Vii 
3. Co. 10. the Lord Lumley's caſe. | . 


- Trinit) 


Trinity Term. 
26. Eliz. In the Queen's Bench. 
Sir Chriſtopher Wray, Knt. Chief Juſtice. | 
Sir Thomas Gawdy, Knt. 1 
John Clinch, y. Fuſlices. | 


Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General. 
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Rice Clampe againfi Edmund Clampe. Gam i 


" I) EPLEVIN. The defendant avowed: for damage-feaſant in To an avowry 
101 | the land, which is parcel of the manor of C.; and that 2 — 6M 
his this land was copyhold, parcel of the ſaid manor, and of of the ſeiſin of 
he he nature of borough Engliſh, and demiſed to John Boreman and 4: r ce 
e bis wife, and their heirs, by copy of court rolle by the g. urrendered 


ame of a meſe, containing twelve acres of land; and that Fohn the land by the 
Boreman died, and Margaret him ſurvived, and took to huſband name of © the 


ha 70bn Clampe, and had iflue, the plaintiff, their eldeſt ſon, and the after ch death 
85 avowant, their youngeſt ſon; and afterward Margaret died ſeiſed, of the ſaid 4. 
"i and the land deſcended to the avowant, as youngeſt ſon and heir, aud B. to the 


y the cuſtom, c. who entered and took the cattle damage-feaſant. ac 8 ** 

he plaintiff, by replication, confeſſes the grant to Jobn Boreman B. had nothing. 

and Margaret, and that Fohn Boreman died, and Margaret ſurvived, — 
c. and took to huſband the ſaid John Clampe, and had iflue the in 4.; and wo 

plaintiff and defendant ; but ſaid, that the ſaid John Clampe and ſeiſin ſhould 

Margaret ſurrendered tbe ſaid land per nomen of the reverſion, after bergen tra- 

the death of the ſaid John Clampe and Margaret, to the uſe of the Foſt. 223. 

plaintiff and his heirs, who was admitted accordingly ; and afterwards 

he ſaid Margaret died, and Fohn Clampe did ſurvive; and after- 

ards the ſaid John Clampe died, the plaintiff entered aBsQue Hob. 1. 


noc; that the ſaid land did deſcend to the defendant, as puiſne Cre Jae 376: 


re ſon, c. And upon this replication, it was demurred in law. — Ce _ 
..; WH -2 = ©. for the avowant, prayed judgment. Firft, For the matter in Roll. Rep. 10g, 


law, the plaintiff's plea is not ſufficient ; for he pleaded a ſurren- 1 


der of the land by the name of a reverſion, after the death of the Roll. Rep 254. 


eme; and by that pretence, there ſhall be a particular! Noll Ab. 848. 
— eſtate left in the feme and alſo in the baron; whereas the baron had _—_ es 


nothing before, which cannot be; for the ſurrender is void. For 
when one is ſeiſed in fee, he cannot by any matter in a give 
away the inheritance after his death, and ſo leave a particular eſtate 
in himſelf; but perad venture it may be done by matter of record; 
and of that opinion was the Court, 38. Hen. 6. 8. Hen. 7. and 11. Co. to. a, 
t is abſurd, that by a mere grant the baren ſhould have an eſtate 
or life, who had nothing of oy Secondly, He ſaid there was an 
apparent fault in the pleading ; for the avowant pleads, that Mar- 
| | garet 
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% garet died ſeiſed, and the land deſcended to him; and the plaintif 


— b in his replication traverſed the deſcent, and not the dying ſeiſed. 
Cranes. 14 Hen. 8. pl. 23. And the ayowant had judgment at the end of 
Poſt. 89. the term. Nor 4, It was moved, that the twelve acres could not 


paſs by the name of a meſe; but the Court gave no regard to it. 


Cds 2. Herring againſt Blacklow. | 
£Eafter Term, 26. Eiz. Roll 411. 


If the defendant IR EFLEVIN. The defendant avows taking the cattle damage. 
＋ /ets, feaſant in a certain Parcel of land, parcel of the manor of ò. 
the plaintiff and ſheweth that Dame Frances Ferningham and Henry Ferninghan 

cannot alledge a : 8 m2 149 4 85 
prior ſeſia with- were ſeiſed of the ſame manor in fee, and let the land in which, 
= N &c. to him for one-and-twenty years, and ſo avowed the taking, 
defendant, Cc. The plaintiff, in bar to the avowry. ſaith, that long time 
before the ſaid Frances and Henry were ſeiſed of the ſame manor, 
king Henry the eighth was thereof ſeiſed in fee, and that this land 
was demiled and demiſable by copy of court roll, c. and that 
king Henry the eighth did demiſe this land to the plaintiff by 
Leon, »8, copy of court roll in fee; which matter he was ready to aver, &: 
* . And upon this it was demurred. Go FRE x alledged the cauſe of 
the demurrer, for that the plaintiff in his replication ſaid, that 
king Henry the eighth was ſeiſed, Qc. and demiſed to him, &:. 
and doth not traverſe the ſeiſin in fee in Frances Ferningham and 
Com Dis. Henry Ferningham : and it may be they came to the land by good 
wy 8. title of puiſne temps, as the land might be forfeited into the king's 
5. Bac. ab. hands, Sc. And in Carew's caſe, 5. Hen. 7. one pleaded in bar a 
*. feoffment of 7. S. and gave colour to the plaintiff; the plaintiff 
replieth, that long time before J. S. infeeffed the defendant, he 
infeoffed him; ſo he was ſeiſed until diſſeiſed by the defendant. 
This is ruled no good plea, without a traverſe or confeſſion how 7, 
Co. Lit. 303. a- S. came to the land afterward. —CoxkE contra: The replication is 
304. good enough; for he hath by nient dedire confeſſed, that France: 
| and Henry were ſciſed ; and he had a good title by the copy, before 
their title: and ſuch a confeſſion by nieut dedire is good. 4. Edw. 3. 
Replication accordingly.—But the Juſtices ſaid, that in the time 
of Edward the third the Judges had no great regard to pleading. 
Wray, C. J. faid, that ſince that book the law hath been 
taken otherwiſe; and there is no queſtion, but where the defendant 
Polt. 278. 359. doth alledge ſeiſin in one from whom he claimeth, the plaintiff can- 
384. 651. 754. not alledge ſeiſin in another from whom he claimeth, before the ſeiſin 
of, Sc. without traverſing, confefling, or avoiding the ſeiſin alledged 
by the defendant ; and judgment was commanded to be entered for 

the avowant. | 


Can 3. Morton's Caſe. 5 $8 


Judgment reco- "DP RESPASS againſt Morton for entering into his houſe, and tak- 
vered againſt ing away his goods, The defendant pleadeth the treſpaſs was 
—— 15 done by him and J. S. and the plaintiff bad brought treſpaſs againſt 
a good ple in J. S. and recovered againſt him, and had execution, and is ſatis- 
bar to treſpaſs. fied, and demands judgment if he might impeach him, &. And 
] upon this it was demurred. —PLow DEN moved, that this was 3 
11. Co. 5. good plea; for when a treſpaſs is done by two, this is joint, and it 
— 164. is alſo ſeveral: lo that if the party be ſatisfied by one, this is a diſ- 
i 1 charge againſt the other; and the treſpaſs is ſo joint, that ” 
690. | ; P aln 


Trinity Term, 26. Eliz. In B. R. | 31 
inti h confeſs that the defendant and another did the treſ— Men vron's 
_ tit ſhall abate; for it ought to be brought againſt both, Cavs. . 
Hen, 5. pl. 9. 2. Hen. J. pl. 16. Lofter's caſe, 21. Edw. 4. 

Edu. 4. In 2. Rich. 3. a difference is taken between a treſpaſs 

two, and a felony by two; for a felony by two, is always ſeve- 8 
and a pardon of one, is no diſcharge of the other. 5 
War, C J. conceived it reaſonable, that the execution and 2 Hawk. 547. 
3-faftion by one ſhould diſcharge the other. —GawoY contra : 

the treſpaſs is always in itſelf ſeveral ; and when the plaintiff 
h recovered againſt one, and is ſatisfied: for the damages he has 
nc to him, this is nothing to the treſpaſs done by the other: 

a releaſe to one is available to the other; for by the releaſe he, 66. 
nowledges himſelf ſatisfied. — Cl EN CH. If one command three Lit. Se&. 376. 
do a treſpaſs, and they do it, and a recovery is had againſt him, 
| he being in execution doth ſatisfy the plaintiff, this is a good 
charge of the others; for the commander was the principal treſ- 
er, and the others did it but as his ſervants; which GA WD 
ned to agree, et adiour natur. „ 


Pinner's Caſe. | Care 4 


*. ory 


0 


. N bk 7 ſiti ft ſtat 
quiſitionem  fager viſum corporis infra metas et hundredas comitat — oy 
reford. And becaufe it was not alledged where the inquiſition was jurors names, 
en, nor by what perſons, nor their names, nor that they were and that thay 
. NC] 2 : Y Were 1worn, 
dro, the inquiſition was held to be void, and the party diſcharged. . Hauk. F.C. y. 
| Fitz. Cor. 107. 8. P. C. gt. 


Anonymous. C432 5. 


8. was indicted for entering upon a copyholder with force, Reſtoration of 
againſt the 8 Hen. 6. c. 9. The force was removed, and he pom . 
reſtored to the poſſeſſion by the juſtices of the peace; and after- ſhall be prefer- 
ds this indictment was removed into the queen's bench by certio- 3 5e _ 
j. The party traverſed it, and it was found for him; but in the gc — 
an time a ſtranger recovered the land by a claim in nature of a in the lord's 
t of droit cloſe, in the court of the lord of the manor, and was rt. 

in poſſeſſion. The queſtion was, If the party for whom the 

erſe of the indictment was found ſhall be reſtored to his poſſeſſion, S2vil- 58. 141. 
inſt him that had recovered in the lord's court ? And it was ad- = f be a 
ped, that he ſhall be reſtored, for otherwiſe he thall not have the Yelv. gg. 

Ct of his ſuit ; and this Court ſhall take no regard of the recovery Cr. Jag. 148. 
he lord's court, de puiſne temps, of which they have no matter of | 
ord before them. | | | 


Smith's Caſe. Cas 6. 


CTION FOR WORDS. For that whereas R Smith was at- Words of un- 
tainted of felony, and ſhewed that the defendant ſaid, © You,” certain import 

lende the plaintiff, e have done as ill, and worſe; and it will bl. on- 
olt you as much to be quit as it coſt him.”—Gawpr laid, the Cowp. 276. 

on lieth not, for the words are uncertain ; for it may be when 

aid, 4 you have done as ill, or worſe,” he intended he had 

e ſome great offence before God; and for uncertain words, an 

on lieth not. But the other Juſtices doubted, ef adjournatur. 

nd in this term, Raopes, ſerjeant, moved if theſe words, (a) Sed vide 

hou art a knave, and a pillory knave, are actionable; and the Brown v. Lauks, 
t conceived they were not (a). Wencomb'; ante 11. conta. 


a B eos OO 6 1 


SJ cv 


E was indicted, that being coroner of Ludlnu only, cepit in- Coroner's inqui - 
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ee Wencomb's Caſe. e 
Conveyancing. Maketh a feoffment to B. of lands, and it was covenante{ 
A. by indenture between them, that if A. doth pay to B. at the 


3 „ 
. — * 22 4 — 
— —— — "I 


4 feaſt of 87. John Haptifh forty-ſeven pounds, that the feoffment ſhi 
"0 be to the uſe of A. and his heirs; and if he faileth of payment, an 
B. doth not pay twenty pounds at Michaelmis, that then alſo the 
feoffment ſhall be to the uſe of A. and his heirs, and covenanted u 

make further aſſurance. Afterwards both A. and B. fail of paymen 

at the days. And in Hilary Term next following both the feaſts, 

fine is levied to the feoffee, and no uſe expreſſed. All this was founi 

by ſpecial verdict, and that the fine was only to the uſes of the indes 

ture, The queſtion was, Whether the conuſee of the fine, or ibe 

heirs of the feoffor, would have the land ? And it was adjudged fa 


2. N the heir of the feolfor. 
Ks. .. Sir John Peter agamſ Knoll. 


RESPASS, for taking an ox, May the firſt, and (ling i, 
bo eat 4 T and converting the money to his own uſe. Upon not vail 
after it is com- pleaded, the jury found that the plaintiff ſeized the ox as a hero. 
Mod. 286. ſervice, long time before the treſpaſs ; and afterward, and befor 
— 1096. the treſpaſs ſuppoſed, the defendant as executor of 7. S. (whol; 
Ld Ray-24% the ox was) took it, and fold it, &c. and as to that, it was foun 
Cowp. 424.848, that the treſpaſs was done before the day which the plaintiff ſup 

poſed. —The Court held it not material, for being once a treſpaſs, iti 
Heriot ſervice always a treſpaſs —To the other matter, viz. Whether the lui 
may be ſeized may ſeize a heriot-ſervice? WRAT, C. J. ſaid he might, for thi 
for, ordiaraine j. a ſervice which lieth not in render, but in prender ; and the lor 
Bro. Her. 6. is to have the beſt beaſt, and it is at his election which he will tat: 
— — for the beſt; and it is inconvenient to put him to diſtrain, when ht 
ro. Car. 490 may ſeize; and ſaid it hath been ſo adjudged. g 


Car g Harris Caſe. 


ident i HE was indicted upon the 8. Hen. 6. c. 9. The indictment v: o1 
— _ removed by certiorari; and becauſe the indiftment was, that l 

tion, made entry with force, and doth not alledge of what vill or count 

— 1 Cro. the party was, the indictment was abated; for proceſs of outlay 

2 3 328, lieth upon it. wy 8 | 

Cat 10. r Hill's Caſe. | 

Pleading, E] ECTIONE FIRMA. And declared of a leaſe made to him f 

J. &. The defendant conveyeth to himſelf a title by leaſe, b dar 

fore that leaſe; and it was held no plea, for it mounts but to 25 

neral iſſue. 5 | | | 

Cazse | Anonymous. | 


The return of ERROR upon a judgment given againſt the father. The d ie 
* noſuch vill” dant alledged, that the plaintiff had an elder. brother in full | 
entry 3 at ſuch a place, viz. in M. in the county of Safford. Upon ibis ile C1 
paniedbyapanel Were at illue. The venire faciat was of vicinero de-M. and the | ' 
irom che bedy of riff returned there was no ſuch vill. The Court held clearly it 
e no good return, for he ought to make the pannel de corpore « 
47" p17 ph the. 37. Hen. 6. pl. 11. Accord. (a). | 

(14+ (0) Now by 4. and . Ann. e. 16. in ed from the Body of the mor in hid 
civil ſuits, and 24. Geo. 2. c. 18. in penal aRion is triable. . Borgraw'v 
actions, every wenire facias wall be award. Co. Lit. 125. & 
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| Grave again Grave. 3 CLE: | 88 
DER CURIAM, ab/ente WRar, chief juſtice. If an infant brings An infant ſhall 
L treſpaſs by guardian, and afterwards he was nonſuit, he ſhall 1. Gd. Be- © 
ender no coſts. TW. {<6 1 | 
„Bac. Ab. $17- 1. Stra. 708. 2. Strange, 1217. Sed vide 1. Barnes, 105. and Sayer's Coſts 93. 
; Long's Caſe. Cat 13+ 


A NISI PRIUS was granted after iſſue, and afterward a ſuperſe- A ſecond »if 
dear was awarded; and, notwithſtanding, the party proceeds fler Sm, 
ith the niſ privs, the Juſtices not knowing of the ſuperſedeas, and with a caution 


he iſſue was tried for the defendant; and now this term the plain- — 3 


iff prayeth a new ni privs, and upon the fame venire facias that mer jury. 
he former was, for the trial upon the firſt was void, and coram non 
udice, for ue Juſtices had not power to proceed by reaſon of the Cro. Jac: 43. 
uperſedear. And a niſ prius de novo was granted; but the Juſtices | 
aid, that the plaintiff is to take good heed, that he hath none. of 
he principal pannel which paſſed in the firſt trial, for it is a prin- 
ipal challenge that he was in the firſt trial. NDS af Ic 7 5 
| Anonymous. Cann 14 

DERIAM, Juftice, ſaid, he had ſeen a precedent in the time of A mandamu: lies 

king Henry the eighth, that where a citizen of London ſued r 18 
nother citizen in the common bench, and the mayor and alder- 4, anchiſed for 
en of London would have, him put the matter to compromiſe, ſuing a citizen. 
hich he refuſed; whereupon they did disfranchiſe him, and he ped) phe | 
hewed this matter to the Court; and thereupon they directed their Burr. 755. . 
rit to the mayor, c. to reſtore him to his franchiſe, they aſſeſſed Cowp. 378. 
fine of an hundred marks upon every of them that were parties 1. T. Rep. 43. 
o the disfranchiſement, which they payed, as appeareth by the a. T. Rep. 177. 
ecord, and the citizen was reſtored to his franchiſe. | | | 


Anonymous. . Bag | ce 15. 
NTOTA. The laſt day of this term a precedent was ſhewn to the In dite guerela 
Court, which was Mich. 5. Hen. g. roll 484. An audita querela was 3 
er ep ght into 
rought in this court; and becauſe the record was not brought into court. 
vi ourt, ſo as the party might have execution if the matter was found for 


um, for this cauſe tle judgment was, that guerens nhil capiat per breve. 


"Sym Caſs. - gr 0 Cann; the 
OTA. It was held by the Juſtices, that if two joint-tenants'be A grant of par- 
of a term, and the one grants parcel of the term to a ſtranger, cel by one joint- 
dy this the jointure of all is ſevered. Vet Manw OO agreed, that auce. but not if a 
f a man be poſſeſſed of a term in the right of his wife, and grants huſband grant 
parcel of it to another, that, after the death of the baron, the feme 2 by _— 
all have the reſidue of the term that was not granted, and it of 3 2 
hall be only an alteration of what was granted. 3 
Polt. 279. Co. Lit. 46. b. Moor, 522. 1. Vern. 396. 3. Ack. 20. 1. Salk. 158. 
| Maldon's Caſe. ee a C421 17. 
OTA. If one faith to me, „ You ſhall have a leaſe of my By what words 
lands in D. for twenty-one years, paying therefor ten ſhil- 42 wr wh | 
C lings per annum; make a leaſe in writing, and I will ſeal it:“ poſt. 486. 
his was agreed to be a good leaſe by parol, although no writing Moor, 8. 86r, 
de made of it, for the intent of the leſſor is ſufficiently expreſſed, 3 
ind the making of it in writing is but for further aſſurance (a). 1. T. Rep. 736. 
x relatione Lx Wi. | 9 
(a) By 29. Car. a. c. 3. leaſes of otherwiſe 1 Rep. 
lt be n writing, — rugs gre at will, 3 Anno .— - * 


parties or their agents duly authoriſed; years. 
| D 


' 


W. Michaelmas 


tenant is a ſever--- 


Michaelmas Term, 
256. and 27. Eliz: In the Queen's Bench 
8 1 , . £ 4 { T - : 4 3 14 ' 
Sir Chriftopher Wray, Kut. Chief Fuſtice. 
Sir Thomas Gawdy, At. } ao 
John Clinch, 2). work Nabeicer 
wa Robart Solinter gent eee 
„ Sir John Popham, Kt. . Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General, 


ll. 


can i Anthony Mildmay and Grace bis Wife againſt Standiſh, 
viſoina A CTION SUR LE CASE. The, plaintiffs declared thy 
2. of * A they were ſeiſed of the manor of Sacole, and had ſpeed 


ment authori- with J. S. concerning the making of a leaſe, to him fo 
nanter to limit twenty-one years, for which he was to give 100l. for a fine 


3 ſeiſed of the land in fee, and by indenture covenanted with, &c. Vu 

8. C. Moor, 1. Co. 175. and Cotes Entries 30. the whole pleading of the caſe ne 
144: 371. Alt was argued Paſc. 26. Eliz. by FENNER and Gaw pr, ſerjeant at 
Cy Par 405 for the plaintiff, and by WaLMSLEY and PUCKERING, ſerjeany it 
247 ßfor the defendants; and afterwards, Trin. 26. Elix. Gaw pr pn th 
Co” Ent. 39- ed judgment for the plaintiff. — ANDERSON, C. J. faid, they we 
4 61 nl agreed that judgment ſhall be given for the plaintiff; and ſher. 01 


—— POW- reaſonable leaſe, and not warranted by the proviſo; and it wa 


Cowp. 59g. 651. adjudged accordingly. — Afterwards Mich. 26. & 27. Eliz. a wi 
657. 714- of error was brought in the queen's bench, and after argument 
. counſel, Wray, C. J. ſaid, that they were agreed to affir 
Dougl. 477. the judgment; and that the reaſons that moved them were princ 
7. Brown Caf. pally three. —Firſt, By the indenture there are equality of eſtats 
* in the land, and equal parts conveyed to the three daughters, vi er 
a proviſo by his will in writing to limit any part for payment 

a) Sir Henry Sherrington was ſeiſed among * limit any part of the ſaid lands, for 

er eſtates, of- the manor in queſtion in © life, lives, or years, for the payment 
fee, and had iſſue three daughters: Grace, © this debts, performing of his legach 
married to Anthony Mjldmay; Oliffe, married © preſerment of his ſervants, or any oth 
to YJoln Talbot; and Urjala, married to, reaſexable conſiderations as to him f 


4 


lil any of his ſaid three 


Dien Sadler. Sir Henry covenanted fro 
terns amore et melir: manttentione of his 


- | "ſaid daughters, to ſtand ſeiſed of his eſtates 


© * * tothe uſe of himſelf for life, the remainder. 
* do his three daughters ſeverally in tail; the 


reverſion to his own right heirs in fee; and 
ughters ſhould die 
without iſſue, then her portion to be by 
moietics to the ſurvivors : eo 


ALWA Ys, © That it ſhall be lawful for the 


„ aid Sir Henry, by his will in writing, to | 


be thought good. Upſula died with 


iſſue, whereby her portion came to Ca 


Oliffe. Sir Henry by his will, for the H 
vancement of his ter Ole 100 ( 
buſpand, limited a great part of Gre 


portion of his eſtates, including the ma 
to Ole and her huſband, in tail male 
1000 years, without the reſervation of 
rent. And whether this kwitation was 
in law, by force of che priviſe, was 
queſtion, Moor, 144. 1. Co. 175. 


| Michaelmas Term, 26. and 47. Fir. In &. 28 


is debts and legacies, preſerment af his ſrbants, or other reaſon- Mitouar 
le conſiderations as to him ſhall ſeem good; and this demiſe for 8, 3 
thouſand years is not reaſonable; for the intent of the indenture 
as the advancement- of his blood, &c. and for the advancement 
Grace and Oliffe'his daughters. And this leaſe for one thouſand 
ars can be no advancement to the blood of Sir Henry Sherrington, 
r it ſhall go to the huſband- of O/;fe if ne ſurvive; and if he 
\th not, it ſhall go to the executor, &c. of Oliſſe after her death, 
d by no poſſibility can this chattel go to the heirs or blood of 
y H. Sherrington, but ſhall go to ſtrangers (6). Secondly, Grace, (5) Moor, 14g. 
e wife of the plaintiff, is to have a third part, by the firſt part 1 n. 1 
the indenture; and by this leaſe all her intereſt in effect is taken Owen, Pl, f 
ray, which is againſt the intent of the indenture; and the con- . Lev. 30. 
leration was the preferment of Grace, that was married to the 
aintiff, which was a great *advancement” to her, and for the 
eferment of the heirs males, and heirs generals, and by this leaſe 
is wholly taken away; as if one giveth land in tail, provided he 
all take the profits of parcel of the land for a thouſand years, 
is is a void proviſo, for by common preſumption it-taketh away 
ne: benefit and intereſt of the grantee in that parcel (c). And (c) Cro. Car. 
irdly, This word “ reaſonable”* is greatly to be conſidered, and — Jac. 17g. 
all be expounded ſtrictly, eſpecially in a proviſo. For if by this Hob. 159. 
ot Wo viſo Sir H. Sherrington had given to a ſervant, being his yeoman, Moot, _ 
pounds per annum for life, this had been reaſonable; yet if 8 
bad given him an hundred pounds per annum, it had been, z. Vezey, 644+ - 
eaſonable: for in the firſt cafe, although ten pounds per annum Conf. 386: - 
Vs a great ſum, yet it may be the ſervant Was ſo faithful and Skiag. . 
neſt as he might deſerve it. Alſo every grant ſhalk be expound- Shep. Töucha. 
nts as the intent was at the time of the grant; as if I grant an an- 
nth ity to J. S. until he be promoted to a competent bene ice, and 
the time of the grant he was but a mean perſon, and; afterward: 
| nade an arch-deacon, yet if I offer him a competent benefice, 
ler. ording to his eſtate at the, time of the grant, the annuity doth. 
ſe. And for theſe reaſons and others known to them the 
gment was affirmed. ee 11 nM : 


* Croker againſ Trevithin. AT 161) un TI Cain 2. 


HE caſe was, Lands were given in tail, upon condition if the On breach of 

donee or his heirs diſcontinue the land, the donor ſhall re- e 1 
cr. The donec bath iſſue two daughters, ant dieth. The che donce'rifſue, 
ws wa iſſue two ſons, and die. One of the ſons diſcon- the donor ſhall 
ues the land to another ; aud it was held by the t — 

ent ach of the condition. _ i was held by: dne Cours ia h pp. 1 


a * 1 997 355 Ce.\Lit. 243. Moor, 39. Vent. 322- 1: Leon: 292. Fearne's Con. Rem. 187. 
1 & b , 6UT6GW T3 716 If] 5. .0:! hi Dress g 141 | 
is The Aldermen of Cheſterfield's Caſmſ. Can 

2 „ Au + Ye l SIT * es | ot 
HE queen maketh 2 leaſe for years of land to the men — 
77 the the crown can- 


Chefterfield; rendering rant, The grant was to them b 

he 4 the Aldermen al Cha arp, andithey by tlie. ED Poſt. 3962. oY 
N Cheſterfield”, grant all their intereſt to Clare in Co. Lk. ps 

| land, It was agreed by, the Court, that the grant bi z, . 

n was void; for they, by the grant of tba queen, hayes 

acity/to take, but not to grant the Jand to another. : 


D 2 | Hilary 


bd 
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| Co. Lit. 47- let the land to the plaintiff by indenture, for twenty- cu 


Hilary Term, 
27. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Kut. Chief Fuftice. 
Hugh Wyndham, %. ng Me 
Thomas Meade, E HM. C Fuſiice. 
Sir William Periam, Kuni. Ns 
Sir John Popham, Knt. - Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General. 
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| Carr 14 Thomas James againff Landon. 


Trinity Term, 24. Eliz. Roll 1232. 


Eſtoppels ſhall ECOND DELIVERANCE. « The parties were at iſſue, i 
— 22 8 it were the freehold of the plaintiff or of the defendant.- 
by which they The jury found a ſpecial verdict, that J. S. was ſeiſed of th 
are created. land and infeoffed George James in fee, who died ſeiſed, and the 

ſame deſcended to the plaintiff; and that afterward the defend 


Kor, 166 96. Years, and that the twenty-one years are expired, and prayed tht 


2E 209» diſcretion of the Court, &c. al 
1. K. Ab. 877. The Juſtices ſhewed their opinion briefly. 


3- Ba. Ab. 443 PERIAM, puiſne Juſtice. This eſtoppel ſhall endure no longe 
1 than the leaſe; 2 Jef the term is expired, the indenture is bv 
Salk. 275. an eſcrow, and a piece of parchment or paper (quere de hoc, ft 
8 covenant or debt may be brought upon the indenture after tht 
2. T. Rep. 171. term expired, &c). And he ſaid the difference hath always been be 
tween an eſtoppel by record and by indenture; for if one brings 
action of waſte againſt a tent in fee · ſimple, and ſuppoſeth he hel 
of him for years, &c. and the tenant pleads nul wafle fait, ti 


eſtoppel remaineth after the years expired. 
WYNDHAM accorded, for it is not reaſonable that by this neg 


_ gence another ſhould have his land for ever. 


Meape accordant, and faid it was ruled in Bright's caſe, lu 
the jury are not bound to find an eſtoppel. 155 


| _ . -ANDER80N, C. J. Aſter the term expired the plaintiff T 
confeſs and avoid the leaſe. — And afterwards the plaintiff had ju; 
ment. Fide 4. Co. og AS 


Nora. Mich. 9. & 10. Eliz. Pledal'; coſe, in B. R. The ci 
was, A leaſe was made to father and fon for eighty years, 
afterward the father let the land to the ſon for fifty years by" 
- denture, upon condition that if the father paid twenty pounds 
ſuch a day, &c. the leaſe ſhould be void, as if it were never m 
The condition was performed, the father enters, and deviſeth ® 
land to two others of his ſons, and dicth ; they enter upon © 


- . * 
* 


Hilary Term, 27. Elis. In C. . 379 


dn who took the leaſe, and he re-ouſteth them, and they bring an * 
efione firmæ. This matter was given in evidence at 7 privs 1 againft 
the county, and the jury found againſt the plainti upon . 
hich they brought an attaint, and aſſigned the faux ſerement in 
jis, that they found againſt them, whereas they ought to find for 
em. The opinion of the Juſtices was, that the ſon who took 
e leaſe was eſtopped to claim any other eſtate than for fifty years, 
d the eſtoppel continued after the fifty years expired ; and there- 
don the grand jury found for the plaintiffs, and they recovered 
eir term and damages. Ex relatione Lewis. 


Co. Lit. 227. a. 
Poſt. 140- 


NoTa. If one taketh a leaſe of his own land of an infant or Co. Lit. 352. 
me covert by indenture, this is no eſtoppel; for in eſtoppels both 3. Bac. A 405 
rties are to be eſtopped, which the infant and feme covert axe , 138 ood Con. 
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— 
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1 * 


ci. Morris again Smith and Paget. 
Trizity Term, 25. Eliz. Roll 731. ; 
A manor cannot INCOLN. In ReyLtvin, A ſpecial verdict was given thi 


8 Sir Francit Aſcough was ſeiſed in fee of the manor of Caf, 
ting ſeiſed in which did extend into the towns of North-Kelſey, Soul 


bein : 
ſceof the manor Kelſey, Holton, and Griſby, and that in every of the ſaid towns he 


— giver had demeſne' land, and ſeveral freeholders which held of him, x 
ſeveral other of the ſaid manor; and that MokRIS the plaintiff was ſeiſed i 


| towns, and he the lands in which, &c. and they did lie only in the town d 
grants all B% North-Kelſey, and held them of the ſaid Sir Francis, as of hi 
the town of B. manor of North-Kelſey, by fealty, &c. and ſuit at court de irin 
— oa of ſeptimanis in tres ſeptimanas yearly : that Sir Francis being ſo feiſcd, 
che manor of . &c- by his deed indented and enrolled, &c. bargained and ſold 
is well divided, Ralph Bard, eſquire, in fee, “ totum illud ſuum manerium ſive domi 
| 1 « um de North Kelſey in North-Kelſey, and all his lands, tenement 
rs Ayman in B. © rents, reverſions, ſervices, wards, eſcheats, &c. et ontnia of 
Ante, 19. „ ſua regalitates, conſuetudines, et hereditamenta guæcungue fitul 
2 « & » pd in North- Kelſey,” and that Fo. Morris being the ts 
$32. nant of the land in which, &c. Tho. Smith and others, freeholden 
1 3 3 in the ſaid town of Nroth-Kelſey, attorned to the ſaid Ralph Ba 
Owen, 4. 138. and if Ralph Bard had a manor in North-Kel/ey, to hold a cou 
2. Bulſ.cq they prayed the diſcretion of the Court. No rA. The diſtreſs un 
* 46. i for not doing ſuit at court.— PERI AM, Juſtice, held that Bard 
4. Co. 26. b. no manor in North-Kelſey, for Sir Francis Aſcough had no ſuchn 
8 Co. 11. nor, but his manor was the manor of Caſlor. And if I have a manori 
— _ two counties, and have demeſnes and ſervices in both, and l grant ij 
2. Mod. 2, manor in one county, the grantee hath no manor, for I had noſud 
_ Ten. 210. manor; and in conveyances things muſt paſs by their proper name 
a F. Rep. 418. and a manor cannot be made at this day, neither by a common perl 
nor by the queen. And he ſaid a caſe was adjudged in the timet 

queen Mary to this purpoſe. The ſtatute of 11. Edu. 3. c. 40 

dained that the king's eldeſt ſon ſhall be Duke of Cornwall: afin 

wards the ling by his letters patents did annex the manor of) 

in the county of Wilts to the ſaid dutchy. King Hen. 8. (the « 

being then no prince) had the dutchy in his own hand, and * 

the ſail manor of M. to J. S. for twenty-one years, and afis 

ward Prince Eduard was born, and Duke of Cornwall by birth: | 


was adjudged the leaſe was good; for king Edward could not? 


* 


Faſter Term, 27. Eliz. In C. B. 
is letters patents make the manor parcel of the dutchy, for that 


nuſt be by preſcription. And if the quean granteth land to hold 
f the manor of Greenwich by certain ſervices, theſe ſervices are not 


artners, 26. Hen. 8. pl. 4. But if two joint-tenants make parti- 
jon at this day of a manor, and each of them hath demeſne and 
rvices, yet each of them hath not a manor, nor can keep ſeveral 
zurts, but muſt both keep one court. In the caſe at bar, there 
\ever was a court kept for the manor of North-Kelſey; and if I 
bare a manor which doth extend into 4. B. and C. and demeſnes 
nd ſervices in all the towns, and I grant all the manor in A. the 
rantee hath a manor, but I have none in the other towns, but 
ave the ſervices in groſs, 9. Edu. 4. but if the manor of D. ex- 


ervices, and I grant all my manor in B. the feoffee hath no 
nanor, but the manor remaineth with me. 


th Way, yet 2 manor may be divided; and although it was objected 
of WWW bat the grant is, © fetum ſuum manerium de North- Kelſey,” and fo 
he ſentence is falſe, for he had no ſuch manor z yet he ſaid the 


zrant was good, for the word “ ſuum” was ſuperftuous: as if an 
xecutor hath power to ſell the manor of D. and he ſells it by the 
dame of all his manor of D. yet the ſale is good; ſo if ceſiy que uſe 
fore the ſtatute had ſold “ fotum ſuum manerium de D.“ and here 
s no creation of a manor, but a dividing of it. And although a 


rid eigniory or appendancy eannot be made at this day, yet if an ad- 
ics ow ion be appendant to a manor, and the lord grants part of the 
Id t 1anor with the advowſon to J. S. it is now appendant to that 


dart, 43. Edw. 3. pl. 12. And the caſe of 9. Edw. 4. is, that by. the 
rant or recovery of a ntanor in one town, the feoffee or recoverer 


Kc. hath a manor in the other; and the grant of the manor oF 
IVorthe Kelſey and of the manor 1N North- Kelſey is all of one effect; 
nd a court baron is not tied to any particular place, but may be 
eld ſometimes in one place, and ſometimes in another. As to the 


darcel of the manor but by reputation; and a manor is a thing 
ntire, which cannot be divided but by act in law, as between 


39 


Morris 
again 
SMITH. 
and- | 
Paczr. 


end into A. B. and C. and in each of them there be demeſnes and - 


WyNDHAM, contra. Though a manor cannot be made at this Co. Lit. 38. 


1. Leon. 56. 
1. Bl. Com. 977 


f the manor in one town, hath a manor there, and the grantor, 


dbjeion, that if I may make of one manor two manors; by the 


ou, | 

u ame reaſon I may make twenty. He faid, -So I may, and it is no 
1 iſchief, and it is better for the tenants and ſuitors the nearer the 
\n ourt is to them. 3 ky] | 


ANDERSON, C. J. accords. He conceived the conveyance 
deen better and more conſonant to the law. If the grant had been 


tolum manerium ſuum de Caſter ix North-Kel/ey,” the manor had 
ore aptly paſſed : here the grant is of the manor, and of all his 


his day, and that the queen cannot make a thing parcel of a ma- 


f | or at this day; as if the grants lands to hold of her as of her ma- 
the dor of Greenwich by a certain rent, this rent is not parcel of the 
d aanor.— No rA. Mr. Bard ſaid his conveyance was made by Wra 

15 nd Manwerd,'and that their opinion, and the opinion of Carell of 


he Inner- Temple, was clear that the grant was good to convey a 


rant he might keep a court-leet in North-Kelſey, for there was 2 
et within the manor of Caſtor, and this might be well divided. 


n ſubſtance was good enough, yet the form of it might have 


84 4 24% 


ereditaments in North-Kel/ey, and by this word © hereditament” . iy 
he manor will paſs. He agreed that a manor cannot be made at 


manor in Norch- Kelicy ; and that Carell held, that by force of this: 


Trinity Term, 
27. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Kut. Chief Juſtice 
Hugh Wyndham, E/q. e 
Sir William Periam, Kut. 0 Fuſtices, 
Francis Rhodes, £/q. . + 

Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Km. Solicitor General. 


/ 


| Carr 7. Lovelace again Lovelace. 


1188 WI The caſe was, J. 8. being ſeiſed in fee of land 


and his 4 deviſed it to J. D. and to his eldeft iſſue male (he having 
ifſue-male paſſes no ſon at that time). It was adjudged no eſtate tail, but 


— — life only; and if he then had a ſon, it was all one: but a de. 


iſſue-male, paſ- viſe to one and his iſſue male, is an eſtate tail; but here the word 


1 — a eldeſt will not permit that conſtruction. | 
Moor, 371- 2. Leon. 35. 1. Ander. 1 Co. Lit. 27* b. 7. Co. 41. b. Savil. 75. Caſ. temp. Hard. 16 


Ld. Ray. 203. Stra. 731. 3. Com. Dig. 26. Powel on Dev. 359. 361. 1. Bur. 46. Douyl. 41} 


Cart 2- Edward Hyde againſt Morley. 


om 


Michaelmas Term, 26. and 27. Eliz, Roll 1602. 


— « A VDITA 1 againſt the defendant for ſuing execu- 
chant ineo, tion againſt the plaintiff, of the manor of Wakeley in the 
and before exe- County of Hertford, upon a ſtatute merchant of a thouſand pounds, 
— which one Edward Halfide did acknowledge to him; and ſhen 
his right to the that the ſaid Halfide was at the time of the ſtatute ſeiſed of the 
feoffee, he can - ſaid manor, and afterwards ſold it to the plaintiff; and the plaintif 
— being thereof ſeiſed, the defendant by his deed, &c. © remifit at a 
| the ſeoffee» *©* /axavit” ¶ to the plaintiff) © totum et guodlibet jus, titulum, interiſh 
Poſt. 55%. ** et demanda quecungue the ſaid M orley habuit, habet, vel habere di 
ALS 49: © buit, vel debet, de et in manerium prædictum, &c. necnon ommei d 
2. K. Ab. 470, . 0mnimodas attioner, ſeas, executiones, et demanda gue ipſe, vel be 
1. 3 133. „ reder, executores, c. tune habuere, vel habere poſſint, de aut veji 
3 = A pr a, ue verſus prædict. = Hyde, &'c. pro vel concernent a 
; m materiam ratione or”? . is it 1 
10. Co. 47, demurred Os 95 ns wp 93 
The caſe was argued by FenneR, „er the plaintiff, and Wal ur 
3 2 uy 2 —. it was a sd 15 releaſe bo 
the execution u ſtatute. Ys 39. B. 
1 fac. 2. contra adjudged, ew * "IR EP 0 
| Chur 


% 


Trinity Term, 27. Eliz. In C. B. ge” 
ASTE. And declared that P. was ſeiſed in fee of the land, Averdi@ which : 


and made a feoffment to the uſe of himſelf for life, the 3 3 
ainder to the uſe of A. the mother of the plaintiff in fee; that A. iſſue, is bad. 
ed, and the remainder deſcended to the plaintiff; and for waſte done | 
ter her death the action was brought. The defendant pleaded 2. R. Ab. 692. 
at he was ſeiſed in fee ab/que hoc, that he made a feoffment, &c. j — 2 
he jury found that he made a feoffment, and that it was to the Oro. Jac. 140. 


5 . . . f e in. C 826. 
lc of himſelf for life, without impeachment of waſte, the remain Doug ur "0M 
r ut ſupra. 1. Term. R 


It was moved, that this verdict was for the defendant ; and al- 447. 659. 
ough it was not found that he was ſeiſed in fee, yet it being 

pund that he held for life without impeachment of waſte, it ap- Co. Lit. 282. 
eared to the Court that the plaintiff hath no cauſe of action. And | 
\that opinion was WYNDHAM ; but the other Juſtices contra: for | 
hey ſaid, the jury have found more than they needed, and com- 


ared it to the caſe of 12. Hen. 8. pl. 1. where the defendant hath Poſt. 69. 9. 


1 | 3 2 83.43. 
3 9 and doth not plead it: and * plaintiff had 415 : ob nd 

nd, | Fox's Caſe. Carr 4. 

in a | % | N : , 

* OTA. Juſtice RHoDes ſaid, that in that caſe it was adjudged, A ſtatute par. * 


where a miniſter was deprived for an offence tempore parliamenti, — 


nd the offence was afterwards pardoned by parliament, and then the day of the ſeſ·- 
parliament ended, the deprivation was utterly void; for the pardon ſion. 
lateth to the firſt day, and the party need not ſue to reverſe the — 766. 
eprivation. i 2rd Nee 

| Latch. 22. Cro. Car. 67, 114 2. Hawk. 558. 


Anonymous, Ca 5. 


de- 
2rd 


160, 
$1] 


EBT was brought againſt J. S. as executor, and pending this An execater can- 
action F. D. brought debt againſt him as adminiſtrator for 22 — 
true debt (whereas in truth he was executor). J. S. confeſſed which he has 
he latter action, and pleads this recovery in bar of the firſt action. confeſſedin an — 
lt was reſolved to be no good plea: Fir/!, Becauſe the recovery anon hint, 
as had againſt him as adminiſtrator, and ſo is void, although frame, pen 25 
his had been only a plea to the writ; and a ſtranger ſhall not falſify the ſuit to 
hat which is only to the writ. Secondly, He that firſt ſueth ſhall "I "” 
rſt be ſerved, and the executor might have pleaded the firſt action Pot. 471. 
againſt him that brought the ſecond, Dr. &. St. 77-8. 


— 
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Mos of as” 8 * os, 


lie on a ſubſe- 


- 1+Ro. Ab. 11. ſerved me, I will give him ten pounds, it is nudum pactum. 


— 30 b. well made. But they ſaid, that an arbitrement made in the night 


* 


Michaelmas Term, 
27. and 28. Eliz. In the Common Pleas 


Sir Edmund Anderſon, Xn. Chief Juſtice. 
Hugh Wyndham, Z/g. © | 

Sir William Periam, Knt, | FJuffices. 
Francis Rhodes, E/q. os, df 

Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General. 


Carn 1. | Sidnam againſt Worthington. 


SSUMPSIT. And declares, that whereas one Hulledge ws 
1 ſued in the queen's bench by Cheete, and the plaintiff, at 
. paid the inſtance of the defendant, became ſurety for him; tha 


as ſurety in con- Cheeke recovered, and had execution againſt the plaintiff; the de. 
ſequevce of fendant afterwards promiſed the plaintiff, that if Hulledge did not 


edent re- 


— although pay the money which the plaintiff had paid to Cheete, that the de- 
e conſiderati- fendant would pay it (a); and avers that Hulledge did not pay it, nor 


= 514 | the defendant upon requeſt, &c. | 
194. 138.282, Upon the firſt motion, WITDHAu and ANDERSON held thi 


3 action did not lie, becauſe the promiſe was not made at the time d 
2 the requeſt. ANDERSON ſaid, that if I promiſe one that hath 


a” Aa Ro a A, oo a mu am 


Aſſumpſit will. 


% 


PeERIAM and RHoODEs contra. RHoDEs ſaid, in the caſe put 
by ANDERSON, if I require one to ſerve me, and he doth fo for 
one year, and after the year I promiſe him, in conſideration he 
hath ſerved me, to give him ten pounds, an action lieth. But i 
one agreeth to ſerve me for a year for twenty ſhillings for his wages, 
and after the year I pay him the twenty ſhillings, and in conſiders 

tion of his ſervice do promiſe to give him twenty ſhillings more, 
this is no conſideration, | RET 1 
The principal caſe being moved again, at another day, all the 

Court held it a good conſideration, by reaſon of the requelt prece- 
dent; and the plaintiff had judgment. | Es 1 55 

(a) By 29. Car. 2. e. 3. where a man but ſome note or memorandum of it ſul 
- undertakes to anſwer forthe debt, default be made in writing, and ſigned by the part] 


or miſcarriage of another, noverbal promiſe to be charged with it. 
ſhall be ſufficient to ground an action on, 


Cary 2. | Green again Ardene. 


9 ECEIT for non ſummons in a formedon in remainder. Th: 
be tried by the ſummoners and veyors were examined by the Court, as it ws 
court by wit held they ought to be, and not by the clerks, whether they (pak! 
neſſcs. the words or the bailiff, and at what time; and it appeared the 

did it after ſun-ſet; and by all the Court the ſummons wa nd 


owd. 2. was goo d. 


No 7 


18. 


5 | | 
Michaelmas Term, 27. and 28. Eliz. In C. 83. 413 

No rA. It was ſo adjudged” between Franklin and Davier, In- cus 
ratur Mich. 12. & 13. Eliz, Rot. 1330. in this court, where in : 
jebt upon an obligation conditioned to ſtand to- thi award of 
rrjeant Iovelace and  Mamword, fo as the ſaid award be made be- Livery of geiler 
ore the ninth day of October, &c. and it wag made the eighth day and an award 
'f October, at ten of the clock in the night, and ruled good; for made in the 
lier natuiralis comprehends the day and night. And Paſch; 26. Elia. e 
n this court, between Samms and others, where the condition of pog. 676 
he obligation was to ſtand to the award of Mr. Letuknor, fo as 

he ſaid award be made before the 21ſt day of July, &c. ready to grad. 64. p. 264. 
be delivered to the parties requiring the ſame; and he made the Britton, 209. 
ward upon the 20th of July, at ten of the clock in the night: and 6. 
the making of the award in the night was ruled good; but the 
doubt was, becauſe the. condition was „ ready to be delivered to the _. 
« parties requiring the ſame ;” and it was not a ſeaſonable time to 
require it in the night. And FLEETwooD faid in the principal 
caſe, that it hath been adjudged, that a letter of attorney being to f 
deliver ſeiſin, and he doth it in the night, that it was go. 


AnDENE. 


Brightman againſt Keighley. a a. egi 


DET! againſt the defendant as executor to J. S. He pleaded lf an executor 
« fully adminiſtred,” &c.. - „ „ beer on 8 441 — f 
Upon a ſpecia verdict, it was found that F. S. made the defen- 25 appears due 
dant his executor, being then within age; and thereupon the thereon ſhall be 
ordinary committed adminiſtration to A. and B. who adminiſtred 2 * 
and that they had in their hands, when the defendant came to his Hob. 66. 

full age, of the goods of the teſtator, ſix hundred pounds; and the Godb. 29. 
defendant at his age proved the will, and then releaſed to 4. and B.. CNT 
all actions. And it was adjudged it was aſſetiss. 5. Co. 27. b. 


* 


ANDERSON, C. J. The doubt was, becauſe it was uncertain !- Com. Dig. 
what he releaſed, and for that only an account lieth: but here the'7'Brac Ab. 4. 8. 
certainty appeareth by the verdict. e. 23!“ Vern. 299. 

Perla ſaid, If an executor doth releaſe an account, and it is . Wood's Con. 
not certain what he ſhall recover, it is not aſſets; but if it can ap- 
pear, or be proved that ſo much was due, it is afſets. For the law 
preſumeth he hath received ſo much as he doth releaſe; and the | 
plaintiff had judgment. 23 - 

Nora. Rropes, Fuſtice, ſaid, that in 17. Eli. it was ruled, yp. words 
that where one made his laſt will, and by it did will, that none ſhall will conftitute 
have any dealing with his goods until his ſon came to the age of an executor, 
ds 2 0 a *. — ' a 164. 1 
eighteen years except 85 8. that by this 7. S. was executor during Went. 12. 13. 
the minority of the ſon: and that it hath been adjudged, that »9. zo. . 
whereas one upon his death-bed ſaid to his wife, that ſhe ſhall pay Be: Ex 96. 


all and take all, by this ſhe was executrix. WE ns 31 
TJ cnt 4 ah Ie FORT Wipe 1 Lp: 09- 
Lady Rich againf Lord Ri. Gang. 


(COVENANT. The caſe was, Lord Rich covenanted, that cer- What ſhall be 

* tain lands conveyed to the plaintiff for her jointure, are of — 
the value of one thouſand pounds per annum, and ſo ſhall continue, nant. 
notwithſtanding any act done, or to be done by him. The - 


Nun 
- 4 
| 


4 © Michaelmas Term, 27. and 28. Fiz. In C. B. 


men The action was brought, for that the lands were not of the 
againſt yearly value of one thouſand pounds: and it was adjudged againſt 
n. the plaintiff; for the words, « notwithſtanding any act,“ extend a 
well to the time of the covenant made, as to the time future ; and 
Poſt. 615. 962. though they were not then of that value, the covenant was not bro. 
Cro, Car. 107. ken, except ſome act done by him were the cauſe of it. 


Ge. Jac. 644. Lit. Rep. 80. 1. Wood's Con. 404. 405 1. Ld. Ray, 365. 2. Ch. Rep. 146, 


Shep. Touch. 166. Cowp. 12g. 1. Term Rep, 671. | 


C481 5. Dale's Caſe. 


In deceit for ſell- FNECEIT. For that the defendant ſold to the plaintiff certain 
8 goods as his own goods, ubi revera they were the goods of a 
averred that the ſtranger. It was alledged that the action did not lie, becauſe it was 
defendant knew not alledged that the defendant 2 that they were the goods of 2 
—_— = ſtranger. And for that reaſon PERIaM and WYNDHAM held the 

Cro. Jac. 474. action did not lie; but if it had been ſo alledged, the action did lie; 
ax wrt for it may be, the defendant did know no otherwiſe but that they 
1. "We wy we bow goods; but if he had affirmed they were his own goods, 
r. Salk. 210. then the action would lie. | | 

* 4 _ ANDERSON contra, for it ſhall be intended, that he that ſold had 
4 1 knowledge whether they were his goods or not, 42. Af; 8. And 


oi it was afterwards adjudged againſt the plaintiff, 
Casrx 6. / | Reynolds' Caſe. | 


In what caſe an A UDITA QUERELA. For that he being in execution, was 
—_— ſuffered to go at large, and was afterwards taken again; and 
Poſt. 439. the Court would not allow it ; but then Puckering alledged, that the 
3. Co. 52. b. plaintiff had witneſſes to prove that he paid the money when he was 
at large. And the witneſſes being ſworn, and the truth appearing 


to be ſo, the audita guerela was allowed. 


7 


SEW Beverley againf Cornewall. 


- After avoidance ()UVARE IMPEDIT. Upon demurrer, the caſe was, Simon 
by plurality if a Kelham being parſon of the rectory of Somerley, of the value 
| — 2 of ten pounds, took the church of Rappeſly without any diſpenſa- 
prerogative dies tion, and was inſtituted and inducted, and ſo continued for 
— — in- twelve years. Afterwards, by reaſon of this plurality, Beverley 
Owen, g. preſented Berry, who was inſtituted and inducted, and ſo con- 
1. And. 148, tinued for divers years, and died. The queen afterwards preſents 
. * the defendant ration: . in the time of Ke/ham, who was inſti- 
| Gouldh.  futed and inducted. The plaintiff brought the quare impedit 
2. Co. 48. 4. againſt the archbiſhop of Canterbury, and Cornewall, It was ad- 
© Bad Abr. 40: judged, that the quare impedit did lie; for in this caſe, tempus occur. 
2 Stra. 842. Pit regine(a); and judgment was given, that the defendant ſhould 
Srv 69. be removed. 


(a) See 9. Geo, J- c. 16. , 
No r.. 


Michaelmas Term, 27. and 28. Eliz. In C. 3. us. 
NoTas. Afterwards Mich. 30. * 1. lia. which was entered, Bavizlr 
rinity 30. Roll. 1306. another queſtion. aroſe between the ſame PO, 5 
parties: Beverley, pending the guore impedit, was outlawed at the : 
ſuit of Bawwdes : he being ſo outlawed, and judgment given r be 
him in the guare impedit, the defendant Corne wall ned, and 2 - Nevin 

t, the king 
awry in Beverley, and he was inſtituted and inducted. Afterward __ 4 _ 
Beverley reverſed the 1 and brings ſcire fariat to have exe- tronrecovers; 

newall pleads this preſentation, by but 2 reverſ- 
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228. Eliz. In the Common Pleas. 

b AN Gn ee ns eee oo ONS Hel © et 

— ; | 85 . ag enn 2744 cy „ 715. : 

Sir Edmund Anderſon, Nut. Chief. Juſtice. 

— b. Hugh Wyndham, EM. ein 
Sir William Periam, Kr. Juicer. 


"Francis Rhodes, EI 
Sir Jobn Popham, Kut. Attorney General. 
Sir Thomas Egerton, Knt. ' Solicitor General. 


— . 3 8 a 


r | | Dame Killigrew's Caſe. 


33 OWER. The tenant vouched the heir, ang prayed he 
in Ig might be ſummoned in the ſame county, and he wa 
ment in dower ſummoned and entered into the warranty, and confeſſed 
all be given, the dower. e 
nant vouches It was moved, againſt whom the judgment ſhould be. And 
the heir, who the Court was in great doubt; for it did not appear that the heir 
can, ng had ſufficient to render dower : for it would be in vain, and a great 
Poſt. 310. miſchief to the demandant, if they give judgment for her, when 
Co. Lit. 32. peradventure the heir had nothing, or not ſufficient to render 
dowerz and they commanded precedents in this caſe to be 
ſearched. | 7 


Cars 3; Anonymous. 


ths of Dior upon an obligation to pay forty pounds at Michaelmat 


fatisfaQion after eve. The defendant pleaded a concord between the plaintif 
abond lo for and him ; that if he gave him a hawk, and w_ pounds at 
diſcharge - ang Michaelmas day, the obligation ſhould be void; and ſaid, that be 
obligation. gave the hawk and twenty pounds at the day; and the plaintiff ac- 
_ 304 cepted it. ; | 
5 Co. l 4 And this was held no plea; for it appeareth, that for not pay: 
Bro. Dett. 174. ment at the day the bond was forfeited, and ſo became ſingle; which 
— Jace 254. cannot be diſcharged by ſuch a naked averment in fait of ſuch an 
11 acceptance, although the agreement was before the day; but 2 
ceptance before the day was a good diſcharge. 


en SY Anonymous. 


The ftatute of MOT A. That cefuy que uſe, at this day, is immediately and 
uſes — actually ſeiſed and in poſſeſſion of the land; ſo as he m 
fe to the have an aſſiſe or treſpaſs before entry againſt any ſtranger who 
a/c. . Bl. Com. 33% 336. Dougl. 774 | enter 


Eaſter Term, 28. Eliz. In C. 35. _ 
nters without title; and'this.by the words of the 27. Hen, 8. c. 10. Avonruors. 


is. „ that cefſuy que uſe ſhall ſtand and be ſeiſed, Sc. And this 
as the opinion of divers Juſtices. k . SIN” F 


. 
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A LESSEE for years was obliged to pay his rent. In debt upon Rent due from 
it, he pleaded, that the leſſor was bound in a ſtatute ; and a leflec in not 
pon that an extends facias was awarded to ſeize the lands and te- the kind being 
ements of the leſſor into the queen's bands, which was execut- extended by the 

d accordingly 3 and upon that a liberate was awarded, and mean queen, tho it 
ween the extend: facias returned; and the liberate awarded , the . and 
ent was incurred; for which he is chargeable to the queen, and the erat. 
lemands judgment. | 2. Roll. Abr. 
The opinion of the whole Court was clear to the contrary; Ha. . 
or before the /iberate awarded, nihil operatur, for he remains al- Co. Lit. 148. 
rays tenant to the leſſor, and chargeable to him for the rent: and 10. Ca. 128. 
he writ before is but of form, when it ſpeaks of the ſeizing into Cro. Car. 149. 
he queen's hands; for it was never ſeen that lands were ſeized up- pamaly oy 


dn that writ. urr. 2443 
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Trinity Term, 
28. Eliz. In the Queen's Bench. 
Sir Chriſtopher Wray, X. at. Chief Juice. 
Sir Thomas Gawdy, Kut. 3 
John Clinch, Z/g. Juſticet. 
Robert Schute, #/q. | 


Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General, 


Cropp againſt Hambleton, | 


C4 SE 1. 
Rent tendered FAJF\RESPASS. Upon ſpecial verdict, the caſe was, Cropp lt 
off the premiſes to the defendant land for years, rendering rent at Michal 


by a third per- mas, with a re-entry for default of payment at Michal 
—— be con- mas, or twenty days after. The leſſee for two years uſed to py 
dition is Lroken, the rent to Mary Briggs, ſervant of the leflor, and he acceptedi 
faves the weren at her hands; and in the third year he paid the rent to the lefſo, 
= 16. and in the fourth year paid it within the twenty days to the (all 
Godb. 38. Mary Briggs, and prayed her to pay it to the leſſor ; who withi 
— = the twenty days tendered it to Cropp, who refuſed to receive i, 
and blamed her for taking it; and at the laſt day of the tweny 
days Crepp demanded the rent, and it was not paid: and thereupa 
he entered. | | 
The queſtion was, If his entry were lawful? And after args 
Piowd. 70. a. b. ment, it was adjudged for the defendant, for the condition was 10 
bo, 0. 129 broken, 
8 Tre CouRT held, that the tender of the rent to the leſſa 
Co, Lit. 202. 2. himſelf at any day within the twenty days, although it be out d 
1 the land, is good, and he ought to receive it; and when he pail 
2- Term. Rep. it to Mary Briggs, and ſhe tendered it to the leſſor, this ſhe did s 
425. fervant to the leſſee for that time, and is as good as if the leſſee tal 


tendered it. Ex relatione Cow EN TRT. 


3 Burder's Caſe. 


If the ſteward of 1 caſe was, The dean and chapter of Eh were ſeiſed oſ 
a manor make manor, in which the cuſtom was, that the copyholders m 
2 deputy to take ſurrender out of court to the uſe of a ſtranger in fee: they ml 
fee, and he takes J. S. their ſteward ad exequendum per ſe vel ſufficientem deputats 
ee _ ſuum. F. S. maketh A. his deputy hc vice, to take a ſurrender 
good. Jet baron and feme to the uſe of the baron and feme for their li 
Moor, 112. remainder over in fee; and the words were further in the depui 


1. Leon. 268, e CC — , , 0 
Cod., Rep. 64. tion, © et ulterius 1 faciendum et exequendum quantum in me | 


Trinity Term, 28. Eliz. In B. M. ay 


\« faid 4. by loree of that depuration, takes 2 ſurrender from the Boss rs 
aon and feme, upon condition, that the lord ſhall grant it to them Can. 


d accordingly ; the baron and | feme die; he in the remainder enters; 1. Bac. Ab. 


Firft, It was agreed, that this deputation h4r vice was good. Cowp. 26. 
Secondly, That although the authority to take the ſurrender was 


oſolute, and 4. took the ſurrender upon condition, yet it was 
20d, by reaſon of thoſe words, er ultetius all faciendum, Etc. 


Anonymous. | 1 * Carex 3. | 


RROR. The error afligned was, that the defendant, in the Variance. 
original action of debt, was named (t nuper de London, and Poſt. go. 

the exigent, © de London.” And all TH CourT held it to 
an error, for the original was the foundation of the ſuit, and the 

gent is to purſue it without variance, and the word ( nuper be- 

g omitted out of th exigent, it is erroneous (a). | 

(%) By 5. Geo. f. e. 13. all writs of ſuch record, by the reſpective courts where 


% 


b i or wherein there ſhall be any variance ſuch writs are .returnable.—But this ſhall 

hath pm the original record, or other defect, not extend to writs of error, or criminal 

haek ill be amended, and made agreeable to proceedings See Dougl. 1. 

P 1 . - . . . 17 — a 

cat Sir Thomas Cockaine and his Wife again Witnam. C 4. 

flor | 1 

e CTION FOR WORDS. At the / prius the defendant con con to an 

ithi pleaded, concord puis le darraine continuance, judgment ſi al en- — 70 gs ds 
7% tc. And by all the Juſtices it was no plea, but he ought to Pans, fiaseser 


nclude, judgnient fi actio, Wc, and ſo in all pleas pleaded ſince the muſt conclude 


. to the a&#ion and 
continuance, prey ee 


try ; and, if not true, confeſſes the matter in iffue, Polt. 747- 


Tux it was moved, if judgment ſhall be given upon this, or a 

w niſe prius be granted; and upon good advice judgment was 

en for the plaintiff, for it was a confeſſion of the matter in iſſue. 

Taz words were, „My Lady Coctaine did offer two ſhillings to words aQion- 
a woman with child, to get her a drink to kill her child, be- able. 

cauſe it was gotten by J. S. Sir Thomas Cockain#'s butler.” And Yu 361 

was moved the action did not lie for theſe words; but it was 3. Lev. 120. 
udged for the plaintiff, for by them the lady's credit is impair- Freeman, 252. 
and if true, there was cauſe to bind her to her good beha- 4. Mod oy. 
dur, although it was not ſaid ſhe did give money, or any hurt Allen, 666. 
s done, but that ſhe offered, &c This caſe was adjudged Bull. N. P. 30g. 
U. 19. Eliz. Intratur, Mich. 17. et 18. Elia. Ret. 183. Ex rela- po kg — 


of eCHAMBERLAINE, Vide 4. Co. 16. ö. 4. Wüt 137. 

4 | 5 3. Bl. Com. 317. 
ak EP | 

ats | | 

»w (C98 E Michselmas 


} 


or their lives, remainder over in fer. The furrender was exetut- 12. Mod. 468. - 
xe heir of the feme ouſts him; and he brings. treſpaſs. _ | 479- re | 


* 


GN 
3. 
\| 


Micbaelmas 


Term, Chana 
28. and 29. Eliz. In the Queen's Bench 
Sir Chriſtopher Wray, Kut. Chief Fuftice. 
Sir Thomas Gawdy, Knt. EN 
John Clench, 2% %. | F} Fuſtices. 
Robert Schute, EMM. 
Sir John Popham, Kut. Atiorney General. 
Sir Thomas Egerton, Knt. Solicitor General. 


— 


Ear t. | Criſpe againfl Golding. 


With what cer- 1 SSUMPSIT. Upon iſue joined that non Aſunhft, it v 


tainty the geo- found for the plaintiff. 
ſideration in 


aſſumpſit muſt | 2 | | : 

C — WALMSLEY, ſerjeant, moved in arreſt of judgment, that t 
conſideration upon which the action was brought, was not we 
alledged ; for the plaintiff declared that 7. S. was ſeiſed i 
fee, and made a leaſe to him for years, 24. Eliz. by virtue whered 
he entered and was poſſeſſed; and being ſo poſſeſſed, the dete 
dant, upon communication between him and the plaintiff, aſſu 
ed, that if the plaintiff would ſeal and deliver to him a deedd 
aſſignment of his leaſe and intereſt in the land, that he wouid py 
to him a hundred pounds, and alledged that he did ſeal and di 
ver a deed of grant, &c. but doth not ſay he was tben poflellet 
and if he were not, the grant was void; and fo no conſideration. 


Ray. 9+ 400- Secondly, he doth not alledge, that he did grant his leaſe andi 
Yelv.17. tereſt, but that he ſealed and delivered a deed of grant, which is nt 
5. Com. Pig. 1 grant. . | 
Dougl. 725. CuRta, contra; for when it was alledged that the plaintiff 
once in poſſeſſion, it ſhall be intended he did ſo continue till tt 
grant, and it ſhall be intended a good grant, and the leaſe and | 
tereſt paſſed by it; and it was ſo adjudged. 


Carr 2. Lancelot again Johns. 


ries — 8 FRROR, upon a recovery in debt, and outlawry upon it 


ſeveralerrors, Firſt Error. The defendant brought debt againſt Laut 
Co. Lit. 288, b. and FJ. 8. and the ſheriff returned, qu2d non habent bona aut cl 
Ante 49. quod ſummoniri poſſint z whereas it ought to be, per quod /# 


24 116. niri, c. 
40, 692. 6 | je” 
Second Error. It ought to be, neque eorum aliquis habet. 


Third Error. Tt is returned, guinto exacti fuero per quod ulli 
e viſtunt; whereas it ought to be, per judicium coronatorum utlagh 


for they are judges, and the certificate is to be by them. , 
| : | on 


— 


— 


Michaelmas Term, 28. and 29. Tliz. In B. R. 51 


Fourth Error. In the original he wo named Launcebt, and i in Lavczor | 
he exigent Lancelot. againſt 


h, Fifth Error. He was outlawed in Hyſtingin ad doth not ſay . 
| Huſtingis de communibus plazitis. © 1 Com. Dig. 
And for theſe errors the judgment was reverſed. Vi ide 2. Rich. 4 20 ons. Din. 
. pl. 13. 14 Ede. 4+ pl. 6. 6 . _ 
Allen againft Yorke. Lops Cain 3 


THE caſe was, Alen was condemned at the ſoit of Yorke in the gere, fan 
queen's bench in an action upon the caſe, and damages were executrix ſhall 
Tefled to 400el. Yorke dieth, being ſatisfied of 1o00l. parcel of 23 E 
he 40001. and his wife being executrix, brings a ſeire facias for the due of a judg- 
bool. reſidue.— THE Cour doubted. Vide. 4. & 5. Mar. ment debt due 


Dyer, 165. 19. Rich. 2. © Execution,” os — 


d 5 f 241. 
t vs 1. Will. 30% Carth. 6g. Strange, 1198. See 17. Car. 2. c. 8. 


Ae. TITS Carr 4: 


t * RROR, upon a judgment given in a | formedon. The error Qære, If judg- 


ed | affigned. was, that the action was brought againſt three, where- 4 hal 2 | 
yo! one was within age, and judgment was given by default; where; given againſt an 

defer judgment i is not to be given againſt an infant by n z and up- int . de- 

alu this it was demurred in law. | ig —_ 1 

ced Tae infant was brought into court to he Ds, * he was of the ©**: Jac 4605. 

id Ae of ſeven years. 
+ Tux Cour doubted aſter! argument by Anpaews, and would "0 
wat * " ide Dyer, 104. 


* . Hilary Term, 
1h59. Eliz. In the Queen's Bench, 
Sir Chriſtopher Wray, Kut. Chief Ju ſtece mu 
Sir Thomas Gawdy, Vn. 8 


2 Clench, E.. e Fufllces, 
obert Schute, Tf. 


x 


Sir Tohn Popham, Kit. Attorney General. 
Sir Thomas Egerton, Knt: Solicitor General, 


Cacr 1. Morgan again ft Kiffe. 
ne maine - A CTION FOR WORDS, that the plaintiff t maintaind 
Zed pirates.” A « yictualled, and helped to let go certain pirates, contra 
. 5 ic to the law of the realm, and the proelamations made 


verred that be Upon not guilty pleaded it was found for the plaintiff, with dan 

P to. ges ſixty pounds. en 1 

Fell ag f. 4 It was moved in arreſt of judgment, hat the words were not a 

= onable ; for it is not alledged that he knew them to be pirates, 
Fo. Jace $9- maintained them in their piracy. 


Coke, contre; for when it was alledged; * he maintane 
_ « pirates,” &. it ſhall be intended in niotam: partem, and that! 
ſpoke them maliciouſly, and that he maintained them, knon 
them to be pirates. And it was adjudged in Sir Henry Led's 
againſt Penniflon, where Penniſſon ſaid to Sir Henry, « he mi 
« tained thieves,” that an action did lie; and afterwards the piu 
tiff had judgment: for when it is ſaid he maintained them ag 
(e the law and proclamations,” it ſhall be intended in the wo 
ſenſe. And although piracy is triable by the civil law, yet by d 
28. Hen. 8. c. 15. our law taketh notice of it. 


Carr 2. Pettywood again / Cook. 
| Eaſter Term, 28. Eliz. Roll 374. 8 


A. devi N | | | 
houſes -r ogg E. ECTIONE FIRM E. The caſe was, Hawkins was (cl 


r for life; the remainder of one of the meſſuages to Robert bis 


his three chil- and his heirs ; the remainder of one other of the mefluage 
3 fee; — Chriſtian his daughter, and her heirs; and of the third mel 
n to Joan his daughter, and her heirs; having only theſe t 
* ifuc, the ſur. children. And did further will, that if any of them died with 
10 ee flue, that then the ſurvivors ſhall enjoy tolam illam partem eq 
10 rand —_ Iy divided between them. Chriſtian taketh huſband, and h 
* equally be- iſſue the leſſor of the plaintiff, and dieth; after, Robert dieth m 


4 * 
teen them.“ Theſe words couvey to the ſurvivors an eſtate for life only. Poſt. 695. 743: 


Wilaty Term, 29. Wiz. In B. K. 


þrifian ſhall have a moiety with her as co-partner ? 


ined, 


tran R 


e pounds and ten ſhillmgs, and 


ue N . 2 n 57 
age; for no eſtate being limited, it ſball be intended but an eſtate Tour, 147. Ace u ee 


' 
53 


+ ide; then the me of the eeſtatbr diet. Join, being the ſuf- procy woes 3 
into all the part of Robert, gnd taketh huſband, and gen of + 
or, enters al 6 , — a Fa 


ert, as a deviſe 40 his mother and her heirsz or if the iſſue of 93. . A., abe . 


8 S 2 4.07 e, 


Eq · Ca. Abr. 185. 2 e, | 


Ld. Raym. 1861. 795. 0/4324; . 
2. Vern, 388, % 4, 
2. Bac. Ab. 8B. neee A; 


Doug]. 417. i 


The ſheriff 


ed, that whereas J. S. recovered againſt te defendant in debt bring 2 on 


1 d he eſcaped from chem, and afrerwards was not found in the ſaĩd 
my, per qudd they were bound by reafon of the efcape to 
ſwer the debt, nernon to expend money for the ſearch of him, tele enter 
no their damages twenty pounds. Upon not zuifty, the Jury found 
ut was arreſted circa the 26. of Feb. and then and there ſeigſum 
on cuſſit. And it was aftedged in arreſt of judgment, that the de- 
's ration was not good, for two caufes. 1. That they alledge that 
mi made a certain warrant, and ſay not ſub figills fipillat”, and a 
rrant without feal is not ſufficient. 2. They alledge that 


ey were chargeable with the debt, but fay not they were 
arged, nor ſhew not that they were otherwiſe damniſied: and if 
y be not damnified they have no cauſe of action, for it may be 
party will never ſue them, or they may die before ſuit, and 


n the ſuit is gone: and an exception was taken to the 
dict; for the arreſt and reſcue is ſuppoſed to be 26. Feb. and 


re before or after that day; and if it were after the day, it will 
t maintain the declaration, for then it cannot be a reſcue the 


(th day; but if it were before the day, then it continueth a reſcue 
that day, 


de a warrant, &c. but do not ſay ſub figille, Sc. Secondly, An 
lon lieth by the ſheriffs upon this eſcape before the party ſue 
em, for the party arreſtcd did wrong to them by the eſcape and 
cous, and they are always chargeable to the other party; and if 


in the interim, or will fly the country, that they cannot hear 
him; and in Holt v. Hills in this court, it hath been adjudged 
t an action lieth for this eſcape, and the party ſhall not take 

| | 8 | | advantage 


1. Strange, 434. 
1. Lev. 237. 


Lut 64. 
Godb. 125. 
Shower, 174. 
3. Co. 62. 

1. Sid. 3 30. 


Moor 7 660. 404 
3 . . . . . . 597. 
e jury find it was circa 26. Feb. which is uncertain whether it 1- Leon. 23). 


1. Mod. 660. 
3» Wilſ. 269. 


Cora, contra in omnibus, As to the firſt, it is uſual form, when Poſt. 124. 237. 
e ſheriff's warrant is pleaded to arreſt one, to ſay that they **#793: 349. 


5. Co. 24. a. 


ey ſtay till they are ſued, perhaps the party that eſcaped may 


54 8 Hilary Term, 29. Eliz. 2 In B. R. 


Sxrz1rrs or advantage of his own fort. And as to the exception to the yerdig, 
No arty n it is good enough, be the reſcous before the day or after the day fup- 
" aha _—_— poſed in the declaration, ſo as it be before the ſuit commenced... 
ee And ſo CLencn faid it hath been adjudged upon great advice 
3. Co. 52. b. where atreſpaſs was found to be done after the day alledged, for thy 


F. N. Br. 130. b. day is not material. And the plaintiff had judgment. 
ts Alford againff Lee. 
| Hilary Term, 29. Eliz. Roll 556. a 514 


A releaſe de- LD lands upon an obligation. The caſe upon demurrer was, Thi 
— a plaintiff and defendant ſubmitted themſelves to the award d 
god perfor- certain perſons, of all matters, &c. and were obliged each to the 
mance of an other to ſtand to the award, They made an award, that they ſhoull 
2 elace releaſe each to the other all actions before the feaſt of St. Peter tha 
be mentioned next enſuing. The defendant in the eve of the ſaid feaſt makes: 
for the delivery. releaſe to the plaintiff, and delivers it to one Primme to the uſe of the 
| ” N plaintiff, without his aſſent or knowledge, and when the plaintif 
oor, 3- heard of it, he diſagreed to it; and if this were a performance d 

8 ito. the award was the queſtion. | 4 7 46 
* Coop ER argued it was not, for it taketh no effect as a releit 
till the agreement of the party: and it is delivered to a ſtranger, wh 
will peradventure. not deliver it without ſuit, and perhaps will new 

deliver it; and relied upon 20. Edw. 3. Account, Jo. 
ATKINSON, contra; for it is immediately a releaſe, and he cu 
not plead againſt it, non eff faftum ; nor ean countermand it, l 
the plaintiff may agree to it when he pleaſeth; and cited Tavi 

caſe, 2. Eliz. Dyer. * ee 8 

Atterwards, in Trinity Term, 29. Eliz. it was adjudged a godl 
performance of the condition, becauſe no place was appointed by ti 
arbitrators where the releaſe ſhould be delivered; and it may be tht 
plaintiff will abſent himſelf out of the county, that the defends 


cannot find him; and they relied upon Taw's caſe. 


T : 7 N 4 0 78 197 : 71 . 55 
a Eaſter. Term, 
up. 4 ©) * N e 
ea 22 a = 4 +4 | . . - K 
2 29. Eliz. In the Queen s Bench 
8 Sir Chriſtopher Wray, Knt. Chief” Fuftice. 
Sir Thomas Gawdy, Ant. + 5 8 
John Clench, Ey. > Fuſlices. 
- Robert. Schute, , e AD 342193777 
Sir John Popham, Kut. Attorney General. 
* Sir Thomas Egerton, Mur. Solicitor General. 
\ . .. an 13 n I 
| the et nb ue Bis - 1 10 l a | 
ould SEL 2664.15 © AG rene Arn TI 
then jo LOI, en 19.115! 1 N 7 
ces: Gray 4a in efferies. 3 : a C482 fe | 
ft ae pe; 
intif 


RESPASS u a the caſe. And ſuppoſeth chat he in 24 The father oſ an 
Eliz. put Th. Gray is ſon- and heir apparent to the defen- r gag 
dant, to be his apprentice in the art of a. taylor for ſeven treſpaſs for loſs 


ars ; and that the plaintiff was ſeiſed of lands in the county of B. 1 
fee of the value of twenty pounds, which lands after his deceaſe ſon of miim 
to deſcend to the ſaid Th. Gray: the defendant the firit of May received from 
Elia. vi & armis did aſſault the ſaid Th. and ſtruck. him with a © Amy — 
de upon his back, by which he became lame and decrepit, by apprentice 
ſon whereof he loſt his marriage, and could not marry him as Poll. 35. 
ore, to his damages two hundred pounds (a). | e oY 
Upon this declaration the defendant did demur in law; and it Moor, 736. 


— 


Le: argued by Tanfield of the one part, and Halton of the other; Raym. 259. 
* the ſame day without any further argument it was adjudged 2 —— 
dm the defendant; for the Juſtices ſaid, it doth not appear by any 2. Term Rep. 


pk that the father ſhould have an action for the loſs of the mar- 4- 166. 
ge of his ſon and heir; except when a ſtranger takes him b 
ce and marrieth him : but if the ſon marry himſelf, or a ſtranger 
dcureth him to marry one, the father hath no remedy : and treſ. 
s for beating or battery of the ſan lieth not for the father, but 
ſon only ſhall have the action. Alſo in this caſe he is bound 
ntice for ſeven years; and ſo till the ſeven years are paſt, the fa- 
hath nothing to do wich him, and cannot marry. him during 
t tine; and ſo cannot have an action for loſs of his marriage, 
ich perhaps will never come to him. 8 99 


(a) See 12+ Car. 2+ 24 by which the vale maritogii is aboliſhed. 
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OTA. Tt was held by Wray and CLENcn, that if one cut No tythe due 

trees which are or may be timber-trees, as oaks, elms, &. al- 1 | 
ugh they be under the age of twenty years, no tithes are due; 
| lo if trees of that age be cut, and new germias grow, no tithe 1t- Co. 48. b 


Love 


yue, though they be cut under that age. 


— 


56 Fester Term, 29. liz. In B. R. 
Car 3. | | Res. Love apainft Pigott. 


A reverſioner T was ſaid there are divers precdents, that if 2 cſee ſot Jean 
— 1 4382 be ſued in Court-Chriftian for tythes, he in the reverſion my 


Moor, 915. have a prohibition. — cp 17 
3. Lev. 209. ; Wor ; ELKE 
Carr 4. Trevilian again Lane. 


A leaſe for EITCTION FIRMÆE. The caſe Was, Avice Treoilan, te- 

three lives made 4-4 nant for life, remainder in tail to Thomas her ſon, reminder 

by tenant for in foe to the heirs of uice. Avice and Thomas make a leaſe for thre 

der man in tail, lives by indenture; Avice dieth; Thomas grants the reverſion to } 

is no diſconti- jn fee to the uſe of his laſt will; and afterwards deviſeth the reve. 

Pot. az. ſion for years and dieth. The three lefſees for life die. The 0 
viſee for years enters; the heir of the body of Thomas ouſts hin; 
and he brings cjectione firme. | 


1. Co. 77.4. The queſtion was, if the leaſe for three lives be a diſcontinuance 
128 to toll the entry of the iſſue? 


Cowp. 702. Drew argued that the entry of the iſſue was lawfol + for the leit 
| for three lives being made by deed, was the leaſe of the tenant for 
life, and the confirmation of Thomas, and ſo no diſcontinuancy, 
13. Hen. J. 14. Comment. 140. 13. Edw. 4. 4. But if it ul 
been without deed, then it had been the ſurrender of the tenant fer 
life, and the leafe of him in the remainder, for otherwiſe nothin 
would paſs from him. | coy | IS HE 
Colt contra, that it was a diſcontinuance; for a leaſe for thre 
lives was more than they both could make; and fo it is a tort, ard 
the reverſion was gained by tort, but in whom the reverfion was, it 
may be doubted. | | 
But it was adjudged that it was no diſcontinuance. Ex relatim 
Jowannts WALTER | Wei of pen SE GL 


Cn g. Eaſt Skidmore and Foame againft Vaudftevan. 
A miſnomerof { VOVENANT. For not performing certain covenants in an it 
the chriſtian 


denture between the plaintiffs, maſter of the good ſhip of / 
- _ of of which Nobert Pitman was owner of the one — Wd the def 
in the defen- dant of the other part; and the concluſion of the indenture va 
_ 5 — « In cujus rei teſtimanium, the parties aforeſaid to theſe pt 
action of cove- ©* ſents have ſet their hands and ſeals.” And all the plaintiffs at 
1 fatal. the ſaid Robert Pitman ſet their ſeals to one part, and the defendat 
Im. a8. to the other part; and in the indenture there were divers cov 
_ nants to be performed by the plaintiffs and by the ſaid Robert Pins 
to the defendant; and e converſo: and there was a clauſe in the i 
denture, that the plaintiffs and the ſaid Nobert Pirman bound tber 
ſelves to the defendant to perform the covenant. The defendat 
pleads, that the indenture was delivered to the plaintiffs, and to th 
ſaid Thomas Pitman (and ſo miſtakes Thomas for Robert); pleads ti 
releaſe of the ſaid Thomas of all covenants; and thercupon t. 
Plaintiffs demurred, for two cauſes: 1. The releaſe was pleaded 
| Pitman, whereas no ſuch man was named in the ind 
ture. And this was held à great miſtake, and without defence; & 
the roll was cotimauded to be ſearched. . 


Lafter Term, 29. Kliz, In B 59 


The chief matter was, admitting the name had been right plead- E xx 8x 10- 
and that Robert Pitman had releaſed, if this releaſe was good. nn, Kc. 
»KE argued, that foraſmuch that only the plaintiffs in the pre- N 
ies of the indenture were parties of the one part, and the de. 
ant of the other, although Nobert Pitman is after wards named &. Perſon whoſe 
the deed, it is a void deed as to him: and no covenant made De . 
or by him is good, for qe is a ſtranger to it, and his ſealing and the premiſes of 2 
livery is not material: as if J. &. by indenture between him of the deed, is nat a 


e part, and I. D. of the other, demiſeth lands to I. D. and A. B. Pol“ — b. 


a is void to A. B. And he anſwered the caſęs put by GoDFRE r of 2. Inſt 673, | 
zinde e other ſide, 4. Edv. 2. Obligation, where an obligation was made ee e 
thre WW J s. 6 od majorem vi ſceuriufim inveni. N. B. Fide-Juſſrem, 
10 1 d I. D. put his ſeal to it; this was his deed: which caſe. he 


reed; for it is not mentioned whoſe deed it is; and ſo is the deed 
both which are named, and put their ſeals, &c. So when an 
cumhent grants à rent, by the aſſent of patron and ordinary, and 

ey put their ſeals to it, this is not their deed, but only their 
vance BS [cement to it; and the caſe of 39. Ediv. 3. pl. 9. is upon the 
e reaſon of 4. Adw. 2.— Iu Mich. 29. 30. Elin. it was 
judged for the plaintiffs, and the principal cauſe was the min- 
7, which the Court held could not be amended. Wax ſaid, 
ey conceived the matter in law to be alſo for the plaintiffs. 


nt fo 5 = RY 3 - .Cx5> : | | ED 5 ky 

thin Sir Walter Afton againff Whitęnal. C46. 
three AS TE. Error was brought of a judgment, in an action of QW.#in waſte. 
* waſte, and the error affigned, thagythe plaintiff in the action Dn on 


d count, quod cum faifſet' ſeiſitur of the land, he did demiſe the ceſſary for the 
me tothe-defendant for years, and he had done waſte. The de- plaintiff ex- 
ndant pleaded , avafſe fait,” and found agaipſt him, and r ow, rpg 
dgment given. The error aſſigned Was, that he ſaith « giod which he is 
ſejftur, He.“ but ſaid not of what eſtate; and ſo may be intend- fciſed. 

but an eſtate for life. FFF " Paſte65- 8 
GopeREy and BEAUMONT ſaid, that the declaration ought to g. Co. Go 


« 


n iP" Prebend certainty, and ſhall not be good by intendment; and 
o bough the declaration had been good, if he bad not mentioned 
enen; yer when he alledges ſeifin, arid that inſufficiently, the 
vn claration is not good; as Partridg#s Caſe in Ploꝛuden retitivg a 


atute, &c. (a). 


* But SCHUTE n held the declaration to be () Plunken 
dai dod ; for the allegation of n is not material, when it mi 3 


ave been left out; and it is helped by the words ſubſequent, vis. — 


com r 

. ad exhereditationem,” which explain how he was ſeiſed; and it 1- Term Rep. 
ve bing but matter of form, it is helped by the ſtatute of jeofailr aftbr *3© 

theo- dict. Ga. doubted et adjournatur. ET | 

* Diſply againſt Sprat. N 45 5. 
n ith JECTIONE FIRMA. They were at ifſue, and in the ve- A man can 
ed X nire facias one of the pannel was named Thomas Barker of D. have but one 
— diftringas jurat', he was left out, and Thomas Carter de tim: —7 
$9 put in his place. At the niſi prius Thomas Carter was ſworn, may have two 


d, with others, tried the iſſue.—Coxx alledged this in arreſt of frames. 
| | judgment, 


58 Faſter Term, 29. Eliz. In B. R. 


judgment; for now there were but eleven of the pannel, Thu 
Carter being miſtaken, and falſly named for T homas Baker; 2811 
venire facias, a juror was returned by the name of George Tompſa 
258| 318.866. and in the diſtringas jura he was named Gregory Tomp ſon, a 
Cro. Jac. 668. ſworn at the ni prius; and this was held a void verdict.— But Ta 
5. Ce. 42. 43. Co un ſaid, there is a great difference between a miſtake in th 


. Li „ 2 a, — 8 5 | 
ry br. name of baptiſm, and in the ſirname; for'a man can have but oy 


276.6222 name of baptiſm, but may have two ſirnames. 
car 8. Windſmore againf Hubbard. 


Trinity Term, 27. Eliz. Roll 850. 


Aleaſe to one PJECT IONE FIRMA. The cafe was, Lord Sturton by inden. 
22 3 ture between him and J. S. let certain land to J. S. for life, h. 
ſons ſucceſſive- bendum to him and A. B. and C. his three ſons ſucceſſibè. The firſ 
ly, but omit- queſtion was, If they all took an eſtate, becauſe the ſons were no 
— — named in the premiſes of the deed? Secondly the queſtion vn 
miſes of the If they take, whether they take jointly, or not? And thirdly, |; 
deed, ſhall Þ* they take no way, whether there ſhall be an occupant for the li 
— — of the three others, ſo as it ſhall be a leaſe to J. S. for his own life, 
and the ſons and for the life of the three ſons? And after argument by C 
— — take in and others, the clear opinion of the Court was, That the ſons (hal 
eſſion nor g f ; 
— of re · not take In poſſeſſion, becauſe they are not named in the premiſe 
mainder ; nor of the deed, nor ſhall they take by way of remainder; for the is 
— —_ tent was, to give the land to them in poſſeſſion, 18. Edw. 3. f 
eccupant to | ** 4 
an eſtate. 59. Broke © Leaſes” 54. The only doubt was, if there ſhall be a 
Ante, 56 occupant ?—But WRrar, C. J. ſaid, there can be no occupant} fir 
— 59 127+ it being limited to the father for his life, this is a greater eſtat 
Owen, 138. than for the lives of others (vide 5. Co. Roſe's Caſe) and the three 
— ſeons are named as perſons to have an eſtate, and not to make al 
* 47. miittation of an eſtate. And Trin. 29. it was adjudged, that then 
2. Roll. Abr. s5. was no remainder, and that there ſhall be no occupant (a). Ex a. 


Hob. 275. 313. [at;cne WALTER. 
Hutt: 87. 8 


Cart. 5. No ra. Delaper's Caſe, 17. Eliæ. Cb J. Tenant by the cour 
Cro. * 564 teſy grants over his eſtate; the grantee deviſeth it, and dieth; 
Þ* + 3% this was helda void deviſe, and out of the ſtatute of wills: and i 
* lr Con. Was held, that although the deviſee doth firſt enter after the death 
7 of the deviſor; yet he ſhall not have the land as an occupant, fir 
t- Salk. 188. there ſhall be no occupant of an eſtate of tenant hy ho ute or tt 
nant in dower, which are eſtates created by law. Ex relatan 
EDWARD Coke. 4 yo ; 


(a) By 29. Car. 2. c. 3. where there is but in caſe the tenant dies inteſtate, in il 
no ſpecial occupant in whom the eſtate adminiſtrators alſo, and go in a courſed 
may veſt, the tenant pur autre wie may diſtribution like a chattel intereſi.—ia 
deviſe it by will, or it — the execu- 2. Bl. Com. 259, 260. 
tors, and be aſſets in their hands for pay= (6) Vide Harg. Ca. Lit. 4i- b. note i 
ment of debts.—And by 14. Geo. 2. c. where this ſubject is explained. dee als 
20. it ſhall veſt not only in the executors, Powell on Deviſes, p. 37- 


Trin 
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Marſh againſt Kavenford. Cave 1: 
SSUMPSIT. And counts, that whereas, at the requeſt of Promiſe by a - 
4 the defendant, there was a communication of a marriage — 
between the plaintiff, and the daughter of the defendagt ; rb marriage e 
at he married her, and that after wards the defendant promiſed to raiſes a conftde- 
y him one hundred pounds. EGErToON and Fos TER; argued, Ante, » SY 
at this was no conſideration; for it is paſt, and had no reference Poſt. 215. 
any act before: but if the marriage had been at the requeſt of 2 82 
e defendant, and after the marriage he promiſed, Kc. this had Hob 10g. wh 
en good, —PoPHAM, DANIEL, and COKE contra. For the fa. Dyer, 232. 
er's natural affection doth continue, and her advancement. is, 3* 3 
fficient cauſe of the promiſe. And they ſaid, it was adjudged in Comper, 294. 

e exchequer, that a, gromiſe of ten pounds in conſideration, of 
unſel given to one, this was good, though the counſel was 
ven before: and it was bere adjudged for the plaintift. 
Rainſerofi again Lawnex. + » cans 
| Eater Term, 25. Elizx. Roll 163, = 
[RROR of à judgment in the common bench. For that tho re- judgment re- 
cord was, that the defendant obtulit ſe per CUTTING, at- verſed for want 
Mn.tum ſuum, and left out his chriſtian name: and the judgment „he attorney's | 
p OY n FO 17 '_ ©. chriſtian name. 
as reverſed. 1 Poſt. 75. 84. 145. 183. 177. 318. Sed vide Dougl. 114, 1187 
Coitington againſt Hul ett. 
a Zaſler Term, 29. Eliz. Rell: 185. bin! 
\ SSUMPSIT againſt an executor upon the promiſe of the teſ. An eh a 
tator; and in the declaration it was not averred that he had gainſt an exe- 
lets to pay debts, &c. But Mich. 29. & 30. Eliz. it was ad- cute need not 
aged, that the declaration was good; and the plaintiff recovered. ee oma : 
9. Co. 90. b. Cro. Jac. 294. 1. Rol. Ab; gar. Cowp. 290. 293. 1. Term Rep. 235. 


Aſh againſt Wood: Neos d cb C481 4 


RROR. The plaintiff counts in replevin quod adhuc detinet, and In replevin for 
the jury aſſeſſed the value of the beaſts and damages entirely; _— ne os 
hereas they ought to ſever them: for he may have the one, and matt be fovenn.” 
Nt the other: and the judgment for this cauſe was reverſed. _ Poſt. $60. 
| ee, Mo TG: 4 | bee 2; Bac. Abr. 8. Cro Jac. 251. 
Giles againſt Ferres. © cams 
HE Affiſe of Nufance. The plaintiff counts that exaltavit domum, Synonimous 
the Jury find that erexit, and exception taken to it; but the ord-. g 


* og informed by the grammarians, that the words were of — , 
85 a 725. 717+ Dougl. 434. 


C481 3. 
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his anceſtors had uſed to have for him, and all his tenants far hen 
and at will, &c. common in the place WHERTN, for all tha 
horſes and colts; and he put in the horſes, &c.—The defendant n. 
Joined, that in the place WHERE, it was uſed time out of mind 
Kr. that if the horſes of Sir John, or of his anceſtors, &c. did com 
there by eſcape, and were net put in, that it ſhould not be lavhi 
fror the ſaid Tho. Pigot, c. to diſtrain them damage-feſant, bu 


Can Es Peeke again Wyrrall. * 
Neading in EPLEVIN. The defendant made cognizance as bailif d 
replevin. "Tho. Pigot, E/q. for damage-feſant,—The plaintiff replied | 

| that Sir Fohn Good1vin was ſeiſed, &c. and that he and 1 
1 


to wh them out peaceably; and ſaid, that the place, &c. was i 
Avſed, and that the plaintiff broke down the incloſure, and put i 
his cattle, for which 1 diſtrained, &c. ABSQUE Hoc, that Sir Jet 
Goodwin, c. had common in the place where, aliter, C. 
WäaLustExr moved this was no good traverſe; for he did not cov 
feſs that Sir John Good uin had any common, and therefore he ought 
to traverſe ar8QUE Hoc, that Sir ohn had any common there 
| -Cur1a. That pleading had been better; for in truth he hath ut 
confeſſed any common, &c. but it ſeemeth good enough as it ij 
for this liberty that his cattle ſhall be there without being i 
trained, is in nature of common; and therefore he might pleads 
he did: but they ruled, that the defendant ſhould mend his pl 
or that a demurrer be joined. | S 7 | 


Cat 2. | i Knight againſt Mory. | 


A prove bet TIEPLEVIN. The caſe was, Shelley makers a leaſe for yen 
aten di n IN. proviſo  gadd non lcekit, 20 the lefſes, to alien his term vita 
without the the aſſent of the leſſor. The leſſee deviſeth the term to bis {| 
— — the leſſor aſſenting to it. — Three points reſolved. 1. Tit 
aree-deat; ang is 2 condition. 2. A deviſe in general is a breach of the cond 
deviſing it is a tion.—3. As this caſe is it is no breach ; for nothing paſſed till ic 
breach. leſſor's aſſent was obtained; for it was a condition precedett: 
3 and though in the principal caſe the deviſce did enter by the ti 
. Rail: Abr. ſent of the executor, and had not licence of the leflor, yet it is! 
428. material. : | | 
n e + CofE at: Dh ah 4 On 149. en 
| Anonyma 


Michaclwas.Terw; 20: and 30: Elz. In N . 6 


Anonymous. | \-- 86ers” 


OTA. Cox a moved this eaſe to the Juſtices, to know their The remainder 
opinion, he being (as he told me) to make his award in it.— man — 
nant in fee - ſimple ſoweth the land, and before the corn was —— — 
red, deviſed the land ty. A. for, life, remainder to B. for life, and ſown by the 
th. A. dieth before the emblements were ſevered; the queſtion — Hoi gayM 
„ Whether the executor. of the tenant for life, or he in the the executor 
nainder, ſhould have the emblements? for he ſaid clearly, of 8 
at the executor of the deviſor had no colour to have them. —— — 
Wa Ax, C. J. and Schur held, that he in the remainder ſhould 1. Roll. Ab. 
ve them, for by the deviſe of the land they paſs with it; _— 
d when they paſs. by reaſon of the land, and come not by the Hob. _ 
zurance of the firſt tenant for life, they ſhall go with the land: 8. Aff. 21. 


i the frft tenant for life here granted them to another,, it _ _ 
les 4 deen otherwiſe ; for by the grant they are guaſi chattels ſevered 2. Veru. 3a. 
14 om the land, —And Wrar, & J. ſaid, it hath: been adjudged in Harg. C. L. 


is court, that where baron and feme are joyntenants of land, 55: - a 
d the baron ſoweth the land, and dieth before ſeverance of the ,, Com. Dig. | 


| n, the feme ſhall have it. 3 iin 
_ CLENcn doubted in the principal caſe ; for he conceived that the 6 1 4 3 
97 ecutor of the firſt tenant for life ſhall have them, as chattels ; 
7 ted in him: and he ſaid, if land be ſown, and then the land is de- 


ed to J. S. for life only, and before ſeverance the deviſee dieth, 
executor ſhall have the corn, and not the reverſioner: which 
e Wray and SCHUTE denied; but ſaid if it were ſo, it is not 
e the caſe a remainder. _ | | | 
Por nau, Attorney General, being demanded his opinion, agreed Ws 
th Wray in the principal caſe, but doubted of the cale of 
ren and feme. x 2 | 


Prat and Uxor againſi Taylor. Care 4. 


\ SSUMPSIT. That whereas the wife of the plaintiff, in con- A promiſe 
ſideration that the defendant ſhould marry her daughter, had made to a wife 

ven to him ten pounds, he promiſed. to the wife, that if he di 1 

de marry ber daughter, he would repay the ten pounds; and avers agree to it, and 

did not marry her, &c. Upon non afſump/it pleaded, and found bir bringing the 

r the plaintiffs, it was alledged in arreſt of judgment, that the En (in may 

livery of the money by the feme was void, and then the promiſe join) is evi- 


* ade to her is alſo void. And although the baren agreetli after- dence * 
te the delivery and promiſe (as it appeareth by his bringing (7e que. vy. 


e ation), yet this cannot make the promiſe,” which was void, to 205. 

good; for there was no conſideration at the time of the pro- 4. 20 

le. Another matter was moved, that the baren and feme did Carch. * 

a in the action, where it ought to be brought by the bare on- 4. Mod. 56 
; for it is void to the feme, being during coverture, and it is as a _ bg 
omiſe made to the baron only, But it was adjudged, that the © ** 

on was well brought; for the agreement of the baron maketh 

* promiſe good ab initio to the huſband.; and it being made to 


4 


vile, they may join in the action. 


Anonymous, 
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Cant 5. Anonymous. 


Words taken CT ION for theſe words, „Thou haſt ſitten upon the pi 


? 


in mitiori ſenſu. lory;“ but ſaith not in what manner. — HARRIS morel 
N that the words are not actionable; and ſo it was the opinion d 
a the Juſtices, who ſaid he might well demur upon them. 
e Donne's Caſe? | 


Words actiona- ACTION for theſe werds, „If you had your deſerts, you hi 
—o gp A been hanged before now.” — Cok E moved, that the ach 
+ way OTE did not lie, for that he did not ſhew any cauſe why he ſhoul 

Cowp. 276- be hanged, and deſerts might be in his mind concerning G0 
| Cu RIA contra. For it ſhall be intended, he had committed u 
offence, for which the penalty of death was due to him. Wan 
C. J. ſaid, it hath been adjudged, that where one writ the name. 
another upon a wall, and writ alſo, that “if this man had his de 
« ſert, he ſhould have been hanged on theſe gallows,” and d 
a pair of gallows on the wall; it was adjudged, that an adh 
did lie for this. 


Gallies againſt Budbery. 


plea of cove- EBT upon an obligation. The caſe upon demurrer was, lis 
we ap wc.tng 22 plaintiff being poſſeſſed of a term for ſix years of a tavernu 
ſome are af» Gracechurch-Street, let the ſame by indenture, with plate, and div 
firmative, and utenſils in the houſe, to the defendant for three years. The & 
STE, . fendant, in conſideration thereof, did covenant with him and h 
| term is plead- aſſignees, that de menſe in menſem menſatim, he would upon requs 
<a, the com- render to him and his affignees an account for every tun of vn 
itand the time he did fell there, and pay him for every tun ſold thirty ſhilling 
unexpired and there were divers other covenants on his part (ſome in tif 
— nM affirmative, and ſome in the negative). He pleaded covenants perfim 
an act is to be (Which was ill in that). The plaintiff replieth, that upon the la 
done upon re- day of July, he required the defendant to give him an account d 
— . 32 a tun of wine fold at ſuch a time, which he refuſed to do. 
made within the defendant rejoined, that before that time, the plaintiff being pd 
2 limited. ſeſſed of a term in the tavern for divers years, part whereof mt 
Co. Lit 503. b. et- to come (but doth not ſhew what time in certain, nor ü 
Cowper, 578. commencement of it; and therefore it was agreed by all, it 
ill in that), granted the reſidue of the ſaid term then to come to 
to which grant he attorned ; after which time he did not ret: 

and upon this the plaintiff demurred. 8 
Daz w for the plaintiff argued, that notwithſtanding the reſi 
of the term was granted over, yet the account was to be made 
the plaintiff, and not to the affignee, for it is a thing collatens 
and the aſſignee is to have only that which goeth with the houk 
and aſſignee is, in deed and law, as an executor, 0 
CoKeE contra, For this is as a rent reſerved, and in nature: l; 
lieu of the rent: but he ſaid, that the requeſt of an acc 
8. Co. 120. b. was to be within the month; and this requeſt, as appeareth 
computation, was the day after the month; which being ref" 
to KEMPE, he certified the ſame accordingly; and for that © 


Judgment was given againſt the plaintiff, 
| Wore 


Cann 7. 


— 
Michaclmas Term, 29. and. 30. Eliz; In B. R. 63 
Worceſter againf Stone. ee 


Trinity Term, 27. Eliz. Roll 453. hi 
HE caſe upon ſpecial verdict was, The plaintiff made a leaſe 4 condition of 


to the defendant for years rendering rent, upon condition, be in agent rent 

at if the rent were behind at the day, and ten days after (being a certain ſpace 
the mean while demanded), and no diſtreſs to be found upon - "arcane 

land, that the plaintiff might re-enter. The jury found, that +1 ipod eo 
rent was behind at the day, and ten days after, and that a ſuf- treſs on the 

jent diſtreſs was upon the land till three of the clock in the af- 2 r- 

noon of the tenth day; at which hour the leſſee drove out his mand be made 

tle; and at the laſt hour of the tenth day, the leſſor came and within the time, 

manded the rent, and it was not paid, nor any diſtreſs upon the — . . 

d. The queſtion was, If the condition was broken ? — DANIEL moved from the 
the plaintiff argued, that the condition was broken, for there premiſes before 

5 no diſtreſs at the time of the demand; and the words are, « if — 

it be lawfully demanded and no diſtreſs found, &c.“ And it is demand ulti- 

t ſufficient to have it at any time of the ten days, but at the proper 22 Expires. 

e for the demand, which is the laſt inſtant of the tenth day: Dougl. 43. 
otherwiſe, if there be a diſtreſs at any time within the ten 486. 

7s, though but for a quarter of an hour, it would diſpenſe with 

condition; and then the leſſor muſt attend all the ten days, 

ich would be inconvenient. —WrarY, C. J. and SCHUTE, . 

ze condition is not broken; for the intent of the words is, if no 

reſs be found at any time within the ten days, then a re-entry; 

therefore, if a diſtreſs be found there at any time within the 

d days, this is ſufficient, -CLENCH doubted. But it pas after- 

s adjudged againſt the plaintiff, becauſe he made no demand 


the mean time (a). 9 
(©) See 4» Geo. 2. c. 28. ſ. 2. 


Sir John Parrot's Caſe. — 5 ei 


OKE ſaid, it was adjudged in that caſe, that a debt upon re- 4 judgment 
cord by recovery, or other wiſe, cannot be attached by the cuſ- debt cannot be 


| of If ö | attach 
the city of London | Poſt. 886. 


Y __ 552. 1. Leon. 29. 3. Leon. 240. Dyer, 247- 1. Roll. Rep. 105. 1. Bac. Abr. 691. 
gl. 363. TEE 


Madox's Caſe. : | Casr 10. 


N indictment againſt him was reverſcd, becauſe the indictment Indictment 
was of a nuſance to a horſeway; whereas it ought to be the — | 
U . . - Os Lit. 56. A. 
* high-way » Or the high-way . 1. Hawk. P. C. 
| 366. I.d. Ray. 1174. Salk. 359. 3. Bac. Abr. 60. 


Robert Browne and Uxor againff Garborough. Cart 41 


SSUMPSIT. And declareth of a promiſe made to the feme An aſſumpũt 
dum ſala fuit ; and alledgeth, that whereas a communication will lie on a 
between Jo. Browne, father of the plaintiff Robert, and the de- #7" /e 10 pe 
pant, couſin of the ſaid Robert Browne, and the ſaid feme, 1 
n ſhe was ſole, of a marriage to be had between the ſaid plain- corfideration 

3 and the ſaid = Browne promiſed to the feme, that if the that ſhe inter- | 


lage did take e that he would aſſure to them ſuch land, &c. che of nil ; 


another did not aſſure certain lands te her upon that event P oſt. 61g. Cro. Jac. 224. Cow. 742. 
| | 8 8555 And | 
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Br owe E ans And the defendant did then promiſe to her, that if Jo. Bim 
Uxox did not perform his promiſe, the defendant would give her c 
3 hundred pounds; and alledges, that the marriage did take eth 
neu. and the lands were, not aſſured, &c. Upon nen aſſuinpt it w, 

| found for the plaintiff. —SHUTTLEWORTH s ſerfront, moved in ai 
of judgment, that there was no ſufficient conſideration to ground th 

promiſe; for the feme was a meer ſtranger to the defendant; wy 

there was no reaſon for him to give her one hundred pounds i 
marriage. Ga w D and Schu TE conceived it a good conſideratig; 

for it was alledged, that the defendant was kinſman to Ro. BM, 

. the plaintiff; and it is to be intended, that by reaſon of the 
words ſhe was induced to marry R. Browne, which otherwiſe ( 

would not have done; and they. commanded: judgment to be 0 

tered for the plaintiffs : and upon a writ of error brought, the 

judgment in Trin. 30. Eliz. was affirmed; for peradventure ( 

truſted the defendant rather than Fo. Browne, and the defendat 

was couſin to the ſaid R. Browne, plaintiff. 


Card . Yate, Brooke, Clement, and duo alii againff Windnam. 


Avrit of par- TARROR upon a judgment given in a writ of partition againſt tht 
A E now plaintitfs, at the ſuit of the now e 
common, need were aſſigned. The defendant pleads a releaſe of all errors mad: 
not ſhew the. to him by the ſaid Brooke and Clement, who were ſummoned a 
plaintiffs; nor ſevered ; and concluded upon it againſt them all; and demandel 
can a releaſe to judgment fi adlio. Upon this it was demurred in law.— IA. 
one of the de. FIELD for the plaintiffs argued, that the judgment ſhall be re 
pleaded in dif- verſed.— The firſt error was, that the ſaid Windnam, plaintiff, i 
charge of the the writ of partition demanded partition, according to the 
— Hen. 8. c. 32. and declared, that whereas he and the others hell 
upon the pen, 400 acres of land in common, in fix parts, to be divided, viz. tht 
— 600 . plaintiff V. two parts; the ſaid Brooke one part; the ſaid Clement 
the judgment one other part; and the other two, each of them a moiety d 
ſhall be in nie- the other ſixth part, &c. but ſhewed not their ſeveral titles to the 
_ ſaid fix parts; nor any manner of title, how the lands ought to be 
Poſt. 13. 288. divided in that manner; and therefore the declaration is not goo, 
for the writ and declaration ought' always to comprehend their 

title; and therefore in a common writ of partition between copar- 

ceners, it comprehends the title, that it was the inheritance of 

their anceſtor, and deſcended to them, 2 fortiori in this caſe where 

their parts are ſo unequal. And although in a writ of partition 
TIT land is demanded, yet it ought to comprehend their title, 
5. Co. 97. b. 36. Hen. 6. in a quem redditum reddit, which demands no rent &« 
5. Com. Dig. 37. land, yet he ought to make a title; for he demands an attornement 
2 upon a grant of a rent, which is againſt common right. 80 
8 4. in waſte brought by two, ſuppoſing it to t diba 
heritance of one, they ought to ſhew how their title came to the 

land, in this manner to have an action, which is ſo againſt com- 

mon right. So in every writ of wafte; he ought to make title, . 

that he demiſed the land, or that he had the reverſion ex Me. 

_ tone; and he cited a judgment in a writ of error between Hide ond 

Unton, that in a writ of partition, the title muſt be compr 

in the writ of declaration, ſpecially between jointenants, or ter- 

ants in common,—Second error was, that the defendants in the * 


error did come and confeſs the partitions, yet it was awarded Ta rt, & others 


againſt 


Y it the defendants ſhould be in mi/ericordid, which is not to be in wn, u au. 
* is action, where there is no tort objected againſt them, and when 

5 ey confeſs the action.— 3. Error, for that upon the judgment af- 

Þ 7 the writ of partition was returned ſerved, in all points, by the 

n 


riff, the words of the judgment are, that partitio preditfa inter 
ics predie? frabilis et firma teneat, whereas it ſhould be fenentur. 
t upon the view of the record, it was feneatur.—4. As to the 
atter of the demurrer, if this releaſe (admitting the judgment to 


ky erroneous) doth bar them all of a writ of error: and he con- 
* ved it did not, for it is meerly real, to which all the parties a 
1 ve intereſt; and though the judgment be intire, yet this releaſe 


no bar, but the judgment ſhall be intirely reverſed; as 45. 

jw. 3. pl. 10. two coparceners have title to a writ of ward of the 

dy ; one releaſeth, this doth not bar the other, but he ſhall re- 

ver the entire for both: ſo 30. Hen. 6. in an aſſiſe by two, one 

leaſeth, this doth not bar the other, it being a thing of inherit- 

ce; ſoin this caſe. But afterwards Ga wr, ſerjeant, who ar- 3 
ed for the plaintiff, did agree that this releaſe can be no 
to the other. — And Hill. 30. Eliz. the caſe was argued at large 
Gawpr and Cok E, that the declaration need not comprehend 
title, for it ſhall be intended that they have the fee - ſimple, 
the contrary doth appear; and by intendment he that bring- 
h the action cannot have conuſans of the title of the others, 
every of them cometh in by a ſeveral title; and they ſhewed 
ers writs and declarations of partition, and one in Michae/mas 26. 

27. Elia. in Cheney v. Berry, that in a writ of partition between 
nants in common, title needed not be ſhewn. And of that opini- Je. C | 
was the whole Court, and ſaid they would not reverſe the judg- 6 aw of 
nt contrary to ſo many precedents.—As'to the ſecond error, that Cro. Car. 364. 
e judgment was idem in miſerico- did, they ſai if the defendant 8. Co. 68. 

e in upon the firſt ſummons, and ſuch judgment be given, it is (5) See the 
oneous, but it was alledged they came in upon the pone (a). and queſtion re- 
nitis good. The Court moved the parties to agree, but after- ar 19-4 28 
rds the plaintiffs cauſed the writ to be diſcontinued (5). — Poſt. 255. 

| 281. 


| See 8. and 9. Will. 3+ c. 37- and 7. Ann. e. 18. 


The Biſhop of Glouceſter's and Savacre's Caſe. oe 1% | 


RROR upon a judgment given againſt them in a guare impedit n ve bao. 
brought by the queen, in which the bithop pleaded that he gir. if judgment 
imed nothing but as ordinary, &c. The queſtion was, If the 0s rf 
it lieth in both their names, or ought to be brought only in the — 3 
me of Savacre Co k R argued, that the biſhop ought not to biſhop may 
in the writ, for he had no loſs, and relied upon the caſe 29. ener, writ 
14. Attaint, and 6. Edw. 3. pl. J. MaLLorY and WINTER) he claimed but 
70, for the biſhop is party to the record, and relied upon as ordinary. 

dro. 3. and 2. Edw. 3. and they ſaid a writ of error in this caſe 3 Kiog. — 
but 28 a commiſſion to examine errors, as O. Hen. 4. Pl. 4. is, Ero. Jac. 94 


if more be named in a commiſſion than needeth, it is not 5+ Mod. 6g. 
terial, Carth. 


5. Mod. 16. 13. Mod. 1. 4. 130 370. 8. Mod. 3056. 316. Ld. Ray. 71.1403 · 


Vor. I. F. After ward 


66 Mlichaelmas Term, 29: and 50. Ehz. In B. R. 
3 Fe 
Groversren Afterward it was awarded that the writ was well brought; @ 

and, War faid, the biſhop hath loſs, for by this judgment che in 


gz rpoeghs ſhall be to the archbiſhop for admiſſion and inſtitution, and ſo k 
| bath loſs, and therefore may join. | | | 


| Pom be. <A Biacebridge agoinft Vaughan. N. 


| The marſhal Dr upon an obligation. It was agreed by THE Covunr, the 
— — - where the . marſhal of the queen's bench taketh bond for the 


within the 23. eaſement or delivery of a priſoner in execution, this is void by tl 
Hen. c. 6. 10 al- 23. Hen. 6. c. 10. although he be not named in the. ſtatute; { 
2 1 r ſaid, divers perſons are intended in the purview which ax 
— 8 not mentioned in the ſtatute, 1. Sd. 383. contra. 


Poph. 165. Dyer, 324 1. Saund. 162. 


Carn 15. Hare again ft George. 
Plea an- RESPASS. The defendant pleads an arbitrement in bar, tu 
ward” in bar the defendant ſhould pay to the plaintiff twenty fhillings, wp 


Pas lan, on which the plaintiff demurs, becauſe he doth not alledge a pl 


of ſubmiſſion where the ſubmiſſion was, 9. Hen. 6. pl. 5. and doth not alledg 
and perform- performance of the arbitrement, and doth not anſwer to the uf 


ſwer the vi ct armit; and for theſe cauſes it was adjudged for the plaintiff, 
armin. Poſt. 18. 98. Lut. 1142; 1501. Salk. 4. 


FREY John Fuller again Robert Spackman, 


9 upon an obligation. The condition was to ſtand tothe 
It need not be bitrement of Thomas Coleſhill of all matters, ſuits, quam 
mg. wh actions, and debates whatſoever now depending between ther 
/ wird was zu. being at ſuit of law, or otherwiſe in controverſy between then, 
thoriſed by and as the award be made before fuch a day, &c. in writing. 13 
wmicnes? ro defendant pleads the arbitrement in writing made ſuch a day 1n ti 
ſobmiſſion, manner, that the plaintiff ſhall enjoy quietly certain tythes in! 
Yelv. 78. without interruption of the defendant, &c. and that he had ſufferd 
— SLRS him to enjoy them, &c. which is all eontained in the zrbitremt 
Hob. 199. and demands judgment, &c. The plaintiff replieth, that beli 
Lutw. 36. that the faid T. Coleſhill did by the ſaid writing award that the8 
: fendant at a day, &c. ſhould pay to the plaintiff five pounds ing 
ſatisfaction of all accounts, ſuits at law, atrearages of tithes, . 
tithes unjuſtly taken at any time from the beginning of the u 
to the day of the obligation, &c. and alledges that the defens 
did not pay the five pounds, and fo aſſigned the breach, &c. 1 | 
this it was demurred, and the cauſe was, becauſe the plaintiff 
not aver that there was any ſuit depending, &e. at the time of 
jubmiſfion ; for if there was not, the award was void and out of 

ſubmiſſion. But without any great argument it was adjud 
ScuvTE and Gawpr (being only preſent) for the plaintif, 
their reaſon was, that it ſhall be intended to be awarded for m 
in ſuit, and an averment needs not, for otherwiſe every award f 


be avoided by ſuch nude ſurmiſe. 


. 


Clecott again Dennys. | Cars 17. 
Eafter Term, 59. Eliz. Roll 144. | , 
\ CTION upon the cafe. And alledgeth, that he had ſued a A deputy may 

latitat againſt F. S. directed to the ſheriff of Devon, intending 1 

declare againſt him in debt, and J. S. was arreſted, and in priſon but an gase 
his ſuit; the defendant pretending to be deputy to the ſheriff, took cannot. 
ond of him, and let him at large, by which he had loſt his ſuit, &c. 
he defendant pleads, that the ſheriff made him his deputy to bail all 10. Co. 92. 
iſoners bailable in the ſaid county, and thereupon he took bond of 3 | — 
. and delivered it to the ſheriff, and let him at large, &c. Upon Gaſes in L. & E. 
is it was demurred, becauſe he doth juſtify as deputy, and ſheweth 74. FS 
p deed of deputation, 28. H. 8. Brook, Deputy, 7. | 
WraTT argued that a deputation is good without deed, for a 
puty doth things only as a ſervant, and in right of his maſter, and 
may be made without deed; otherwiſe of an aſſignee, II. Edu. 
pl. 1. 12. Edu. 3. Monſlrans de Faite,” 65. And of that 8 
pinion was GA WD T. Vide 23. Edw. 3. Barr. 259. 8. Rich. 2. 
Avwry,” 260. | - 


the 
the 


Sir Anthony Sturlyn again Albany. | Cary 18. 


th 
"RI SSUMPSIT. The caſe was, The plaintiff had made a leaſe If an under let 


to J. . of land for life rendering rent. J. S. grants all his {ce promiſes the 
ate to the defendant ; the rent was behind for divers years; the = Say ben * 
aintiff demands the rent of the defendant, who aſſumed that if rent and arrear- 
e plaintiff could ſhew to him a deed that the rent was due, that 855. K * 
would pay to him the rent and the arrearages; the plaintiff tend by which 
ledgeth that upon ſuch a day of, &c. at Warrick, he ſhewed un- it was due, and 
him the indenture of leaſe, by which the rent was due, and ky: wg? o__ 
twithſtanding he had not paid him the rent and the arrearages ;, a ſufficient. 
e for four years. Upon non aſſumpſit pleaded it was found for the conſideration to 
aintiff; and damages aſſeſſed to ſo much as the rent and ar- — hu. 
rages did amount unto.—And it was moved in arreſt of judg-a&ion lies on « 
ent, that there was no conſideration to ground an action, for it rene by an 
but the ſhewing of the deed, which is no conſideration. — bog eng 
The damages ought only to be aſſeſſed for the time the rent ration that 
s behind, and not for the rent and the arrearages; for he hath the obligee pro 
her remedy for the rent; and a recovery in this action thall be — 
d bar in another action. But it was adjudged for the plaintiff; for 150. 470. 644. 
hen a thing is to be done by the plaintiff, be it never fo ſmall, Cro. Jac. 343. 
is is a ſufficient conſideration to ground an action; and here Ste. Car. 70. 
e ſhewing of the deed is a cauſe to avoid ſuirz and the rent 9 
d arrearages may be aſſeſſed all in damages: but they took order 
at the plaintiff ſhould releaſe to the defendant all the arrearages 
rent before execution ſhould be awarded. No rA. In this caſe 
was alledged that it hath been adjudged, when one aſſumeth to | 
other, that if he can ſhew him an obligation in which he was bound 4 


bim, that he would pay him, and he did {hew the obligations? 


e juſtices. 


— 


Lord Mordant aganfi Bridges. ; =o 
\ CTION DE SCANDALIS MAGNATUM, for theſe words, Words a&ion- 
* My lord Mordant did know that Prude robbed Shutholt, able. i 


ps” 
that no action Her upon this f; which was afirived by _ Pot, 
| — 3 wha 498 8 - FE Ca ACS £ 
Cart 19.0 * C. 
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Le NMeng vr ee and bid me compound with Shotbo/t for the ſame, and fail}, 

- 331 « « would ſee me fatisfied for the ſame, though it coſt him an bu 

| « dred pounds; which I did for him, being my maſter, otherni 

d the evidence I could have given would have hanged Pd 

(Nora, in truth he ſpake thoſe words before —.— Schorr, i 

an evidence in conſpiracy by Prude v. Shotbolt ; but it was not ſo i 

ledged now.) Upon not guilty pleaded, it was found for the pls 

tiff, damages a thouſand pounds. And by Porhau and Ecey. 

TON it was alledged that the action did not lie; for the words uh 

knew, &c.” are not actionable: for a man that knoweth another hay 

# committed felony, is not bound to purſue him. And as to th 
other words, © he commanded him to compound, &c.” he mich 
lawfully compound with the party robbed to ſtop his appeal, and y 
the intent he might get his pardon in the mean time. But it wy 
adjudged for the plaintiff; for the words ſhall be taken as ſpoteni 
the worſe ſenſe, and to the diſgrace of the ſaid plaintiff, &c.—4 
writ of error was brought in the exchequer chamber, and error i 


ron % ſigned in the point adjudged. 
. . | ne 
Cart 4 Bright againſt Hubbard. Nl 
Hillary Term, 27. Eliz. Roll 128. 1 
A copyhold . S. ſeiſed in fee of copy-hold land, deviſed it to his wife u. 


_- 5 life, and that ſhe ſhould ſell the reverſion for payment of bi 


will, on adeviſe debts, and after in court did ſurrender the land to the uſe of li 
WE — wife for life, according to his will and deed. The queſtion was, l 
to fell the rever. the wife could ſell the reverſion? And adjudged the might; fork 
ſion for the pay- having made his will before, and deviſing it in ſuch manner 3 
—_ debts, aforementioned, and after ſurrendering it, &c. and referring it v 
22 18. his will; this is to be intended according to the intent there limit 
Silb. Ten» 275. and appointed; and ſhe ſurrendering it upon condition to py 


twelve pounds, this was held a good ſale according to the will, 


BHT. Bits Anonymous. 


Money paidin Dörr upon a bond. The caſe was, The defendant did oven 
— = the plaintitF certain money upon a bond, and certain money 
— pats for wares ſold, as it appeared by his book. At the day of paymen 
rn of «a upon the bond, he tendered the money according to the bond; 
— the plaintiff did accept it, and ſaid it ſhould be for the debt due q 
— a his book, and not for the other debt; but the defendant ſaid he pal 
Styl 3 it upon his bond, and not otherwiſe; and the plaintiff croſſed bs er 
2. Bro. 10. book, pretending the book - debt to be diſcharged, and brought del 
3. Co. 11. upon the bond. And it was adjudged againſt him; for the paymell 
is to be in that manner that the defendant would pay it, and not * 


cording to the words of the plaintiff how he would accept it. 


Carr 2% | F rith's Caſe. 


1 Judgment ſhall Debr upon two obligations, of which one was not then fot 


| erz feited, for the day of payment was not come. The defend 


ſendant has Pleads to that a releaſe, and took no advantage of it, that | 


negleted appeared it was not forfeit: to the other he pleaded anothe 
to plead good . | 


matter it bor, of in 2ba:cment to the action. Poſt, 119, Cowp. 728. 1. Term Rep. 669 


{ 


* 
A* 7 
if ; * 
* * 
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and upon both they were at iſſue, and found for the plaintiff. Pair u'sC 402. 
i 7 matter was alledged in arreſt of judgment, that it did ap- 


ear upon the obligation ſhemn, that the day of payment was not 

-t come, and ſo the plaintiff is not to have judgment upon it. But 

was adjudged for the plaintiff for both; becauſe the defendant 

ight have taken advantage of it, but did not; but waived it, and | 

leaded a collateral matter, which was found againſt him. 9. Zdw. _ 47. 

the defendant pleads that the plaintiff had a co-executor who was vob; 
life, which had releaſed to him z and upon this they were at ifſue; 

od found for the plaintifF and awarded he ſhall recover, becauſe the. 

efendant might have abated the action being brought by the 

laintiff alone, and had waived it. BarTLET of counſel with the 

laintiff, 8 | | | 


} 


Forde againſt Rolls, | ; PEEL, Cas 23. 
a; SSUMPSIT by the plaintiff as adminiftrator of J. S. againſt An adminiftra- 


the defendant, upon a promiſe made to the teſtator; after iſſue ee —_— 
he plaintiff was non- ſuited. GOL DING, for the defendant, prayed c. 2. on being 
ſts upon the 8. Elz. c. 2. which giveth coſts againſt him that ſueth . 
jaliciouſly 3 but it the ſuit had been upon a bond or record, or ſhop- ; denise to his 


ok, and the money had been paid, yet no coſts; for he had 2 inteſtate, 


fr Wound and colour of ſuit — THE Cour denied to give coſts; for _—_— 229. 
l cannot be ſaid to be ſued maliciouſly, being for another; neither 2. Com. Dig. 

i gan de known but the plaintiff had colour to ſue. : 853. 1. Bac, Ab. 
1 7 818. 2. Bac. Abr. 446. 

1 Scavage againſt Freeman, &c, l 

* A PPEAL by the plaintiff againſt Freeman, and four others as prin- liſue joined in 
„ cipals, and againſt More as acceſſary. The plaintiffs, after the _ 3 — 5 


arties who were appealed, had appeared, declared againſt all the not guiliy plead- 
rincipals together in French; and after, againſt the acceſſary in cd by others 
rnch, The four principals ſeverally by himſelf made their de- wn wan F 
ncein French, which was, * Fous aves ce/ly IJ. Freeman, in proper French. 

ferſon que defend" le tort & force & touts felonies & murders & ceo 5 
que eft encounter le carone & 26% de naſtre ſeigniore le "_ _ 94 3 


tut ceo que le defend” doit & dee and oyer de breief & returne de ces,“ 1. Balk. 64. 


nd; ich was read; and then he pleaded in bar in French, que de ceo 2. Hawk: 437- 
- b felony in ceo manner que il ęſt appell il neſt culpable & ceo il eft prifl de 
pad prover per ſon corps, and ſo waged battle; and in the ſame man- 


er it was done by the three other principals, and the fifth principal - 
d the acceſſary pleaded feverally not guilty, and put himſelf upen 

ae country (a). ee „5 Fay 4 

(a) Sec 37, Ed. 3, c. 16. 4. Geo. 2. c. 26, and 6. Geo. 2. c. 6. 


Cranmer's Caſe. C441 25 


OTA. WaLwsLEy, ſerjeant, ſaid it was adjudged in that caſe, The queen 
that whereas the queen had granted lands, reſcrving a fee- 3 

rm rent, with a condition of re- entry for non payment, and af - defeat her ow 2! 

ward the queen grants the fee-farm rent to J. S. in fee, and then — 

de rent was behind, that the queen ſhall not re-enter; for by that hs 
cans ſhe ſhould defeat her own grant, which would be a tert to the 


vrantee of the rent. 
2 \ Foſter 


a” 


/ 


| Poſt. 134-564 ten, at ſuch a ſeſſions of the peace at Newgate, exhibited the ſane 


yo  Michzclmas Term, 29. and 30. His. In R A. 
cu 26: | Foſter again Scarlet. 


A promiſe to A SSUMPSIT. The plaintiff declared, that whereas he and ay 
convey lands in 11 /illington ſubmitted themſelves to the arbitrement of A. an 
1 B. of all matters, &c. the ſaid 4. and B. awarded that the plaintf 
fran debt is ſhould releaſe to the ſaid Willington all debts which he owed bim ; 
good; and if and that Willington ſhould affure to the plaintiff certain lands which 
8 he held for life, the reverſion to the plaintiff: and that the defen. 
by two, and it is dant and one Putter, who pretended to have a leaſe in the (i 
ſatee that the lands, ſhould ſeal a deed to the plaintiff, that they ſhould aſſure 
kr is to theplaintiff their leaſe and intereſt in the ſaid lands: and further 
good, for /ibi is alledgeth, that after the faid arbitrement, in confideration that the 2 
— to plaintiff did aſſume to the ſaid Willington, to ſtand to and perforn . 
8 46, the ſaid arbitrement, the defendant did aſſume, that he and the 
Poſt. 75. ſaid Putter, upon a requeſt made ſibi, would convey the ſaid land u 
Cowp. 290. the plaintiff: and farther ailedgeth, that he had performed the 
ſaid award on his part, and that he had requeſted the defendant, 

that he and Putter would convey the ſaid land, &c. which they hal 

not done. Upon non ofſumpfit it was found for the plaintiff, and i 

was alledged in arreſt of judgment, that here is no conſideration to 

bind the defendant, for he took no benefit thereby. But Tut 

Cova r held clearly the contrary, that it was a good conſideration, 

for by reaſon of the promiſe the plaintiff was drawn to make there 

leaſe ; and it is not material that the defendant took no benefit by it 

SECONDLY, It was alledged, the defendant did aſſume that he 

and Putter upon requeſt made ibi would convey, and no requeſt 

made to Putter, but only to the defendant ; and it ought to be mag 

to both, for /i is the plural number, and fo ſhall be intended, upu 

a requeſt made to both. But Coke and GODFREY argued thi 

the word ibi may be referred to the defendant only, for this worl 
comprehends the ſingular number as well as the plural, and ſo ny 

be refcrred to the defendant that is firſt named ; and the requeſts 

to be made to him that did promiſe, which is. the defendant ; and 

relied upon 22. Ed. 3. pl. 4. But the Juſtices ſaid that the word 

fibi is to be referred to both, for both are to do the act: and it wa 


afterwards adjudged that the plaintiff nihil capiat per billam. 0 


C? 27. Knight againſt German. 


Trinity Term, 29. Eliz Roll 669. 


An action will Een upon a judgment in an action upon the caſe, I 
not lie for in- — errors were aſſigned. Firſt, for that in the ſaid action tht 


— — then plaintiff declared, that whereas be was of good name 1 ti 


it be done mal fame, the now plaintiff intending to detract from his name 


cioufly and with- fame, and put his life in jeopardy, did maliciouſly cauſe a bill d be 
wine" 4 indictment of felony to be written, and the * being ſo wh en 


1. Jones, 23. to the grand jury, ET fa'ſo depoſuit omnia in ea contenta fore ut; 
— 1 — whereupon he was indicted of the ſame felony, and after arraignch 
Cro. Jae. 130. Was found not guilty, and thereupon brought the action. Upat 
OS not guilty pleaded, it was found for him; for which he had jus 
Cro. Car. 15, ment to rover ſcventy-t vo. pounds for damages aud n 

, | geil. 


„ FP * | : by 2 8 — "Y — P FJ » " 1 4 * ” 14 2 
% - / | 
s Terr d 30. Eliz, In B. R. 
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21 


/v2ra upon this matter ſhewn, no action doth. lie —Secondly, that kvienr 


he exigent upon the judgment fuppoſeth only ſeventy pounds was Ru, 
ecovered, and not mpre.. 3 


As to the firſt matter be Court was in doubt; but WX AT, C. J. Hawk. Pig, 


. that this indietment being written and preferred malicioufſy, 1, Tem hep. 

ntif i; not reaſon but an action ſhould tte to punifh'ir': and if two con- 493. 520. 538. : 
im; pire maliciouſly to exhibit an indictment, and the'party be nequitted, 1 ves Rep. 

uch e ſhall Have a conſpiracy 3 ſo when one doth it, this action upon “8. 231 

es he caſe lieth, But Sch UTE and GawDY contra, that the action 

th not lie, for then every felon that is acquitted: will ſue an action 

ther "But for the ſecond error, they held clearly it was well affigned, if judgment be 

the or there was no ſuch judgment for ſeventy pounds; and though it recovered for 


f one ſum, and 
vas the default of the clerk, yet it cannot be amended to make the he nes 


dutlawry good. And it being moved at. another day, the opinion ſuing to out- 

f all the Court was, that the action lieth not when the indictme * r 
; preferred by the party grieved, and he purſueth it according te is error. 
he law: and the ſtatute of Weſlm, which doth. give damages where 

he party is acquitted, doth prove this, and this cafe remaineth alt 
ommon law. Vide 27. Hen. 8. 27. Af: 12. & 7. Hen. 6. pl. 14. s a 


Savel again Wood. C4 
ROHIBITION againſt a parſon who ſued for tiches in the ſpi- On » ſuggeſtion 


ricual court: and ſurmiſed that the clerk. of the ſaid pariſh, and — — 5 
k. ll his predeceſſors, aſſiſtants to the miniſter there diuina celebranti, ſo much *. — 
L 


11 uſed to have five thillings of him, &c. for the tithes. of the to the pariſh» 

place where, &c. Co k E ſaid this. preſcription .,is void, for it is in clerk in lieu of 
X N 1 * 4 L * tithes to the 

ne perſon ouly that hHath no perpetuity, but is dative and re- rear, a conſul- 


ſoveable, 32. Heu. 6. pl. 5. And if it be a+, good ſurmiſe, yet tation ſhall be 


reis no caulc but a conſultation ſhall be awarded, for it is ta A. 
. Na D hed. ww ; " Poſt, 136. 251. 
11 ome in queſtion in the ſpiritual court, whether the parſon or clerk 256. 309. 315. 


bah right to the tithe? And he ſaid it was lately adjudged in-Buſb 

v. Hunts, where the vicar, ſued: for tithes, and a,prohibition prayed Moor, 908. 
up on. ſurmiſe, that he had uſed time out of mind to pay the tithes 2 
to the parſon; that it was not a ſufficient ſurmiſe far a prohibition 

to entitle another to the tithes, for that ſhall come in queſtion in the 
court-chriſtian. hs of Go no ent oh -1 * 
Nora. Afﬀterwards, Hull. 30. liz. it" was moved again by 
Giwyy and FLEETwo0D, ſerjeants, for the plaintiff, that it was 
a good preſcription, becauſe the parſonage was a parfonage impro- 
priate, and by intendment it commenced by the act of the parſon, 


" v2. that he made a compoſition that the tithe of. that land ſhauld 

be BY © paid to the clerk in diſcharge of himſelf, and that he had uſed 

of tme out of mind, &c. to pay to the clerk. five ſhillings in diſ- 5 
charge of all tithes, &c.— Tus Cour ſaid, if this ſpecial matter a 

d be ſhewn in the ſuraiſe, perhaps it might be good by re1ſon of te 

i ntinuance, and that by this the iid is alfchar ed from finding 

ne the clerk, with which peradventure he ſhall be 7 dy and fo is e 

1; 352 payment of tithes to the parſon himſelf; but ſuch matter is not 

6 ſhewn, and by common intendment tithes are not to be paid to the Pe bl 
1 pariſh-clerk, and he is no party in h preſcription can be alledg- - 4. 
. K. 


ed; and thereupon they awarded a conſdltation. 


— 


Topliffe 


a 
LO 


e 


a» 


— 
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will not bind 
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, 
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cn mi. Iuopliſſe againff Wilſon. 


Words eQtion- A CTION for theſe words: Mr, Tepliffe hath forged and cou 

_— | « terfeited a certificate to a commiſſion out of the exchequer, 
et and hath forged and rounterfeited Mr. Bircket's and Mr. Save; 
« hands, the commiſſioners, and hath put their hands to it, by res 
« ſon whereof he got a verdict in the exchequer, whereas othervik 
« he muſt needs have had the foil.” Upon not guilty, it was found 
for the plaintiff, damages ten pounds, And it was alledged in arreſ 
of judgment, that the action doth not lie, becauſe it was not ſhem 
what commiſſion it was, nor in what ſuit, ſo as the defendant might 
give anſwer to it; but judgment was given for the plaintiff, 


Cazr 30. . Ards againſt | Simpſon, 
Warranty by PJECT IONE FIRM E. Upon ſpecial verdift, the cafe wa, 
8 the father was tenant for life, the remainder to his daughter 
the heir, a fene and heir apparent (being a feme covert) in fee. The father make; 
covert, in re- 2 feoffment to divers uſes with warranty, and after levieth a fin: 
3 — — with warranty and dieth. The daughter for herſelf, and in the 
alone, and bar name of her baron, and by his conſent, enters within the year after 
the fire. the fine, claiming the land as her inheritance, and afterwards they 

let the land to the plaintiff, Two queſtions. , Fir/?, If this entry 
Lit. 


Oo — — by the feme only be good ? Secondly, If this warranty, deſcendiq 


. Balk. 685, upon her during the coverture, ſhall bind her? | 


And it was held by the Juſtices, that this entry by herſelf alone 
(the haron agreeing to it) is good. - * 

Secondly, That the warranty deſcending upon her during the co- 

verture, where her entry is congeable, doth not bind her. 

And at another day, FULLER and Gray moved, that although 
the warranty doth not hind the ſeme after the death of the baron, jet 
it ſhall bind the huſband, for he might have entered before the 

' deſcent of the warranty, which he not doing, is bound as a deſcent 
dyring the coverture. But it was adjudged for the plaintiff, for the 
warranty doth not deſcend upon the baron, but upon the feme only, 
and being void to bind her, ſhall not bind him (a): | 

(a) By 4 Ann. c. 16. f. 21. all warran- the anceſtor had no eſtate of inheritance 
ties, by any tenants for life, deſcending to in poſſeſſion, arc void againſt the heit. 


any perſon in remainder or reverſion, are Co. Lit. 373. b. 
void; and all collateral warranties, where 


Canz 31. | Mary York againfl Allen. 


1 


CIRE FACTAS upon a recognizance. The caſe was, One vn 


= — ho quarto exadtus in an action againſt him, and afterwards was qui 


exigent was 70 exatius, 23. Nov. 27. Eliz, and afterwards the pardon cam, 
ewarded, the Which had relation to all offences before the firſt of November. li 
— by this the outlawry be diſcharged? was the queſtion; for the out- 
| lawry was after the time unto which the pardon had relation. And 
prima facie the Juſtices held that it was diſcharged ; but they woull 
2. Bac. Abr. adviſe. V. 36. Hen. 6. pl. 25. & 37. Hen. 6. Duartermain's Caſs 
8. 4 The next day it was moved again; and it was then adjudged that 
„Co 49. f. b. the outlawry was diſcharged and void, for the contempt and offence 
was pardoned, and then the out awry after is void. | - 


had os ; 


13 


be e , Cain te, 


E caſe was, Recoverers to an uſe before the 27. Hen, 8. Ce 10, In what caſe a 
make a leaſe for 99 years by indenture, rendering tol. per . not 
un. The leſſee by the ſame indenture covenanted with the recovers but (a1 abtiage 

that be will pay the rent to cui que w/e his heirs and affigns ; es the covenant. 
20V1S0 SEMPER, that if the ce/fuz que uſe doth not make his 3 
ir male his aflignee, that then he ſhall pay the rent to the re- 3. Leon. 428. 
rerers, their heirs and aſſigns. Afterwards cęſfui que uſe dieth, Moor, 107 
1 doth not make his heir-male his aſſignee; the leſſee doth not — _ 

y the rent to the recoverers. The queſtion was, If his eftate 2. Co. 71. * 
s forfeited, and that this proviſo makes his eſtate conditional ? 1. Bac. Abr. 397- 
After argument, it was adjudged. that it was na condition that whe ood : an. 
-nt to the eſtate, but only abridged the covenant. | | Gs 

Tugx was another 2 If fg rent be N * Ta fa FRE what time 
:. Michaelmas and Lady-day, and it is axrear at Lady-day, and not rent m | 
manded at that day, if he — demand all at Mijchae/mas-day? And 2 


es held he cannot, and a demand in that manner is void for all. 2. Co. 74. 
ine ; | e 

he Allen againff Andrews, of Gray's Inn, Carr 33. 

ter c 


Trinity Term, 29. Elia. Roll 1003- 


: * lng upon an obligazion of 3ool, which was conditioned to A tender at the 
ag pay 141. yearly to the party, during the life af the wife of kon 9 | 


e defendant, at Michaelmas, or within pne month after, at D. pointed to 
he defendant pleads, that twa days before the end of the month * N — * 
came to D. and there tendered the 141. and none was there to one ; wg 15 
ceive it; which matter, &c. and concluded not, that he was void. Ante 14. 
! temps priſt; and upon this it was demurred in law, if this ten- | 
r were good. | | | | x f ; Co. Lit. 1 bs 
Tar JusTices held, that if the tender had been to the +; ag 
intiff himſelf in perſon, within the month, if he had come 12. Mod. 421. 
ther, this peradventure had been good; but it ſeemeth hard to 1-4 Raym. 623. 
nder it when the plaintiff was abſent ; and to compel him to at- 
dall the month was not reaſonable: but by Wzar, it is more 
alonable that the laſt day ſhall be for one to tender, and the 
her to receive 3 but they were in doubt of this caſe. © | 
But CLENCH ſaid, if one be obliged to pay another rol. at 
[1chatlmas, or within ten days after, and no place is limited for 
yment, then if the obligor meet the obligee within the ten days, 
dd doth tender the 10l. the obligation is ſaved ; for perhaps at 
e laſt day he cannot find him. And the Juſtices held, in this 
ſe, the defendant need not plead tout temps prift, for this ſum 
ant be intended parcel of the ſum contained in the obligation; * 
peradventure . more ſhall be paid during the life of the feme, | 
an the ſum in the obligation doth amount unto, But afterward - 
was adjudged for the plaintiff: W 


Morris againff Kirke. 2 Carr 34 on 


| SSUMPSIT. And declares, that whereas he had expended divers 1a ofſumpht for 
ſums of money for the defendant, amounting to 251. the money expend» 

Fendant promiſed to pay him all the fums of money which he os A 

L ee, and muſt by averred in the declaration, | Qs. Sex . Term Rep. 29. Poſt. 78. 85. 91- 


179. 219. 
bad 


SS es 


- * 
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Moxxits had expended for him, and alledged that licèt ſpits requifitus, the 
K 7 defendant had not paid, &c. Upon non aſſampfit, it was found fy 
AMEN the plaintiff” And it was now alledged in arreſt of judg 

” that the plaintiff ought to have alledged the day and- place of th 
requeſt, for it is iſſuable; and it is not like to a common action u 
the caſe where a duty is dne, for there it is payable without . 
queſt, and it is in nature of an action of debt; but here an ad 
is only maintainable upon the promiſe, and is not Payable 
without an expreſs requeſt, and ſhewing what is due. And {oj 


was adjudged. 5 | | we 
Preſton againſt Tooley. 

| Trou inity Term, 29. Eliz. Roll 768. Niue 
Delivering a ERROR upon a judgment in an afſumpft, brought in the con 
_ v9 _ 7 mon bench, Paſ. 28. Rot. 927. — The cafe upon the recorl 
the Je — was, Tooley brought an a ſumpſit againſt Preſton, and declared, thy 
to inſpect and whereas John Gibbons by his writing obligatory, ſealed with by 
yn dar 6 a. ſeal, 26. Eliz. „ in formd et naturd ſcripti obligator” five recognitini 
- rages # „ fſecundem formam flatuti lapulæ apud Weſftmonaſlerium, de dei 
his promiſe to © pro merchand'fes in eddem emptis recuperand' ordinat et provis defi 
Tut ib he aig © modo confet? coram CHRISTOPHORO WRAY, capit' juſticiaris, &. 
not redeliver it recognovit et conceſſit ſe teneri in mille libris, Ec. juxta form im tif 
to the plaintiff « flatuti, Wc.” And that afterwards upon 28. March, 27. Eliza 
rn London, at the requeſt and inſtance of the defendant, he had ( 
Ante 67. 30. livered the ſaid writing obligatory to him, ad inſpiciendum, ul 
1. $aund: 33. ſafely to keep and redeliver to the plaintiff within ſix days after; 
Cowp. 290. and that the-defendant, in conſideration thereof, did then aſſume # 
him, that if he did not redeliver it within the ſaid time, that k 
would pay him when required 1000ol. and alledgeth, that /icet the 
defendant had not redelivered the ſaid written obligatory with 
the ſaid fix days after the ſaid delivery, and lice? the laid plaintiff aft 
the ſaid ſix days paſſed, viz. at ſuch a day and place required th 
ſaid Pre/lon to pay the ſaid 1000l. according to his promiſe ; þ 
had not paid, and refuſed to pay, to his damages of 1000!. Tit 
defendant did demur in law; and for cauſe ſhewed that there wa 
no ſufficient conſideration to charge him. But after divers args 
ments it was adjudged a good conſideration to charge him, am 
thereupon a writ of enquiry of damages was awarded; upon whit 
it was found, that by the non performance of the promiſe, tit 
plaintiff ſuſtained damages 200l. and for coſts of ſuit, 53s. 46 
which were accordingly adjudged to him; and 171. 6s. and d 

more for coſts. ; | 
The form in Uron all this matter a writ of error was brought. Firſt em 
which a bond aſſigned was, that the ſaid ſtatute was merely void; for it is alled 
ns Paple of to be a ſtatute ſtaple, according to the ſtatute for the recoveryd 
may be pleaded. debts made at Weſtminſter, Se. whereas it is a mere ſtatute, ſip 
which is to be acknowledged before the mayor, &c. according 
5. Com. Dig. the 27. Edw. 3. c. 8. (a) and not before any other; and this 5 
455. | knowledged before WRAT, C. J. Sed non allocatur, for it i 
held clearly to be well enough alledged, for it is a ſtatute ſtaple® 
| according to the 23. Hen. 8. c. 6. and it is pleaded# 
ciording to the uſual courſe of pleading ſuch ſtatutes. - 
In -ſ.mpft, it Second error, that there was no time certain ed, who 


to cope Try he delivered the ſtatute to the defendant z but only it is alledgo 


ie delivery. (a) See alſo, 11, Edw. 1. de Acton Burnel, and 13- Edw. 1. de Mercator, 


242135. 


4 
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at at ſuch a day he was poſſeſſed of the ſtatutę, and delivered it to * 

e defendant at his inſtance and requeſt. Sed non allocatur; but I 12 . 

| not hear their reaſon. 1 5 er bing 5 

Third error out of the record, that the plaintiff quarto die obtulzt An - ory 

againſt the defendant per attornatum ſuum, but ſhewed not who i R. wichout 

16 his attorney, and if he had no attorney it was error. CURTA naming the 

"tra, becauſe it is not the courſe of the common bench, to enter attorney. , 

- name of the attorney till after the declaration; and in the decld- pf Ss. 

don it is ſaid that he appeared per Tho. WARREN, attornatum Dougl. 115. 

im, But EGExToN- ſhewed a precedent where the entry was, 

at one appeared by — CUTTING, attornatum ſuum, and ſhewed not 

is chriſtian name; and this being alledged in error, the judg- 

dent was reverſed, which the Court here did agree; for where he 

eddleth with his name, he ought to name him truly by both names. 

Fourth error, which was not put in the record, that it was 

Iledged, let he had not delivered it within fix days, &c. ſo he 

oth not preciſely affirm it. CV RIA contra; for it is a good affir- 

gion, as Buckley's Caſe in the Commentaries. : 

Fifth error, that the conſideration was not ſufficient, for it What is a ſuf- 

ppcareth not that the defendant had any benefit by the ſhewin _ — 

to bim, but rather charge and trouble to keep it, and dal 2. Term. Rep · 

a it, But as to this the Court would hear no arguments, for 28. 4. 

ey held it clearly a good conſideration; and this was the point " 

iſputed in the common bench, and therefore they commanded 

he judgment ſhould be affirmed. —— 

But EGERTON, /-licitor, moved that the judgment might be A writ of en- 

ed for another day; and then moved another error, that upon qu held good, 
3 F oe oh | 4 though no day 

ie writ to enquire of damages, the plaintiff had no day given was given to 

im in court, and no day was given to the defendant then to ap- the parties. | 

ar, and vouched 8. Hen. 7. Roll 29. Bk. of Ent. 273. where the N 

cor was aſſigned, and admitted good; and this he ſaid was a Yelv. 97. 

anifeſt error, and the Court ſaid they would adviſe of it; but Co. 6. b. 

terward the next day it was moved again, and this error over - 8 

ule; for they ſaid the courſe of the common bench was to gire 

0 day. But all the precedents in this court are otherwiſe, and 

he death of the party plaintiff abateth the writ (a). And the 

dament was affirmed, oo ig MAT ts ö 


* (a) Sed vide 8. & 9. Will. 3. c. 10. 


U 


x 


The Mayor of Lawnſon's Caſe. | Cars 36. 


RESPASS againſt him for taking a quarter of corn. He juſti - A mayor can- | 
ſied for that it was within the town of Lawn/on, and it was not jultify tak- 
anage feaſant in his freehold. The plaiatiff xeplies, that they fees lem k- 
ere by charter in the time of queen Mary incorporate, &c, and a market - place. 
3 7 granted to them, and the place where, &c. was ap- ag > 17. 628, 
es S "a the market-place, and he brought his corn on the 2, La. > 6 


and ſet it there, and the defendant took it: and upon 1590. 


cmurrer, it was adjudged without argument, that upon this Oer P. 661. 
"er the mayor could not juſtify the taking. 4 hs 3 
Dinham 2. Stra. 1238. 
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cam ©. Dinbam againf Bock: .* M-. 


| Quere, Whe- Ts for breaking his cloſe. Defendant pleads that J. g 

— T7 Nl was ſciſed of the land and let it to 7. D. and he as his ſeromi 
ar — 3430 entered, and gave no colour to the plaintiff ; and for that caut 
cial title muſt the plaintiff demurred. And it was argued by GR1FF1TH of thy 


give ter to, one part, and by SHIRLEY on the other part. | 


| >, A GRIFFITH faid, that when the defendant doth make a ſpeci 
90, a. title to himſelf or to any other, he ought of neceſlity to gin 7 
colour to the plaintiff; but when he pleads a general plea, or thy WW» 
it is his freehold, it is otherwiſe. 2. Edw. 4. pl. 8. bl 
SHIRLEY contro, becauſe the defendant doth make no title t | 

himſelf, but doth juſtify as a ſervant. 18. Edu. 4. pl. 3. 

Wray, C. J. ſaid he ought to give colour, though he juſtifiel 

as a ſervant, but moved the parties to relinquiſh their demurrer, 
and plead to iſſue, which they did. * { 
Car 38. Gabriel Widow againſt Peter Clerke. | 
A.mayor, who B OF DEBT for 4ol. upon the 23. Hen. 6. c. g. brought h | 
* * judge | the plaintiff, tam pro ſe, quam pro domind regina. And deelared, . 


bound to take that whereas Antboney Wolley, 27. Elia. had ſued in the court d 
ſufficient bail; Nottingham, before the ſaid defendant, then mayor, and J. S. and 
—_—_— J. D. ſheriffs there, according to the cuſtom of the ſaid town, 1 
ſing it, muſt be plaint of treſpaſs ſur caſe againſt Anthoney the plaintiff, upon which 
by information a capiat was awarded by them to, O. B. ſerjeant and officer of tle 
oreriginal bil. ſaid court, to take the ſaid plaintiff, and have his body befor 
Poſt. 544+ them at the next court, viz. 1. Septembris, to anſwer, &c. and thit 
3 1 afterward, viz. 23. Auguſt, 27. Eliz. the ſaid O. B. arreſted hin, 
— i 3 and that he committed him to the priſon of Nottingham, under the 
Cro. Car. 138. cuſtody of the ſaid Peter Clerke, mayor of the ſaid town, and 
| mg gh keeper of the queen's gaol there; and alledged further, that he 
3. Burr. 161 ON being. then in priſon, 28. Auguſt, 27. Eliz. did offer to the fai 
Strange, 479. mayor, keeper of the ſaid goal, ſureties, &c. to appear at the nen 
1 court, to anſwer to the faid Anthoney Wolley in the ſaid action, 
_ 332. which ſureties he then refuſed, and kept him in priſon, until, 6, 

1. Sid. 30s. fed apainſt the form of the ſaid ſtatute, per quod ofio pecrevit. 
_ I. The defendant pleads nihil debet, and found againſt him; and 
Milward v. this term it was moved in arreſt of judgment, that the action liel 
— — not againſt the mayor, for the ſureties were not ta be offered uni 
$i, * him but to the ſerjeant; for the mayor was the judge to award th 
2. Morgan's proceſs, and cannot be an officer to himſelf to take the bail, Al 
1 cum the warrant is, that he ſhall take his body and keep him till tht 
955 next court, viz. 1. Septemb. and ſo till that day is come he is in tit 
cuſtody of the ſerjeant, in whatſoever priſon he is committed 
Alſo the ſurety offered is not according to the ſtatute, for it is thi 
he ſhall appear ad reſpondendum, whereas it is to be only for I 

appearance, and not for his anſwer. ; 
Sed non allocantur, for it was held clearly that the plaintiff x to 
Poſt. 168. recover, for the ſerjeant is but the inferior officer; and E 

om Car. 138. the mayor is judge in ſome reſpects, yet he may be an officer 
Cre. Jac. gg. keeping the gaol; and here he is not only the judge, but i 
0. Co. 101. b. ſheriff alſo, and the plaintiff being in priſon under my 


der to offer ſureties to him; and ſo is the common courſe, in Wide 
;ndon, upon plaint before the ſheriffs, and a precept to the ſer- . 

't to arreſt one, the ſureties ſhall be found and offered to the IEE. 
erifs. 9. Hen. 6. pl. 19. And when the party is brought to the 


. 4 L we hi 

| he is under the mayor's cuſtody, and not of the ſexjeants (a). (a) See 1. Bac. 
* P 4 — held clearly that the ſurety offered was according to the — ol in 
1 :tute, and eommanded judgment to be entered accordingly, but 


was ſtayed till the next day. enn 
Wal Ms LET, ſerjeant, then ſaid, that the action is not well 
rought; for the 18. Eliz. c. 5. is, that no action ſhall be brought 
ut by information or original action, and not otherwiſe, and 
dis is by bill of debt. 1 | | Ac 
Coxt.—This action, in this court, is the proper original 
ion that is ſued in this court, and ſo is within the intent of the 
. Rich. 3. c. 17. & 27. Hen. 6. c. 5. Alſo the 18. Eliz. c. 5. is 

> redreſs diſorders in common informers, but here he that ſueth 
the party grieved. But the Court held it will be hard to main- 
vin this action to be ſued here, for the ſtatute is in the negative, po. 


rſon; but they would adviſ. | J. Inſt 194. 
Dax1EL ſaid he was of counſel with the goaler of Boſtin in a 5 Co. %. b. 
ll brought againſt him in this court, and it was abated for this 1. Com. Dig. 
auſe, that it was not by information. 1 MS 
Afterward, Ter. Paſch. it was for this cauſe only adjudged for 

he defendant 3 and it cannot be helped by the 18. Eliz. c. 14. for 

ofaile, for this is not matter of form but ſubſtance, by miſcon- 

iving the action. | | 


Hector Nunns, DoQtor of Phyſic, againſt Gee. Cars 39. 


Eaſter Term, 29. Eliz. Roll 498. 
OVENANT. And declareth, that whereas the queen by her preach of 2 


0 letters patent granted licence to him, his deputies and aſſigns, covenant. 
ws d buy Spaniſh wool, and to tranſport it hither, &c. he by this 
[4 


denture bearing date, &c. granted to the defendant, and to 
Loger Norwood, the ſaid licence for eight years, with divers cove- 
ants to enjoy it; in conſideration whereof the ſaid defendant did 
vvenant and grant to him, to pay to him 100l. every year at two 
lts, viz. the Annunciation and Michae/mas; and further, that every 
ear at the feaſt of the Annunciation, or within twenty days after, 
e would make a new obligation of 150l. for the payment of the, Wood's Con. 


y ud tool, the next year; and alledges in fact that the defendant 396. 

y d not paid him the pol. due to him at Michae/mas 28. Elia. and Covp-819 

t dat he did not make an obligation at the Annunciation, c. and for 1 ** 
4 doſe covenants broken he brought the action. | 

vr The defendant pleaded, that in the indenture there is contained, 


PROVISO SEMPER, that if the defendant doth not every year 
make the obligation at the feaſt of the Annunciation, or failed of 
payment of the money at the day, that then and from thevce- 
forth the ſaid indenture, and every clauſe, article, and ſentence 
therein ſhould be void, and of none effect;“ and ſhewed that he 
led in making the obligation at the firſt day, and ſo the inden- 
d n void, and demands judgment, / acts. Upon this it was de- 
ured in law, | | | | Owrg 


at it ſhall not be ſued otherwiſe, which doth not refer to any 1. Roll Ab. 37. | 


; ' tt. + an” nants on the leſſee's part, and after the leaſe, &c. became void by 
; #f vl, . rl, non-reſidency, &c. that for a covenant broke before, an action d 
AST > 2571 g | ; | 
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Nerz, Ovxx and Wood argued that the action did lie, for this co 
F. uy . Hant was broken before the indenture became void, and thereſm 
it is not reaſon but the action ſhould well lie; but they agreed thy 

Poſt. 916. for the covenant for payment of the money no action did jy 
- ' becauſe the indenture was void half a year before, by not mak 
the obligation; and the indenture is, that “ then and thencefors 

% the indenture ſhould be void,” and fo for all the time before k 

remaineth chargeable; as in caſe of leaſe for years, and ſo 

rendering rent, and for non payment, the leaſe to be void; a 

though the leaſe becomes void, yet for rent due before debt lieb: 

| ſo upon the ſtatute of 13. Eliz. c. 20. of leaſes made by parſons, tha 

(e) See alſo upon non-reſidency for eighty days (a), the leaſe ſhall be void, an 
14- Eliz. c. ir. & that all obligations, covenants, &c. for enjoyment of ir ſhall he 
18. Eliz. c. 11. void, yet it was adjudged, 26. Eliz. in Walls and Cox, that where 


Fei. that Parſon made ſuch a leaſe by indenture, in which were divers com 


covenant did lie. | | 

War, C. J. faid, the caſes are not alike; for in that cit 

the covenant was plainly broken, and the leaſe and covenany 

after became void ; but here the thing that makes the indenture void, 

Poſt. oo Is the breaking of the covenant, ſo they are both at one time, an 
"ſo he hath loſt all his bargain, and all his benefit of, the indenture 
and the other party is at large, and ſo no priority here. But the 

would adviſe. —In Trinity Term following, it was adjudged for the 

plaintiff; but I heard not their reaſons: but it was faid that the 

reaſon was, that the intent of the party was, that it ſhould h 

void only to have benefit of covenants broken in futuro, but fr 

the covenants broken before it was never their intent, but thx 

the party ſhould have advantage of them. 


C = Simmons againſt Sweete. 


A magiſtrate ALSE IMPRISONMENT. The defendant juſtified, becut 


may bind to 


good behaviour the plaintiff ſaid to J. S. that the mayor of Bar/alle was 
a perſon who fool, which the mayor hearing of, commanded the defendant, beiy 


— any but an officer, &c. to impriſon him. Upon demurrer it was adjudge 


priſon except no plea, but for ſuch words he might have bound him tos 
ee = good behaviour, but was not to impriſon him; yet if the man 
ec. of Bis had been in public place of juſtice, and he had called him 


Omce. 

Poſt. 669. ſuch opprobrious words, he might impriſon him. 
Moor, 247. 11. Co. 98. 2. Roll. Ab. 78. 1. Haw. 89. 261. 2. Salk. 697. 1. Strange, 560. 3- C 
Dig: 488. 4. Bac. Abr. 698, Wood's Inſt. 417. a. Ld Raym 1029. 


* 


- 


Carr 4. | Hubbard's Caſe. 
la trover the A CTION for trover and converſion, and doth not alledgt 


I place of converſion, which is a thing material, and de"; 


alledged. alledged in arreſt of judgment, the bill was abated, 
Ante 74. Poſt, 99. Cro. Cad. 862. Bull. N. x. 46. &, Com, Dig. 30. - , Blas 


Michaelmas Term, 29. and 30. Eliz,” In B. R. _— 


Bland againſt Maddox. 5 e e . 


JROHIBITION. It was agreed clearly that a layman may be A lyman may 


| f and be preſented to 
reſented to a prebend, for non habet curam animarum; and Me ws. 


oK k ſaid, all the poſſeſſions of, prebends were at firſt the biſhops, 2, Roll. Ab. 341. 


A Edu. 3. pl. 5. 30. Edu. 3. Pl. 26. and de mero jure do pertain 3. ———_ 
u the biſhops (a). if "0 — 3 [fe Vis Ab. g. 
2 (a) Set 3. Jac. 1. c. 11. ** 100 

jeth: | . ' |; \ 
2 Carter againſt Goddard. | Cary 43. 


DRROR. The caſe was, Goddard brought an aſſumpſit, and his A declaration 

L grit was, in conſideration that he would procure J. S. to 12 8 
| es R y the writ. 

fign to Carter ſuch a term in certain lands, that he would pay Poſt; 119. 170. 

im gol. and alledged that he at his procurement had aſſigned, &c, 435. 3 

ut in the declaration it was not alledged that he had aſſigned the 1 Com. Big. 

rm, &c. and ſo no conſideration; and this was aſſigned for error. 328. 

CokE prayed it might be amended : for when the clerk had the Cop. 407- 

nit before him, which was good, and would not purſue it, but engl. 114. 


* eave out a thing compriſed in the writ, which he had before him 1. Term Rep. 
un, or his information, this is amendable, 13. Hen. 7. pd. 21. 782. 5 
11. Edw. 4. pl. 2. | | | 


The opinion of the Court was, that it ſhould be amended for 


. 
hat cauſe; and they ſaid, ſo was the opinion of the Juſtices of 
| be common bench. 
1. | 
tht R ' 
King againſt Robinſon. = 847 44. l 
Eaſter Term, 29. Eliz. Roll go. | 1 49 


l N We plaintiff declared, that the defendant did In e hs 
aſſume to do ſuch a thing, &c. and upon on aſſumpſit it was Ip und tnat 
found he did afſume to do = and TICS bas not per- > —— 
formed. It was reſolved againſt the plaintiff: for the Juſtices ſaid, to perform the 
Where the plaintiff declareth that in conſideration of one thing, the ey 197 x 
defendant aſſumed, &c. and the jury find in conſideration of that and anther, the 1 
and another thing he aſſumed, he had failed of his offumpfit ; and Plaintiff cannot | 
the Juſtices denied the caſe of 32. Hen. 8. Bro, Verdit. ; 2 X 
NoTa. It was ſaid that Pa/. 14. Elia. CATL1N did cauſe a record Poſt. 147. 149. 
of Pof. 21. Hen. J. to be read in the queen's bench, of a judgment $59. | 
given before FINE ux, C. J. And the caſe was, a woman in 8 | 
Londen had given to the plaintiff flatrering words æquipollentia to a yet * ö 
promiſe of marriage, and by that means he delivered to her Comp. 766. | 
money and other things, and ſhe had cauſed the plaintiff to re-, TOP 4 
tun counſel for her, and to travel about her ſuits in chancery, and 1 
atterwards the woman refuſed to marry him, and married another, 
in deceit and fraud of the plaintiff: the woman traverſed all the 
matters alledged againſt her, and part was found for the plaintiff, 
R part againſt him; and this was one matter found for him, 
- the woman had given unto him banda verba matrimonio equi- 
Penta; and the plaintiff had judgment for thoſe particulars that 


1 


80 


Kine 
again 
Rovinon. 


part only is found for him, the plaintiff ſhall have no judgney 


2. Vent. 151. 
12 1. Term 


p. 133+ 240 
226, | 


Cat 45+ 


Land deviſed to TMHE caſe was, Tremain ſeiſed of the — of D. deviſed th 


ſeveral execu- 
tors in fee, to 
the intent that 
they ſhould 
diſpoſe of it. 
may be ſold b 
any of them 
the others re- 
fuſe to execute 
the authority. 
Ante £6, 


Godb. 77. 


- cutors ſhould ſell; and in ſuch a caſe at the common law, the fa 


© otherwiſe (a), for there failing in part, he fails in all. 


tent and purpoſe that the deviſees ſhould ſet it for the beſt prost 


The cafe was argued by Por HAM and EGERTON ; and it wa 
Co. Lit. 113. a. 


Michaclmas Term, 29. and 30. Eliz. In RM 


were found for him, and he was amerced for the other; and thi 
was an action upon the caſe, for the deceit in not marrying bia 
for he did pot declare of any promiſe of marriage in fad. | 
CaTLin faid it was to be noted, that the plaintiff had Judgmen, 
although but part found for him, and part againſt him, which, 
contrary to that (as he faid) thar hath been ruled here twice 9 
thrice, That if an aſſumpſit be brought upon ſeveral things, ul 


for any part. But SoUTHcoTE ſaid, that the record ſhewn yy 
an action for divers deceits; which being traverſed, and part fou 
for the plaintiff, and part againſt him, yet judgment may be gin 
for the plaintiff, for the part, &c. but of an entire promiſe it 


Bonifaut againſt Sir Richard Greenfield. 


ſame to J. S. and three others, and to their heirs, to the ip 


and convert the money thereof coming, to the performance of hi 
will; and in the concluſion of the will he maketh them four ti 
executors, and dieth. One of the four refuſes to meddle with the 
will or ſale; and the other three ſell the land in the life of the 
fourth; the queſtion was, If the ſale was good? 


adjudged that the ſale was good by the three, either by the commu 
law, or by the 21. Hen. 8. c. 4. for when he deviſeth the land u 
four to ſell, &c, and afterwards maketh them his executors, thi 
doth tant amount as if at the firſt he had de viſed, that ſuch his ex 


by three, the fourth refuſing, was good; for they three may pet 
form the will without the fourth; but the ſtatute maketh it clex 


Michaelmas: Term, 
29, and 30. Eliz. In the Exchequer, 


Sir Roger Manwood, Nu. Chief Baron. 
Edward Flowerdew, K y.... 
Thomas Gent, E. Jq. ( 


Barons. 


The Queen againft Blaucher. 2 Lee ER "2 


| HE queſtion was, If upon a traverſe to the certificate of the Tenths are to 
Biſbop of Lincoln for non payment of tenths upon demand, de pid at — 

xr within forty days after, whether the benefice be void by the 2838 | 

b. Hen. g. c. 3. that enacts, that after ſuch default, and certificate ae by the bi= 


jereof made to the court under the ſeal of the biſhop, that it __=_ mm 4 


jall be void? | Otherwiſe the 
Maxnw 00D, Chief Baron, ſaid, it hath been a great queſtion if certificate is 
is certificate of the biſhop be peremptory, or that the party 2 
jall be admitted to his traverſe of it. And upon great delibera- . 
u between the Barons, and by the advice of the other Juſtices, Meer, $41. 91g. 
bath been clearly held that the certificate is not peremptory, for 2. Inſt. 28. 
te biſhop doth it only as an officer, ſcilicet, as collector of the e 
nths, and not as a judge, as in the caſe. of baſtardy. And here 5 IDE, 
to be a default in the parſon, viz. non payment, which is tri- 
dle per pais 3 for otherwiſe all the parſons of Eng/and may be put 
t of their parſonages by ſuch nude ſurmiſe, and bare certificate 
ithout any anſwer ; and the law never intended to make the cer- 
icate ſo peremptory. =” be wok; 0 HR 
Bano GENT ſaid, he had known it ſo ruled in his experience 
pon an iſſue, upon avoidance or non avoidance, upon that ſta- 
te in a quare inpedit. e . 
And all the Barons held, in the principal caſe, that the officer 
the biſhop, who is to demand the tenths, ought alſo to be 
thoriſed to receive them; for he cannot appoint them to be paid 
another place, or to another perſon ; for the parſon is to pay 
zem at his own houſe, and to the perſon that demands them in 
- yg the biſhop; and they ſaid it had been ſo formerly 

a). | 3.4 wel . 


(%) By the ſtatute 2. & 3. Ann. e. 11. | ol. a year are diſcharged from the payment 
l the revenue of firſt-fruits and tenths is of theſe tributes; and the colleSion of 
cd in — to 5 a er for the them ia 2 regulated by 1. Oe. 1. . 
mentation of poor livings. —By 5. Ann. 2. 6-10. and 3. Geo. 1. c. 10. ; 

14 ad 6. Aud. c. 27. denefices under | 4 5 91 
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ci Arthur Robſert againf Andrews, Ann his Wife, and Coch 
| | "at's Þ * Trinity Term, 22. Eliz. Roll 583. 


il perſon re- T RROR of judgment in the common bench, in an accont 
eee by | which is entered there, Term. Pajch. Rot. 940. where 4 
—— for the deu and his wife and Corket declared againſt the li 


relief of others, Arthur Robſert, that he on the 20th of Augyf, 10. Elia. apud Fi 


he may be charg- - ee 5 len . * 
edas Raving l in cm. Nor f. was the receiver of the money of the ſaid Corket n 


received it, in Ann, dum ſola fuit, viz. by the hands of Jo. Vaſe, 100l. to read! 
an action of a=. an account when he ſhould be required; yet the defendant bd 


- — waz required to do it had refuſed, to cheir damages 200l. 


made that be The defendant pleads that he was never their receiver of tl 


ng ſaid 1col. or, of any parcel of it, by the hands of the faid þ 
— n Waſe, to render an account, &c. 8 e e dae 27 

judgment gad pon this they were at iſſue; and it was found by ſpecial w 
bones, gift that the 1oth' Aug. 10. Eliz. one Ofbert Munjord gave th 
lies: — the er- {aid 100l. for the relief of the ſaid Cocket and Ann, and delive 


ror of award: the ſame to the ſaid Jo. Waſe, then his ſervant, to the intem k 
ngitton differ ſhould deliver it to the ſaid Arthur Robert, for the relief of © 


ent county than 


where the action ſaid Ann and Cocket; and that he the ſaid 2oth Aug. 10. Eli. 1 
is brought, is deliver it to the ſaid Arthur Rob ſerr, for rhe relief of the ſaid 4 


ry — and Coctet, according to the ſaid" intent; and if upon the ud 


The plaintiff matter Arthur Robſert ſhall be ſaid to be the receiver of the 


may deny that money by the hand of the . ſaid v. Waſe, pur, Cr. tht 
- 2 prayed the diſcretion of the Court. It was adjudged he ſhall 


their uſe, with- {aid to be their receiver, prout, 6c, and that he ſhall account ml 
— . the ſaid then plaintiffs for the ſaid 100l, © | 

Kelcndant inter. Afterwards by virtue of a writ of copias ad computand:m, b 
pleads) be thall rected to the ſheriff of "London, the. faid Arthur Robſert was un 
- 4 and brought to the bar, and committed to THE FLEET, queuſgh 
magesandcoſts; c. and afterwards auditors were afligned to him by the Coum 


but he ane: hear his actount, and he found mainpernors in 200l. to ca 
— into account before them and to finiſh it, &c. and to app%® 


of erratew to court de die in diem until judgment was given thercupon, 

the want © ; 

an origival; but then this error muſi not be aſſigned hors de recerd,  . th 
a. | % - ä 


* 
F 


Hilary Term, 30. Elis. In B. K 83 
all the — es which by the Court he ſhould be adjudged Ro- 

2 or to render his body to priſon until he had ſatisfied. — 

ad hereupon he entered into account, and alledges, that be had NPI 

"tained the ſaid Ann dum ſola fuit (who afterwards intermarried 3 ; 

th Andrews) and the faid Cocket by the ſpace of eight years, e ok : 

D. in the county of M. and bad expended the ſaid one hun- | 

| pounds for the relief of the ſaid Ann and Coctet; and io pray» 

to be diſcharged. Upon this they were at iſſue, that he had | 

c expended the ſaid 100l. for the relief, &c. and it was found _ \ 
the plaintiffs, and damages aſſeſſed above the ſaid 100l. rati- ; 

interplacitationis compoti pradift twenty pounds, and coſts ten 

nds. Upon this verdi&t, judgment was given for the then 

zintiffs, and the coſts were increaled by the Court; and upon 

js judgment Arthur Robſert brought a writ of error. 


FENNER, ſerjeant, for the plaintiff, aſſigned divers errors —FigsT 
gon, The matter in law, which was adjudged in the common 
nch, viz. that they declared he was their receiver to render an ac- 
nt of the 100l. whereas it was found he received the money for 
ir relief, and not to account. But Tae Cour held clearly, that 
zen he received the money in that manner, he received it to their 
; and is accountable, if he did not expend it; and it is as if he 
| received it to their uſe by expreſs words. y | 83 


scon p ERROR, That they declared he was their receiver ad com- Poſt. 806. 
andum; and he is not accountable unleſs he did not expend it in . Leon. 87. 
ir maintenance; and ſo ought to have a ſpecial writ, and de- x 
ed ſpecially. Sed non allocatur ; for they to whoſe uſe the bail- 

nt was made can have no other writ ; for they cannot ſuppoſe 

received it ad merchandiſandum, for that is falſe, and he had no 

h authority; and in that caſe his coſts were to be allowed him. 


TyixD ExRoR, That in the writ and count he is ſuppoſed to be Poſt. 6:4. 
eiver of their money by the hands of 70. Vaſe, whereas it 3: Bl Com. 


* pht to be by the hands of Ohert Manford; for Waſe delivered 3. 

his ſervant, and it may be ſaid the delivery of the maſter; | 

Aby the hand of the maſter the receipt ought to be ſuppoſed. — 
th oKk anſwered, that whereas the ſervant doth contract, this | | 
lde faid to be the contract of the maſter, and he only charged 

is it, 11. Edw. 4. pl. 6. But here they convey only a ,off-on by 

Wwe bands of Waſe, but conveyed no intereſt by him; and there- 

oo  - ay count that be received it by his hands. 3 

1 FourTH Ex BOx, For that the writ was, and they accounted that 


vu their receiver, to render an account when required; which 
falſe, for no requeſt was mentioned upon the delivery — 
LE, The law implieth ir, 21. Edw. 4. 42. . 


rn Exzonx, The writ of account was brought in Norfolk, and 


10 | 
10 cap” ad computandum was awarded to London; whereas it 
nee r to have been to the ſheriff of the county where the adligan 


$ drought.— Cox x ſaid it was helped by the ſtatute of jeofailer 5 ; 
0 be appeared upon this proceſs, and fo had made it good; and 

in proceſs cannot be alledged after in nullo eff erratum plead- 
þ for if it had been alledged, the other party might have alledg- 
diminution, | 5-64 
G2 S1XTH 


* 
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Rowrnr SixrRH Exton, For that before the auditors, the defetidant ale 

agaipft ed, that he had expended the 1o0l. for the relief of the plaintifky 

Anne and they replied, that he had not expended the 100l. but ſaid not 

A general nor any part; for if he had expended any part, it is not reaſon x 

charge ought to ſhould give an account of that part; and judgment given upon u 

be — — ill iſſue is erroneous. Co x x. That inaſmuch as it is a collated 

8 iſſue, he is only to join with his adverſary, and is to add nothin 

to anſwer a to it; but in a general ſue it is otherwiſe ; as in an action d 

collateral * p waſte for cutting twenty oaks, the defendant ought to plezd, the 

| che plant. ” he did not cut the ſaid twenty or any of them; but in debt pat 

I.d. Ray. 42. an obligation, that he ſhall do no waſte: and the breach is aflipnd 

1 125 89 that he cut twenty oaks, it is ſufficient to plead he did not cut th 
or ona faid twenty oaks, modo et formd, &c. 2. Mar. Dyer. 116. 

A writ of error SEVEN TH ERROR, It doth not appear to the Court that there uy 

removes the re · an original writ, for it is not certified; and the ' defendant hat 

_ — pleaded in nullo ęſt erratum; and therefore cannot alledge diming 

Poſt. 153-155- tion, 20. Edu. 3. Error 2, 9. Bdw. 4. 32. and judgment gira 

271. 281-837- where there is no original is erroneous. —CoKE, If the plaintf 

I. Leon. 22. Alligneth for error that there is no original, and the defendu 

Cro. * 479. pleads in nullo eft erratum, he cannot after alledge diminution; by 

73 5 * this error being aſſigned hors de record, the Court here may writ 

Coup. 943 to the common bench to certify it; for by the writ of error, d 

is certified which is with the chief juſtice there, which is only ti 

body of the record; but the original and judicial writs rem 

with the cuſtor brevium and other officers ; which are never cer 

fied but where error is aſſigned for want of them. 

Damages and - E1GHTH ERROR, That the plaintiff had judgment to recover 

EI. .- mages and colts, and it is a poſitive law, he ſhall have none ini 

1 of account. Writ of account; as 2. Ric. 2. & 14. E 3. Damages. Andi 

though there is a precedent in the Book of Entries, where in u 

1. Rell. Ab. account damages were given, the reaſon is, becauſe the goob 

hy were delivered ad merchandiſandum, and to have increaſe; but iti 

3: WIH. 1%. not ſo in this caſe. But it was anſwered, that in the firſt juds 

ment to have an account, damages ſhall not be recovered ; bd 

here damages are not given ratione detentionis compoti, but- ration 

terplacitationis compoti, where the plaintiffs are delayed by the defes 

dant's plea; and although goods are given to merchandiſe, jet ł 

ſhall not recover damages for the detainer, but all ſhall be puti 

the arrears of the account. And in the old MaGNa CHaRTiE 

is ſhewn in what writs damages ſhall be adjudged, and a writ 

account is one of them. And in the Book of Entriet, fol. . 

damages are given in account. Afterwards, notwithſtanding tht 

errors, the judgment was affirmed. | | | 


By 4. Ann. c. 16. an action of account bill in the court of equity; and ther bo: 

ie given againſt the executors and admini- actions to compell a man to bring in 
ſtrators; but the moſt ready and effeRual ſettle his account, are now ſeldow uſb 
way to ſettle theſe matters of account is by : 4 


Cast 4. . Crow's Caſe. 


—— in ERROR of a judgment in treſpaſs of aſſault and battery, * 


for wn of = cauſe the judgment was gudd fit in miſericordid, whereas it 
7 * atur. P ſt. . » ' . U bo 8 . 1 * . IL. 
. roar. "HD; 60x 65-8 Gro. he Suri 5 Com. Di 


\ 
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qudd capiatar (a). TaxrizCUp moved, that this is for the plain- Cxow's Cas. 
7. benefit, and this is the default of the clerk; and ſo ſhall nat be 
goned for error; but the judgment for that cauſe was reverſed. 4 
. Edu. 3. fl. 29.  14- Elia. Dyer, 315. ARE IP ants 

e & & Will. & Mary, c. 12, C. R. they now enter that the fine is re. 

LS AA ſhall [i bon the fine — ; mitted; and in B. Ms m_ re 

ine: but the plaintiff pay 68. any fine or capias at all — 3. Com. 39 
4 evan 1 the defendant Carth. 390. Salk. 54. EST 
zong his other coſts; and therefore in — 


— 


Levellin again Watkins. C. 


RROR to reverſe an outlaꝛury, becauſe the original was againſt Outlawry re- 
Levellin, with a ſingle L, and all the meſne proceſs was verſus > | 

-rellin, with a double L. And the proceſs was againſt two, and , = 104. 198. 
ſheriff returned, guòd non ſunt inventi, and doth not ſay, „nee 


zrum aliquis,” And the Judgment was fur theſe cauſes reverſed... 


Griſling again Wood. Cann . 


RROR, for that in an action in an inferior caurt, the declara- — cannot 4 
tion was in Engliſh, whereas by the 36. Edw, 3, c. 15. alli m. 
ries are to be in Latin: and although it was ſaid the cuſtom Poſt. 85. 
re was ſo uſed, yet this cannot be good againſt a ſtatute, and ons N 

judgment was reverſed. And Evens faid, that divers indict 1 6 


nts had been diſcharged for this cauſe. 2 * ws 3. Ter. Rep. 371, 
) By 4 Geo. 2. c. 26. and g. Geo: 2. c. 27. all proceedingy are to be In Eng... nt 16%: N 


+ 


Devenly againft Ann Welbore. 
SSUMPSIT againſt the defendant as executrix of George Web Where a pre- 


bore, And declareth, that in conſideration that the plaintiff => aire 
id aſſure certain lands to Thomas Percy at the inſtance of the requeſt of the 
George, he aſſumed, that if Thomas Percy did not pay him yearly ug the re- 
dn requeſt ten pounds, and ten load of faggots, that he would dune —_— 
| them (a); and alledgeth in facto, that he did aſſure the land, &c. where it was 
the ſaid Thomas Percy; and that the faid TBm Percy, leet ſe-'73de, mult be 
requifitut, did not pay the ſaid ten pounds, and ten loads of. — 75 
dots; nor the ſaid George in his life, nor the defendant ſince Ante 24. 
death, Upon non ofſumpſit, it was found for the plaintiff, — 3 Ly 
er moved in arreſt of judgment, that the declaration was not Owen, 109. 
d: for the payment of the ten pounds, Sc, was to be upon . Saund. 3. 
jueſt, and a requeſt is material; for otherwiſe the deſendant is ben J nr 36. bf. 
rgeable; and therefore the requeſt, and the time and place where, Bav. Ja. 
zut to be expreſly alledged: and of that opinion was the Court, | 
# Judgment given, that the plaintiff nibil cap per billam, © 


(a) See 29. Car. 2. e. 3 


Can * 


— 


. LEY 


, "IS I 
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. Wilkes againff Morefoots. | 


A bed fide pur- TRE SPASS. It was held PER CunTan, that if one takes i 
chaſe of a horſe & horſe, and ſells it in a maxket overt, and toll paid for it, by 
— enters his name falſely in the toll- booth; yet the ale is clezh 

7. good, and the property altered, if there was no covin in the we 
2 465. dee: for the miſnomer of the party is nothing to him, when ne 
ged vide buys it bond fide, and is not cenuſant of the tortious taking; ul 
Owen 179. they adviſed the plaintiff to diſcontinue his ſuit, and ordered tha Dri 


1. Leon. 168. ſmall coſts ſhould be aſſeſſed; and it was ſo done. 
Jones, 163. 
2. Inſt. 517. 2. Term. Rep. 750. 


"ge o 
4 ? 


Casr = wn bs King's Caſe. . 


What acts of ING was indicted, for that whereas he was bound by recogy % 
miſbehaviour ſance to be of good behaviour, he had ſaid to one Xirton, th 
— rnb « he was a pelter, and a teller of lies, and a drunkard ; and the 
a recogniſance he would make him a poor Kirton; and that he had entered u 
for good be- « hroke the cloſe of Kirton;” for which an action of treſpaſs i 
hamour. t armiclieth. And the queſtion was moved by Cox, If theſe 
Palm. 126. cauſes of the breach of his recogniſance? for it is a common cout 
— 4 in ſuch caſes to indit men, which will be evidence in a ſcire fac 
2. Hen. 7. pl. 2. upon the Tecognifance, —WRrav and GawDY conceived at fk 
2. Roll. :50 that they are no cauſes of the breach of the recogniſance; for the 
Gz. En 199. party doth not break his good behaviour, except he doth ſomethin 
2 Leo. 160. in act or ſhew which tends to the breach of the peace; ax if k 
gg ge ,. goeth in waflike manner with weapons, or is in company d 
| Lamb. r,6.118, Tiotous malefactors, although nothing be done; or threatens 1 
B. R. H. 188. other to beat him, or to fight with him. - Theſe (although 6 
2 0p c thing be done) are breaches of the good behaviour. But when kB. 
258. 263. " "ſpeaks only words of reproach, which may procure another # 
break the peace, this is no breach of the good behaviour. 4 
they beld clearly, that the entry into the cloſe was no breach 
being done peaceably ; and he might pretend title to it; althoup 
in an action it is ſuppoſed to be vi et armis, and contra pacem. An 
| Wray faid, that nothing ſhall be ſaid a breach of the 1 
- cognifance, but that which ſounds to the hurt of another, andif 
intendment may be a breach of the peace; as aſſault, menace, lr 
And he ſaid, zi one be leading af his borſe, and he that is bound 
to his  goqd., behaviour doth take it from him, this peradventut 
may be a breach of the goed behaviour; for it is an aſſault un 
his perſon, although be take it peaceably.— Cuaue n denne be 
we words being pokes in diſdain and reproach, . ſhall be fads 
rage — bee ens for 1 may be eauſe of Ar- 0 

| the peace, 0 well as carrying of weapons, or having 3 
company following bim, a8 2. Han. J. is and the words ba 
malicious and opprobrious, give occaſion of blows; but the ct 
into the cloſe is no breach. Schur doubted of the words, ® 
cauſe they were opprobrious and ſpoke in malice, and do 


another to break the peace. And the Court ſaid they would 1 
Smith? 


viſe. Vide 4. Infl. 180 & 181. 
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E was indicted at the ſeſſions of the peace in the county of The ſeffions: * 


Oxon, for forging a falſe.deed, againſt the ſtatute af: g. Blinch2ve no uff. 

9. And pow TANFIELD: moved that this indiftment was nog pery by g. Eliz. 
|| taken before the juſtices of the peace, for they have ne g. 9- 
ver to take it; for the ſtatute is that Juſtices of Oyer and Ter- Poſt, 601. 697. 
ner, and the Juſtices of Aſſiſe, in their public and open ſeſſion, 9. Co. 118. a. b. 
all have power to enquire of ſuch offences 3 and giveth no au- 8 ws 
rity to juſtices of the peace in their ſeſſions ta enquire of it. Cromp. J. 56. b. 
d of that- opinion were all- the. Juſtices, that the N Hawk. P. C. 
ten before them was void for. they have ſeveral· and diſti Comper, 369. © 
thorities and commiſſions: one, to hear. and determine, Which 
to be kept in a place, aud at a time certain, and is to be ade 

ned to a certain time; and 2. commiſſion af the peace, ß; 
me whereof they are ta keep their ordinary ſeflipns'; and this 
jitment was taken befare: them ag ſeſſionem pacit. And EwENS ... «+ 

1 to them, „So it hath heen ruled within theſe two years.” But 
DPHAM, Attorney General; (aid, that he had known divers ſuch .in- 

tments taken, and never contradicted, and the parties had ſuffered. 

puniſhment. of the ſtatute. And thereupon the Court faid they as 

puld adviſe ; bur in. this term the indictment was diſcharged. | og - 3 N 


Higham againf Reynolds. ev Toi BEE; Gs 


* 1428 
0 


fix In treſpaſs fi 
as We. 
the defendant 
may plead to all - 
the treſpaſ r 
ter del „ 
Lay, 27. Eli. it was the freehold of one 1 juſtify — 2 | 
F : 


aden. 
S | 
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Hien au 35. Hin. 6. And as to the ſecond exception, be ſaid the plex wy 
againſt good, although he doth not traverſe the time after. For when, 
Rirzoros. pieads his freehold, or the freehold of another; it ſhall be intends 
| ſo to continue, except the contrary be ſhewn, and therefore ne 
not traverle the time after; and is ſo 5. Edw. 4. pl. 15. Andy 
this opinion THE CovkT inclined; but they would adviſe of x: 

but afterwards it was adjudged for the plaintiffo,0 © 


Carr 10. * 8 - Goſnal again / Kindlemarſh. « % 


In ello ;. TYEBT upon an obligation, dated 25. March, c. The conditi 
Eliz. c. 20. it was, that the defendant be not abſent from his benefice by ty 
— — ſpace of eighty days, nor permute or reſign without the aſſent d 
was abſent 8> the patron, that then, &c. The defendant pleads the 13. Els 
days et very va c. 20. by which all leaſes of parſons made of their benefices when 
—— 2 they are abſent, by eighty days et ultra, and all obligations fer 
Poſt. 262. 490- enjoying them, ſhall be void; and alledgeth, that he was abſent h 
Diggs, 126. the ſpace of eighty days, but faith not ef ultra. Upon which pla 
| Bulſt, 203. it was demurred. It was moved by Cox x, that this was an incur. 
Bac. 54% able fault in the plea; for he ought to have ſaid he was ablen 
368. 377. eighty days ef ultra; for he may be abſent for eighty days, and 
-owp- 34!- come again in the night of the eightieth day; and this muſt! 
2 Ter-Rep-74% epreſly alledged, and not by implication. Comment. 143.-- And d 
that opinion was the whole Coutts but they moved the parties u 


agree, and in the mean time they. would ſtay judgment, 
| Carr 11. 1 | | Bagnall againſt Stokes. 


The ſpiritual PROHIBITION. And ſurmiſed, that the defendant ſued hin 
—_— re- T being an executor, in the ſpiritual court for a legacy; when 
ence as would the plaintiff had a releaſe, but had only one witneſs to prove l 
be proof at com- A conſultation was granted: but if he had ſurmiſed that he hal 
— law. ay pleaded this releaſe in that court, and produced his witneſs; and 
1. 8 that they would not allow it, becauſe it had not two witneſſez 
2. Inſt. 608.” this had been a good ſurmiſe. And it was ſaid the plaintiff i; u 
— —.— . no miſchief; for he may have a prohibition after ſentence given i 
Hob. = that court. | 

12. Co. 66. Het. 859. Show. 158. Comb. 160. 5 1 . 
n — — 1 * 3 . * 


"Carr 12; =. Hamond againſ Barker. 


If a man ac- ,"T*RESPASS. Upon evidence the caſe was, J. S. by deed inrolkl 
—— A i in chancery, bargained and ſold a houſe and certain goods 
he cannot after. the Plaintiff, and after took the goods again, and would avoid ths 
wards plead ' | bargain and fale inrolled, by dureſs of impriſonment, — Gopfiii 
„ * it —_— be — by ſuch nude matter in fact. 7. 2 
3 „ Pl. F. 39. Hen. 6. pl. 32. 13. Edw. % Efloppel” 18. 48. Lau.) 
Rn $306: od. 33. for being inrolled, 3 is 2 a of record. Mosch 
Owen, 142. contra. And he faid, a deed inrolled is no record, but a thing 
| tay hap corded, 16. Hen. 7, pl. 5. and cited Brown and WEsT% 
Gilh. — opinion in one Morley ſ caje accordingly.— Tu Cob r faid, if 
Cowp. 59 Caſe was doubttul, and they would adviſe. But aſterwards tb 

conceived it would be hard to avoid the deed by dureſs : but i 

Judgment was given, becauſe the parties agreed. Ribe 


— 
* 
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Richard Scovel egainff Jo. Cabel. Carr 13. 
| ' Trinity Term, 29. Elia. Roll 193. « & by 
-CTIONE FIRMA. The caſe was, Leverſage made a leaſe A leaſe is made 
We Cabel, Jo. Cabel, and William ale by indenture, 54.5: _ 
to have and to hold to them for term of their lives. | PROvISsO, « gov * 
and it is covenanted and granted between them, that the ſecond © iscovenanted 
# of THT : 5 „and ted 
ſhall not occupy the land during the life of the firſt ; and the. thatthefecond 
third ſhall not occupy during the life of the ſecond.” The firſt'« ſhall not oc- 
cupieth all and dieth, and then the third enters, and made a leaſe 2 e . 
the plaintiff, who was put out by the defendant ; and all this mat-.,, [94 1 0 he 
r was found by ſpecial. verdict. The queſtion was, If this proviſo « third ſhall not 
a limitation of the firſt eſtate, and ſevereth the eſtate which was” — —_ 
yen to the three Jointly, and makes each of them in remainder one... fend 
ter the other? or, Whether it be only a nude covenant ?—HaR-—Thisis but a 
1s, for the plaint'f}. There is a joint eſtate given to them „ r 
che premiſes of the deed; and the words after in the proniſo can- ſball not alter 
t ſever the eſtate, and divide it ſo that one ſhall take after the the nature of 
her; and the pi is void and repugnant to the premiſes; and _ —_ — 
cited a caſe in Bendloe to be fo ruled, 14. Edu. 6.— HEAL contra. xge - 58. 
he proviſo is an explanation of the premiſes of the deed, and may 2 
and with it; and is a limitation of their eſtates, how each of them 
all take; and cited 8. Edw. 3. a leaſe unto two, habendum to one , —_— an 
© life, remainder to the other. And he ſaid he had known it te- 1. Term Rep. 
ved in this court, where a leaſe was made to three, habengum ta jos. 
em for their lives, ſucceſſips prout nominantur in the deed ; this 
ade each of them in remainder after the other. And in the com- 
on bench it was ruled, that where a leaſe was made to three for 
cir lives, babendum to them, to the uſe of the firſt for life, and 
ter to the uſe of the ſecond for his life, and ſo to the third; they _ 
ere ſeveral eſtates one after another; ſo here, their iptent appear- (s) Adjudged 
2 tobe ſo. Ga w Dx held ſtrongly, that the provi/o ſhall not con- yn 
vul the expreſs limitation before. Scho rE and CLENCH contra; eſtate, and that 
cauſe their intent appeareth; and one cannot bave covenant againſt the provi/s ſhall 
de other, if they occupy not according ta the limitation of their oo pea 
tates (a ) 3 | | | 


* 


Carden againſt Tuck. | Carr 14. 


JECTIONE FIRMA. Upon ſpecial verdi& it was found, gy the deviſe of 
* that J. S. being ſeiſed of a meſſuage, to which a garden and a g e a gar- 


rtilage did belong, joined together and incloſed with a wall, and dan =! put. 


cre was no way to the garden but through the meſſuage. He we” fo ſaying 
eviſed the meſſuage to his ſecond ſon in fee, and mentioneth not cm pertinentic. 
e garden or curtilage, nor faith cum pertinentiit. If the garden — 
dcurtilage pafles ? was the queſtion.— After argument by HEAL Moor, = 

the plaintiff's part, and DREw for the defendant, it was adjudged, N. Bendl. ag. 
an the garden and curtilage did paſs: for they agreed clearly, arr T 
at 2 curtilage is as parcel of a houſe, and ſhall paſs in caſe of a 86. b. 
flnent without ſaying cum pertinentiis; as a able or dove-houſe. 2+ Co. 

bey doubted of a garden, becauſe it is but aplace of pleaſure; but 5 Tn —— , 
terwards they reſolved the garden did paſs; for it is as well for 2. Ch. Caf. 27. 


ceſſity as pleaſure. | Lit. Rep. 6. 
e 
John 


„ fai Term, zo. Elis. In B. R. 


. ohn Harris again, Nicholas Bowden. 
An action un CTION UPON THE CASE. Becauſe the defendant x þ 
the caſe will lie - enticed. the plaintiff to play at dice, at a ſport called Fiyx d 
art 3 by, Wa Nin, intending to deceive him and get his money; and he by ty 
theredywinning defendant's perſuaſion did play with him at the ſaid ſport; and the 
the plaintiff's defendant, in playing at the ſaid ſport, delivered to the plaintif 

112 guoſdam talos veraciter titulator to play with; and when the dice cam 
1. Rel. Ar. to the hands of the defendant, he by practice, falfly and fraud 
10 lently, guo/dam alios tales ales et bdo, tutulatos, quos numeros gur 
. 776: que wel novem, aliguo faftu unquam attingere ſeiviſſet, adtunc et ibid 
DEE 4 projecit, and then played with rhe ſaid. falſe dice (a), by which the 
344+. , plaintiff laſt to the defendant divers ſums of money, amounting t 
2 forty- one pounds ſix ſhillings and eight pence. And the defendan 
439. flalſly and fraudulently, under the colour of getting, took and carrie 
< away the ſaid money, to his damages two hundred marks. . Thee. 
ferdant pleaded not guilty, and it was found againſt, him; andi 
was alledged in arreſt of judgment, Firſt, that the word © zalos” was 
word for dice.“ Sed non allocatur; for it is a proper word for dice, 
Secondly, that the word * luciſſet“ was written with a c, which i 
for ſhining; but the record was viewed, and it was written with u 
: and the plaintiff had judgment. 13 
| (a) See 16. Car. 2. c. 7. and 9. Ann. c. 14. 


c 66. William Willoughby's Caſe. 


Incofing a E was indicted before the Juſtices of Aſſiſe, for that he vi- 
common is not armis had incloſed certain land, in which Villiamt and other 
Common can had common, time out of mind. Exception was now taken to the 
it be done» ex indictment, becauſe it concerneth only the intereſt of particular 
ermis; and an perſons, and was no common nuſance to the queen's people; andi 
— er concerning a private commodity of certain perfons, and not of the 
« delivery” is queen, or her people in general, the parties grieved are to have ther 
vad. action upon the caſe, 27. . 10. And Madex's Caſe was adjudged 
e the laſt term (a), that for a private commodity, remedy ſnall not be 
4. Koll. Abr. by indictment.— 2. Exception, that it was vi ef armis, and a mat 
53. cannot incloſe his own ground vi et armis.—3. Exception, that the 
1 Vent. 26. 72fle of the indiftment was at the gaol-delivery, in the county of Mu 
2. Will. 832 tinzham, before Ro BERT SchHUTE, FRAncis Gawpy, and otbe 
1. Burr. 259. Juſtices of the Peace of the queen, &c. in the ſaid county; and fir 
1. Hawk. F. C. this cauſe it was alledged to be void, for at a gaol-delivery they han 


n Rep. no authority to take ſuch indictments (5). And this was held a m# 


„ e terial exception; but the Juſtices ſaid they would adviſe, &c. 
(-) Ante 361. | | (5) Sed vide 2. Hawk. P. C. 32. and the caſes there cited, contra. 
C486 17. | Knight again /i Fortipan. 


Michaelmas Term, 29. & 30. Eliz. Roll 265. 
Burvender by TW. The caſe was, A copyhold was granted to one fat 
7 lite, remainder to an infant in fee ; they join in a ſurrender u 
fant in remain. A. B. who was admitted tenant for life, and he in the remainde 
der, does not dies, and the heir of him in the remainder enters; and, If be 1 
bar the entry enter, or ſhall be put to his dum fuit infra etatem ? was the queſtvs 


of the heir 16 g 
bin — And it was argued by TaNTIED and ATX1NSON, and the end 


— was adjudged lawful. For 2 ſurrender is but a conveyance by md! 
— sse ter of fact, and uo higher; and the heir may enter, and ring tre 


I. Co. 22, Pals betore admittance, 
„Leun. 36. Moor; 596. 2. Com. Dig. 493. Cro. Car. 103, Gilb. Ten. 192. 1. Term Re 
| | | rewind 


* 


* 


* 
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f Trewinian againf Howell. C46 
1 0 © LOO erer 42 Foes 41 > þ4 % Hp be: 
0% | ann eee . | G5 She | . 
1 RROR of a judgment in affumpfit >gainſ} the now plaintiff, $ — will” 

executor to 7. Trewinian, his brother; ig which :Howel de- fer in con. 
te ared, that whereas the teſtator was indebted, 0 him in à certain ſideration of his 
if um, the ſaid Trewinian, the then defendant, did aſſume, that if having ſufficient 
m e had goods ſufficient, that he would pay him; and alledged, — 1 1 
* be had goods ſufficient. Upon non aſſumpſit, it was found for — - 


e then plaintiff, who had judgment. Upon this, error was judgment ſhall | 
ronght; and the principal error aſſigned was, that there is no bed —_ 
ficient conſideration alledged ; for the having of goods was NO Poſt. 406. 
nfideration ; but in conſideration he would forbear to ſue, &c. 


nm WL had been a good conſideration. But it was ſaid of the orh: Latch. 21. 
a arty, that he being executor, his promiſe (he having aſſets) dot — gt 
1 ind him, for he is in duty to pay it Dax iE L ſaid, it was adjudged 1. veſey, 125. 


one Hudſen's Caſe, that a promiſe of the executor to pay a debt, Cowp. 284 
binding if he hath aſſets, otherwiſe not. And ſo Coke ſaid, it 
as adjudged in Sir William Coole 1 ſuch a promiſe is 
ood without any other conſideration, if he hath aſſets of the teſta- 
or in his hands, otherwiſe not; for the confideration ia only by 
aſon of the act and debt of the teſtator; and, therefore, ſhall 
ind me no further than the goods of the teſtator amount. — Second 
rror, that the judgment was general, and not de bonis teflatoris, as | 
ought to be; for by ſuch a general judgment, he ſhall be charged 1 FR, 
f his own goods. —THE CoURT ſaid, they would adviſe. But Saunder;, 


ers 
t another day (abſente WRAY), it was, adjudged, the judgment Cowp-289- and 

2 hould be. affirmed ; for it was a good om t, and he Mall be B. r- 1 

Jy harged de bonis proprits, being of his own promiſe (a). . » » Doughkng, 

ped | Oſbaſton againſt Garton. | nya FAT 


RROR of a judgment in an ſumpſt; where Garten declared, Aſuny/tfor 
1 ju ent in a mßſit; w ton declared, Aug 
| that O/bafon aid afurne to 60 vi for every ſtone of wool — — 1 
delivered to him fix ſhillings and ten · pence; and faith, that he alledge a — 
lelvered to him fo many ſtone of wool as amounted to thirty-nine miſe to pay 
jounds ten ſhillings ; and alledged further, that lic2t ſepiùs reguiſi- ., ti 
"7 to pay the ſaid thirty-nine pounds ten ſhillings, he bad nat of pa ment; 
paid. The defendant. pleaded non aſſumpſit to pay the ſaid thirty» an the day and 
une pounds ten ſhillings, nec aliquam inde parcellam 4 and found pow — 
daun him, and judgment. Two errors. aſſigned.— 1. That be ſuch requeſt 
ith licet ſæpiùs requiſitus, but ſheweth not the day and place of ws made. 
he requeſt; and this is not properly a debt, but riſeth by reaſon — 
f the delivery of the ſtones of wool ; and therefore ought to e, 
refsly alledge a requeſt, being a duty that accrueth with the com- 
dencement of the promiſe, and not before; and of that opinion Sed vide 
4 the whole Court.—2. Error, for that the iſſue was; that be Yer. 66. — 
"0 not aſſume to pay the thirty-nine pounds ten ſhillings, Sc. 3. Bull. 258. 
hich is not alledged in the declaration; but that he aſſumed to Co Jac. 63% 
ay for every ſtone of wool ſix ſhillings and ten-pence, which 
mounted, &c. and ſo no iſſue was joined: and of that opinion was ; 
e Court, and the judgment was reverſed. | Cas 

Albany 


AKs 


* 
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Cart 10 Albany againft Sir Anthony Sturline. 
A uri f, VRR OR in the exchequer- chamber upon a judgment in bancy regu 
muſt include Tin an afſumpſit. The writ of error ſuppoſed, that the rec 


crements, as well in the action was of 2221. damages, whereas in truth the damayy 
as the coſts and and coſts aſſeſſed bythe jury did amount to ſo much; but the Cour 
28 did adjudge to the plaintiff de incremento twelve pounds; fo as all ix 
Jury. damages did amount to 234l. and it was ſaid now in court, thy 
1+ Sid. 269 there is no recovery of 2221. only; ſo the writ was no warrant tor, 
| move the record, g. Hen. 6. But PoryaMm moved, that the un 
of error was well brought; for it needed not to have mentioned i 
the damages; but only what was found by verdict, and might lear 
out the .other.—CUR1A contra: for when the damages are aſſeſſal, 
they are entire, and cannot be divided ; and thereupon awarded, tha 
the writ of error was not well brought. 


= 


/ 


* — 


i Michaelmas Term, 
29. and 30. Eliz. In the Common Plex 
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e | Broker againſt Charter. 
Bog Roll 2116. 


An executor "TRESPASS. It was found by verdict, that Sir Ralph Rowld 

__—— being poſſeſſed of a term, did make his will, and there 

andif he once did make Bacon the Lord Keeper, CaTLIN Chief Fuffice, and 

refuſes, he can- others, his executors, and deviſed the term to LoxD CATLIN, and 

238 died. All the executors writ a letter to Dx. DAL E, Judge of the 

1 e . | | . 

effects. Prerogative Court, that they could not attend the execution of the 

1 will, and deſired him to commit the adminiſtration to Hem 

—— 8 Goodyer, the next of kin to the teſtator; and the adminiſtration vs 

Moor, 272. accordingly granted: but the Regiſter entered the cauſe, for that 

Gilb, on wills, the executors did defer ſuſcipere onus igſtamenti. After this, Cat: 

4s FP 35. LIN entered upon the land deviſed to him, and granted it over. The 

2. Mod. 146- doubt was, If this grant was good? Firſt, If the letter be a ſuffi: 

9. 817.“ ent renunciation ? Secondly, If they once refuſe, if they, after ad 

1. Salk. z. 12 a +6 . 

+. Bl. Rep, 486. Miniſtration granted, may adminiſter at their pleaſure ? Ns. For 

3- Burr. 1465. declared to the Juſtices, that by the civil law, a renquncing mu 

| be as well by matter in fact as by a judicial aft, and they may refule 

by pare/: and cited a rule in the civil law, Non vult eſſe herer, ui c 

alium vult transferre hereditatem ; and, Hereditas eſ totum jus q 

defunus habuit. And to the ſecond matter he ſaid, Qui ſemel n. 

 pudiaverit hereditatem, amplius hereditatem petere non poteft ; and, * 

ſemel repudiaverit ſhall not after be executor, guia tragſit in cuntiu. 

tum; and that extcutors cannot refuſe for one time, but for ever 

but they may pray him to adyiſe of taking upon them the execuis* 

ſhip, and it ought to be granted; and in that caſe the ordinary 80 

grant in the mean time letters ad colligendum, &c. but is not to gran 
adminiſtration. And for theſe reaſons there being a refuli 

grant made after adminiſtration committed, was void; and fo vs 

the opinion of the Court. | . _— 


bd 
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nt zo. Eliz. In the Queen's Bench. 
V,, Chriſtopher Wray, Knt. Chief Fuſtice. 1 ( oY 
lth Sir Francis Gawdy, Es SP ER 
the John Clench, Eg. Juicer. 
4 Robert Schute, E/ /. e 5 
dal Sir John Popham, Knt. Attorney General. 
7 Sir Thomas Egerton, Knt. Solicitor General. 
A PE ETA e 

Prowſe again f Cary. bee 


CTION for words, “Thou haſt procured falſe witneſſes to Words charging 
A © fear in ſuch an action. Upon not guilty, it was found — A 
for the plaintiff. —GLanvite moved in arreſt of judg- perury are 

ent, that the words are not actionable ; for it is not alledged, that aQtionable. 
e ſuborned or procured them to ſwear falſly ; or that he knew Poſt 99. 
hey would ſwear falfly.—CuR1a contra. For when it was ſaid, he 1. Mod. 201. 
rocured falſe witneſſes, it is intended in malam partem, that he pro-. _ Rep. 
ured them to ſwear for him, which would ſwear falfly. But if the Cre. Jac. 158. 
rds had been, © You brought in falſe witneſſes,” action did not Yelv. 72. 

for them. N 2. Salk. 696. 


Mildward et alii. . „ Cane. 
\ N INDICTMENT upon the 8. Hen. 6. c. 9. againſt them was An indic ment 


as 


and f : . 

ind diſcharged ; for the ſtatute was recited, that if any be of his me a _— 0 
the ands and tenements expulſed or diſſeiſed, or be held out with force, 3 3 
the nd faith not manu forti; for the words are, manu forti expulſed or mins forti. 

7 ileiſed. Secondly, the ſtatute is recited, that the party grie ved may * olt. 461. 

ra are his recovery per aſiſam nove afſiſe, whereas it is to be dei ons Go 85 
1 nd the parties had reſtitution. No ra, the record of the indict- 4. — 5 
1. nent was removed in Michaelmas term laſt. : Burr. 1698. 1731. 
he h its 1 f | 

F Jerome and Avicia Uxor' againſt Phear and Neale. Cart 3. 

0. Hilary Term, 29. Eliz. Roll 515. 


a 
TI 


RESPASS of affault and battery, and wounding of the feme 4 des of mite 
plaintiff. The defendant pleaded, that the village of New ter manu; does 

rum was an ancient city, and that time out of mind it had beeo 3 bs. 

led there, that upon complaint to the mayor of a battery and r ſtag pg 
fray, that be, as juſtice of peace, ſhall ſend his ſerjeant at mace, &c. &c. 

Ir an officer conus, for the party to come before him and anſwer, + 243. 

ke. And alledgeth in facto, that Jerome the plaintiff had made a Lut 929. 

ery; and thereupon complaint was made to the mayor; he ſence ! {© 404. 


he defendants (being conitables there) to attach him, and to bring br 
um before the mayor to anſwer, &c. whereupon they came to -4- Ray. 429 
im to attach him, and the feme plaintiff eos impedivie z; where- 17 og 8 ; 

pon they laid their hands upon her molliter, to cauſe her to de- Salk. 1 f 

ſt, that they might attach him, which is the ſame treſpaſs, &c. 5 Com. Din: 6. 
d demand judgment / aFio, Cc. Upon this plea, it was de. 4 K. 155 


murred 


-” EK.” E_ K. aA 


- -»» Oo *% > =» 


94 : ; Eaſter Term, 30. Eliz. In B. R. 
| murred in law.— Cox n argued for the plaintiff, and alledged, da 
the plea was inſufficient for ſour cauſes. Firſt, that the preſcrip 
tion was void, and againſt law. Secondly, that they came to attac 
him, but ſaith not within the city; and it may be intended in wn 
ther place out of the city. Thirdly, the defendants alledge, thy 
Poſt. 268. 384. they did malliter lay their hands on her, which is the fame treſpu 
| but anſwer not to the battery and wounding, nor traverſe it. Fourth, 
they juſtified at New Sarum, but do not traverſe the treſpaſs, which 
was ſuppoſed in Middlgſex. And for the firſt point, Cor faid, 
is againſt Magna Charta, and 25. Edw. 3. c. 4. & 42. Edu. 3. c. j 
that none ſhall be impriſoned, but by reaſon of indictment, or diu 
proceſs of law, and not upon complaint; and a preſcription to be: 
juſtice of peace cannot be, for the authority of a juſtice of 

commenced by the ſtatute of 2. Edw. 3. c. 16. and before thx 
time they were only conſervators of the peace; and the other ma; 
ters are apparently vicious, and no defence can be made of them. 
Tre CourT commanded that judgment ſhould be given for the 
plaintiffs, and principally for the two latter points; for they would 
not ſpeak to the firſt, becauſe it touched the authority of mayor, 
&c. But the next day they commanded judgment to be ſtaid, and 
that the plaintiffs ſhould come before them; by which it ſeemeth, 

they intended to make a compoſition. Vide Cro. Fac. 664, © 


4 Nicholſon againf Lyne. 


Words are ac- A CTION for words. That the plaintiff being a miniſter, the de. 
| — fendant ſaid of him, that “he had two wives (a), to cauk 
ute is puviſha. him to be deprived. Upon not guilty, it was found for the pla 
ble in the ſpiri- tiff Co KE moved in arreſt of judgment, that the words were not 
_ 1 actionable, for it is a ſpiritual fault; as to call one heretic, &c. Butit 
362, ceatra, | was anſwered, that for as much as the plaintiff was a miniſter, thisi 
| a defamation, and cauſe of deprivation, if true; yet judgment ws 


given againſt the plaintiff. 
., By 1. Jac. 1. e. 11. bigamy is now felony. 


_ Peearle againſt Unger. en ah 
— SSUMPSIT. And declares, that he was poſſeſſed of certain 
— of — land for years; the defendant, in conſideration he had occi- 


ationisexe- pied the land, and had paid the rent to the defendant, viz. thirty 
2 _ pounds per annum, all the time he had occupied it, aſſumed to far 
Poſt. 138. him harmleſs for the occupation of the land always during the term, 
. Leon: 102. as well for the years paſt as to come; and alledges, that before tht 
Ho ey Dig. time of the promiſe, viz. ſuch a day, &c. his beaſts were taken de 
mage feaſant, &c. and that the defendant had not ſaved him harm- 
leſs of it: and upon not guilty, it was found for the plaintiff, and dr 
mages afſefſed.—GoL pix d moved in arreſt of judgment, that here 

is no conſideration to maintain the action; for the conſideration 3 
cauſe of the promiſe was a thing done before, viz. the occupation 
and payment of the rent; which being paſt, are no'conſideration 
for a thing future to be done. But it was adjudged for the plaintif 
for the conſideration, that he was in poftelflon, and had paid bis 
rent, and was to pay his rent, is ſufficient to cauſe the other to de 
fend his poſſeſſion for the time paſt and to come. _ 1 
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ha Richardſon aguinſt Prieket. cs. 
N 0 | ' . 0 + _— ſed the y — * E 

LSE TMPRISONMENT. The plaintiff ſuppo treſ- Pleading- 
1 qo” and falſe — to be 10. Der. 29. Elia. The de- 5 N 


eads, that he, by virtue of a warrant of the ſheriff, &e. 
— and impriſon him, 2. & 3. die Decemb. before. A BSQUE | 
oc, that he was guilty before or after, &c/— The plaintiff ſaid he 
as guilty of the treſpafs, &c. after the third day of December, prout : 
narratione ſud ſtecificatur. And upon this they were at iſſue 3 | 
4 it was found for the plaintiff. And ät was faid, that the iſſue 2. Term Rep. 
25 not well joined ; for it is, that he was guilty, &c. after the third '7* 


. ay, &c. but faith not, and before the action brought. But it was - 
Ate aled to be well-joined ; for when it is ſaid, he was guilty after the 
hat hird day, &c. prout, &c. it is to be intended between the third 


y and the. day of which he counted. And the plaintiff had 
dgment. | | 1126 1197: af by+baolls 


al George's Caſe. Zig 7-.  CA3B,fo 
* \ CTION for words, „Thou art a conzening knave; thou haſt Words are not 
th, « couzened me of twenty pounds at ſuch a place, and ſuch'a — 2 


man of twenty pounds; and there is never a George in England general that 

but hegs a couzening fellow.” Upon not guilty, it was found for _y —_ not 

he plaintiff, And it was ruled, that the action licth not; for, puniſhment, 
rar ſaid, they are too general to bear an action; and a man is to if true. : 

uffer no pain or loſs for thoſe. words, if they were true. And one — 5 Moor, 61. 

gleton's Caſe was cited to be adjudged, 4 Thou art a couzening BE 25 

* coroner ; for thou haſt couzened F. S. of his lands; no action Cro. Car. 4:7. 

jetb. And Wrary ſaid, that in a writ of error between Varter 2. Saund. 307. 

ind Middlemore, which doth depend in the exchequer-chamber, 

(tion for theſe words, Thou art a couzener, for thou hadſt me to 

* Coventry, and didſt couzen me of cighty pounds,” judgment was 

piven for the plaintitF in the queen's bench; but it was never mov- 

din that Caurt; for if it had, they would not have given judg- 

nent. No rA, Trin. 30. that judgment was reverſed in the ex= - 
iequer-chamber. 185 TORE 


Docton again fi Prieſt. | . Care 8. 


[JECTIONE FIRM. Upon ſpecial verdict it was found, Tenants in 
that two tenants in common of à houſe and land made common marx 
partition within the houſe, of the houſe and land, by parol * | 
ithout deed : the queſtion was, If it were a good partition? And companied'by 
ne opinion of the Court was, that a partition between tenants 4 by wa 
a common upon the land, is good without deed; for it amounts es: 93k 1 
0a livery in law; but it is not ſo between jointenants, for they joint tenants is 
annot make livery one to the other But Wray, C. J. ſaid, aut 1 
hat a partition made by parol of a thing that may paſs without Hargraves 
"ery, as a leaſe for years, is good. But in this caſe the partition Co. Lit. 16g. a. 
u in the houſe, and not on the land, and it was not found the _ * . 
nd was within view; and ſo it cannot amount to a livery in > thy 219. 
uh and for that caſe it was adjudged for the defendant, that Yoſt.14:, 
partition was not good for the land, for which only the action 


% brought, | | 
; Knaveſburgh's 


9 — 
=” 


* T 
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96 | Eafter'Ferm, 30. Eliz. In B. R. 
car g. EKnaveſburgb's Caſe. "= 


An inditment LIE was indicted upon the 8. Hen. 6. c. g. which rected they 
for a forcible tute to be, If any be of land or tenements. manu Forli expul. 
= — %ug % ed and diffciſed in the conjunktiue;“ whereas it ought to be in ix 
the conjunive, disjunfive : and for this miſrecital of the ſtatute, the indictment 
is bad; "diſcharged, and a precedent was cited in Michae.mas term laſt, of ti 


— 18.231. like judgment for the ſame. 


ele 1 Tho. Cookſon and Anna Uxor' againf Jo. Caſtline. 


Huſband and T for entering upon their land, et herbam ipſorum Th 
wife may 2 & Anne adtunc & ibidem creſcentem meſſuit & ſuccidit, & in fe 
— , = num compoſuit, & viginti carucatas feni inde provenient' cepit & a. 
land, and taking tauit. Upon not guilty pleaded, and found for the plaintiffs, it uz 
| —— alledged in arreſi of judgment, that the action doth not lie for bum 
Poll 7 33) and femeof the twenty loads of hay taken, &c. for it is a chatiel (; 
2. Vent. 195 vered from the inheritance and veſted in the baron, for which the 
2- Will. 424 feme ſhall not join with him in the action. But the clear opiniond 
3. Salk. 014 the Court was, that they may well join ; for as they may join u 
833 treſpaſs de clauſo fracto, and cutting their graſs z ſo they may joi 
for the hay coming off it: and it was ſo adjudged; and the l 
judgment was given this term, between Wilkes and his wife agi 
Derby.—Bur Wrar, C. J. ſaid, if it were for taking twenty loak 
of hay, but ſay not inde provenient', it is otherwiſe ; for it may bei 
tended of hay lying upon the land before, for which they canu 

. | 15 8912 


Cat 11. Harward again Furborne. 


Coſts given by a T YEBT brought here for ſixteen ſhillings given for coſts of ſu 
ſtatute ſubſe- in an inferior court, upon a non-ſuit by the 23 Hen. 8. c. 
> 7 — apy . After verdict, GobfREY and HouGHTON moved in arreſt d 
may bereco- judgment; for ſuch a petty ſum, action lieth not in this coun 
en _ againſt the ſtatute of G/ouce/ier, which enacts, that no action ſhall) 
— under brought here for any ſum under forty ſhillings.— But TuS Count 
40. held clearly, that foraſmuch as the coſts are given by a latter ſtatut 
” — they are recoverable by an action of debt in this court; and tat 
3 Burr. 1550. gave judgment for the plaintiff. a | 
Cowp. 367. 1. Term Rep. 73- 


can 12. Smith againſt Haus. 


A deviſe to ({OVENANT. The caſe upon demurrer was, William Rednd, 
fon for life with C grandfather, father and ſon. The grandfather was ſeiſe 

tir ſon and heirs land in fee, and deviſed it to the father 2 life, the remainder K 
males of is the ſon, and the heirs males of his body, remainder to the ng# 
— — heirs of the deviſor, and the heirs males of his body begol 
iche deviſor The grandfather and father die. The ſon dieth without ifſuc-o# 


in tail male. having iſſue Anne. The ſaid Anne takes huſband,” and the hu be 


On the death , . chat! 

' of the deviſor, and Anne fell the land to J. S. in fee, and did covenant, 

the fon takes were ſeiſed of a — hr lawful eſtate in fee · ſimple. 4 
— nn this was an eſtate in tail, or a fee-ſimple in Anne, who was the 


the right heir. of the deviſor, was the queſtion? 


Svinb. 180. 1 Term Rep. 630. Cop 


Eaſter Term, 30. Eliz. In BR 8 
oDFREY argued that it was an eſtate tail; for his intent was sui 


parent that his right heir ſhould have an eſtate tail; and it is here reist } 
fully limited as if he had expreſsly limited and appointed that AWS, | 


- ſhould have an eſtate tail; and his intent being ſo, the law will 
ws nſtrue an eſtate tail, his intent not being againit law; and cited 
% Caſe, 37. Hen. 8. Bro. & 9. Hen. 6. pl. 25. by Paſlon. . 


Coke contra. It is a fee-ſimple; for immediately by the death 

the grandfather, the remainder doth veſt in the father, as his 1. Cr. 24. 
ght heir, and veſteth in him as fee-ſimple, and cannot by 

atter ſubſequent be converted into an eſtate in tail. And ſo it 

vs adjudged. | ES 


— ——— — — 


Cole's Caſe. | Ca 88 13. 
In the Common Pleas. | 


SSUMPSIT. And declared, that whereas the defendant was Pleading in 
® indebred to 75 S. in twenty pounds, in conſideration that the Mun. 
intiff at the defendant's requeſt agreed to give his bond to J. &. 

the ſaid debt, the defendant did aſſume to ſave him harmleſs; 

d alledgeth in fact, that he did give his bond, &c. and he was 

d upon it, &c. Upon non afſumpfit, it was found for the 

intiff. | | | 

SHUTTLEWORTH moved that the plaintiff had not well de- 

ed, for that it is not alledged that he gave notice that he had 

de the bond, and was ſued upon it. But it was adjudged for 
plaintiff; for the defendant at his peril ought to take notice 

the obligation, &c. as in a bond to ſtand to award, he is to 

e notice of it. | | 


ANDERSON, Chief Fuftice, ſaid, if one be obliged to make ſuch 
rance as 7. S. thall adviſe, he ought to take notice of the aſ- 
nce deviſed at his peril, becauſe a certain perſon is appointed 
do it. But if it be ſuch aſſurance as my counſel ſhall adviſe, I Ante, g. 
pht to give notice of the aſſurance; for he cannot take notice 
o is my counſel, And for the other point, he ought to ſave 


8 without requeſt, viz. by payment of the money, 
c. 6, | | 


* 


Edward Seymour againft Sir Jo. Clifton. | Carr 14 
In the Exchequer Chamber. 


RROR. The error aſſigned was, For that the iſſue was joined, prdiau omit- 
that © %, Clifton hoc petit quod inquiratur per patriam, et Ed. ted in entering 
du; Seymour ſimiliter,“ but ſaith not © predifus.” But inaſ- 2 
ch as there was no other Edward named in the record but the Gouldſ. 8g. 
nr, and ſo cannot be intended another perſon, and the 

Pa predifus” is but of form, and not of ſubltance, it is 
F the ſtatute, and may be amended ; and the word © predie?” 
= in, and the judgment was affirmed, | | 

L. J. H Stranſham's 
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Carry. _ *' ©  "Stranſham's Caſe. 


- In trover, the ORE ſaid, it was adjudged in action of trover and converk 
Gn that the converſion is traverſable; for it is the ſubſtance of 


is the ſubſtance action, and the tort ſuppoſed in him, and ſo may well bet 
of the ation, verſed; for if one finds goods, but doth not convert then, | 
1 action lieth; as the caſe was in a trover and converſion of go 
Poſt. 201. 377. the defendant faith he took them damage feaſant, and impoun 
Ante, 78. them, ABSQUE HOC that he converted them to his uſe. Andi 

Leake's Caſe it was adjudged that the place and time of the com 
Coulaf $6 > fion are to be alledged, for they are material; and for that it 
Yelv. 166. were not alledged, the bill was abated after verdict (a). 
Cro, Car. 262. 4. Brownl 8. 5. Com. Dig. 30. 118. 2. Term Rep. 756 


(a) Sed vide 16. & 17: Car. 2. c. 8.- 


A Coke again Barrows. 


Aſumfht. ERROR. For that the plaintiff in aſſumpſit declared, th 
Cowper, 290. whereas he was indebted to J. S. in forty ſhillings, the 
z fendant, in conſideration he had delivered forty ſhillings to hi 
8 Rer. did aſſume to pay it, and to diſcharge him againſt J. S. and 
ledgeth that he had not diſcharged him, but ſuffered him to k 
ſued for the forty ſhillings by H. C. executor of J. S. but de 

not alledge that 7. S. was dead. 


But THE covar held it good enough; for the plaintiff | 
directly alledged that he had not diſcharged him; and the oth 
matter is but circumſtance ; and the judgment was affirmed. 


30. Eliz. In the Queen's Bench. 


Sir Chriſtopher Wray, Kut. Chief Juſtiſe. 
Sir Francis Gawdy, Knt. | | | 1 8 80 
John Clench, E/. Fuſtites: N 4: 5.400 
Robert Schute, % RT 
Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General. 


Inglebath againff Jones. 555 c 1 
Int. Hilary Term, 30. Eliza. Roll 500. 


« and I will prove it.” The defendant pleaded that he 2 


debates in every place (except in London), and had given him 
sfaftion for them, aBsQUE HOC that he- ſpoke theſe words in verſe the | 
dn. The plaintiff replied, that he ſpake the words in London — — 
it, fc. 48s HOC that he made ſuch an accord prout, c. by general 
on this it was demurred in law; for it was faid the plaintiff words, maintain 
ſt maintain his declaration, and is not to traverſe that which — 1 5 
but an inducement to the traverſe. —GLANVILE. The tra- 4:8. 667. 716. 
ſe taken in the replication is good; for the place where the 542. 868. 

ds are ſpoken is not material; but when the defendant by his Co. Lit. 282. b. 
a hath made the place of ſpeaking material, there the plaintiff 1. Saund. 2. 
h election to maintain his declaration, and that the words _ \ uf 

e ſpoken there, and join iſſue upon it; or may by general Ld. Ray. 141. 
ds maintain his declaration, and traverſe that which is falſly 370. 

deed to take from him his action; and he is to be received to 

ich of the pleas he pleaſeth; and cited 32. Edw. 3. pl. 23. 

Edw. 3. pl. 30. 10. Edw. 4 pl. 2. And afterwards it was 

dged for the plaintiff. | 


Engurſt againſt Browne. Cann. 
CTION for theſe words: «© [hou wert a ſuitor to a wo- Jodgment in 
man in Southwark, and didſt couzen her of her goods, Lander ſtayed, 
nd procured certain falſe witneſſes to be forged.” After ver- wa ps 
it was alledged by DANIEL in arreſt of judgment, that the petit parole. 
ds are = pay nag for the firſt words, Thou didſt Ante 93 95 
duzen, &c.“ have been lately adjudged not actionable. And for , x7. 7 
laſt words there is leſs 9 for i appeareth not what their Mas — 8 
imony doth concern, nor that the forgery of it is to any pur- 
; for it may be of ſome ſmall matter. — And the Court com- 
aded judgment to be ſtayed; for Wrar ſaid, they are petit 
to maintain an action. ; 

l Naſh 
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=. Cc” © Trinity Term, 36. Kliz. In B. R. 
Gon te.) _ | Naſh againff Edmunds. F 


Michaclmas Term, 29. & 30. Elia. Rell 261. 


Aldeviſeof land- ÞJEC NE FIRMA. And declared upon a leafe made! 
| = 3 by him by five women, daughters and heirs of Jo. Dover. U 
by his conſent, not guilty, the jury gave a ſpecial verdict:— The faid Dover w 
45s void. « ſeiſed in fee of the land held in ſocage, and that he declaredy 
* | « Villiam North and others his will to be, that J. C. leffor of 
—_— 209. e defendant ſhould have his land; and the ſaid William North 
3. gp gg « cited the words to him, and aſked him if this was and ſhouldy 
1. Bl. Rep. . his will; and he anſwered, that it was. And they further! 
ws Com. 376. 4 that the ſaid North, in the life of Dover, and for his own rem 

- 362. . Wi” . 
3. Keb. 345. © brance, and wichout the appointment of Dover, writ the ſaid u 
1. Leon. 113- ( and afterwards Dover died.” And if this were a good will, bay 
1 ſpoken with ſuch direct words, and being writ in his life by d 
Wills, 7s witreſs for his own remembrance, and without the appointma 
ow. on Dev. of Dever? was the queſtion. —All the Juſtices (who ſhewed the 
Poel Devi. Opinions ſeriatim) held it to be a void deviſe, becauſe the vil a 
8 not writ by the commandment of the deviſor, or by his conſa 
wp. 49. but of the perſon preſent, of his own head; but'if he had writ 
| without the deviſor's conſent, and afterwards had read it toh 
and he had agreed to it; this had been as good as if written by! 
appointment, as Browne's cn Dyer 72. And if in the prind 
caſe it ſhould be a good will, it would be a great miſchief; 
then if one ſhould ſay to another when he is in health, “I den 
« ſuch land to J. S.“ and he afterwards writeth it in the life of 
party, but he never hears of it afterwards nor agreeth to it; if t 
ſhould be a good will, it were not reaſonable; for perhaps bei 
afterwards altered his intention. And judgment was given 
cordingly. - | | 
NoTa. RomBerT SNAGG, who argued in this caſe, faidits 
ruled in chancery in Sir Richard Pexall's Caſe, when he dei 
Cowp. 52. certain land to his wife for life, and commanded it to be writt 
and it was written, and a proviſo added by the writer, that i 
married that the deviſe ſhould be void-; and this being read 
him, he ſaid the proviſo wasmo part of his will, but for the! 
fidue it ſhould ſtand; and he died before the will was altered, “ 
the proviſo was adjudged to be void, and the reſt of his wil 
ſtand good. on 
And now by 29. Car. 2. c. 3. all de- his expreſs direction; and be ſubſcri 


viſes of lands and tenements ſhall not ovly his preſence, by three or four 
be in writing; but ſigned by the teſtator, — 


or {ome other perſon in his preſence, and by 
cu William Collins againf Edward Vaughan. 4 
An information NFORMATION for the queen and himſelf againſt the = 
| 8 % 1 fendant (a), vicar of the church of Engliſcombe in cn 11 
13.1. 26. 1s 2 ig 
bad if it fays ſet, for that abſentavit ſe, and had not been reſident by the dl 
2 on of a whole month together. After verdict WAaLMSLEY cb 
— e arreſt of judgment, that the information was inſufficient; re, 
Kb. 4cfend- ſtatute is, if he abſents himſelf voluntariè, which is not ale t 
ant . \ntitled for if he be abſent by compulſion or reſtraint, it is out 75 
to colts on a Wigs ; , 
nonſuit. ſtatute. And of that opinion was the whole Court, that the ig 
r | 


Cowp. 366. @lan;arie is of force, and muſt be in of neceſſity. M 
Dp | ES: e e oN 
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Morgan's Caſe. , _' + 004%. 
| E 
RROR to reverſe an outlawry upon an attainder of Tho In an indie =, 


Morgan his father, whoſe ſon and heir he is, who was attainted 3 
1 hanged for the murder of one Twurbervile.—CoKE aſſigned the the county. - 
or in the indictment, for that the faid Thomas Morgen was in- eee | 
ed in the county of Somerſet, that whereas the ſaid Thomas fers to'a gif. 
wean nuper de D. in com. Dorſet gen. apud W. in comitat prædict ferent county 
h a day did ſtrike and kill the ſaid Turbervile; and the excep- N. 

n was, the ſtroke and death was at V. in com. prædicł; and that the atrainder 

Il be intended in com* Dorſet which was laſt mentioned, and ſhallbe reverſed. 
n the indictment in com” Somerſet is merely void; for © Somer- 4 AP 
is not named in the body of the indictment, but in the mar- 658. 739. WP 
vt. And of that opinion was the Court; but they would reſpite C, Lit. a3. b. 
giving of judgment until the Attorney General was ac- 2. Hawk. 314. 


ve ainted with it. Vide 18. Edw. 2. “ Brief” 828. Comp. 6a. 
1 Marſhal agaim/i Hobſon. | - Carr's. 
RROR of a judgment after verdict in the city of York. Two | Horm 


errors aſſigned, — Firſt, the plaintiff brought a formedon by bill erred: decanſe 
declared there according to the cuſtom, and for that the land the ſuit was by 
s freehold, which is not recoyerable but by writ in any court, oo ; RE | 
reſore being by bill it was erroneous. And GoDFReyr ſaid, rn 5 
y court where land is to be recovered, he ſhall have a «vrit cloſe 

any other writ, and ſhall declare according to his cafe and the | 
ture of the ſuit, Fitz. Nat. Br. f, 26. Hen. 6. Error” 28. Co. Lit. 36 K. 
Hen. 4. pl. 34.—Second error. The judgment was, that the 1 
tendant eat fine die; whereas it ought to be, that the plaintiff ſhall 

te nothing by his bill. — And it was held an apparent error; for 

n judgment ſhall not be given but where tbe queen is plain- 

F. 2zainſt whom no judgment ſhall be given; or where the judg- 

at is final, that the defendant ſhall hold it à touts jours. 


Pell againſt Pell. i OL 


y<BT upon an obligation of an hundred marks. The condition An nenen: 
was, If he pay fifty pounds the bond ſhalt be void, The de- AY 4 
dant pleads tender at the day, and none was there to receive it; N 8 ines 
J upon this they were at iſſue. Afterward the defendant pleads ment ſhall be 
pt purs le darraine continuance this hundred marks were attached — = 7 
his hands in London, at the ſuit of, &c. - GAwW Gx, ſerjeant, faid 1 
plea was not good; for an attachment cannot be pending a may be pleaded 
t 1n this court: alſo he pleads, the fifty pounds was tendered, Pe 3 
i ſo the hundred marks were not due, and the attachment cannot if a ſuit be 85 
of the hundred marks; and this is no ſuch plea as can be pleaded for the debt 
i le darraine continuance, for this ariſeth by the defendant's own 3 
„aud may be intended to be by covin.— TRW COURT was in be attached. 
dt for the firſt point, and commanded that the precedents be 
ched, if any ſuch attachment had been allowed pending a ſuit n . . 
re, or in the common pleas; but they held, that the attachment of 3. Leon. 21 * 
hundred marks (if attachable) was well enough, for it is al- J. Bac. Abr. 691 
Js to be demanded in that manner, and it is according to the * rag 
"gation. And to the third, they held it may be well pleaded Poſt. „ 
1 darraine continuance, for it goeth in bar at another day, ' 


DaLToN 


102 Trinity Term, 30. Eliz. In B. R. 
PeuL | Dart Ton ſhewed a precedent in the common pleas, Mich, 11 U 
gn, 13. Elia. 164. Such attachment was made pending the ſuit ani i 

r eee But afterwards the parties compounde 


Carr 8. Lacy againſt Smith. 
In trover as ad- ACT ION ſur troner. And declareth as adminiſtrator to þ 
—— 4 , and that adminiſtration was granted to him by A. B. * 
no 


ſewn that the to the biſhop of Peterbor ough, and ſheweth not that he was ordi 
perſon who of the place, or that the granting of. adminiſtration did belong 
granted the ad- him; and this matter after verdict was alledged in arreſt of ju 


— ee M ment. But becauſe divers precedents were fo, and that ſuch d 


Ante, 6. clarations had been allowed, the Court did give judgment for 
ow _ plaintiff. 

1. Salk. 40. Cowper, 140. ; ; 

cg. oh. Stubbs againſt Rightwiſe. 


Trinity Term, 28. Eliz. Roll 407. 


An executor de D againſt the defendant as executor of J. S. He pleads th 
le ä he had taken letters of adminiſtration. Judgment of the u 
—_ that he is Kc. The plaintiff replieth, that the defendant adminiſtered 4 
adm Hat tort, and after took letters of adminiſtration, judgment, &c. Uy 
Poſt 435. 285. this it was demurred. — GODFREY, far the. defendant, argued, th 
565. 810. : now the name of executor is lawful'y changed before the 20 
; bronght, and therefore is to be ſued by his new name as adn 
1oLut. 29, ſtrater, 9. Edu 4. pl. 33. 21. Hen. 6. pl. 5. 18. Hen. 6, yl 
5. Co. 34. 13. Hen. 4. Executors” 118. CokE contra, For when by 
1 tortious adminiſtration he hath given advantage to be fuel 
i Pug execu or, he cannot by his own act purge this fort, and ca 

Went. ©, 14 the plaintiff to ſue him by another name; but the plaintif | 
| 1 . 6a election to ſue him one way or other, for he ſhall take no ad 
2 Bao. Abe 389. tage of his on fort. As it one in execution eſcapes, and is tak 
391. . again by the gaoler, he ſhall not have an audita querela. Anil 
nmr will be a miſchief if the plaintiff ſhall be compelled to fue hin 
2. Ld Raym. adminiſtrator, for it may be that whilſt he adminiſtered of 
1. Wit zes. n wrong, he waſted the goods; and if he be only ſued 8 
wn mnt yl miniſtrator, he ſhall only be charged of the goods that came 
97- $87. 697. his hands ſince adminiſtration, 12. Rich. 2. Adminiſtrator! 
Poſt. 406. And it was afterwards adjudged that the writ was good, and 
the defendant re/pondra oufter Nora. If judgment be gn 

againſt an executor upon demurrer, and execution be awarded, 

ſheriff cannot return nulla habet bona teftatoris, but is to rem 

 devaſiavit, as if it had been found againſt the executor by ver 


for PER CUR1am he hath charged himſelf by his own plea. 


Carr 16 | Melwich again Luther & Uxorem, 


Hilary Term, 30. Eliz. Roll 344. 


JECTIONE FIRME. And declareth of a leaſe matt 
—— ook E him by Jo. Me wich for twenty-one years of three nets 


the inheritance and one cottage in Ba, worth. Upon not guilty pleaded, 3 {pt 
1 verdict was given, that the tenements of which the ejectmen 
manor whereby they are ſevered, yet the cuſtom remains, and the grantee ſhall hold cuſtomary ® 
take ſurrenders, make and grant by copy.—Ante 38. Poſt. 150. 210. 299. 225. $43. Sed % 
infra & "Poſt. 443. S. C. 4: Co. 26. Cro. Jac 573. 2. Co. 17.4. 8. Co. 64. 4. Hob. 1bi- 
60. 1. Ro. Ahr. 510. 527. Gilb. Ten. 211. 417+ 251- 319 
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ger \ | | 7 | ; | 
Trinity Term, 30. Eliz. In B. R _ © 03 
protec af mind, &c. until 1ſt Jan. 37. Hen. 8. parcel of the * 
or of Boveridge, in the county of Dorſet,” of which manor Uren zu- 
ng Hen. 8. was ſeiſed in fee; and that the tenements of which, 7 
- and the other tenements in  E/{worth were parcel of the cuſ- 
mary tenements of the ſaid manor, and demiſed and demiſable by _ 
py of court-roll, by the lord or his ſteward, to any perſon for 
e or lives, in poſſeſſion or reverſion, at the will af the lord, ac- 
rrding to the cuſtom of the ſaid manor; and at the ſame time 
Alice Melwich, widow, was a copyholder of the tenements of | 
hich, &c. for her life; and that upon the ſaid firſt day of 4 


anuary, 37. H. 8. the ſaid king by his letters patents did grant to . Term ke 


. 


8 Se 


v. Ogden, Eig. the tenements of which, &c. and the other tene- 415. 
ents in Foflavorth. And find further, that the ſaid Jo. Ogden at 
de Game time was ſeiſed of a manor called Harbridge, in the county 
Southampton; and being ſo ſeiſed of the ſaid manor of Harbridge, 
1d of the tenements of which, &c. and of the other tenements in 
afworth, at the court of his manor of Harbridge held 12. Juni, | | 
Edu. 6. did grant by copy the tenements of which, &c. to one . 
o. Melwich, and to the ſaid Fo. Melwich, to have for their lives. _' | 
ſive after the death of the ſaid Alice, according to the cuſtom, | 
c. and that this grant was upon the ſurrender of Henry Dowling 
d Rich. Dowling, of a copy in reverſion of the ſaid tenements, 
ad they were admitted tenants in reverſion. And find that Alice 

d, and after Ro. Melwich entered and died, and that the ſaid 
v. Ogden enfeoffed of the ſaid tenements of which, &c. one 
gan Poiden, who thereof enfeoffed William Conſiantine; and af- 
r the ſaid Jo. Melwich entered and made a leaſe to the plaintiff; 
d the defendants, as ſervants to the ſaid William Conflantine, and 
his command, ejected him; and / 2 totam materium, &. 

The caſe was argued this term by HARRI8S for the plaintiff, and 
jy EwENS for the defendant , and it was afterwards adjudged for oi 
i plaintiff, For the Juſtices ſaid, although the ter, ments are 

vided from the reſidue of the manor, yet the cuſtom remaineth, 
ad they continue copyholders paying their ſervices and duties, 
c. And he which hath the freehold of them may keep a court 
any place; and it is not properly a court baron, but as a court 
ſurvey, at which copyholds may be well granted, and the lord 
his ſteward may grant copies out of court as well as in court, 
Edu. 6.. Brooks. And a ſurrender being taken, and a new copy 
anted, is good in whatſoever place it be done, And it was ſaid, 
the copyholders die, yet he which hath the freehold may grant ( cro. Elix. 
dem by copy again; and that it was ſo held in the lord chancellor 39. 394. 443- 
Patton's, Caſe: and if they be copyholders of inheritance, they * | 
J compel him that hath the freehold to accept ſurrenders &,. Da 
d make new admittances, &c. (a) Nora, here nothing was 1. Mod. 171. 
oben of the leaſe for years, if it were a forfeiture or not, no cuſ- 2 WY 
m being found to maintain it. 23 
Nora. A writ of error was brought of this judgment in the 527. 
hequer-chamber, and the error. afligned in the matter of law, 8 | 
it no judgment given; for the parties compounded, and agreed 12. Mod. 46 6. 

th the plaintiff in the writ of error, and he had the land, as 1. Bac. Ah 4 
wen who was of his counſel told me. For he ſaid that all tze 5 
tices and Barons in the exchequer- chamber did hold clearly, 

| | | that 


N renn 


M Txitity Teri, 36. E. IB H K. 
Marwien that ir wits void gratt by copy; for being divided fm G 
% manor, the cuſtom to demiſe them is altogether" g6yje tid 4. 
i ſtroyed, o as the eſtates for life which were in N at the tinie & 
the alienation of the freehold of them and ſeverance of then 

| being now determined by ſurrerider, or otherwiſe, no new co 
(b) See the con- can be made: yet the alienation of the freehold of them doth ng 
cluſion of the deſtroy the eſtates of the copyholders then in He, but they (64 
caſe 3 hold them during their eſtates, paying their ſervices, but no ne 


Poſt. 443. eſtates may be after ward granted by copy (5). 


Cas 11. |  Cxfar again Stone. 
The exigent. ERROR to reverſe an outlawry. The error aſſigned was, the 


— — in the writ of exigent no place was mentioned where ti 
— the ſheriff was to have the body; ſo that the ſheriff cannot know iny 
: what court to bring the body. And for this cauſe the judgnen 


was reverſed. 33. Edw. 3. Brief” 918. 27. Hen. 6. pl. 2. 


Cas 12. P eterſon's Caſe. 


A defendant TDEBT upon 2 bond. The defendant pleaded the ſtatute i 
cannot take ad- uſury in bar, that there was an agreement between the pls 
vantage of 0 tiff and bim, that the plaintiff ſhould deliver to him wares of th 
ing. value of twenty pounds, and that the defendant ſhould pay for th 
fame within fix months thirty-four pounds; upon which the 
were at iffue, and found againſt the defendant. 
DaNntEL moved in arreſt of judgment, that it not being alledgi 
that the obligation was made for the payment of this money, f 
was no plea or iſſue. — Sed non allocatur; for he ſhall not take 1 
varitage of his own miſpleading: and judgment was given for tit 

plaintiff. N 


| 8 6 William Griffith again Ro. Apprice. 


Error lies in the ERROR of a judgment in ejefione firme in the county of Ds 
king's bench on L þjph,- before the Juſtices there. The error was apparent; ir 
—— at the the writ did bear date 16. April, 28. Eliz. and the ejectment va 
rand ſeſſion in ſuppoſed 27. Aprilis, 28. Eliz. and ſo cannot be defended. Bu 
* WixTER faid, that by the 35. Hen. 8. c. 26. ſ. 113. judgmens 
* given in perſonal actions in Wales thall be reverſed there, and ths 
co. rog, is 2 perſonal action. EG ERTO, Solicitor, contra. For this ad 
oor, 248. doth ſound in the realty, and the ſtatute did not intend that tits 
ſhould come in queſtion before tl counſel of the Marches; and tt 

| ſtatute is in the affirmative, and therefore doth not take away i 

) A. Inſt 206. power at the common law; and although he may ſue there by f 
r ſtatute, yet he may ſue here if he will, as he might before (a). - 
1251 tet wards it was adjudged that this Court had juriſdiction, and i 
. 7. 5 | 


- Co, Lit. 
Plow | 
judgment was reverſed. 


2. T. 


CI 14. | Elred again / Waſs. 


Ontlawty te- ; RROR to reverſe an ontlawry in debt. Coxx affigned 9 

1 the, oe E errors. — Firſt, The defendant in the original was named Ein 

letter in the pro- according to his true name, and in the mean proceſs, vn 

ceſs; and be- capiar, he was named Zldred, and ſo is erroneous ; for if then | 

bias was returned by the ſheriff when out of oHce. Ante to. 85.=Poft. 105. 257 1 
' 


* N 2 , 
TY 
7 , * 


Trinity Term, 30. Eli. In N R. 
1;Ference by omiſſion, addition, or interpoſition of any letter 


the original and judicial proceſs, it is erroneous. In 
der Elia. Jy reverſed upon a difference, 'wiz. Walwyn 


9 4 RY 
2 * 


ie > | . 0 

| wen 2. Rich. 3. pl. 13. Sein- John & Saimt-Fobn e ſoin _ 
4 . ers 5 for T. * 4 l — which was error in fait, 
150 t the alias capias was returned by one Felton, whereas he was then 
ſta moved from his office, and Townſend was ſheriff; to which they 
be xd pleaded in nullo g erratum, and ſo the Court ſhall intend it to 


true; 


and this he ſaid was a dead fault. And for theſe errors the 
dgment was reverſed. , 


- | F 
New's Caſe. | eln „. 


RROR upon a judgment given in debt on bond, in the court Where iſſuable 
4 of Havering, in Ehe. he condition of the obligation 3 8 
r the payment of 20l. to the plaintiff at his houſe at S. in Kent. place mention- 
he defendant pleaded . payment at the day,” ſecundum formam & ed, 15 8 
fim indorſamenti predia'. The error aſſigned was, that the iſſue Ain is 

as tried at Havering, and not at S. in Kent. brought. 
But it was faid, that this is no error; for when a thing iſſuable is 

leged, and no place, this ſhall be tried where the action is brought; 

d the words 3 formam, c. refer only to the time, and not 1. T. Rep. 157. 
d the place; for the place is not material, payment being made to 

eobligee himſelf : and it doth not appear, but S. in Kent, may be 
thin the juriſdiction of Havering ; for it is not ſaid in the county 
f Kent, but at S. in Kent; and there may be ſuch a place called 
[ent in Havering, Afterwards Mich. 30. & 31. Eliz. the judg- 
ent was affirmed. | 


3 


Leat againſ{ Jenning. Casr 16. 


RROR of a judgment in an inferior court. The error aſſigned Every return 
was, that the diſtreſs was awarded returnable at the next court, muſt be at a 

ſer the ſerving of the proceſs; and every return is to be at a day 1. Cre. Bg. 

ertain; and it may be the proceſs ſhall not be ſerved within a year, 1. Mod. 81. 

nd the defendant is to have day at every court, otherwiſe the pro- 1. Vent. 87. 

els is diſcontinued, 9. Elia. Dyer, 262.--Afterwards for this cauſe og 20 84. 

he judgment was reverſed. | 6 Cowper, 15 | 


Dinſlow's Cafe. Care ii. 


L was indicted upon the 5. liz. c. g. for perjury; and the in- An indi&ment 

dictment was, that radto per /e Fm Evangelio falſo depoſuit ; for perjury muſt 
Put it was not directly alledged that he was ſworn, and the indict- 2 3 — 5 
nent was diſcharged; for the Juſtices ſaid, when ſuch a heinous — — 


rime is objected againſt one, it ought to be fully alledged, other- , Hawk. P. C. 


ile it is not good. | e. 69. ſ. 17. 
i 3. Bac. Abr. 817. Dougl. 156 1. Rep. 69. 
George Lovegrove againſt Inocke. Carr 18, 


PROHIBITION. The ſuit in the ſpiritual court was againſt the 4 yaciance has 
| peed by the name of Gregory Lovegrove, as appeareth by the teen the libel 
02 which (in truth) was a wrong name ; yet for this variance be- 3 

een the prohibition and the libel, the prohibition was abated. — 


Ante 104. 
Cowp. 178. 1 . Rep. 237» 
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106 Trinity Term, 30. Eliz. In B. & 
ci e ' Meggot againff Broughton. 

The king's 1 RROR upon a judgment given in this court this term, 

——_—— dere, E error aſſigned was, that in an aſſumpſit againſt two, — 


dies between if error lieth here; for it was ſaid, that this court cannot reyes 


Id. Raym. 151. appear by guardian, and recovery was had, and error broy 
OED — al = this error in fait judgment was Need 
was afterwards adjudged, that the writ of error was well brougy 
here; for the death, &c. was by the act of God, and a thing thu 
did not lie in their cognizance; and it was clearly agreed, that th 
death of one of the parties did abate the writ; and the judgmen 
was reverſed, | 


1 Foſter againſ: Walter. 
Adevifewos P IEC TIONE FIR MX. The caſe was, Richard Wager, 6. Edu. 
! 3 did deviſe a meſſuage to A. his wife for life, remainder to hi 
» ug 


ned by _ ſon in tail; and if he dieth without iſſue, or be unthrifty, that i 
corporate name. ſhall remain to the maſter and wardens of the myſtery of cordwan. 
ers, London; whereas they were incorporated by the name of nutz 
> 2. Leon. arden and commonalty, &c. The queſtion was, If by reaſon d 
3 125. 2. this mi/no/mer of the corporation, the deviſe was void ? And it vn 
Plow. 345 argued by DANIEL that it was, and by Coo ER contra. 
— 1 Tus jus rices held the deviſe good; for by intendment the de 
70. Rep. 57, Viſor had not counſel there, nor had cognizance of their name 
| and being known uſually by that name, there is a ſufficient intend 


ment what corporation he doth intend ſhall have it. 


Carr 27. Eaſt and Wilſon, 
A ſtatute re- HEY were indicted upon the 8. Hen. 6. c. 9. for forcible es. 
cited to be made tries; and the ſtatute was recited to be made at Weftminſir 


— but ſhewed not in what county; and the indictment was db 


county in which charged. 
it lies. Sed vide Dyer, 203. 2. Hawk. 361 


@ 5 
4 . 
- © a 

2 F 


Michaelmas Term, | CI 


Sir Chriſtopher Wray, Knt. Chief Fuſtice. 

Sir Francis Gawdy, Kt. OB ths be 14S 
John Clench, Eg. Fuſtices. _ 
Robert Schute, E/ y. | | 
Sir John Popham, Kut. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General. 


nent 0 
Scovel againſt Cabell. V 

1 HE caſe was argued by Cox for the plaintiff, and Gaw pr, See the com- 

th ſerjeant, for the deſendant.— Co KE argued, that by the pre- Rm 


miſes the parties to whom, and the land demiſed, being ex- 1. Bac. Abr. 

reſſed, and in the habendum the eſtate being limited, as the office 412. 

of the habendum is, the eRoF150 that cometh afterwards ſhall not Nor 467, 8. 
We 2 2 5287, Os 

avoid it; for it is repugnant and void; as 21. Hen. 7. leaſe for two 

years, PROV1SO he ſhall not occupy it for one year, is void: 6. Rich. 

2. © Quid juris clamat” 20. Leaſe for years, PRO v ISsO he ſhall not 

take the profits. And in this caſe, the leſſor was tenant in tail, and 

he maketh this leaſe, as by law he may; and he cannot make it to 

haye to one for life, the remainder to another for life, &c. And to 

make conſtruction that it ſhall be to one for life, the remainder to 

another for life, will deſtroy the leaſe. —And afterwards it was ad- 

judged for the plaintiff, that it is a joint eſtate, and the PROv1sO 

tall not ſever it. | | 

7 


Bellicote againfl Taylboys. | Care 2 


ERROR of a judgment in the court of Barnſtable. The error An ige com- 
aſſigned was, that the plaintiff counts, that che and the defen- puraſent for 
dant did account together of divers reckonings, and he was found GS 
in arrearages 10l. 28. 3d. which he aſſumed to pay. Upon non aſ- — ob bal-- 
Jump/it it was found, that he afſumed to pay ſo much as he was lanceof + 
lound in arrearages of account, which was 71. 28. 3d. and that he 2 22 | 
aflumed to pay ſo much as was contained in ſuch a bill, in which he debt of 31. 
vas indebted to him, which did amount to 31. ſo all that he aſſumed Dougl- 666. 
to pay was 10l. 28. 3d. and the plaintiff had judgment. A writ of 9 
error was brought, and this error was aſſigned; but the Court deli- 
vered no opinion. . | 
But for another manifeſt error in the recotd, viz. the judgment 
mas © captatur” where it ought to have been “ in miſericordid, the. i 
judgment vas reverſed (a). i 5 A 8. 
eickete OS + 


7 


208 Michaelmas Term, 30. and 31. Eliz, In B.R. 


Casz 3» 1 Brieket's Caſe. 


** HE indictment was, That R. Bricket and the others, &c. m 

may be rejected J. 8. et F. D. dus juſticiariis dominæ regina, Cc. and that ie 

as ſurpluſage exception was, that it ſhould be duobus, and as it Is, it is falſe Latin, 

9 and without ſenſe ; and if it be not falſe Latin, this cannot be re 

5. Co. 121.2, to thoſe named before, which are named in the ablative caſe.—By 

2. Hale, 168. THE CouRT held it well enough; for the indictment ſhall not be 

. overthrown for falſe Latin, if by any intendment it can b 

1. Salk. 328. good; and although here is falſe Latin, yet it may be well enough 
1. Ter. Rep. 320. jntended in the meaning. | 

A venue laid in Second exception. Bricket and the others are named of Nunenn 

. 2 held in the county of Warwick, and the indictment being for riot, thy 

oft, 11. they aſſembled themſelves at Ar/eborough, in the pariſh of Nunautn 

aforeſaid, and ſaith not in what county Artleborough is; for it vn 

ſaid, that Artleborough may be in the pariſh of Nuneaton, and yet in 

another county.—But Tas Cour held it well“ enough; for i 

appeareth not that Artleborough is a town, but it may be a plac 

known by ſuch a name in the pariſh of Nuneaton ; and being named 

in the pariſh of Nuneaton, it ſhall be intended to be in the (any 

county. . | | 


i Truſſel againff Aſton. 


Leave given ts TYEBT upon obligation. The defendant pleaded the 23. Hen. 6, 
compound on c. g. and would avoid the obligation, that he being in execy- 
bby 8 *. tion, and the plaintiff being under- ſheriff, he took this bond, and 
tute was miſ- let him at large. It was demurred in law, becauſe the defendut 
recited. mjiſfcrecited the ſtatute, in that he did recite, that if any ſherlf, 
Dougl. 94. 97 · aut 911 officiari!, where it ſhould be al: offictart. And the ſtatute 
2. Term Rep. ſpeaketh not only of the ſheriff and his miniſters, but of othe 


12 officers Co kx aid, fo is the parliament roll; and fo it was 20 
| judged in one Herris' Caſe. — And of this opinion was THE Covar 
but they gave day to the parties to compound, and in the Court 
time ſhould ſtay judgment. 
Carr g. Roſs againf Morris. 


Faſter Term, 30. Eliz. Roll 196. 


A deviſe to A. REELEVIN. The defendant avows as ſervant to Ferom Nein, 
13 Eſq. The caſe upon demurrer was, One Gomerly was ſeiſed o 
aſun reclum the manor of Nayland, and by deed 25. Edu. 3. gave it to Lint 
taredum in fer- Flenry Scrope, and to the heirs of his body, who died ſeiſed, and 


f*ruum, ſecundum 


antiques Fuiden- ſo continued by divers diſcents until 4. Hen. J. and then Tn 
nas inde faftas, Lord Serope ſuffered a common recovery, which was to the ule of 


bur —— dit. him and his heirs, and retakes an eſtate of the feoffees to him and 


ferent evidences, his heirs ; and having iſſue Ralph and Jeffery, and three daughter, 
and it vag dieth. Ralph maketh a feoffment to the uſe of himſelf and hs 
Iain which was heirs, and 7. Hen. 8. deviſeth it to Very for life, and after ad vſu8 


intended, creates . 
areremuris; Horum heredum in perpetuum, ſecundum antiques evidentia! 


for it ſhall be foctat, and died ſeiſed of this uſe, and of the uſe in divers other 
taken to be the manors in fee. Sir William Danby marrieth with one of the db. 


intention of the a p a a Ay 
de viſor, that | ters, and afterwards Jeffery dieth without iſſue. Sir Villiam Dany 
the eſtute ſhall h 

vo to his heirs generally, according te the rules of law. 8. C. 2. Leon. 23. 3. Com. Dig- 23% * 


* R * 


. * 


Wich Amas Term, 30. and 31. Eliz. In B. K. 
} his wife, and the other Hiſters (being alſo married) being ſeiſed ner 
f theſe uſes, make partition, and allot the uſe of this manor to Sir SfFꝭ“ 


Villiam Danby and his wife, and the heirs of the wife; and the other one . 
ſes of the other manors to the other two daughters. Sir William 


K Danby and his wife die. Sir Thomas Danby their heir enters, and 
But feoffed Weſton. 7 ; 4 | 
be Upon this caſe the points were two. —PFirſt, If it was an eſtate in 
be ail, or fee in the daughters, who were liſters to the deviſor, and 

ih Tues of the body of Thomas, father of the deviſor? —Secondly, It 


his partition be void or voidable 7 a q 
GobrRE Y, Coke, and Coor ER, argued for the plaintiff, that 
was an eſtate in fee in Jeffery, and ſo in the daughters; for the 
ords of the will being © ad uſum rectorum haredum ſecundum anti- 
« quas evidentias inde pre-antea fait,” it is incertain what evidences 
le intends; for three evidences were mentioned, vis. I. the eſtate 
i tail, 25. Edw. 3. 2. the recovery; 3. the deed of feoffment z 
nd it appeareth not which of them he intendeth. Alſo it appear- 
th not, whether he intended the heirs of Lord Scrope, or the heirs 
ff Gomerly ; for by the firſt evidence, the remainder is limited 40 
he right heirs of Gomerly ; and for this incertainty all was void. 
ut admitting it ſhall be conſtrued an eſtate in tail, according to the 
ridence of 25. Ed. 3. yet it is only an eſtate in tail in Feffery, for 
e is the firſt perſon that takes it, and hath it as a purchaſor; and 
hen he dieth without iſſue the eſtate tail- is ſpent, and none-can 
jave it as heir to him.—The ſecond point, they held the partition 
tterly void; for it being of one uſe in tail, and another uſe in fee, 
— ſo not equal, and being made between huſbands and wives, is 
did. | 
Jonson, ATKINSON, and EGERTON, Solicitor, contra. The 
ill is certain enough, and the ancient evidence can be conſtrued 
pnly of that of 25. Edu. 3. for the other are but new evidences ; and 
nd it is helped by the averment, that Lord Scrope had no other 
ncient evidences of this land; therefore the will ſhall refer to it, 
nd ſhall not be expounded to another ſenſe than as the eſtate is 
here limited: and then, though the firſt effect and eſſence veſteth 
n Jeffery, yet he taking it by limitation, he taketh it as heir of the 
poly of Lord Scrope, and this per formam doni, and then the daugh- 
ers ſhall have it ſo likewiſe; for they all claim by one gift. —Se- 
1 5 They held the partition good; for there was quid pro quo, 
and ſo only voidable. 5-38 | | 
But all the Juſtices reſolved to give judgment for the plaintiff 
ieſſee of Weſton), that this is no eſtate tail, but a fee · ſimple in the 
wghters; for no eſtate is created by the will, for the incertainty 
pf the perſons and evidences alſo, and the intent is to be taken in 
ll. And THE CouRT held, that his intent was, that it ſhould 
go to his heirs generally, according to the courſe of the common 
v; for divers evidences are ſhewn in the pleading ; and it is hard 
or a man in extremity to remember them, eſpecially that which was 
made 25, Edw. 3.— But for the ſecond matter, if it be an eſtate 
al; if it ſhall inure to the daughters, as 2. Edw. 3. pl. 1. or be 
xtin&t upon the death of Jelfery without iſſue, who was the firſt () Dyer, 156. 
urchaſor, according to 'the opinion in Griſwald's Caſe (a); they de alle 
ad they were of divers opinions: but for the principal matter they ot _ 
ve judgment for the plaintiff; 5 | I. Mot 44 0s 
OG Clearywalk Nd. ej. 


r rene Ka. Ka. 


LY 


* 


- 


A preſcription TRESPASS, for taking of twenty-ſeven (pounds of | white wod 
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Cat 6. x bak 75 Clearywalk againſt Conſtable. | 


: 


toſcize all + at his houſe in St. John's Green, in Colchefler. The defend 
bought and fl pleaded, that the wag of Colchefier is an | ox borough, q 
in a particular within the ſaid borough there is, and time out of mind, &c. they 
DC ne hath been a cuſtom, that it ſhall be lawful to any burgeſs of the fil 
of the ſeizure; borough to ſeiſe all goods bought and fold within the ſaid borough t 
as for focfei· any alien by an alien to the uſe of the queen; and ſuch burgeſs thy 
_ _, cuſ· gnds and ſeiſeth them, and alledgeth, that at the time, &c. he un 
Poſt. 352. a burgeſs there, &c. and that before the time of taking, &c, the 
1. Saund. 312, plaintiff being an alien, bought the faid twenty-ſeven pounds 
Cowp. 47- wool of J. L. another alien; and the plaintiff being then a burgeſz 
ſeized the ſaid wool, as things forfeited to the uſe. of the queen, and 
to his own uſe; and demands judgment + actio, &c. And upn 
this a demurrer in law.— WHITE, for the plaintiff, ſaid that the 
plea was not good; for the preſcription was not well aliedged, thi 
it ſhould be lawful; and doth not alledge a uſe in fas to ſeize; ſu 
there can be no preſcription or uſe, except ſometimes it is put i 
uſe, 38. Hen. 6. pl. 16. ö. 34. Hen. 6: pl. 15. 4. & 5. Phil. u 
Mar. Dyer, 152. Hunt's Caſe.—2. He preſcribeth to ſeize the 
goods, &c. but alledgeth not to what uſe or purpoſe; as for fork 
ture, toll, or cuſtom, or ſome other intent, 37. Hen. 6. pl. 3. 11, 
Hen. 7. pl. 16. 8. Rich. 2. % Grants” 1o5. The cauſe ought 
always to be ſhewn of the ſeizure. — And for this cauſe principaly 
THE Cour was clearly of opinion that the plea was ill; andi. 
no cauſe be ſhewn in four days to the contrary, judgment ſhall ts 
entered for the plaintiff. . * 


can Jo. Thirkettle again / Reeve, and Edward Tye and Mar 


his Wife. 
3 ' . Eaſter Term, 29. Flix. | | 
The certainty EBT upon two obligations, each of them of 20l. again 
— REE VER, executor of Rob. Thirkettle, and Ep wARD TIE and 


_ _— Maxx his wife, executors of the ſaid Rob. Thirkettle ; and declared 


collateral alle- upon two ſeveral obligations, made 14. July, and 23. Eliz. The 
1 the defendant Reeve pleads, © ne unques executor, ne ungues adminild 
1. Bac. Abr. 13. come executor,” and upon this they were at iſſue. I he othe 
2- 1.4. Raym. defendants, Edward Tye and Mary his wife, demand oper of th: 
1208. "Site * * 
| obligations, and of the conditions. The condition of one ] 
that «© WHEREAS Agnes, the mother of the teſtator, had deviſed u * 
« the plaintiff forty pounds, upon condition to be performed If 
« the plaintiff, if the ſaid Robert pay it to him after the perlor- 
« mance of the condition, and within one year after the death 
« Agnes, that then, Cc.“ The condition of the other obligatio bar 
was, If he pay ten pounds after the performance of the conds 
« tion, and within two years after the death of Agnes, that tba 
« &c.” The defendants plead, that the ſaid Agnes, 13. Jh 
23. Eliz. made her will, and deviſed the ſaid forty pounds to 
plaintiff, upon condition in the ſaid will, that he ſhall releaſe t0 
the ſaid R. Thirkettle all actions, &c. except the faid forty pound 
deviſed to him; and they alledge in fao, that the ſaid R. 75 
required him to make the ſaid releaſe, and that he refuſed to m | 


it, &c. and alledges the death of the ſaid Agnes, 1. Aug: = = 
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e the declaration in this action was Mich, 2). & 28. Elis. Tais zrrN8 
within two years after the death of Agnes ). The plaintiff ſaid, „he Eg | 
was not required to make the releaſe z!? and upon this they were 
iſſue; and alſo being at iſſue, „ if Reeve were executor * it was | 
und that Reeve was not executor, and that the plaintiff was not re- 
uired to make a releaſe, It was afterwards alledged in arreſt of | 
dement, that the plaintiff had brought his action upon two obliga- 
ons, whereas one was not due; for it was brought within two years 
er the death of Agnes, and damages being given for both entirely, 
4 he had 220 cauſe to recover upon one, he can recover no part. 
it Tus Cour held, that this is but the allegation of the defen- 

t; and it appeareth not if Agnes then.died or not; and the de- 
adant hath not reſted upon it, but pleaded another plea, viz. “ a 
requeſt to make a releaſe,” which is a collateral matter, and iflue 
kken upon it, and ſo had relinquiſhed the other matter; and judg - Ante 68, 9. 
ent was given for the plaintiff, | | 3 0 
NoTa. That afterwards the defendant upon this brought a In an action a- 
rit of error in the exchequer-chamber, and this was affigned for g#inſt two as 
cor: and another error was affignee, that the plaintiff had ſued act error the“ 
ie as executor, jointly with the true executor, who was not one of them is 
xecutor; and ſo had failed in his ſuit. —But all the Juſtices held net 8 
ither of them to be errors. For to the naming one executor SN 
bo was not, this is not in abatement of the bill or writ, but | 


gli ply that he ſhall be barred againſt him; and it will be a great 
al iſchief when divers are made executors, and one refuſeth, if the 
g 1 aming of him ſhould abate the writ. And to the other matter, 


ey held it no error; for it was only a matter alledged by the defen- 
ants, and it appeareth not, whether it be true or falſe; and it is 
aived by the ie. And thereupon they all reſolved the judgment 
be affirmed. 9 8 ä 


Elizabeth Mornington again Try and others. Cans. 


IEC TIONE FIRMZA. Upon not guilty pleaded, it was A ſpecial ver- 
found, that the abbot of Sr. Peter of Glouceſſer, 15. Hen. 8. dict cannot be 
ing ſeiſed of the barn and tithes in queſtion, let them by deed _— 10 = 
der the convent ſeals to three for ſixty years; afterwards the officer ofthe 
bbey was diſſolved, and their poſſeſſions, et inter alia the barn court, _ wy 
nd tithes, were given by ſtatute to the biſhop of Glece/ter; and — OP | 


Rerwards, 1 5. Eliz. Fohn Wakeman, biſhop of Glocęſter, let them Poſt. 53. Sed 


* 8 three Cheynies by indenture, rendering the ancient rent, for 7 

b are lives; and the indenture was found in hac verba; and in the Oro. Jac. 183. 
1 dof it che confirmation of the dean and chapter was recited, _ 47. 83. 
4 hich was of a leaſe made by Rich. Wateman: but the jury did Will. 53. 338. 


ot in facto find that the dean and chapter did confirm it; nor Bunb. 283. 


und their deed in hec verba, as they ſhould have done, but only Stra. 119). 


ited it as a thing annexed to the indenture; and found expreſly . 


ie leaſe made to the huſband of the plaintiff by the now biſbop. Cowp. 841. 
TaxF1eLD prayed judgment for the plaintiff; for the leaſe by Pougl. 376, 


jm Wakeman was merely void, for there were twelve years to 4; TAS Rep. 


0 k N 
* me of the ancient leaſe, ſo it muſt paſs by grant of reverſion ; 141. 

41 d no atornment is found; and the jury do not find a confirma- 3 2 
ake on by the dean and chapter; and the confirmation reciteth 'a leaſe I 


0 Robert Wakeman, when it was by John Wakeman ; and theſe - 


— — 


Mos vino 70x laſt faults were held to be incurable.—Coxt moved, that the wi 
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againſt Should be amended ; for the note given to the clerk of the a 
mw us, Was, that they intended to find the confirmation expreſly, and} 
" leaſe made by J. V. And for the other point, tithes pals with 
attornment. But THE Cour held clearly, that after verdid g 
turned in court, this cannot be amended by any ſuch ſuggeſta 
for then all verdicts may be prayed to be amended. But if any aff 


8 priſion was, ſuggeſtion ought to be made of it before the verdiſtg 
turned; but now it was too late: wherefore judgment was given 

the plaintiff. | a 

can 9. Richard Jackſon againff Robert Mordant. 


Michaelmas Term, 29. & 30. Eliz. Roll 


A declaration A CEION UPON THE CASE. The plaintiff declareth, th 
_ —— whereas T homas Style and Margaret his wife were ſeiſed to the 
geiſed to = wry and the heirs of Thomas, of five acres of meadow lying near a tin 
and the heirs of called MWeſtbury river; and being ſo ſeiſed, by indenture let then 
ü rg "ag the plaintiff for one-and-twenty years, by force whereof he was pk 
tiff. and * the ſeſſed; the defendant ſuch a day, &c. erected a water - mill ſup} 
defendant ob- fran the ſaid river; by reaſon whereof obſlupavit the water rum 
— i in the ſaid river with his mill; fo that the water from time to ti 
good; for the yearly, after the erecting of the ſaid mill, overflowed the bank 
1 the river in the ſaid five acres of meadow, and them inundavit; 
eſtate, being in- Which they became barren et ſcirpoſe, to his damage one hundn 
ducement only, pounds. And upon this declaration it was demurred in law, and 
__ 8 be gued this term. 
Poſt. 132. 184. The firſt exception was, becauſe he counts that the baron al 
181. feme were ſeiſed to them, and the heirs of the baron, and ſhewe 
not how the eſtate began; for it was ſaid, it being a ſpecial eſuꝶ 
and but a particular eſtate in the ſeme, the commencement of it ought 
. to have been ſhewn. - But THE JUsT1Crs held it well enough, bs 
Cro. Jac. 52. ing an action on the caſe by their leſſee (a); ſo that it is but a conv 
2 ance to the action, and the inheritance is in the baron. | 
(s) nes. Second exception. Becauſe he declares of a leaſe by huſband a 
owp. 2011 wife by indenture, and ſheweth not that a rent was reſerved, ah 
then it cannot be the leaſe of the eme. But THE CourT held 
clearly to be good; for it is the leaſe of the feme till ſhe dilagred 
and the inheritance being in the baron, it ſhall be good againſt A 
and his heirs. 
I hird exception, that the life of the baron was not averred. W 
non allocatur, for the reaſon aforeſaid.—And the ſame term judgn * 


was given for the plaintiff; and I was of counſel with the plaintiff, 


Cars to. Thomas Broome againſf Robert Mordant. 
Trinity Term, 30. Eliz. Roll 813. 14 


A leaſe for CTION UPON THE CASE. The plaintiff declares, Wl 
E huſ- Thomas Style and Margaret his wife were ſeiſed of a wn 
and and Wife mill called. Ve/bury-mill, viz. the ſaid Thomas in his demeſve 


f the wife ſoe 
land od of fee, and the ſaid Margaret ut de libero tenements and being id 


during the co- 


verture. Cowp. 201» Dougl. 53˙ 


U 
4 
4 
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4, they, and all thoſe whoſe eſtate they had in the aid mill, Bao 


had, time out of mind, &c. a water-courſe running in the 17 
| mill | Moba r. 


r of Weſtburh, to a mill called Innelley- mull, in the county of N. 


eſaid efbury-mill, 2nd from thence ſuper et trans an acre of 
1 of the defendant to 3 mill called Mixbury-mill, in the 
"ty of Oxon, and this without any erecting of any mill; and 
|, time out of mind, &c. the multure of divers inhabitants there 
their corn, &c. and they being ſo ſeiſed, ler the ſaid mill to the 
if, Kc. by indenture, by which he was poſſeſſed, until the 
endant erected a new mill upon the ſaid acre of land per quod 
upavit aquam prædict ita quod molendinum predift' ſuffocatum fuit, 
bat the plaintiff loſt the protit of his mill from the firſt day of 
„ Cs. until, &c. to his damage, &c. And hereupon it was | 
nurred in law, and the ſame exceptions taken as in the caſe before, Ld. Raym. 134. 
| ruled as before, oo TH = 
\nd another exception was taken, for it is ſaid the baron was 
edin fee, and the feme in her demeſne as freehold, but ſaith not of 
t eſtate, for her life, or for another's life. 2. Exception, be- 
ſe the preſcription is alledged in the baron and feme, and the 
had only an eſtate for life, and ſo cannot preſcribe. — Sed nos 
entur. For to the firſt, the plaintiffs needed not ſhew what 
te they had, it being by way uf conveyance. And to the ſe- 
„ when the feme is jointly ſeiſed with her baron who had the 
the preſcription may be alledged in both. Er fic adjudicatur. 


Ann Boocher againſt Ancel Samford. t, Chin 40 
Hilary Term, 30. Elia. Roll 188. 46. 

CTIONE FIRM. Upon a ſpecial verdict, the caſe was Dexiſe of the te - 
this: William Samford was lord of the manor of Slone-houſe, „e 8 
un which manor there is a place known by the name of Ebiey, Thich Z. dwell- 
which is a houſe and fix acres of land, to. which tenement ech in E. will 
$ other lands throughout the whole manor were pertaining, pun 1 
had been uſed with it by the ſpace of ſixiy years, and had al- 1 
$ paſſed by one grant, and under one rent (which was now in 
hands of one H. B. copyholder of it); and the ſaid 17. S. being 1. Kol. Ab. 
fled, deviſed that his brother Tho. Samford, after the death of „ 
ad H. B. ſhould have the tenement with the appurtenances Jes, 378. | 
dich H. B. dwelleth in ELley, for lixty years, rendering 4]. — 3 Hee 
annum (the ancient rent being 458.); but the houſe and the fix 4- Mod. i 32. 
8 were worth 5l.; and, If upon all this matter the other lands !; allt. 18. 
h were vſed wit h the houſe, and are out 5 Ebley, paſs or not? — pac b 
the queſtion.—Cok s argued that ail paſſed, for they were al- 292. ' 
paſſed by one grant, aud under one rent; and they are here e- He. 34: 
ited per nomen tenement, And it is to be firſt conſidered how a 
vords (wherein he dwelleth in ECI ej) ſhall refer to the dwell- 443: | 
a the tenement. And as to that, he ſaid the words ſhal 1 
hal ut verba accipiantur apte et in f reprio ſenſu, then (dwell- :26 

fe Solero to land, * ” the tenement, for a man 2 94. 363. 

81 z and relation ſhall always be ut /ententia non hu 
Yar, and not to the laſt antecedent; here _ deviſeth el 
r the appurtenances, which is all things belonging 7 22 

e lands out of Ebley were belonging to it. And Cro. Car. 53. 


. raked in one Batree's Cafe, where one being ſick 
K 


ſerivenor, and gave him inſtructions, that he deviſed 
his 
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besen his houfe and the land belonging to it; che feriventt dries u de 


er d. viſe of the houſe, cum pertinenriir; and it was e that the 
land paſſed : alſo the rent is increaſed, amd therefore his intent vn 

to give all the land, and it was to his brother fot his advartement 

\ —ATKINSON contri.” He agreed that by a deviſe of the tentinty 

all paſſed 3 but when he faith, in which Fi. B. dwelleth in Ag, 

this ſheweth his intent that nothing ſhall paſs but what is in Eh 

A man granteth his maftor in D. nothing paffeth but what is h 


D. And it was adjadged in the excheguer, Where the King gran. 


ed the commandry of Slevidge in the connty of Nudnbr, that H ng 
part of it be in Radnor, yet it fhall pafs; but if part be in the 
county of Radnor, and part in another county, nothing ſhall pik 
but what is in Radnor. But it was adjudged for the plaintiff, tha 
"the lands out of Ehlry hall paſs ; bat chat rhe plaintiff ſhall recon 


but two parts, the deviſe being void for the third part, the ln 


being held in capite. 


C45 32. 0 « | Cioſſman agarft Reade. 
If an executrix EBT. The cafe upon {pecial verdict was, A woman execntrit 
marry the debt- marrieth with a debtor, of the xeſtator; the huſband dieth; 


8 and debt was brought againſt the woman, who pleaded ment iu 


only ſaſpended manes, and all this was found; and, If this was aflets ? was the 
during the co- queſtion.— And it was adjudged that this was not aſſets in bet 
verture; and . | : 8 : 
upon the death hands; for, by the intermarriage, the debt which the executri 
= her hufband had in auter droit, was tot extin# bit Juſpended ; and the action ws 
liable revived againſt the executors of the baron; and compared it to 
Darcie's Caſe in the Commentaries, folio 184. f 

Co. 8. 136. 2» Moor, 236. 1. Leon. 230. 1. Roll. Abr. 934 1+ Sid. 79. Cro. Car, 373. G 
Lit. 264. d. 1. Sal. 300. Cowp. 375. — 5 AN. 


Casz 13. Richmond avainf Webb. 


Jud _ re- A ETION UPON THE CASE. And counts that he was ſeifed 
— of a meſſuage and certain lands in Blankeavorth, to which land 

the venire ſu ian. time out of mind, &c. he had common appendant in 400 acres 
— 146. 171- land in Lydcotrs Milliſen; that the defendant had incloſed it, and 
ſo diſturbed him of his common. The defendatit pleads that be 
18 Jac. 86. had ſet up a Vaccary upon a 'parcel of it neceſſary, &c. 1BsUt 
1185 roc that the plaintiff had common. Upon this iſſue was joined, 
and tried for the plaintiff. Ta NvrHHEL D moved in atreſt of ju 
ment, that the venire facias and trial was de Lydeoits Milliſen only, 
whereas it ought to be alſo of Blankewworth, where the land un. 
49. Edw. 3. pl. 20. 30. Af. 42. 10. EA 4. pl. to. and this miſ-tra 
is out of all the ſtatutes of jeofuiles.— And for this cauſe it was 20. 
judged that the plaintiff nhl capiat per Blllam; and he could not 
3 venire facias de novo, ſor he had a verdict given, which vn 

| certified (a). a 8 

(«) See 21. Jac, f. c. 13. of 17-Car-2, e. 8. 4. & 1. Ann ec. 16. and 24. Ceo. 2+ c. 18. Poſt. > 


„ Martin against Alice Whipper. | 
If a perſon 3 EBT againſt the defendant as executrix of 7. S. Upon * 
cel a bond in adminifiravit pleaded, it was found by verdict, that the! 


which the in- tor at the time of his death had” goods to the value of one 


teitate was 3 
Lound to an- red pounds, and was bound to another by obligation in one „ 


other and pives his cn bond ſer the ſame ſum, this is in the nature of a payment, and may wake * 
Exc.uici c Ves nt. 5 a | FOES > | drec 


5 


- 8 


rene e 


Michaelinas Term, 30. and 31: Eliz. In B. R. 115 


Jred pounds, and that the defendant had taken in this dbligation, Mari 
ad made another in her own name with ſureties to the obligor. againſt 
And upon the motion of HEaLz, the Court held this was an ad- 18 3 
-" iſtration, and it is in the nature of a payment, and fo much of Dyer. 105. 166. 


its he teſtators debt is by this diſcharged ; and ſo it was ſaid to be Bcndl. 73. 
„aged in Wood's Caſe. Nora. It was ruled accordingly, W 
My, der Term, 30. Eliz. which was entered, Mich. 28. 29. Alia. 4. Bac. Abr. 69. 
$i et. 2625. inter Stampe et Hutchins. W 2. Term Rep. 
int . S | ; 97+ $97» $97» 
"0 | Pigott again Ruſſel. Cain is. 


Hilary Term, 30- Eliz. Roll 164. 


* 60 TT ſued two writs of error; one to reverſe a fine; the If 9 | 
'wee P other to reverſe a common recovery, by reaſon of his nonage. go tn 
an! TAnFIELD moved that the writ to-reverſe the hne was not well der join in a 


rought. The caſe was, Engliſb was fenant for life in right of his five, the infant 
ile, the remainder to the plaintiff in fee, and they joined in a . ; 
ine to Ruſſel ; ſo they all ought to join in the writ, and therq alone, 
ght to be ſummons and ſeverance, and he cannot bring it alone. Foſt 129. 
Core and ATKINSON contra. This writ is well brought by the 1. Ca. 76: be 

lintif alone, for it is brought for an error in fait}, vin. his non- — **. 

ge, and of his nonage the other can take no advantage; fo the Cruiſe un Pass, 
auſe of the action being ſeveral and not joint, they cannot join 29a. 5 . 

n the action, 34. Hen. 6 in the cafe of attaint, 7. Hen. 4. pl. 44. J. Ter. Ren- zb. 
dd they relied upon the caſe 29. Af. 14. THE Coober held, woe 

be writ was well brought, becauſe it is no error in the record, —— 
put an error in fait; and if two infants bring a writ of error, fine was re verſed 
hey mult aſſign the errors ſeverally; and therefore if one be 7%“ the . | 
thin age, he muſt-bring the writ alone (a). only. Poſt. 124. 


Reynold againſt Kingman and Brown. Cass 16. 


fed Hilary Term, 30. Eliz. Rell 343. 
1 JECTIONE FIRMA. The cafe was, II. Creete, who was What diſcent 
4 ſeiſed of certain lands held by knight's ſervice, let the ſame _ toll an en- 


0 J. Creeke, na BEN DVU M to him and one Fo. Dewneman, for Ante 56. 

beir lives, rendering rent; and afterwards deviſed the land to Poſt. 323. 615. 

Alice his wife for life, the remaindey over in fee, which was void 4 

or a third part, and died. F. Creete the leſſee died. oo Downe- 

man pretending to be in as leflec, continueth in poſſeſſion, and 

pays the rent to Alice. Afterwards one Edward Crete, forr and 

deir of the deviſor, maketh a letter of attorney to J S. to enter 

into all the land, and to enfeoff the ſaid Fo. Dowviemari, who 

Makcth a feoffment accordingly. J. Downeman dictt feiſec. the 

queſtion was, If this difcent takes away the entry of Alice * 

—Harkis argued that it did not, for when he enters and pays the 

rent to the deviſee, he doth it as tenant at will, for he had colour 

_ And it was adjudged in this court, in a caſe between 
! and 615776, that where J. g. giveth an authority to J. D. to 3. gac. Abr. 4% 
e leaſes of certain land, to certain perſons, in the name of 


2 nd J. D. maketh teaſes in his own name, which was void z 
* although the leſſoes enter and die ſeiſed, this taketh not away 
2 entry of J. 8. for they enter by colour of title, and in tho 
6 n ume are 25 tenants at will; and when the attorney of Ed. 


12 | word 


Poſt. 259- 
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Reynoryv ward Creete enters to make ua feoffment, the other was in poſſeſſion 
* — 8 for his leſſor, 38. Hen. 6. and then cannot take livery from hin 
94 that had no poſſeſſion — But WR ANY. C. J. ſaid he could fot be 

- Brown, tenant at will; for he had no colour to enter, his name in the 
babendum being void; but if he were tenant at will, by his taking 

Pol. 33. a feoffment of a ſtranger his will is determined; and ſo his entry 
| cannot reduce the poſſeſſion to Alice. Quãcungue vid, this is a di 
cent, and 7ells the entry: and it was adjudged accordingly. 


pas wy wy, ws 


. e Knight again Bourne. 
Judgment in CTION upon trover of a horſe. The judgment was, « qu 
33 « recuperet equum vel damna,” whereas it ſhould be . dumm ] 
Ld. Ray. 191. only; and the judgment o 
1. Ter. Rep. 73 · | VA TIRING | 1 OC! 


Beveridge agatnff Cony. | 
it; 5 Eafter Term, 30. Elia. Roll 285. er 485. 
plea of payment ERROR: of a judgment in the common pleas. The matter un, 
enerally to debt a leaſe was made at Northampton, of land in Combridgeſvire; 
or rent, on a ' . . . , 
leaſemadeatone the leſſee was obliged to perform the covenants contained in the 
lace of land indenture of à leaſe; debt brought upon the obligation, aud 
12251 N the breach aſſigned in not paying the rent: the defendant re- 
good, after a 13 
verdict where joined that he had paid it. Upon this they were at iſſue; and 
the leaſe was found for the plaintiff by an enqueſt of the county of Northany- 
made. ton, where the leaſe was made, It was ſaid in arreſt of judgment 
that it was no-good iſſue, becauſe no place is alledged of -payment, 
7:Co-2-3- and the iſſue was miſ. tried by a vi/ne of the county of Northany 
Vougl. 683. ton, whereas it ought to be ot the county of Cambridge where the 
; land was, for by intendment the payment was. there. And fo un 
the opinion of AxnDERSON. But WyNDHAM, PERIAM, and 
RnoDEs contra. For although the bar was ill, becauſe no place 
of payment was alledged, yet by the verdict it is made good, for 
a payment in one place is payment in all places; and it was ad. 
judged there for the plaintiff” Upon the writ of error brought, 
theſe two matters were aſſigned for error. Vide 45. Edu. 3. Pl. 5. 
baut afterwards the judgment was affirmed. | 


Casz 18. 


8 — | a” — WT 
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% — = 1 - - 


Carr 19. Lancaſter againſt Lowther. 
Trinity Term, 30. Elia. Roll 346. 


An outlawry re- ERROR to reverſe a judgment in outlawry.—r. Error afligned, 

verſed for the 24 thut the original was againſt Brian Lancafter, de Hutton Walnſuj 

variance of a * 2. * g 

eder in the county of York, The proclamations were againſt Brian Lot 

Ante ze. cafter, de Hutton, leaving out Halmſlry. — 2. There are in the prock- 
mations tio letters of r, and in the original but one, viz. ulis: 
and the judgment was reverſed, | 


Car 20. Auſten and Steene ggainſ Courtney. 
The word le- ERROR to revcrle a fine levied” in Exeter, upon 2 plaint ia 
eee ee nature of a writ of covenant.— 1. Error aſſigned. That the 


ncertain for a l l * 
— My plaint was guod teneat conventionem de duobus tenementis in Exeter (and 


11. Co. gg. a. Abutted them on every ſide), which is incertain, for- tenement” con- 
1. Leon. 188. tains divers things, as rent, land, meadow, &c. as an gedum 


2 Se, Arme of a tenement, and an indiftment that one entered in u. 


Mad. Exch. 145. March, 96. 2, Roll. Abr. 80. 1. Term —_— menun 
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mtum with! force, are not good; and this error was alligned in the Auers 
plaint ; for the fine relates to the covenant, and is levied de /ene- and 
mentis prædict.—2. Error. The fine levied in Exeter is void, for Ce” 
they cannot preſcribe to levy tines, for then the queen ſhould loſe Cov RTNEY. 
her fine pro licentid concordandi, 50. A. g. 44. Edu. 5. pl. 29. g It's corpo- 
in 22. Eliz. it was ruled in a Chefter caſe, that a fine levied there was 2 can pre- 
rod, —The judgment was reverſed; but THE JUSTIcEs deliver- fes? to levy 
ed no opinion whether a fine levied in Exeter was good or Not. Poll. 314. 


Edwards againſt Ebſwortb. F Cle 41. 


NFORMATION. Upon the ſtatute 35. Hen. 8. c. 17. for not information 
fencing of coppices.— 1. Exception. Becauſe it is not alledged Aude for un- 

bar the defendant had lawful intereſt in them, as the words of the kf. 

ſtuute are.—2, Becauſe it is ſhewn that certain coppices were cut, 

but ſhews not what coppices they were.— 3 Becauſe it is recited - 

that he ſhall forfeit for every rood 3s. 4d. whereas it ſhould be for 

every red of land. But it was ſaid the parliament roll is rod of land, 

nl ſo was the laſt impreſſions ; but for the two firſt exceptions the 


arty was diſcharged. — 


Pike aguinſt Cottington. Cs. 
In tbe Excheguer Chamber. | 


RROR of a judgment in the queen's. bench, in debt upon an Viſne, 
obligation. he error aſſigned was, The defendant in the writ 

f crror brought debt upon an obligation of 1ool. The con- 

tion was, that if he pay gol. at his houſe aT Lockington, in the 

pariſh of Ki/mer/lon, that then, &c. The defendant pleaded pay- 

reut, and the venire facias iſſued of the vn, of Lockington,— And 

tz was aſſigned for error; for it ought to be de viſneto de Kilmer- 

fm; for Lockington thall not be intended to be a village, but a 

parc known in Xiimerſton. G. Hen. 7. pl. 3. 11. Hen. 7. pl; 22. Ante, N | 
lat all THe JGusSTICES held it no error, for Lockington ſhall be ©* 10535 b. 

Fnenved to be a village in the pariſh of Kilmerſton, for divers vil- 

hee may be in one parith; but if it had been at his houſe 1N 

Lakington 18 Kilmer/lon, then Lockington ſhall not be intended a vil- - 

lage, — a place known in Kulmerſlon : and the judgment was 

"Mp Me g ts 2 5 


Kingdon againſt Barne. Can 2, 


Mok of a judgment in the queen's bench, in treſpaſs for It ers patents 
king of certain corn. The defendant juſtifieth the taking as mult be pleaded 
r Proper goods; and pleads a ſpecial juſtification. The plain- _—— 5 
9 makes title to them by ſeiſure, for that king Philip and queen ane, 73. 
%, by their /ct/ers patents enrolled in chancery, dederunt et conceſ- | 
ut ville de Launceſton liberty of a market, &c. and ſhews à 10. Co. 54. b. 
'Kcal cauſe of ſeiſure, as an officer there; upon which it was de- . Term Rep. 
med in law, and judgment for the plaintiff.— Aud the error“ 
yo was, that he pleaded that the king and queen by 
"ry patents, grant, &c. bur faith not ſub mag no ſigillo confefas, 

this was clearly t:e!d an error; for if the grant Was not under 

Ry the 


bond againſt a 


the huſband on without any appearance or uper ſedeas for his wife; and ſo at the 


1. Ro. Ab. 29. tiff; for all THE Couxr held, that if the promiſe had been that be 
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SR the great Teal, it is not good; and though he faith enrolled u 
ent chancery, it is not good, for any patent may be enrolled there; 
Bug. and therefore the judgment was reverſed. TEE" den 


Car 3- Bury againſt Pope. 
An action for C ASE for ſtopping of his light.-It was agreed by all Tyr Jvsrices 
— * that if two men be owners of two parcels of land, adjoining, 
ſtopping an- and one of them doth build a houſe upon his land, and make 


other's lights, windows and lights looking into the other's lands, and this houſe 


: 
— and the lights have continued by the ſpace of thirty or for. 
for forty years, yet the other may upon his own land and foil lawfully, 


ears erect an houſe or other thing againſt the ſaid lights and window, 

*. and the other can have no action; for it was his folly to build hi 
11. Hen. 4. 4). houſe ſo near to the other's land: and it was adjudged according). 
— "gh * Nora. Cujus eſt ſolum, ejus eſt ſummitus uſque ad celum. Temp. El.. 


1. Lev. 164-122. 1. Sid. 167. 1. Vent. 237. Cro. Jac. 159. 2. Vern. 646. Ld. Raym. 392. Salk. 459 3. 
Com. 217. , F 


Car 4 | Bilford againft Fox and bis Wife. 


In debt on E rake upon an obligation againſt the defendant and his vit, 
. executrix of her former huſband. The baron appeared upon 
wife executrix, the exigent, and would have put in a ſuperſedeas for himſelf alone, 
1 firſt THE JusT1CEs thought he might, as 18 Edu, 4. & 14. Hen. b. 
race rg — are. But Antropor, the attorney, ſaid it was a practice to defeat the 
'ney, and ſuper- plaintiff of his debt, and ſhewed a precedent of 18. Elia. thatin 
— 94 I the like action brought againſt Somers and his wife, Somers would 

have put in a ſuperſedeas for himſelf only; but he was not ſuffer 

ed, but ſhall be compelled to put in an appearance, attorney, and 
COS ſuper ſedeas for his wife alſo. And fo all THE JUSTICES did nov 
1. Leon. 138. hold; otherwiſe an exigent de novo {hall iſſue out againſt him. 
Hob. 179. - Cro. Car. 58. Stra. 1272, | 


Cart 5. | Hunt again Sone. 
Hilary Term, 30. Eliz. Roll 1732. 


on a promiſe to AN ASSUMPSIF. And declared, that in conſideration he 
. promiſed the defendant that he ſhould have and occupy {uch 
tain number of lands, from ſuch a day, for five years, the defendant prowiled to 
years, in conſi- pay him 20l. for every year, at two feaſts, &c. and avers that the 
— 7 ru defendant had occupicd the land for one year and a half, and for 
ſeveral ations 30l. due for that time he brought action: and after verdict, it v4 
lie upon every moved in arreſt of jndgment, that this promiſe and conſideraiion 
mon Payment. was a thing entire, and not ſeverable; and therefore ought to bare 
— Jac. 558. averred that the defendant had enjoyed the land for five jean 


* otherwiſe the action lieth not. But it was adjudged far tbe pla- 


2. Saund. 337. ſhould enjoy the land for five years, and in conſideration 
Go. Lu. 477 b. he ſhall * him 190l, 1 fine Fears, — 20/, per aun, the 
Poſt. 776. 807. the action lieth not for part till all the term be expired; but ihe 
% 37% promiſe and agreement being that 20]. ſball be paid for every N 

it is otherwiſe ; and ſeyeral aftions lie for every day of paqmem. 

And Rrones, Juſtice, (aid, git was lately adjudged in Sir Tuma 

Foſcelzne's Caſe, that in conſfideratipn one would marry his davghte) 

that he will pay to lim 3eol, feilicet, fifty pounds by the 2 


* 
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fix years, chere at the end: of every year a feverat action listh for Hon z 
fifty pounds. 0 ſ 364+ 50101 . 1 1 again 


„„ a. r OT 
Rookeſby's CaſQ. Ca 6. 
Ol IMPEDIT.- The original writ wanted this word, A gurt ddt 


« ad;” for whereas the writ {Nould be, que ad donationem ſuam ere 


ede, the writ was, gung denabianem ſuam ſpeFot ; and after divert uti = 
motions for amending it, the writ by award was amended, and would cauſe de- 


« 4% put ia: and the. principal reaſon was, that the ſix months fect of juſtice. 
were paſled, and if the wait ſhould abate. which Was purchaſed Ad 79: | 
vithin the fix months, the plaintiff thoyld, be remedileſs to recouex bas 42. 


his preſentation. | 1 6 | 8. Co. 109. 
| 1. Com. Dig. 318. Cowp. 229. Dougl. 116. 1. Term Rep. 237. 782. 
Albany againff The Biſhop of St. Aſaph. | Cave 7. 


Trinity Term, 27. Eliz. Roll. 


Q” ARE IMPE DTT, for the church of Whittington. The If a bcnefice be 
bithop pleaded that the ſervice there was ip the Welch tongue, 1 
nd that the pariſhioners underſtood not the {ngliſb, and that the underſtand 
ae{cntee could not ſpeak Wl: ; and therefore be refuſed him. Felt, the Mi- 
Aul all THE JUST1C6s held this a good cauſe of refuſal, for be fuft bim but 
cla: inſtruct his flock according to his duty and charge. But in he muſt give 
thi; caſe the plaintiff had preſented ſixteen days within the fix Re of it to 
untl, and the biſhop gave no notice of the inability of tha 
clerk, till three days after the ſix months expired. And the Court 2. Leon. 31. 
held, that notice ought to be given to the patron himſelf, if he 8 IS 
be refident in the county; and if not, a public intimation ought =" pet 
to be on the church-door ; and notice of this matter ought to 2. Salk. 53g. 
bare been given immediately when he was preſented and examined, 

or vithin ſuch convenient ſpeed as might be; but when the biſhop 

5 t9 enquire of the behaviour of the clerk, he ſhall have longer 


lune. And for this cauſe judgment was given for the plaintiff, 


Shepard againſt Kearne. wy 
EBT upon an obligation. The condition was, that if one rg things 7 
"> . 2 | 5 
D day to the plaintiff within one month after the death of Lady to be per n 
re zol. or twenty kine, at the election of the obligee, that) n decion 


_ Sc. The defendant pleads, that the plaintiff had made no of the obligee, 
u. The plaintiff demurred; and it was adjudged that the me chin jd 


bir was good; and judgment againſt the plaintiff. | gra her 
The Queen againſt The Riſhop-of Lincoln, and Carp 9. 
L.igh #e — TY ; 


(QUARE IMPEDIC. The caſe was, Aſter lapſe incurred to If a church be- 
"A e queen, the biſhop being patron doth- preſent, and after- _——— 
DR ſucceſſor of the biſhop certificth againſt this incumbent, I nd” 
bad refuſed to pay the tenths, and then the biſhop collat- — yaw Ir 
e les, 


» Jet the king ſhall not loſe his preſentation. Owen, g. 89. Gouldſ. 78. T 86. Moor, 259 
| . et 


N 
F 
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Tux Qn eth the defendant, who was inducted; the queen brings quart in, 
_ —_ pedit —And it was adjudged that the queen hath not loſt her pre 
and Lien. ſentation; but if the incumbent had died, it were otherwiſe; jy 

here the church became void by the incumbent's own act; ſo if he 

Ante 44. had refigned or been deprived ; and it would be inconvenient if 

Tod. 790: 811, the queen ſhould loſe her preſentment by the incumbent's own af 

. | | N 


Cas io- A, Michael againſt Scockwith. 
A bond cancel- TYEBT upon an obligation. The iſſue was, non e/? faFum. The 
— D jury Found ee the defendant did ſeal i: it as hp 
ms in cli. deed, but that after the day of the iſſue joined, the ſeal was pulled 
dence as the de- off from the obligation. — And the plaintiff had judgment; for i 
"gp apy was the defendant's deed at the time when the iſſue was joined, 

* and the trial ſhall relate to it, although the deed was cancel 


afterwards. Vide 36. Hen. 8. 


1 May and Banniſter again Street. 


Lands out of a HJECTIONE FIRMA. It was found by verdict, that the 
borough can. = prior of Merton was ſeiſed of a'houſe in Southwark, held af 
— the archbiſhop of Canterbury, as of his borough of Southwark, and 
S. C. Moor, 257. 30. Heu. 8. ſurrenders it to the king, Henry the eighth, who 
Fo. Lit. 109 granted the ſaid meſſuage and divers other lands in I ondon, Midi. 
5 ſex, and Eſex, to J. S. and his heirs, to hold of him in bers hir 
gagio by tealty fon all ſervices and demands, and not in capi. 
Queen Mary grants the manor and borough of Southayark to the 
mayor and commonalty of Londen, and the tenant of the ſad 
meſſuage died without heir. The queſtion was, Whether the now 
queen or the patentees of the borough ſhould have the eſchea! 
—And it was adjudged for the queen; for the firſt patentee of the 
meſſuage held it of the queen, in ſocage in capite, as of a ſeignionty 
in groſs, and the words in libero burgagio' are merely void, for the 
land out of the borough cannot be holden in libero burgag! ; and 
there ſhall not be ſeveral tenures, for one tenure was reſerved by 
the king for all, and therefore of neceſſity it ſhall be a tenure in 


locage of the king. - 


Cars i. Stampe againſ Hutchins, 
| | Michaelnag Term, 28. & 29. Eliz. Roll 2625. 


" pe EBT againſt the defendant as adminiſtratrix. She pleaded 
— and. plenè adminiftyavit. The jury found that the inteſtate was u. 
give their own dębted to divers by * e and that after his death the deſen· 
or on of dant had taken in the obligations, and' had obliged berſelf to paſ 
promiſe to pay the greater part of the ſums contained in the obligations, It ct. 


dhe remainder. it tain days to come, and for the reſidue had promiſed to the baten 
1,an epi that in conſideration of delivery in of the ſaid obligations, that 
ION Oo e inteſ- | , ; ES 1 „ / Ta © oy N 

he would pay, &c.— And by the opinion of ANDERSON, 9 


tate's effects. 


Ante tis. WYXDHAM and VERA, it was held clearly a good admin 


| an 2 tion, ſo that the property of the goods of the inteſtate to that 
9 100. 3 N ; 

. Co. 322, value, were altered and changed in the defendant. Hunt 

2 Term Rep. ; 525" TD vr $f U 

99 557. 597 
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| _ Hunt | and: his Wife again Gi urne. +R | $2 * * ce 13. 
g F n ii ee * Is $7 So 


d «as 1 6-4 L 1 4 
TI 315312 i 


© I ©. GASES TH 


i. 
pre. 
th L | . I .c wife ſhall be en- 
tt the cuſtom there is, that the wives ſhall have the moiety of dowed of a moi- 
att, be lands of their huſbands for their dower, and ſhall hold them ſo ety / lng as ſhe 


, ; O _ lives, chaſte and 
ong as they live chaſte and unmarried, et non ſecundum curſum com- e, 2 


unit leit; and that the eme ſince the death of her former huſ- qc mug take it 
rl 20 taken the demandant Hunt to huſband ; and ſo demanded by the cuſtom. 


The adgment, if he ſhall have dower.— The opinion of THE Co ux PFoſt. 825. 
hp xs, that the preſcription in the bar was good, being in the nega- 8. g. Gould. 108. 
lled 1c; and ſo it was adjudged, —PER1aM ſaid, it he had not pleaded 1. Leon. 133. 


the negative, yet the demandant ſhall not have dower ; for the —＋ 460. 


aſtom that wives ſhall have the moiety is the common law. in Kent, F. N. B. 150. 


ad no other law runs there. 1 | Cro. Car. 562. 
1. Sid. 77. Co. Lit. 33. b. and Mr. Hargrave's nate [10]. Roh, on Gav. 160. Cowp. 481. 


Hughſon again} Ann Webb. | Casx 14 
Zaſter Term, 30. Eliz. Roll 420. | 
7 EBT againſt the defendant as adminiſtratrix upon a contract of Debt does not 


the inteſtate. 'The defendant pleads fully adminiſtered, and —— 


vund againſt her. It was moved in arreſt of judgment, that debt on cr of 


dt 3700 a contract lieth not againſt an adminiſtrator. — And it was re- — 2 
ure axed by all THE JUSTICES, that the plaintiff ſhall not have judg- 1 — 3 


neat; for although the defendant by her plea admitted that the ac- wrir after ver- 
on lay againſt her, yet when the matter at the beginning is not ſuf⸗ — _ * 
cient to charge her, the Court ex oſſicio ought to abate the writ, 429: 454 
thout exception of the party, 15. Edw. 4. pl. 25. and the defen- rn 
har plea takes not away the authority of the Court, but they may % rn. 


zbate the writ at any time after. 1. Sid, 333. contra. ert & Coe 87. 


ty 10. Co. 77. 1. Lev. 2. Cowp. 371. 
the 25 1 | 4 97 1 
nd Everard againſt | Greene. C441 18. 


'RESPASS. The writ ſuppoſed the treſpaſs ta be done apud where there is 
Henifale, and the declaration ſuppoſed the treſpaſs to be pug no original, the 

vi/trt in Heniſale; and after verdict this variance was alledged in apo" 1s aided 
Dn OY ms y the ſtatute of 

prcit of judgment: SNAGG for the plaintiff, FRaN cis GWD for jeofails; 'but 

* wfeudant,— CHE CouRT held, that for this variance judgment not where there 

Piould be ſtayed ; and the difference is, where there is no original, it id a Þ2C original. 


| oy {hs g Ante 119. 
aided by the 18. Eliz. c. 14. for jeofails; but where there is an © 26 | 


" Iriginal, and this varies from the declaration, it is otherwiſe ; and a Ts 

* 1 * in the queen's bench was ſhewn to be adjudged accord- * 

f- , J. 2. Keb. 544 883. 

1 ST 3 1. Saund. 317. Yelv. 106. 
Stevens againſt Lawton and his Wife. C= 16. 


| Michaelmas Term, 29. & 30. Eliz, Rell 2578. 


FECTIONE FIRMA. Upon ſpecial verdi&t the caſe was, Iſueaſter- born 


langen Bell let land to . his ſon, and P. his wife, et corum cannot take by 


, um privugenite proli ſucceſpus. Ante 10. 58. Poſt M Plo n 
6 7 . 334. Moor, 103. W. 29. b. 2. Roll. 417, 
\ hall. Rep, 325- Owen, 152.64. Vide Harg. Co. Lit. 9. A note [3]. and 20. b. note (EJ. mY 


primogenite 


122 


Ern promogenitæ probs, ſurcaſtvò 3 the; bad then na iſſue, but aftereyy 
egainſt they had iflue : the queſtion was, If after the death of . and þ 
E476" the iſſus ſhall take by way of reminder or otheruiſe ?.—And ry, 
Wirs, - COURT held, ho {ball take nothing, far he was not in gfe at l. 
ttime of the grant, and by the grant he is to take jointly; and u 
vas adjudged. '  * * | 
Cay 17. Chamberlain agawnft Stanton. 
Michaelmas Ferm, 30. & 31. Bliz. Roll 656. 
A deedia vet "FYEBT upon an obligation. The defendant pleaded now of f 
—— | D tum. The jury find that the defendant cauſed the ae 
delivered. to de written, and ſigned, and fealcd it; and then laid it upon 
Ante . table, and the plaintiff came and took it. The queſtion was, If th 
was the defendant's deed ?—The opinion of all Tae Jusrticr 
Cn. 15 was, that it was not, without other circumſtances found by the 
— 98. Jury. COVEY | ; 
Dyer, 192. in marg. 1. Term Rep. 86. / 
Cars 18. Johnſon agamf? Gabriel and Bellamy. 
: Trinity Term, 29. Etiz. Roll 334. 
A finc levied by PF JECTIONE FIRM. The caſe upon ſpccial verdict w: 
a deviſcein fes 29 Grant was ſeiſed in fee of the land, and deviſed it to his vik 


in remainder, 


befarche attai a | dee 
theageat which his age of twenty-five years, then he ſhalt have it in fee. wb! 
the deviſe veſts, 
will bar hisheir. 


Poſt, 142. 362. 
610. - 


8. C. 10. Co. go. had been given to him in tail, and there ſhall be no averment 
S.C. 2. Leon. 36. 


Cro. Car. 435. 


Shep. Touch 25. verdict, ſhall bar as well as if it had been pleaded as an eſtoppel (0) 


Cruiſe on Fines, 


165. 


nerd 36. And it is cited in Raym. 130. 


for life; and when John Grant, the ſon of his brother, came u 


before his age of twenty-five years, levied a. fine to A. B. and aft 
his ſaid age of twenty-five died —And it was adjudged that his he 
ſhall be barred by this fins levied by him, and ſoit ſhall be if the [an 


that partes ad finem nihil habuere, r. And this being found? 
(a) Sn Edward Coke _ that no judg- 4 adjudged that this eſtate in contingeꝶ j 


ment was entered in this caſt; but this is was barred by force of the words of 3. 
centradifted- by the report of it in 2. C. Hes. 8. c. 36. 


t4$ 


Sr Chriftophier Wray, Kut. Chief” Juſtice. 


ny OP 


Sir Francis Gawdy, Kt. Hotter go. ils > 
John Clench, I,. © (Fufrces." 
Robert Schute, E . „ 
Sir John Popham, Kut. Attorney General. _ 
Sir Thomas Egerton, Knt. Solicitor General. 


— : | a * — K | 


wy egarn Hales | 84821. 
Michaelmas Term, 30. H 31. Elis. Rall 35 | 2 


eih a leaſe to the plaintiff for twenty-one years, after the parſon is a now- 
i of lands uſually let, rendering the ancient Lune within 


it. The patron and ordinary confirm the leaſe. The leſſee lets 13. Eliz. c. 20. 


[? EBT upon leaſe for years. The cafe was, A parſon mak- The death of a 


art of the term to the defendant. The parſon dieth. The of 1 


for enters, and lets it to the defendant, againſt whom the 5 
ſee brought debt upon the former leaſe, who pleads the 13. Elia. Or, 
20, that makes all leaſes void, where the parſon is non-reſident or sed vide 


ſent for eighty days, &c. and that the ſucceſſor hath entered, 2. Lev. 61. 
1. Vent. 244. 


Upon this plea the plaintiff demurred; and it was argued by „ 


ort and GODFREY, that the ſtatute extends not but to the par- 193. 


ſons that make the leaſes and are non-reſident or abſent, &c. and 3. Bac. Abr. 


nends not to leaſes of parſons which afterwards die; for ſuch per- 1 | 


ſons cannot be ſaid to be abſent which are not in eſſe, eſpecially the Comp. 129. 429. 
ſatute giving liberty to let land uſually let, which ſhall be vain, be- 2: Term. Rep. 
if confirmed by the patron and ordinary, if they continue no longer 49" , 


in the parſon's life. — But it was adjudged that this leaſe is void by 


Ihe death of the incumb-nt ; for THE JUSTICES ſaid, that the ſta» 


ae doth proyide againſt dilapidations, and for maintenance of hoſ- 
ptality; and therefore proyideth not only that leaſes ſhall he void 
'r non-reſidency, &c. but by death or reſignation, for otherwiſe 
apidations ſhall be in the time of the ſueceſſar, and he cannot 
Juntain boſpitality ; and ſa it was adjudged, 


Barkly and Gibbs again Kowpſtow, | Gans | 


Trinity Term, 30. Elix. Rell Gt. 


\ SUMPSIT, Plaintiffs declare, that civitat Herce/ler fuit an- In an aQion for 
Aiqua civitas, and that all pleas determinable there were uſed —— 
Þ de by ſuit before the halli „ Chamberlain, and aldermen there — —— 
"mined, and the bailiffs, &c. had uſe to have their /ervientem was under ſeal, 
\ lavam, to make arreſts; and that there they had a priſon, and — 4 
bed. Ante 53. Poſt. 628. Hob. 14. 3. Will. 268. Cowp. 63. 2. Term. Rep. 3. 


that 


124 | Hilary. Term, 35, lg. n B. R. 


BaxxLyY that the bailiffs time out of mind were keepers of the priſon, 1 
2 „ol all the priſoners there: and that whereas the defengant bad 
2zainS Houle adjoining to the priſon, in which the bailiffs had uſe to con 

Kemysrow. mit their priſoners to be ſafely kept; and whereas one II. ha 
affirmed a plaint of 181. againſt W orſley in the ſame court before 
the bailiff, &c. which was a plea there determinable by cuſtom 
per quod they mandaverunt quoddam warrantum'to the ſaid ſerjeantt, 
arreit him, by force whereof he arreſted him and brought him tg 
the next court, and the plaintiffs. being bailiffs committed him td 
priſon; and the defendant having the faid houſe adjoining to the 
priſon, in conſideration that the plaintiffs committed, the priſone: 
ro him to keep, by which he might make his commodity, by utter 
ing his meat and drink, and might have as great benefit as h 
uſed to have, promiſed to keep him ſafely, and fave the plaintif; 
harmleſs of all eſcapes; whereupon they committed the priſoner 
to his houſe to keep, &c. he ſuch a day had ſuffered him to eſcape 
by which they were damnified. Upon non aſſumpſit pleaded, it wa 
found for the plaintiffs, and divers matters alledged in arreſt of judp 
ment,—1. Becauſe it is alledged that mandaverunt warraniun, 
Sc. but ſhew not that it was in writing under ſeal, as it ought to 
be. Sed non allocatur, for it ſhall be ſo intended. —2. It was not 
alledged how they were damnified, viz. that they were ſued for 

this eſcape, or otherwiſe moleſted. Sed non allocutur, for immeti- 
" ately upon the eſcape they were damnified and in danger to be 
ſued, and might ſue the defendant preſently, and not tarry till they 
were ſued. | | 
Conſideration in It was. held upon good adviſement, that this was a good conſide- 
Mampf. ration to make an aſſumpſii, viz. the uttering of his meat, &c. 
2. Burr. 925. g26, 


Nite 3 Pigot again /t Reafſel. 
Vide Ante, 1 115. Caſe 15 


If leffee for life JT was moved by 'TaNF1ELD, that the writs of error were not 
andan infant re- * good, for the writ of error upon the recovery made only men. 
s fac, be — in tion of one voucher, when it was a double voucher : ſo the Juſtice 
reverſe it for had no warrant to examine it. 1. The writ of error upon tic 
2 EIS. fine was ill, for the writ makes mention of an hundred and bie 
the forfeiture. Acres, and for this variance it is not good. ATK IN SON and Coke 
Ante 115. contra. 1. The writ of error upon the recovery was well enougl. 
Poſt. 129. 290. for fo are all the precedents to make mention of one voucher beg 
1. Co. 36. b. betwixt the defendant and tenant; but if it had been between the 
11 agar firſt and ſecond vouchee, then both ought to be mentioned. 
viY 2 os. As to the fine, it agreeth with the record, which is with the fe 
Moor, zes, brevium.— But WRT, C. J. ſaid, the principal part of the fi0e 
"oi Con. ig with the chirographer, and it ought to agree with it, elſe it * ” 
3- Burr. 1794. good,. And here it was held that if leſſee for life and he in x - 
_owp. 702, verſion join in a fine to a ſtranger, and the reverſioner reverſeth t 
Ya erm Rep. fine for nonage, yet he ſhall not enter for forfeiture, becauſe , 
joined in the fine and conſented to it; and afterward the fine wat fe 
| | | 
verſed gucud the infant only. Parridge'® 


Hilary Term, 35-Fliz. In Ba 235 


21 45 a * _ . Re, 50 4 4 ! 
; 5:4 + Pattidge's' Cafe. + y0ton ol i VI2G0T CHEE'S 
170 WARRANTO, A demurrer to the bar, It was held by How often a fer 
p l the Juſtices in ſpeaking to it, that a man may preſcribe to e 
14 a leet oftener and at other times than are mentioned in Ma Ns. „ 


cap. 11. for it is in the affirmative. 


„ et 10 2. Int. 77. 
4 -- Hawk. P. C, 90. ß. Com. Dig. 160. 


TP, 


a ” * * ' x —Y | 
pornau ſaid, that want of a pillory or tumbrel is cauſe of for- 


Nt t ; AXES x * 

mare of a lect (a). 3. Edu. 1. Leet“ 12. CokR contra. TT 4, 
1 ; . - 8 «&& <4 +; Zi0W A pardon 

** Poryan faid, that 'a general pardon being with divers excep- |, 3 


ns, be that will take advantage of it muſt plead it, and that he 2. Jones, 26. 
yot a perſon excepted ; otherwiſe of a general pardon exeept J. 8. _ 529. 1272s 


there the Court may take conuſance that he is not FO S. 9.25 3 145 
11. 4 -þl. To 24h, i x FT | 


tat 
. 


In quo warrants 


atiffy ; 14 $3 PRAISES | k = , 1 
oner Tyr CourT held, that it is not ſufficient in a 2 zwar ranto of — nog | 
cape ies to derive an intereſt to a ſtranger in them from the queen, in himſelf. 


+out making title to himſelf, for the writ is que 2varranto he him- 1. Term Rep. 4, 
uieta them. | T4. ; Fai 292 nns 
Cage againſt Peyton and Everet. wy J. | ks :; Care 5, 


* ; 


he Trinity Term, 30. Eliz. Roll 349. 2 | | 
dec. RESPASS guare clauſum boſci ſui vocat Frith fregit, et forty loads A leaſe of a ma- 
0 be | of the wood did take and carry away. The defendant plead- 41 os 


that the place w HERE was parcel of the manor of Great Horne- with a covenant 
„ which manor the Earl of Oxford let to Heywzd for years, to take fire. bote 
exceptis beſcits, arboribus mahermiis, groſſis arboribus, et ſuòboſcis? Auger ty wie. £ 
: did not covenant and agree that the leſſee and his aſſigns might only extend to 
ule reaſonable fire-bote and hedge-bote ſuper præmiſſa prædicta dur- U ind de- 
ig the term. The earl afterwards conveyed the reverſion to the | 782. 
antif, and they as ſervants of the leſſee juſtify for reaſonable fire-; 1 

ne, &c. The queſtion was, If in the place where, &c. being par- Cowp. 9. 

{| of the wood which is excepted out of the leaſe, if by reaſon of 

tle words, ſuper præmiſſa predict. they might take trees, or if it 

hall be only referred to the land demiſed ? 12100 + 85 

CoprAEEY and EGERTON for the plaintiff." The fire-bote is to 


taken only upon the land ler, for that which is excepred is not 


tices ; and premiſſa ſhall be taken for præ dimiſſu. SNAGG contra. 
= VIX, C. J. The agreement that he ſhall take fire- bote, &e. 
1 


fen premiſſa thall only extend to the land let; but if he had aver- 
that there was not ſufficient upon the land let, that might per- 
menture alter the caſe; and ſo was the opinion of the other Juſ- 
Ks —Judgment was given for the plaintitf.. - pod Wert. 


Ireland againf Higgins. 112285 ohh 6 
| Trinity Term, 30. Elia. Rall 403 · | 7 a 


SUMPSIT. The plaintiff deglareth, that whereas be : was ITrover lies 158 
poſſeſt of a grey- bound, which came to the defendant's hands greyhound, an] 


che WA and that he promiſed to deliver it upon requeit, ET I. 
he Tat demurred upon the declaration.— LE E argued the action n -A 
re· 


© wt lie; for being out of the plaintiff's poſſeigion, he had no mattiff,a hound, 


Ne, the h wei a ſpanicl, and a 


bs G I take notice of. 3. Levinz, 330. 2. Leone 263. 3. Bro. Ent. 114. 12. Hun. b. 
en. Ceo: fad. b. Hob. 263. 1+ Saund. 84+ 1. Roll. Abr. 5. Owen, 94. 2+ Cro. 44. 463- 3 Lev. 


463 
| property 


tor, if the teſ- to ſtop his ſuit till ſuch. a day, and he would pay him or give bin 


=. Hilary Term, 35. Eliz. In B. R. 


14g property in it, being feræ naturæ. 14. Elia! Dyer, 306. 12. Hn.s 
off and by a grant of omnia bona et catalla, a do paleth WN 
FIELD contra. He agreed that if it were fie naturs there wi; « 
.conſideration of the promiſe, but a dog is a thing that is tame h 
induſtry of man, and the law regardeth. it as any other braſt, a 
is of as good uſe: and there be four kind of dogs which the law re. 

a gards, viz. a maſtiff, a hound, which comprehends a greyhouy! 

2. Salk. 667. a ſpaniel and tumbler: and he had ſeen a precedent in 13. Hen. , 
| Koll 35. where in treſpals of aſſault and battery, the defendant juſ 
tified that J. S. was poſſeſſed of a dog ut de banis propriis, and del. 
vered it to him to keep, and that the plaintiff would have taken i 
from him, in which he reſiſted him; and in defence and cuſtody of 
his dog he beat him, and the hurt which he had was de ſon tort d. 
meſne, c. and to this the plaintiff was put to anſwer, and ſaid de jun 
tort, Wc. which proveth a property in the dog, when he juſtiteth 
the beating of one in defence of it. 2. Edw. 2. AẽðEęèt . Ar. 
plevin lieth of a ferret,” which is of a more baſe nature, and 23. Eis 

J. S. brought treſpaſs for taking of a blood-hound ; and found fir 
im, and he recovered 1ol. damages. And the plaintiff need not i 
this caſe aver the dog was tame, for the law intends it, as of a bolt 
And it was adjudged for the plaintiff. | 


Heels. 


— 


Carry. Stone againff Wythipol, Executor P. Wythipol. 
| Trinity Term, 30- Elia. Rell 777.1 er 771. 


1 a> ASN. And declares, that whereas the teſtator was it- 
not be maintain- © * debted to him for certain pieces of velvet, and for «|. 0 
ed againſtanex- money lent, et pro diverfes aliis mercimoniis, bonis et catallis, and pro- 
vendor, ou her miſed to pay bim at ſuch a day, and died before the day; an! the 


iſe t th , : 
debt of hiateſ- plaiatiff having an intent to ſue the defendant, he required hin 


_ — — ſecurity; whereupon he ſtayed, &c. The defendant ſhewed that at 
the original con- the time of the delivery of the goods to the teſtator, he was vith- 
1 in age; and therenpon it was demurred. EGAIAHTON for ile plan 
— to pay iF. That the conſideration here is good, and conſiſts of divers 
aſter be came of parts; the debt precedent, the teſtator's promiſe though within age, 
oy wr and the defendant's promiſe, And the ꝓromiſe of the infant is v0 
nally — void, but for his nonage he may help himſeif by plea; but if dedt 
— * had been brought againſt him, and he pleads nibil deber, it ſhall l 
e 9 bim; and if at his full age he had ur, * 
I - in ienti romiſe of the in 
: had 1 IT Zis. —— Gray was indebxed 
m__—— ot to divers, and after his death Lord Gray his ſon, who was not his 
1. Leon. 114. Executor nor chargeable with the debts, when the creditors com 
* 484 plained and demanded their debts of him, told them, that if he 
1. Sid. — father was indebted to them, he would pay them; and upon 
Strange, 94.594. it was held an action lay, and the promiſe of the executor is 1 
Te . good conſiderat ion; for the plaintiff ſurceaſed his ſuit, and * 
3 executor was freed of trouble, and this matter will maintain 
in chancery.— Coka contra. That it is no conſideration, 
every conſideration that doth charge the defendant in an affumpſ% 


wult be to the benefit of the defendant or charge of the pint 


| ; | „ . * | | # b z j 4 
1 no caſe can be put out of this rule. And this contract. by the gross 


* id; and ſtaying of ſuit is no benefit to the defendant, agen 
oy age vers to the plett more thin wes before. And this is VI TBITor. 
, \ conlideration to ſue in chancery, for no ſuit there agninſt an. 5 
2nd preſs rule of common law, and denied the, caſe. of Lord Gr: ef 
1 re d the defendant being not chargeable to. pay the money, the x : | | 
15 Baviog of ſuit was no benefit to him. And afterwards THE CO uur | 


6 clear of opinion the action did not lie, for the contract of the 
fant was merely void, and in debt againſt him he might plead 
/ debet, -EGERTON ſaid it was adjudged. in this court, in 
imunds v. Burton, that where an infant was bound. in an obliga- 
jon, and at his full age he promiſed payment, an action was 
iintainable againſt his executor upon This promiſe : to which the 
ourt agreed; for the bond which was the ground of it was not 
cid, but voidable, and heconld not plead nan ef factum, or nibil 
Lirt to a bond (a); and if at his full age he had accepted à Gdefens 


Ss. a 
»  » » 


ance of the bond, this had made it good; and in the caſe cited the () C 
romiſe was by the infant himſelf, which in conſcience he ought peng. abs. 
ppay; but the defendant is in à remote degree. And it was ad- 1% G, . ä 
deed againſt the plaintift. „ ne je 525 


Whoder agar} Thomgood. e 


JECTIONE FIRME. It was held clearly by THE Co T, that A leſſee may | 
if J. & maketh alcaſe to B. to commence two years after, that _ 5 
. | . re entry. 
fer the two years are expired, B. before any entry may grant his Ante 145, 
um, although the leſſor doth continue in poſſeſſion. boss 


oy 5. Co. 124, 3. Bac. Abr. 446. Dougl. 61. 
pro- 1 . 7» 3 bf] | 20 - 

. — — —  — — 
| the | 5 3 
hin | . , #64 
bin Moody again Lewen. ee 
* N N In the Common Pleas. 
vith- Michaelmas Term, 29. & 30. Elix. Roll 2529. | 
wt | EPLEVIN. Upon a ſpecial verdict, it was found that Tin. A grant of a 


' 14. Elia. a fine-was levied between Lovelace and Rutland, manor is good, 
daintilfs, and Fooke and ſeven others, deſorceants of the manor of 1 _ 


4 Ce. by which ' Focke and the others did acknowledge the manor, miſtakes he 
do the plaintiffs come ceo, c. They granted it to them, Sc. plaintiff for the 


| be dering rent with a nomine pœnæ, and canſe of diſtreſs to Fele delorceant. 
— aste, who granted it to Herden, who conveyed it to the avow- 
| r it. The plaintiff traverſed the rent to Harden mado et forms, oc. 
I "it was found that Fooke in his grant did recite that the fine was 
—_— nter Fooke and ſeven others, plaintiffs, and /.ovelace and Rut- 
—_ deforceants of the manor, and that the ſaid Lovelace and 


N med it the rent, &c. to Froke in fee, and he granted 
- den: and, If this rent by reaſon of this miſcrecital was 
—— they prayed the diſcretion, &c. It was argued by 
ls, LEWORTH for the plaintiff, and by WALMSLEY for the de- 


1 3 * was adjudged a good grant, for there is ſuſgcient 
1 | — | — thing granted, and of the intention of the parties to 
1 the — nothing is miſtaken but the deforceants and plaimi iffs 
a which is not material : and it was adjudged for the de- 


att, that he ſhould bave return, 


Hooper 


-— 4g 4 


_— Hilary Term, 35. Elizi" In B. R. 

C ] e Y Hooper againſt Gomerſal ard his Wife: © 

Wwe anne FIT £ 1 # 341 ) £13: {6 3 ns 

ossi Term, 30 Hl. Rell do. 

where there are TYEBT: againſt the defendant 'Gemerſal'and' his wife, executr 
different adds Di Heury Woodlade of] ondon, taylor. The defendants " F x & 
tions to the ſame . . eee preteen nf ago ther . ap plead are. 
name, it muſt be covery againſt them by JS. by the names of 7. Gomer ſal and 
averred that Flizabeth his wife, executrix of Henry Woodlade, of London, barks. 
they mean one chyrurgeon, and that #lItra the ſum recovered they had nothing, & 
rſon. | Ay, RI | . By &. 
Pol. 267. Upon this it was demurred; and adjudged no good plex; becaue 
they took no averment that Henry Woodlade taylor and Henry Mau. 


lade barber-chyrurgeon were the ſame perſon. © 
Car 11. GSoſling again Warburton and Criſpe. 
100  Michaelmas Term, 29. 2 30. Elix. Rell 334. 


The acceptance Eero FIRM. The caſe was, Frencham deviſed his 
of dower is a2 land to M. his wife till P. his daughter came to the age of nin 
— bm teen years, and afterwards to P. in tail, remainder over in fee; and 
deviſed in re- deviſed further, that P. ſhould pay after her age of nineteen yers 
compence 3 to his wife twelve pounds per annum in recompence of- her dower; 
Abe gane lands and if ſhe failed of payment, that M. ſhould have the land for her 
which avere life. Mary, before P. came to the age of niveteen years, brought 
liable to dower. writ of dower, and recovered a third part; and after P. camc to 
vide Sanrgn? * her age of nineteen years, for non-payment of the twelve pounds Jt, 
Caſe, Dyer, 91, entered; and the queſtion was, If her entry were Jawful ? . 
2. Vernon, 36 SHUTTLEWORTH argued that it was, and that ſhe: had nt 
1 Ab. waived the benefit to have the lands by the dewſe, hy bringing ber 
9. Mod. 152. writ of dower, for then ſhe had no title to it, but her title accrued 
4. Co- 4. b. by the non payment of her twelve pounds —WaLMS1 EY one 
— ory 111 And afterwards it was adjudged; that ſhe having recovered a third 
1. Bro, Ch. Caſ. part in dower, ſhe ſhall not have the rent by the will; and it is again# 
292 the intention of the will ſhe ſhall have both, and the acceptance <> 

one is a waiver of the other. And Mich. 3. & 22. Eliz. error wi 

brought, and tbe judgment was affirmed; the record of which s 


Eaſter 31. Eliz. Rot. 247, 


% 
. 
| 
— — —  — 


ce 12 Lowe again ſt Lowe. 
31. Eliz.— In the Excheguer Chamber. 


A termheld en PJEECT IONE FIRMA. Upon ſpecial verdict the caſe was, Fr 
ae ee. 3 cent Lowe had iſſue three ſons, and deviſed his land to his ſe- 
diſcent of th. cond ſon for thirty years to perform his will and pay his debis, and 
inheritance to made him his executor; and * if he died within the thirty year 
the termor. 4 that then his third ſon ſhall have ſuch term as ſhall be arrear of 
«© the thirty years;” and dieth. The eldeſt ſon dieth without iſſue, 
3 ny and the inheritance deſcends to the ſecond ſon; he dieth within tat 
where this caſe thirty years, having iſſue. The queſtion was between the uncle 3 
is reported at the nephew, If the third ſon ſhall have the land during the relidue 
_ 17 of the thirty years ? It was argued by P1GoTT for the plain y 
k o 5 3 iff . 
18, BEAUMONT for the defendant, and adjudged for the uncle plaint l 
for although the term was extinct in the ſecond ſon, yet this is 2 - 
deviſe to the third ſon ; for the words are, that he thall Re 


term, &c. 


Eaſter Term, 3 129 
31, Eliz. In the Queen's Bench. 


Sir Chriſtopher Wray, Kut. Chief. Juſtice. 
ir Francis 5 Knt. | 

ohn Clench, Ee. | " Fuſtices. 
— Schute, 2 . . 13 7 | 
Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General. 


Charnock and his Wife againſt Worſley. ' | | Cary i. 
Trinity Term, 30. Eliz. Roll 833. 


RROR. The caſe was, Baron and feme levied a fine, the A huſband and 
feme being within age; the baron and eme brought a writ ans 3 7 ag 
of error, aud ſhe was adjudged within age; and, If the being within 
agment ſhall be, that the fine ſhall be reverſed generally or quoad — wy . 
de ſeme only? was the queſtion.—Of the plaintiffs part, two pre- vr es hes 
cents were ſhewn, Trin. 2. Hen. 4. Ret. 49. & Paſ. 6. Hen, 8, to reverſe the 
x 26, that the fine ſhall be reverſed generally; and for the de- are _— 
cant a precedent was ſhewn in 7. Eliz. that it ſhall be reverſed be — 3g 
16d the feme only. But there the caſe was, That the baron and %, 8 rr 

ne levied a fine, the eme being within age, and the baren died, 8 * 
aa ſhe took a ſecond huſband; and they brought writ of error, Ante 115.124. 
bd the fine was reverſed guoad the feme only, and her heirs. olt, 216. 

and now it was argued by EGERTON and Gol DING of Gray's- . Roll Abr. 

0 that the fine ſhall be only reverſed guond the feme and her 208 b 
tis, and ſhall ſtand good againſt the baron; for it may be that — ED 

de land was the inheritance of the baron, which be might lawfully Cre. Jac. 484. 
2 and that the feme was joined only to bar her dower; or 2 

a - ey were Joint- tenants before marriage, ſo he might well Plowd. 414+ . 
ap ny) 47 if it were the inheritance of the wife, yet he Co. Lit. 114. 
0 *. 5 * pg his life; and it ſhall not be reduced to . Leon. , (4: 


0x | | 1 
E and ATKYNSON contra. It ſhall be intended the inheri- . 1 


d .; 
N the wife, if the contrary be not ſhe wn, as in Piget's Caſe, Bru. Err. ab. 
W | | con. | 
1 When baron and 2 join in a fine, it ſhall 68 _—_ 
wa , e inheritance of the wife, and not that they are joint- 2 TE 
** - may wo in common. And if the fine ſhall be reverſed 

3 the inheritance, where ſhall the freehold be, and to 

e the conulce be attendant ? 36 | 

"oh bee This matter being dubious, the Court ſhall 

tthe ße 2 the inheritance of the wife than otherwiſe; 

4 22 the foundation of the conveyance, it being re- 

Fr. e reſtored; as oa caſe in Littleton, left. 666. Ihe 


bat on 


U | | ? . 


A 


| cave baron diſcontinues the land of the feme, and takes an eſtate to in 
g and his and his wife; the wife is remitted, and fo is the huſband, thoug) 
eint be cannot ſay ſo; for the cannot be remitted, but the huſh, 
Wore, muſt be alſo remitted, for they are one perſon ; and this five fhal 
be reverſed in all; for it is error in law of the court, and the bor; 
by the fine giveth nothing divided from the ex And all th 
= -- paſſeth from the wife ſhall be reverſed in all, for the conveyance i 
| | in law erroneous. As if a man confeſs an action which is errone 
ous, yet againſt his own act he ſhalt avoid it by error; and if i 
ſhall be reverſed gwoad the eme only, then it. ſhall be a fine levied 
by the huſband only; and ſo it will be a diſcontinuance at the con 
mon law againſt the wife, which is not reaſon ; and by the rever 
ſal of the fine, a particular intereſt cannot be given to the conuſee 
- And if this fine ſhall ſtand to bind the baron, then the baron 
not join in the writ of error; for 4 man cannot bring an action 
reverſe that which binds. him; but all the books are, they ft 
join in a writ of error. | 
Warar, C. J. The baron giveth no more than the wife giret 
with him; and this was error in Court, to receive the fine; and il 
the fine ſhall be reverſed, but ceſſubre executio during the life of 
the baron, then the wife ſhall not be reſtored to her inheritance 
living the baron, which is not reaſon; and here is no miſchief te 
any; for if the conuſee had made a feoffment, ſcire facias ſhall iſug 
againſt him, in which he may ſhew and plead, that it was the it 
\ Heritance of the baron, and the conuſee might have pleaded it; and 
if he doth not, the Court will not help him. —And it was after 
wards adjudged that the fine ſhall be reverſed in toto. And Wait 
C. J. ſaid, he had conferred with divers other Juſtices, and they 
were of the ſame opinion. | 


Carr 2. Roger Windham againf Ed. Clere. 
AQion upon the A CTION upon the caſe. And declares, that the defendant 
=. 8 was a juſtice of peace in the county of N. And wheres 
| ing his warrant the Plaintiff was a loyal ſubject, &c. the defendant maliciouſly i. 
to apprehenda tending to deprive him of his good name and fame, did direct hi 


man for felony, warrant, and ſhews it in certainty, &c. to divers conſtables to attach 
without any ac- 


cuſation againſt him; alledging he was accuſed of the ſtealing of the horſe of 4 l 
him. reaſon whereof he was arreſted, till he put in bond to appea, 
&c. ubi revera he was never accuſed,” nor did ſteal the horſe, and 

ig 1. Leon. the defendant did know him to be guiltleſs; by reaſon whereof he 
Vent. 47. was greatly diſcredited. Upon non cu pleaded, it was found for 
2. Keb. gya. the plaintiff.— And it was held by CLENCH and GAwWDY, the attvn 
5 — 352. was maintainable. If a man be accuſed to a juſtice of peace tot 
170. 159. © An offence, for which he cauſes him to be arreſted by his warranh 
1 172, although the accuſation be falſe, yet he is excuſable; but if tht 
3 party be never accuſed, but the juſtice of his malice and on 
36. P head cauſe him to be arreſted, it is otherwiſe. And they coor 
2. Hawk. 3. manded judgment to be given for the plaintiff, 14. Hen. 8. (o) 


; . "YL" + ſet · 
(a) In the caſe of Morgan 3, Hughes, diate, and not conſequenticl This u 

2, Term Reports, 22c. this caſe enied to tled diſtinction. 11. Mod. 169. 14 5 . 
be law. The action ſhould have been treſ= 14023. 3. Bl. Com. 123. Strange, 935 


| It and not ce; ſor the igjury is n ithbu7 
# WIL EL ee Lee Het 


/ 
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p Ha iihbury againf Harvey and bis Wiſe. cans | 
an rr upon the 5. Eliz. e. 2. f. 12. And demands ten pounds, A feme covert is 


-©r that he ſerved a proceſs upon the feme as a witnels, and within the 
1. to her ſufficient charges, &c. and the appeared not, &c. "i "54 - 4 
and upon iſſue joined, it was found for the aintiff.— And it was 

uledged in arreſt of judgment, that he doth declare, that the non- Wm. Jones, 430- 
— appearance was to his damages, and ſheweth not what damages. March, 18. 


it i Mod. 355+ 
: i that 2 feme cover? is not within the ſtatute, and the charges e 2 4425 8 
I oupht to be teridered to the baren; for the charge lieth upon him. 1. Salk. 206. 


—Lswis. The action is not brought for the damages which he N o- 
tad by her non- appearance, but for the ten pounds given by the ,. 
fatute, Secondly, a feme covert is within the ſtatute; for ſhe may 

de the ſole witnels.— Thirdly, ſhe is the perſon punithable for not 


1 coming, and the tender therefore is to be to her: and the plaintiff 
bad judgment. 8 | | 
4 Hoe againfl Marſbal. 1 FIIN 


e of Hilary Ter m, 30. Eliz. Rall 7 88. 


Dear upon an obligation. The condition was, That if Q/bert An iſſne whe- 

Fuller (hall not appear at the next court in Thetford to anſwer — * anger 
the plaintiff, c. if then the ſaid Oftert before the firſt day peared in — * 
if Coker found ſurety to anſwer, that then, &c. The defen- upon the day 
fernt pleads, that the ſaid Ofbert did appear at the pext court. The — FTP 
uf replieth, that he did not appear, er de hoc ponit ſe ſuper ſhall be tried 
triam ; and upon this. iſſue was joined, and found for the plain- ber pats and got 
if, —And it was alledged in arreſt of judgment, that this was 2 * 
nil tried; for it ſhall be tried by the record, and not per patriam, oo 
Ir every appearance is upon record. - But THE Cour held the Co. Lit. 6. 
nal good; for it appeareth not that he appeared, and that his ap- 4 Bac. Abr. 
dan "rence was upon record; but his plea is, that he appeared at z. Bl. Com. 336. 
een "> > day in the court, which may be, and his appearance not ws 

ered; and yet by it his bond is {ved and he himſelf doth not 
clue, prout apparet de record. And WRax ſaid, that appearance 
un loch a day may be tried per pais: but appearances generally ſnall 
IIe by the record. And Gawor faid, if it be miſ- tried, it 
ber my by the ; pur) qo MILES being the next term 
We again, and a rule given, if the cauſe be not ſhewn the 

be that judgment be for the phintif, x l 2 YE. 


d for 

x” | Piers againſt Hoe. | Ca " $+ 

; AD © | 

rat, A PRESPASS. The cafe upon ſpecial verdict was, That a woman Tenant for life 


f the who was tenant for life as a jointureſs, takes a ſecond huſband, jointurefs takes 

| _ by deed convey the land to Clerke and e 1 r They 

com- 7 and his heirs, to the uſe of him and his heirs for the life convey to the 

| | 11 vite only; and the queſtion was, If this were a forfeiture d ne of 4. and 

4 ' it was argued by Por HAM for the plaintiff, and Cox R for the — 75 | 

— rr held it no forfeiture, and that the words wife only. | his ; 

* . Pal 4 the wife ſhall refer to both. For in conſtruction 3 I 
where the words are doubtful, reaſonable conſtruction 5. c. — N my 


Poſt. 407. 
1. Roll. Abr. 854. 1. Leon 125. 8. Co. 44. 2. Bac. Abr. 497, 1. Wood's'.on. 81. 


K 2 mall 


— 


* 
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Pizza: hall be made; and when words are in a deed to expreſs the partie 
«gornft intent, they ſhall not be taken as void; and here the words « for 
« the life of the wife” are put in to exclude the forfeiture, and to 
ſave the eſtate. And of this opinion were Wray and Schur! 
upon the firſt motion, but CLENcH' contra — But at another day i 
being moved again, Gaw Dy held his former opinion; but WEA 
and the other Juſtices held it a forfeiture. For War faid, by 
the deed at firſt a fee ſimple did paſs, and that to the uſe of the 
feoffee, then the eſtate and the uſe are ſeveralfthings,- and cannot 
be coupled to the words © for the life of the wife” And Walt 
faid, he had demanded the opinion of the Juſtices of his houle, 
and they held it clearly a forfeiture in the words, and that the words 
or life, &c.” ſhall refer only to the ule : and it was fo adjudged, 


ww uy — — 3 * 


Cas 6. Ordeway again /i Parret and Halſey. 


If the principal QCIRE FACIAS brought agaiaſt the defendants, who were hail 
_r_ _— upon a bill of debr brought againſt Bennet; who pleads, that 
ſhall be excuſed; the principal had paid-the money in which he was condemned to 
but it cannot be the plaintiff, according to the condition of the recogniſance 
. PER CURIAM it was ruled no plea without pleading payment of 
leſs ſatisfaction record. For it was ſaid, that the condition is, that the defendant 
ee 1 ſhall ſatisfy the debt, otherwiſe the ſureties would do it, And this 
9 is to be underſtood of the moſt ſufficient ſatisfaction which is of 
| record; and therefore they diſallowed the plea, and would not 
2 ſuffer it to be entered, or to be demurred upon; and did command 
3 Koll. Abr. GERARD, who pleaded the plea, to plead another plea; othervil 
345. a nibil dicit ſhall be entered. | | 
1. Mod. 24. 1+ Vent. 49. 1. Bac. Abr. 218, 2. Term Rep. 576. 


Cas 7. Watkins againſt Aſhwicke.” 
Where tender \\TOTA by Cox, that it was adjudged, Trin. 27. Elia. between iſ: 
a N the ſaid parties, that where one tendered money upon a mon Or 


gage for an infant, who was not guardian, nor was to have f] Wh: 


8 Leon. 34 intereſt in the land, that it was adjudged a void tender. 
w. 137. | 


, 
Moor. 222+ Co. Lit. 206. b. 9. Co. 106. a. 5. Bac. Abr. 4. 3. Will. 527. 
ed De Bavoy againſt Haſſal. 


In oſſwmpf1 ſor A SSUMESIT. The plaintiff declared, that in conſideration the 

work and la- defendant had retained him to go from London to Par! n 
A P'” France upon his occaſions, he . aſſumed to give him ſo much # 

zeſt as much would him; and alledged that h t thither, and un 
requeſt as much Would content him; and alledged that he wen ) 
51 ee eee content to take five · and- twenty pounds for his labour; and at ly 
— 1 4 place he requeſted the defendant to pay it, which he refuled. 
the requelinecd COKE moved in arreſt of judgment, that he ſhewed no time or 
raj place when he gave notice of his contentment, and therefore - 

74 not good; for it bath been adjudged, that where one doth prom! 

14. Raym: 132 to give another twenty pounds upon. requeſt, and becauſe wi 
2. Term. Rep Was alledged of the requeſt, the judgment after verdict was 1 
29. | Gaw r, Juflice. The ground of this action is the aþ+ he 
but this cannot be certain without the party's declaration. — 


I bs 


FORE - 0 INN WOT RYAN 7 OO, ps ny. ; ] 
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otice is to make the certainty of the duty, but not to inforce or Dx Bavov 

;impeach the promiſe ; and in the caſe alledged, the afſumpfit is no- 1 er 

thing without requeſt. But here being only a conveyance, the 88 

ertainty of the time and place is not neceſſary: but this general 

form will ſerve, for it is but inducement ; for the contentation is | . 

not the cauſe of the action; as the caſe in 39. Hen. 6. in debt 

2ozinſt a ſucceſſor of a parſon for an annuity granted by his prede- 

ceſſor, pro conſilio im nſo et impendende; and declares, that he gave 

ounſel as he ond otherwiſe the action lay not), but ſhewed no 

place where, yet good. . 

Wray, C. J. accords; for the place where he was content is 


5 ot material, nor iſſuable; for none can try it but himſelf. Alſo 
. cemclicd after verdict : and it was adjudged for the plaintiff. 
Finymore againſt Sanky. C481 9. a 
Michaclmas Term, 30. & 31. Eliz. Roll 174. ” al, 
a | | 


| BT for ſeven pounds thirteen ſhillings and four pence. Upon If a verdi® find 


nibil debet, the jury found that the defendant did owe ſix one Pert of 
what is in iſſue, 


pounds thirteen ſhillings and fourpence, but ſpoke not of the other it is bad for the 


ant venty ſhillings. —And this was aſſigned for error, that the verdict whole. 
hi ill, and not remedied by the ſtatute of 32. Hen. 8. c. 30. And Poſt. 292. 

r this cauſe it was reverſed. . | | Salk. 133. 
not . Mod, 5, 1. Vent. 27. Cro. Jac. 328. Co. Lit. 223. 3. Leon. 82. Hard. 166. 239. Sayer, 36. Str 
* 573.544. 887. 2. Ld, Raym. 1520. Cowp. 706. Dougl. 666. 1. Term Rep 239. 447+ , 
" Arundel again Short and his Wife. | Car 10. 


| Michaelmas Term, 30. & 31. Eliz. Roll 434. 


RROR, upon a judgment given in treſpaſs by baron and fee, Hyſbard and 
of their cloſe broken and corn carried away. Error aſſigned, wife cannot 
2: feme ought not to join, for ſhe can have no property in the 2 
orn. 38. Edi. 3. pl. 18. 9. Edw. 4. pl. 5 2. In perſonal actions away cors. 
hey cannot join. Sed vide ante 
Goprrky and Cox E contra. It is in the election of the baron to“ 
u us wife in perſonal actions; and it may be intended that they 
ere joint-tenants of the corn before coverture, or that the feme 
a it as executrix; and if the writ by any intendment may be 
dvd, it ſhall not abate. Po | | | | 
Cerpr. The books agree, that for perſonal things they can- vid | 
* join; but for perſonal things in action, it is in the election of | 
| 3h * buſband to join his wife, or vat. — And Nyin. 31. the judgment 

u rcverſed. Vide 21. Hen. 6. 30. 14. Eliz. Dyer, 305. 7. Hen. 7. 2. 


2388 


* | Muſket againft Cole. Cart 11, 


mN SUMPSIT. And declareth, that in conſideration the plain- In an action to 
" %y had paid to the defendant forty pounds for the debt of recover dama- 
4 q Mer bis ſon, the defendant aſſumed to deliver to him all the — 3 
8 a ud tone in which the ſaid F. Muſtet was bound to rd bilb, ruzx 
* alledgeth in facto a requeſt and denial to deliver, &c. 1 
on non qſſumpſit, it was found for the plaintiff— And it was e 


ed u wrelt of judgment, that the plaintiff had not averred 
that 
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that the defendant had any bills or obligations of the ſaid J. Mi. 
let in his hands; and if he had none, the plaintiff was not dan, 
nified. 37. Hen. 6. pl. 29. 19. Elz. Dyer, 356. & 297- 

GODFREY for the rr 4 ſaid, that when it is alledged, that here, 
quired the defendant to deliver them; in this it is implied, that he 
had ſome bills, &c. and the plaintiff need not ſhew them ſpecially, 

Gawpr, Juſtice The plaintiff is not to recover the bill 
&c. but only damages, and ſo need not alledge what the deeds were; 
as the caſes in 47. Edw.-3. pl. 3. and 46. Edw, 3. pl. 4. the di. 
ference taken where he is to recover damages, and where the land. 
And here it may be given in evidence what bills, &c. he had: and 
the plaintiff bad judgment. 


Car 13. | Knight aganft Jermin. 
See the Commencement of this Caſe, ante 70. 


INS the TT was now moved again by Cox E. And he ſaid, this malicious 
againſt one per- intention and endeavour before the bill exhibited, is to be pu- 
2 niſhed, although the indictment was lawful to be preferred by ay 
cious proſecu- one for the queen. The words here, and in a conſpiracy, ar 
Ante 70- all one; and as a writ of conſpiracy” lieth againſt two, ſo here 
againſt one; and it is here alledged to be done maliciouſly. And 
here he cauſed the indictment to be written before he came into 
F. N. B. 114, the court, which is not the office of a witneſs ; and where malie 
Cro. Jac. 131. Is, his oath doth not excuſe him; but if he had done it by the 
357. : command of ThE Cour, it had been otherwiſe. 21. Edu. 3. U. 
111. 7. iz. 20. Hen. 6.5. c | 
2-Roll. Abr. 77. GawDrY, Juſtice. If the defendant did it upon good preſump- 
ray” — 18. tions, he ought to plead them; as that he found him in the houſe, 
2. Hawk. 347. &c. or the like cauſe of ſuſpicion; but no ſuch thing is pleaded, 
=_ otherwiſe every one ſhall be in danger of his life, by ſuch maliciow 
1169. 8 practices. : | 
Stra. 193. Wray, Chief Juftice, agreed, 
3 Bl. Com. 136. Wood's Inſt. 414. 1. Term Rep. 493- 535- $48. 2. Term Rep. 225. 
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" 31. Eliz. : In the Queen's Bench. 
8 Fir Chriſtopher Wray, Kut. Chief Juſtice. 
be | a Cawdy Ki ERS” 
ly. Sir Francis Gawdy, Nui. | bal 
ls John Clench, /. 1 Fuſtices. 
15 Robert Schute, EJq. 5 | Wo” 
„ Sir John Popham, Kt. Attorney General. 
nd Sir Thomas Egerton, Kut. Solicitor General. 
Brooke again ſt Doughty. | Ck | Care t. 


Hilary Term, 3). Elin. Roll 798. | 
CTION for words, for calling him “ a perjured perſon, o ſay of ano- 
A « and that he was forſworn in the court of requeſts, - and ther that © he 
« that he ſhall ſtand upon the ſtage. The defendant pleads ped ogy 
ut guilty; and it was found, that he poke none of the words , ut," of 
but © that he was forſ.orn in the court of requeſts.” And the 294 
peſlon was, If theſe words were actionable? — CokE moved, that , — 4 
for ſaying a man is forſworn, no action lieth. And in Trin. 28. Elia. 188. 906. 


einten Herne and Haxe, for ſaying he was forſworn in the court 


Ang of Whitchurch,” no action lieth. And in this term in the com- Cro. Jac. 190. 
7 pleas, between Samms and Cowbolt, which is entered, Trin. + 297 Dig 
= 8. Ela. Rot. 636. for ſaying, © he had proved him forſworn in : 

the queen's bench,“ no action 7 THE JUSTICES (WRaY 


king abſent) held the action lay. And for the caſe of Whitchurch, 
pr ſaid, the reaſon was, becauſe it is a baſe court; of which 
his Court ſhall not take cognizance. Bur. the court of requeſts is 
court of which this Court ſhall take cognizance, And in Mich. 
ul. & 32. Eliz, the caſe was moved again; and by conſent of 
"Rar, judgment was given for the plaintiff, but the damages 
re abridged. No TA. DaNIEL ſhewed a precedent, which was ES. 
un. 23. Eliz. Rot. 882. between Fefter and Thorne (a), that for theſe (a) Leon. 427: 
7 Thou wert falſly forſworn in the ſtar- chamber,“ an action 

e. 

Toft againſt Tomkins. | Can 2. 
Trinity Term, 30. Elix. Rell 528. 
THE caſe upon ſpecial verdict was, There was grand-father, A difcontinu- | 

father and ſon; the grand-father tenant for life, the remain- ance cannot be 
er 10 the father in tail. The grand-father maketh a feoffment to <mmited by » 
lhe uſe of himſelf for life, remainder to the father in fee; then the who has never 
3 and father enfeoff the defendant. The queſtion was, —— 

1 1 vere a diſcontinuance? COKE for the plaintiff, and GoDFREY the * 
q (ve defendant —Gawpy and ScHu TE held it clearly a diſconti- Poſt. 827, 
8 for when the father in remainder enters to make a feoff- 
wy he is remitted by reaſon of the forfeiture committed before; Co. Lit. 339 
E "oy had gained the poſſeſſion, and it is only his feoffment, 1. And. ,, 
1 [ for both cannot have poſſeſſion, CLENCH «. biene 
nr of his entry was to join with the other; and . Ser 
ner bears, that his and the grand-father's eſtate ſhall paſs 3. Com. Dig. 
* r; and this explaineth it, that he will not enter for forfeiture, 77- | 
s no diſcontinuance. Et adjournat abſente WRAY. pes, wept 
| 1 Boyton : 


* 
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Cazx g. Boyton againf Andrews and Simpſon. 

Hilamy Term, 30. Eliz. Noll 156% * 

+ oy wage Der upon an obligation. The condition was to make an 
the perform- ſurance to the obligee of certain land before the 10th of Mar 
ance of a cove- 1, Eliz. and if it fortune that the obligee refuſe to accept the 
— aſſurance, and ſhall make requeſt to have 1ool. in ſatisfacton of 

8 it; then if upon ſuch requeit within five months after he 

3 con. the 100l. that then, &c. At the day he refuſed the aſſurance, in 
afterward, 27. Eliz. he maketh requeſt to have the 100l. If thi 

requeſt were ſafficient for the time ? was the queſtion upon demnrs 

rer. Upon motion without argument, the opinion of Taz Jn. 

Ticks was, that a requeſt at any time, during his life, was pood ; 


and he is not reſtrained to make it at or before the day the affurance 
„woas to be made. And judgment was for the plaintiff, 


Cant 4 . | Coteford againſt Peaſe. 
Itis a good . JPROHIBITION. The plaintiff ſueth the defendant for tithe 
dus for one in ſpecie of certain paſtures in N. where he was parſon. The 


. defendant to have a prohibition ſurmiſeth, that he was an inhabj- 
to the vicar of fant in S. and that time out of mind every jnhabitant there that ha 
another pariſh, paſtures in N. had paid tithes for them to the vicar of S. and that 
. the vicar of S. had paid to the parſon of N. two-pence for even 
1. Eq. Caf. Ab. acre.— THE CourT held the prohibition did lie, and that the 
205 a plaintiff ſhall declare, and the defendant may demur to it if he ill; 
2. Peer Wit, for it is as if he had preſcribed to pay twa-pence for every acre. 


$72- Dougl. 204, 205. 1, Term Rep. 427. 


Cave g. Botham & Cooper gge:nft Lady Greſham. 
Prohibition. ROHIBITION, That the ſued them in court chriſtian fer 
Ante 71. "tithe hay; and ſurmifed, that time out of mind they had paid 


Fol.. 306: to the vicar there four pence for the tithe hay of every acre— 
Cox moved, this was not good, for here modus decimandi ſhall 
not come in queſtion ; but he ought to plead it in the ſpiritual court, 
that it appertains to the vicar, and not to the parſon ; and if the 
vicar ſue for tithes, there modus decimandi ſhall come in queſtion. 
And a conſultation was granted. V. Caſum precedent. 


Cann 6. | |  Gomerſal agen Biſhop. 
Hilary Term, 31. Eliz. Roll 551. 


A variance be- DROHñIBTTION. The plaintiff ſurmiſed, that he ſued him for 
tween the foe: L tithe of hay, whereas there was an agreement between then, 
2 „ee that for the ſum of ſeven ſhillings per annum he promiſed hin, 
hibition, is Fatal that he ſhould have the tithes of his land for his life ; and in his deck. 
to the whole ration he ſaid, that for this ſum the defendant let him his tithes 
N for life. And for this variance THE CoURT held all to be ill, fr 
3 the ſurmiſe is as the writ; and if there be variance between the ſur- 
437- 656. miſe and the declaration, all is ill. 

A diſcharge GoDFREy ſaid, it had been ruled in Pendleton u. Hunt (a), that 
* NE an agreement between the parſon and the pariſhioners was 3 555 
Poſt 86. cauſe to grant a prohibition, for the ſpiritual court cannot 17 Bal. 

| and they will not allow the plea. 

Crop. Iac. 137+ 3. Burr. 1673. 


; (* 1. Leon. 1 Stedman's 


Tridity Term, 31. Eliz. In R M 137 
best Gut b ei diner e t te Gn 


TEDMAN was indicted upon the 5. Eliz. c. 9, for perjury ; An indictment 
D nd the judgment was, That he was examined upon certain arti- for perjury muſt 
ls in the ſtar· chamber, and that Falte et voluntarie depoſuit; and uf. che — 
deus not in what matter he ſwore falſly, nor in what action; was ſworn. 


Uthe oath was in the ſtar-chamber in Middleſex, and the indict- Poſt. 148. 


7 ent in Staford. And he was diſcharged. ns. 
* Richard Thomas's Caſe. en 8. 

nur E was indicted upon the 5. Eliz. c. g. for perjury; and recited ed. | 
[08- the ſtatute, That if any be ſworn, &c. in any court of record, Rory — bet 


deres the ſtatute doth mention hem ſpecially, &c. Alſo that Ante log. 

ud caflrum Lincoln. faltè depoſuit, and ſhews not in what county Pot. 147. 

he caſtle was, &c. And it wanted the concluſion, et ſic faliè ei 1 
clumari? perjurium commiſit, & c. And he was diſcharged: eee 

Sho. 190. Sav. 43. Holt, 534. Skin. 403. 1 Hawk. 328. 2+ Hawk. 321. 


| Lenthal's Caſe. 4 9. 


ENTHAL was indicted for the murder of Cale; and the words An indiment 
were, Inquiftio capta apud Hereford, Ec. but ſhewed not in muſt new in 
* county Hereford was, which ſhould be of neceſlity ; for "| Soros wn To 
ner or juſtice of the peace cannot take an inquiſition out of their where the of- 
ldiction. Alſo it ſhewed not the place where the ſtroke was _ — | 
jen —And for theſe cauſes the indiftment was held to be void. 551. 4 


2. Hawk. 259. 265. 314. 362+ 3. Bac. Abr. 101. 1 T. Rep. 69. 


Goſlen's Caſe. | | | Cat 10. 
OSLEN was indicted for the murder of Marſum; and the in- IndiQment 


paid dictment was, That percuſſit in brachia ſua dextra.—COKE — 
,—_c, that this was fo//e Latin, and without ſenſe, or certainty f 
4 dere the ſtroke was, and ſhewed not where the party died of the c 5. 121. | 


roke; for it was, “and ſo of it eo inſtante die obiit. And the opi- Poſt. 231. 

on of ThE COURT was, that it was vicious. 15 

Kirkby again Coles, Care 11: 
Hilary Term, 31. Eliz. 


A SUMPSIT. And declared, that whereas a certain commu- Where mutual 


nication j | aſti - promiſes are 
was between him and Cooper, for the maſting of cer — rg 


en, i bogs for the plaintiff; in conſideration that the plaintiff „ an 
jim,  Cyper three ſhillings for every hog well maſted, the defen- t will lie. 
c aſſumed that they ſhould be well fatted, and re-delivered to Poſt: 703 

hes ; to which promiſe he giving credit, did deliver to Cooper one . 
ed and fifty hogs to be maſted; and for that fifty of the hogs Hob. 88, 

ſure uch were not re- delivered to the plaintiff, he brought his action. 3: Jones, 168. 


Aſter , * : . 1. n. 186. 
2 Tazpwar did alledge in arreſt of judgment, Cowp. 290. 
e was no conſideration to charge the defendant, for he : 

ro benefit, But GobrREY alledged for the plaintiff, that the 
bo was the cauſe of the contract, and being made at the time 
4 © communication it ſhall charge him; otherwiſe perhaps, if it | 
made at another time. And it was adjudged in Smith 9. Ante 43. 
und, where two merchants were indebted one to the other, 


and 


2 go vo. 


138 | Trinity Term, 31. Eliz:” In R R. 


Kis nv and they agreed to deliver all their bills and bonds into the har 
againſt of the defendant, he did aſſume, that he woul ot deliver tt 
Cora. till all ations were determined between them; notwithſtandi 
he had delivered to one of them, ind the other party brought } 

action, and it was adjudged maintainable, yet he had no benefit 

keepirig of them: yet that was not material; for the action y 
grounded upon the promiſe and deceit ; ſo here.—And of that a 

nion were Wray and CLENCH, becauſe the promiſe was at 

time of the communication. GawDr, Fuftice, was of the con 

opinion. | | ; | | 


Care 12. 0 Warcop again Morſe. 


will SSUMPSIT. And declares, that in conſideratipn he ha 
—— A bought of the defendant three parcels of land upon the 100 


5 hoe FG December, he afterwards, viz. 19. December, aſſumed to make lin 


after theſale, a ſufficient aſſurance thereof before ſuch a day. After verdict, Gor 
Ante 94. FREY moved, that the conſideration was executed —But it was 20 
Leon. 297%. judged for the plaintiff; for the aſſurance was the ſubſtance of thy 


1. Com. Dig. 142. 
1. Bac. Ab, 190. ſale and matter. 


1 Stretton againſt Tayler. | 
The Attorney JNFORMATION upon the ſtatute of uſury, tam pro ſeipſo qui 
General cannot A pro regind. The queen's Attorney entered a non vult proſequi 
enter a ,, and this was now plegded in bar againſt the informer for ill; and 
Tan b lu, it being moved in court, Wa Ar held it ſhould be no bar. But 
except forthe PoPHAM, Altorney, alledged, that it cannot be found in any re 
| 1 cord, that the party had proceeded, when the Attorney had en 
Poſt: 56. tered a non vult proſequi. For they do it not without great conh 
| deration, when the information had long depended, and nothing 
2- Roll Rep. done in it; and it is entered for the eaſe of the ſubject, that be 
136. ſhould not be grie ved without cauſe; and it is not againſt reaſon, 
1. ind. 94 that in perſonal ſuits the act of the one plaintiff ſhould prejudice 
2. Bl. Com. 47 the other. And here the queen is the principal and firſt named; 
© 55. . 1. and if it were pro domind regind tantùm, it is clear ſhe might dif 
2- Hawk. c. 26. Charge it; and the replication ſhall be in the Attorney's name only; 
{ 64. and therefore after plea pleaded, the queen is only party in a mat- 
"= te ner. And it was adjudged within theſe eight years, that if the in- 
former be rion-ſuited, the queen cannot. proceed; and by the ſame 
- reaſon, where the queen will not .proceed, it bars the party; and 
the records of all times warrant it.— But at another day it being 
moved again, Wa Av ſaid, they all held that the entry was no bar 0 
the party; and that upon conference, ANDERSON and ManwooD 
were of the ſame opinion, that the party is not barred by 
queen's not proceeding ; for in that the law giveth the party ' 
moiety, the queen cannot diſcharge it. And Wray and GawD! 
denied that the non-ſuit of the party did bar the queen, —And 0 
was afterwards ruled that the party is not barred by this entry. 1. 
Co. 65. b. wen, | 
Cart 14 Perry again Soam. 
| by Michaelmas Term, 30. & 31. Eliz. Roll 482. of 
A preſcription PROAIBITION againſt the defendant, parſon of the chard 
for bree tes I Sherring in Eſex, for that he had libelled 15 . 1 
ore I iv mt 1M catile, zd ; but a modes tO | 
hor every eaſy bee, ee ine of che fr all dey etl, Pſy and wo, cl ba 119 
Funb. 279. 2.1.6. Ray. 1159. 3. Com. Dig. 88. 90. court 


Trinity Term, 31. Elir. In B. R. 
+ for tithes of green tares eaten before they be ripe ; for tithes 


i the ſaid pariſh they had not ſufficient meadow or paſture for 


/ had uſed time out of mind, &c. to pay the tenth ſhock of their 
t of x tares; but for the green tares which were eaten before they were 
> in conſideration they gave them to their cattle, they were diſ- 
oed of tithes for the ſame. — As to the herbage for dry cattle, 
©rmiſed that every pariſhioner there who had milch-kine 
4 calves under the number of ſeven, ſhall pay for every calf he 


ery one they ſell the tenth penny; and if he have ſeven or 
g, to give one in ſatisfaction of tithes of them and all dry 
lde. As to the tithes of ſheep bought or ſold, he ſurmiſed 

at they paid for the lamb one half-penny, and for the wool an 

xe of the ſheep one penny; and for all ſheep bought or ſold 
ren the Lady-day and Lammas, to pay four-pence: and to the 
five of the year faith nothing, nor to the churchings and 
rings: and for that it was clearly held ill.— And to the firſt, 
ice ſaid it is no good ſurmiſe; for he may as well preſcribe to 


charged of hay given to his cattle, and it is a preſcription in 
h 1cimando; and he doth not preſcribe for all tares, but for 
10> given to his cattle; and hath not averred they were given 
du tis cattle; ſo purſueth not his preſcription, as 10. Edw, 4. 
* 1 ij that he ought. To the ſecond ſurmiſe, it is not good; 


be alledgeth not that he had calves; for if he hath no calves 
it dry cattle he pays nothing, and it is uncertain whether he 
hall have calves or not; ſo it is an uncertain thing for a certain 
uy. And laſt term it was ruled in the Lady Greſham's Caſe, 
ere one preſcribed to pay yearly by the hands of two perſons in- 
ding in ſuch houſes, four-pence to the vicar in ſatisfaction of all 


4 hes, it was adjudged ill; for the houſes may decay, or none live 
* them; ſo nothing ſhall be paid.— As to the firſt, the Court held 
mW good ſurmiſe; for Wray, Chief Juſtice, ſaid, the matter is the 


„of meadow and paſture ; and if he had ſaid, for want of mea- 
i for ſo much as they did eat to pay no tithes, it had been good. 


vod; and the others are not to be defended. Therefore for all, 
Ace the firſt, conſultation was granted; and for that they would 


the | 
the Engliſh again ſ Pellitory Tayler & Smith, 
" Michaelmas Term, 30. Y 31. Eliz. Roll 521. ' 


pleaded, that they were leſſees of certain lan 


ated, that he came and found them contending for the poſts, j»fifications, 
of 1 he parted them, molliter laying his hand 0 the plaintiff WR 
ual * tiff replieth, de injuriit ſuis propriit abſque tali cauſd ; and ſame aQion, 
" him.—Harkzis moved, that this was no ifſuc; for the v. Lg. 44 
47 b 1. Salk. 218. 219 


herbage of, dry cartle 3 for tithes of ſheep bought or ſold ; and 
chorchings and burials. He ſurmiſed as to the green tares, 


: draft cattle and milch kine; and in conſideration thereof 


ars one half-penny ; for every one they kill one penny; for 


and paſture they had uſe to cat their meadows with their cattle, 


plaintif 


ut for the ſecond, the not averring he had calves, this cannot be Cro. Jag. 47. 


C451 156 


RESPASS for aſſault, battery, and wounding. Two of them Thereplication, 
i . and there were , 
"yg poſts upon the land, and the plaintiff would have taken «22 
ny way, and they gently took them from him, &c. The third to twe . 


de injuriir ſuis 


110 -Triniy Term, 31. Elz. m B R. 


Eworien plaintiff ought to have made ſeveral replications; and ab/aue f 
bi th be no Fe to all.— TAE Cour faid, feen Ames 
Tris & form of pleading, yet by reaſonable conſtruction theſe words of 

Sw1iTu. - fali canſd being nomen æqui vocum, ſhall be referred to every cauk 

and ſo the pleading ſhall be maintained: and judgment wa given 


for the plaintiff (a). | 
| () See 4. & 5. Ann. c. 16. 
| 7 2. | | 
„ Sir Thomas Cecil againf Harris. 


In the Common Pleas. 
Trinity Term, 29. Eliz. Roll $23, | 
1 © lewy per IDE againſt the defendant as executor for the arrearages df 
„e, rent in time, of the teſtator. He pleaded levy per dilreſi x 

be pleaded to non detinet. Upon iſſue joined, it was found by verdict, that x 
debt for rent, ſtranger who was the aſſignee of the term, by the executor, ha 
| pen ag paid the rent to the plaintiff, who had accepted it; but no diſireh 
id, but not Was taken for it: and, If the plaintiff ſhould have judgment ups 

y 4ifireſ, the this plea ? was the queſtion. — ANDERSON, PERIAm, and Wind- 
— wang the A M, held clearly, that judgment ſhall be againſt the plaintiff ; for 
Poſt. 155. 20g. the ſubſtance of the plea is found with the defendant ; for it is found 
634 the rent is paid; ſo non detinet the rent; and the ſubſtance is upad 
the non detinet, and not upon the ſevying by di/ireſs. — Wal wile! 

— = held ſtrongly the contrary, that the ſubſtance of the plea is upon the 
1. Term Rep. levying by diſtreſs; and if it be found it was not levied, the refidue 
236. 659. is not material; for this is the matter traverſable ; and upon thi 
is the iſſue, and fo is 4. Hen. 6. and 33. Hen. 6. But the other 

Juſtices clearly againſt him; and ANDERSON denied the book of 4. 

Hen. 6. and ſaid other books are againſt it. | 


- 
. = 
- 


Caen 2. 15 ö Sutton's Caſe. 


In ejectment JECTIONE FIRMA. And declares of a leaſe for years mad: 
AI ee to him the plaintiff by the defendant himſelf. Upon un 
jury find ſpeci- guilty pleaded, the jury found a ſpecial verdict, that the defendant 
ally that the leſ- had nothing in the land when he made the leaſe to the plaintif; 
ws rang inte and that afterwards he entered upon the plaintiff; and the jo! 
land demiſed, finding the whole matter at large, the queſtion was, If bis enim 
yet the plaintiff was Jawful ?— ANDERSON and PERIaM held clearly, that tht 
wth pak plaintiff ſhall recover; for this is a good leaſe, and intereſt be 
may findan tween the parties; ſo that the leſſee may enter, and the other cis- 
. on the not put him out; and when he hath right and intereſt, he maf 
3 have his action; and this may as well be found by the jury, chou 
Foſt. 39. but a matter of eſtoppel, as any other matter. And Axt. 
$ON ſaid, it hath been adjudged, if A. levy a fine to B. of I 
own land for years, and B. is ouſted, A. ſhall have an afiſe; 
cri wad. and they ſaid, the jury in any caſe are bound to find an eſtoppel; 
Owen, 9s. and in PleadaP's Caſe, becauſe they would not find an eſtopp 
Cro. Car. 110. they were attainted.— WALMSLEY held the contrary ; for being 
pr a 22 matter of eſtoppel, and the jury being ſworn to find w—_— 
7. Leon, 206. facti, they ſhall not find an eſtoppel : and the jury baving es. 
2. R. Ab. 690. the matter at large, and the truth appearing to us that the ph 1 
8 Sa. 6. tiff had not right nor cauſe of action but by eſtoppel, ve n 


| J. Bac. Ab. 411. 5 Bac. Ab. 316. Comp. 61. 879. 1. Term Rep. 86. 701, 3. Term Rep · ge 


7 * 4 : , 9 - 
— - 


__ 


1-e according to the truth of the matter. \WrnDwan ſeemed $urron's = 
agree with him, that it ſhall be adjudged according to the truh 45. 

© matter; and thereupon PER1AM faid, they would know tie 
nion of other Juſtices; but ſaid privily there was no great queſ- 

on in it. ef - 5 Fs 088 of 4 18 


Marler againff Wright and Gre. C49 3. & 
A ,, f beck s 
JECTIONE FIRM T. The caſe was, Edmund biſhop of A biſhop's leaſe 
London made a leaſe 6. Eliz. for twenty-one years of land for — lives | | 
mol his biſhoprick, rendering the ancient rent, and afterwards e Po 
.: tranſlated to York 3 and 17. Elia. Edwin then biſhop of London years by his | 
ned the land to three for their lives, rendering the ancient err 


the lefſee attorneth, the dean and chapter confirm the leaſe." 9 


e X 4 44s k b 3 

8 lin was tranſlated to York, and Jahn now biſhop of London made ©, Lit. 48. a. 

hat 4 leaſe to the plaintiff. The queſtion was, If the leaſe for three. 1. And. 193 · 

„ had s, being confirmed by the dean and chapter, was void to bind Moor, 253- 

(ire: fucceffor by the ſtatute of 1. Elia. c. 19. the leaſe for years being 7 Cn. 
upon in iz *— And it was adjudged, that the leaſe for three lives did 3. Com. Dig. ' 
bind the ſucceſſor. And the principal reaſon was, that by the 25": | 


3. Bac. Abr. : 


as of the ſtatute, upon leaſes made by biſhops, the ancient rent 347. 


uſt be reſerved, and yearly payable; and in this caſe, the rent re- 


upon ed upon the grant for three lives in reverſion, although it be 
ser , yet the ſucceſſor had no remedy for it, during the leaſe for 
tte , by diſtreſs or by action of debt, being reſerved upon a leaſe for 


E; not by aſſiſe, for he had no ſeiſin; and fo it is not due or 5 g 
nable, according to the intent of the ſtatute. And the plaintiff had 
loment, | £ | 751 
Smalwood and two others againſt the Biſhop of c 4 
Coventry, &c. and Marſh. A 


ARE IMPEDIT brought by the plaintiffs, as executors of A 51er inpellit 
"VUi/l:am Saule, for not ſuffering them to preſent to the arch- lies by enecu- 
conry of Derby, which became void in the time of the teſtator; gory for diſtur- 

d belonged to him, and after his death to the plaintiffs, to pre- ne nap 

it; and the writ and count ſuppoſed a diſturbance to the teſta- archdeaconry 

Fin his life, in nunc retardationem executionis teflumenti pr. diff, voin in me Ge 


; a ol their teſtator 
nd it was demurred upon it. Firſt, becauſe the arch -· deaconry but if they al- 


the jet void; and ſo they may have an action for the diſturbance to ledge it in nune | 
* emſelves. Secondly, there is no ſuch writ in the Regiſter. "cn 249k 4 * 


burdly, here is à double diſturbance, to the teſtator and to them- Poſt. 20). 
pes. Fourthly, the diſturbance to the teſtator is alledged to be 


my 

web 2 executionis teſſamenti, which cannot be; for in the 

. - the teſtator there was no teſtament. 25. Edw. 3. pl. 40. Co. Lit. 344. 

his lis is not an ation given by the equity of the ſtatute of 4. Ed. | 

97 A Fifthly, an arch-deaconry is ſuch a ſpiritual promotion 

＋ | wy action lieth not; for it is a ſpiritual office and function, F 
— no certain place to be inducted in; as 24. Edw. 3. pl. 42. 

5 this queſtion is glanced at there. Vide 50. Edw. 3. pl. 26. 

ww” 8 * 21. 18, 3. 9-—And it was reſolved, that the 

1nd he Abate. ANDERSON faid they were all reſolved, that 

iin- nis brought, it ſhall abate 3 and yet they agreed that 


x HO lieth in this caſe for the executors. Aud the prin- (e) See this caſe 
Ar of their Judgment was, becauſe the writ was in nunc tevived, beſt. 
= 650. which cannot be of a diſturbance in the life of the 

g 8 Pond 


ene. Bond againfl Richardſon gon 

f 4514 U. Michaelmas Term, 30. & 31. Eliz. Rf Gi: 
Seloit od diem is Dur upon an obligation. The condition was for the payne 
— of a leſſer ſum at a certain day and place. The defends 


pleaded payment at the day and plate according to the conditin 
| upon which they were at iſſue; and it was found, that he pid 
OED oh 98. before the day, and at another plage, and the plaintiff accepted i 
Owen, 45- and, For whom this verdict was found? was the queſtion.—4 
Nine zs, DERSON, Chief Fuſlice. It is no queſtion, but it is found for i 
Cro. Car. 264. defendant. — And afterwards in. Mich. 31. & 32. Elia. it was mg 
Cro. Jac. 235. ed again; and then ANDERSON faid, they were all reſolyed to gi 


hy — Ab. 7e. judgment againſt the plaintiff; for payment before the day is p; 


ment before the 


Co. Lit. 212+b. ment af the day. And thereupon it was adjudged, that the play 
tiff ſhall be barred. (a) Yide 5. Elia. Dyer 222. contra. 
a) By 4. Anne, c. 16. ſ. 12. if the prin- not ſtricti id according to the condi 
a9 ind intereſt be paid dalle ion of x oh dork; | " | the ; 
brought, it may be pleaded in bar, though - 


Carr G. Mills agamſt Snowball. | 
NTRY SUR DISSEISIN. The parties being at iſſue, 
the jury at the bar, one of the jurors was challenged by tl 
witharawn, demandant, and alſo by the tenant ; and thereupon he was vil 
wards ſworn, drawn. Afterwards, becauſe there were not jurors ſufficient, i 
was prayed that he might be ſworn; and by the aſſent of bc 
5 parties he was ſworn by order of Court. Upon evidence it n 
4 held, that if a feoffinent be made of divers lands, and of a houl 
. whole. in which the feoffor doth dwell, and delivers the feoffment in fl 
ie houſe, and ſpeaks nothing of the land, yet it is good of all; f 
Co. Lit. 48. a. they having an intent to give and take livery, this is a good feolf 
1. Wood's Com. ment; for they aſſembled there for that purpoſe. —It was hel 
514. that where one deviſeth land to his wife for life, remainder to hi { 
A limitation · and heirs, and if he dieth before his age of twenty-one years, 
1 184. then it ſhall remain to J. S. in fee, and dieth the ſon levieth 
359. Gne, and dieth before twenty-one years; J. S. ſhall have the [ao 
| after the death of the wife; for it is a plain limitation. 


C48 7. | Anonymous. | 


It isa good plea YEBT by an executor. The defendant pleads, that the plat 
to an action of tiff was an alien nee at Ghent, under the obedience of Ph 
| — wt king of Spain, enemy of the queen.—And it was beld a good pie 
plaintię is an though the action was brought as executor ; and _"” no Wa 
_ „ - were proclaimed between this kingdom and Spain, by r of ops: 
ga cts that he did as an enemy. 

Co. Lit. 129. Owen, 48. W 2 * 6 2431 er 49.191, Skin. 7. 
46. Ld. 142. 483.0 35. Fo U. 4 9 ah _ 28 Abr. 376. 

las, 641. 680. Gilb. on Wills, 389. 1,'Verm Rep. 84. | 


A juror chal- 
lenged and 


Carr 8. ' _ Green's Caſe. 


In hue and c CTION upon the ſtatute of Winchefler, for that one ow 
by bene + ſervant was robbed; and alledges, that the plaiotiff * 
ſervant. Ahe in. came before a juſtice of peace, and was ſworn ;! "oh 
formation muſt. 27. Elia. c. 13. (a). After verdict, it was alledged in arre And 
gs ment, that the ſervant was to be ſworn, and not e 
not the maſter. To was the opinion of Tut Cour: for the ſervant might 


Cro· Car. 38. 336. Cro. Jac. 224. 1. Leon. 313. 3. Mod. 238. 289. Salk. 613. Show, 94 244 U. 
F.C 4. . Cad t u 3- Mod. 25. ur 
() See 8. Geo. 2. c. 16. 22. Geo. 2+ & 34+ 


= 


Trinity Term, 31. Eliz. In C. B. "hi - 


ins when the ſervant was robbed, and the miſter was not in 
nba); and the intent of the ſtatute is, that he that had notice 


lil beſworn, And thereupon the judgment was ftaid. 

Beaſe sl Drain. 4% 
EBT upon an obligation. The condition was, that if J. S. A condition | 
} makes an obligation to the plaintiff before Tee, hes 90 — "cr 
hen, Be. The defendant pleaded, that J. S. mage the obligation, . 
"1 ſealed and delivered it to another as his deed, to the uſe of the ticfied by the 
nil. And it was adjudged, that it was no performance of the delivery of it to 
dition ; for the meaning was, that it ſhould be a good deed'to the, m_ 
ntif, and perhaps the other will not deliver it to the plaintiff. Ante 34. 

Cro. Car. 19.77. Cro. Jac. 570. 1. Lut. 556. f 


Hare and others againft Celey. Es Ce 10. 
RESPASS for breaking their cloſe called Church-fedld, and metes « "I 


fendant, and ſpoiled a great part of the corn. Upon which en- ; 
ad ſpoiling, the action was brought. —Firit matter, If Church- had been leaſe. 
id being found to be a great field, in which divers men had in- Poſt. 170. 53. 
reſt, if the ſixteen acres in it may be called Church-field ? And as $54 7% 
þ this rut Cour ſpake little. —Second matter, If this expoſing 
x land to half be not a leaſe of the land, ſo as the action was to Gould. | 
droupht in the name of Hare and the three ?—Third, admitting 2. Keb. 2 
ru a leaſe, if Hare be not tenant in common with them of the 4. vn. 318. 
m; for the moiety of that which was ſown, was his? Tus —— = *. | 
VT held it no leaſe of the land, but otherwiſe if it be for two Oro. Car. 300. 
three crops : and therefore, as tothe breaking of the cloſe, Hare f. nne 
Hao to bring the action; and as to the ſpoiling the corn, they ape 
git to join, being tenants in common. But in that they joined 2. F- Will 414. 
the action for breaking the cloſe, whereas he ought. to have - — 1 71 


pht it alone, it was adjudged the writ ſhonld abate. 


Higgins againſt Mill, Cars, 

Als In the Court of Chancery. | 

| n _ was referred to ANDERSON and WALMSLEY out of A chattel real 

| ee this term. Higgins being poſſeſſed of a term, cannot be in- 

is term to Elizabeth his wife, and to Edward his ſon, for We. 

if lives; and af ran | . p Co. Lit 20 a. * 

bo after to Humphrey luis ſon, and the heirs males of 10. Co. 87, b. 

; " 3 died. Elizabeth and Edward entered by force of the “ R. Ab. 837. 

by ied. Humphrey ſold his intereſt of his term, and had 1. ant le 

The and died. , John ſued for the term. And they certified 2. 88 

ry * under their hands, that n had no right to the 3. Ch. Cal: 30. 
ANDERSON did not ſhew his reaſon. But WaLMSLEY ble W Il. 

* - reaſon to be, for that John cannot claim it as heir- "og ” 

„n nat 15 not gaod to convey the intereſt of a term to him. e 9 8 Ch. 


» Uinard Love's Caſe, 10. Co. ad ſinom. 
Michaclmaz 


1 


# Michaelmas Term, 
31. and 32. Eliz. In the Queen's Bench 


Sir Chriſtopher Wray, Nu. Chref Fuffice. 
Sir Francis Gawdy, Kut. Jul 5 


. | 2 36; John Clench, EG. ( Jufſices. 
Robert Schute, E/q. *. 7 7 5 
p Sir John Popham, Kut. Attorney General. f 


Sir Thomas Egerton, Knt. Solicitor General. 


ca . | Garrets againſi Ful wood. 


— any. T was held by THE Cour, that the 5. Eliz. e. 23. is to be in- 
cell and rl. | tended not only of excommunication for criminal cauſes, but 
minal. in any other ſuits there for legacies, probate of wills, tithes, a 


Cro. Jac. 197- other cauſe there. 


c 2. M.atthew againſt Haſſel. 
Michaelmas Term, 30. & 31. Eliz. Roll 49. 


No doyit give ERROR of a judgment in ejefione firmæ of a houſe in Londry 
in ejectment for where judgment was upon confeſſion of the defendant. —Firſ 
ance ag of error aſſigned was, that a writ of inquiry of damages was awarded, 
Dougl. 198. and no day given to any of the parties to be there at the time d 
gf the return; for the entry ought to be, 1deo dies datus eff partibu 
prædictis, or at leaſt to the plaintiff; ſo that he might then pray hi 
judgment.—Sed non allocatur; for the defendant is not to have day, 
and the plaintiff is to attend at his peril ; and ſo is the courſe in the 
common pleas, but it is otherwiſe in the queen's bench. 
„ Q4ed recuperet The ſecond error, the judgment was, that recuperet poſeſſionem in. 
1e te. mini prædicti, where it ſhould be gued recuperet terminum, and ſo art 
ment in <je&- all the books. But THE CouRT held it all one; for as in 2 70 
— action, he is to recover ſeiſin; ſo in a perſonal, he is to _ pol- 
ſeſſion; and the writ is habere facias poſſe/ſionem : and the judgment 
22 hs. was affirmed, / * 
Savil. a8. 3. Mod. 249. 5. Mod. 285, 


Carr 3. | Long againſ} Woodliffe. 


ſdgmens ſhall DEBT upon an obligation, which bore. date in May, 30 Ela. 
e given on a and it was for payment of a leſſer ſum in December, 31. En. 
— The defendant pleads payment in December, 30. Elia. according (9 
ing an error in the condition; whereas it ſhould be December, 31. Elia. Ive wal 
— joined, qudd non ſolvit; and at the nifs prius, the defendant did cot 
5 feſs the action. Scit' guòd non poteſt dedicere actionem gum non as 
Fg '—HaRrR1s, ſerjeant, moved in arreſt of judgment, that this wy 
| to. ac. 435. no iſſue, the confeſſion that he had not paid, is not material; = 
ſo judgment cannot be given for the plaintiff. —But THE 7 

held, that he having confeſſed the action, the words gum 1 i 

are not material, but ſurpluſage; and it ſhall be adjudged vp" 


his confeſſion ; and the plaintiff had judgment. Hil 
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Hill qgainf Tempeſt, and Rainsford againſt Mallet. ca 4 
Trinity Term, 31. El. Roll $11. ee ; 


R of a judgment in the common pleas in treſpaſs of bat- Judgment - 
| gr ; and this 40 after verdict. Firſt error. That the entry youu — 2 
i, that the defendant appeared per H1GG1Ns, attornatum uum, tough che 
ſening out his chriſtian name. — Second error. That after the iſſue, other died after 
and di//ringas awarded, the action being brought againſt Hill and meer + "vo 
8. J. S. died before the laſt continuance; and judgment was 1. Ld. Ray. 28. 
hren only againſt Hill. — But to this laſt error it was held, that ger this cafe as 
he writ ſhould not abate, but it ſhall ſtand againſt the ſurvivor; to the firſt error 
and that the iſſue was well tried, although only one of them was — * 
ming. 4. Hen. J. 7. 2. Elia. Dyer 175. ().. — * 
(%) Vide Poſt. 374. 625. 632. 1. I. Rep. 637. * | | 


Hadman and Green againſt Ringwood. "| Gann y 


HE plaintiffs, as churchwardens of Hother/lon in Norfolk, Churchwardens 
brought treſpaſs for taking a bell out of the church in the e =" xa 

ime of their predeceſſors; and in truth it was in the time of 014. taken in 
ju. 6. in the rebellion of Kett there. Upon not guilty pleaded, the time of their 

t vas found againſt the defendant, and gol. damages given.— 1 
0DFREY moved, that this action doth not lie by the Taccelioe 3 43. 

f the church-wardens, for they are not incorporate. by that name; 1. Hale, $12. 

ut the predeceſſor by reaſon of his poſſeſſion ought to bring the PIF7; 99: 
ion, & moritur cum perſond. 19, Hen. 6. 6-CokEt contra, relied Ld. Ray. 33y. 

pon F. N. B g1. & 8. Edw. 4. 6. for otherwiſe there is no remedy 11. Hen. 4. 

vr the wrong; for the 2 churchwarden cannot have action, = Hen, RY 

us time being paſt: and ſo primd facie THE JUSTICES did conceive, pl. 28. 


or the ſucceſſor ſhall have account againſt the predeceſſor (a). p yg 


Cro. Jace 234, Dyer, 99. 5. Mod. 395+ (a) Vide 2. Strange, 852 in point. 2. Peer Will. — 4 
Damport againfl Thatcher. Gi 


RROR of a judgment in the common pleas in an ection of If de entry on 
gebt, and upon the judgment in the ſeize facias chat iſſued the record be ® 

Non it. Ihe error aſſigned upon which the plaintiff relied was, a fore facies 

"at the judgment is entered, vt premifſis videtur curie, that the upon it againſt 

Puntf thall recover his debt; and ſo much for damages and coſts **<'bail —_ 
new adjudicatis, which was erroneous, for it is but a videtur curiæ, Koning Gras no 

ide opinion of the Court, and no judgment by the Court, and then judgment, the 

de judgment ſubſequent upon the ſcire facias is erroneous.— THE 3 ” A 

dor held, that the firſt judgment was not erroneous, but that u. 

0 judgment was given; and then the judgment in the ſcire factar Poſt. 218. 

* crroneous, and therefore they reverſcd «24 but as to the firſt, 

* bos no judgment thep could not judge upon it; and the 98 156. | 
nad no remedy upon it; for it cannot be remanded to the strange, 44“. 

"nun pleas to have judgment there given, but ha muſt com 1. Term Rep. 

dente his ſuit de nr 0a). | PEN | x of 


TR vrit of error was brought in this caſe, and the opinion of the Court confirmed. - 
Vol. I. . Lucy 


— 
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Cat 7. Lucy againfi Fiſher. 
4. 1" Bafter Term, 31. Eliz. Noll 311. 
EPLEVIN, for taking his gelding in à cloſe of five xm 
ods R of land in Sporley. Lhe defendant made conuſance a bali 
are holden ofa of Philip Audley, Eſq. in the place WHERE; for that one Ca 
1 Lethey was thereof ſeiſed in fee, and held them of the 
from both P. Audley, as of his manor of Zafthall in the ſame county, by fe 
laces. 45 and rent of eighteen- Pence, and other ſervices, and for the fal 
— 5 460. rent arrear made conuſance as bailiff of the ſaid Philip, as in thol 
4. Bac. Abr.391-larids held of him. The plaintiff traverſed the tenure of the 
* manor; and being at iſſue, it was found for the plaintiff.— Tan 
FIELD moved in arreſt of Judgment, that it was miſ- tried; for the 
ifſve being if the land in Sporly were held of the manor of Eff 
in the ſame county, the trial ought to be by a jury of both vill 
and here the venire facias was awarded de vicineto Sporly only, an 
(e) Ante, 114. To it was adjudged Richmond v. Webb (a) —Second exception, 
Avowry in Re- he alledged that George Lether held the land, and afterwards avows : 
plevin. upon the ſtatute, which is not good; for when he meddles with the 
Hob. 108. name of the parſon, ſo as he takes conuſance of him, he ought t 
avow on him by the common law, and not upon the land by the 
ſtatute.— But for that“ r HE CovkT held it well enough (6); but 
to the firſt, it was a miſ- trial; for the venire properly ought to bes 
the manor, and of the place where the land lieth: but they gar 
day over to adviſe. | EE MS: | 
(b) By 11. Geo. 2. c. 19. f. 22. thoſe who diſtrain for rent or ſervices may im 
generally. See alſo 4. Ann. c. 16. | 


\ har 0 Crickmere again? Paterſon. 
| Trinity Term, 30. Eliz. Rell 568. 


If a teſtator de- "P RESPASS. Upon ſpecial verdict the caſe was, Docking le 

vile land ad ſol- of lands, and having iſſue two daughters, deviſed the land t 
ore the eldeſt and her heirs, that ſhe pay to her youngeſt ſiſter year! 
enam, itisa thirty pounds. The queſtion was, If this was a condition ?— An 
1 all TH R JUSTICES held it was; for ſo is the intent of the deviſor, an 

ak. 20 5. 378. otherwiſe the youngeſt ſiſter had no remedy for the rent.— WII 
1. R. Abr. 410, and GA. D held, chat if the words were, * paying thirty pound 
1 © to her ſiſter,” this clearly is a condition, and ſo * ed intentint, « 
2. Com. Dig. 429. * ad ofeum,” and his intent appearing, the law ſhall ſo adjud 
4: Bac. Abr.zz3. it; and that the youngeſt daughter might enter upon a moiety, 
Cowper, 64. which the action was brought. And it was adjudged according! 


Vide Co. Litt. 236. ö. 


Cas 9. | Ward againſl Blunt. | 


In trover if the AET ION upon the caſe ſur trover. And ſuppoſed that he v 
deſendantpleads poſſeſſed of divers loads of corn and hay at H. in the coui 
propereyin of M. and that they came to the hands of the defendant by trowt 
that the plain- and he converted them to his own uſe. The defendant | 
tiff found and that before the trover he was ſeiſed of certain land in Burton " 
4 41 the county of Stafford in fee, and the corn and hay was gr. 
ſeiſed tm, it upon that land, and he cut them as his proper goods, and wy 
eee to them poſſeſſed till he loſt them, and they came to the hands of 


zue, and bad. Plaintiff by trover; and he loſt them again, and they came '0 


Poſt. 174. 433. 485. Cro. Car. 157. Yelv. 174. 1, Hob. 205. Sav. 13+ Cro. lat. * 39 
10. Co. 68. b. Latch. 185, Salk, 654. Strange, 651. 5+ Bac. Abr. 20% hads 


* - 3 2 
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funds of the defendant 3 and he converted as it was lawful for him warp 
1do, And upon this the plaintiff demurred in law; for the plea St 
"cunts but to the general iſſue; and this cauſe was ſhewn for _ WENT. © 
murrer—EGERTON moved, that the plea amounts to the 

neral iſſue, for it is no more than that they were his proper goods, 

1d then he ought to plead mon culpꝰ; and if it be a plea, he ought 

\ traverſe WITHOUT THAT they were the goods of the plaintiff 

x the plaintiff declareth that they were his proper goods, and he 

ught to anſwer it, 25» Edw. 3. 9. 22. Edw. 3.18. 30. A 22. 

i. Hen. 4. 78.—ATKINSON contra, Although this plea amounts 

t to a general iſſue, yet he ſhould not have demurred, but ought 

\ have moved the Court, (9. Hen. 6. 11. 19. Hen. 6. 21.) that 

+ ſhould plead another plea, or a n1h1/ dicit be entered; for de- 

urrer being joined upon it, this is confeſſed, and then it is to be 

judged for the defendant. Sa ep: 

But Tue CourT held, that inaſmuch as this is the ſpecial cauſe 


cited 32. Hen. 8. Br. “ Verdi?” oo. But WRAx ſaid that Ante, 39. 80. 
M was no law, and the contrary had been adjudged in this 

un. Afterwards, Gaw Dy being abſent, it was adjudged for the 

fendant but the Court allowed him no coſts; for Wra rx ſaid 

Rt was in their diſcretion. | 


1 Lembro & Hamper. C 11 


wy vere indicled for perjury upon the 3. Eliz. c. 9g.—Tan- Fall et corrug-". 
A ELD took exception to the indiftment, in that it was, fait we is not ſuf - 
be dd depeſurre, but not volunturiè; and although at the end — 
aal ment it is, & fic voluntarium commiſere perjurium, yet without alu. 
eg 4 p wy although the verdict pals againſt that which the er 
o the | Agr „ fo as no action lieth againſt him, yet he may be . 

id mt; | 69. L. 17. 
„3 20. 3. Bac. Abr. 100. 917. Strange, 699. Rex v. Cox, Caſes in Crown Low. 4 

L 2 RNitber s 
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Cie 11. | 5 | | Rither's Cafe. 7 5 | | 
Perjuryin JE was indifted for perjury committed in his anſwer i 4 
— ns ſtar chamber, upon his examination to interrogatories the 


—— 37. And becauſe theſe matters are not within the ſtatute, for be 
lag. 166. not examined as a witneſs between the parties, nor in per petuas 
* memoriam, he was diſcharged. Me | 


2. Leon. 201. 1. Hawk. P. C. c. bg. .. 20. ; | 
ie Gi Lane's Caſe. 


in perfery it HE was indicted for perjury; for that upon an iſſue in ſuch m 
mult be al- ter between parties he- did falffy depoſe ſuch a thing, &c. h 
; — 1 ſhewerh not how the iſſue was, nor how the depoſition trenched 
material, the point of the iſſue: and he was diſcharged. | 
Ante, 137- Rex v. Aylett, 1. Term Rep. 69. 5 N 


e 


Bands 0.5: Burton's Cafe. 


Was for HE was indicted as a common barretor contra formam flatut, 
| barratry con. Coke took exception, that there is no ſtatute that ma 
—_— * this an offence; but it was at common law; and the 34. Edu, 
Crv.'Clr. 3e. © iy doth not make this an offence, but appoints a puniſhmes 
2+ Roll. Ab. 79. — But it was held good, for fo are many precedents. 
Cro. Jac. 327. 2. Keb. 409. 2. Hale, 194 1. Strange, 181. 


Sir Rowland Hayward's Caſe. 


lndiment TIE was indicted for ſtopping of a highway, ad necumentum dn 
— ir) H* um ligeorum domine regine.—And becauſe it was not © 


the king's ſub- ** the queen's liege people,” he was diſcharged. 
jeQs, 5. Com. Dig. 166. 1. Hawk. P. C. 361. . 


Cars 16. The Lord Dacre's Caſe. 


Addition not HE Was indicted for encroaching upon the highway ; and 


—— wu ception taken, becauſe it was not expreſſed of what place 


not lie. was. — Sed non allocatur, for the proceſs of outlawry lieth not x 
roxy him, but diſtreſs: and fo it was ruled in the Lord Pagett's Ce 
1. Wilſon, 244. 10 Hen. 6. pl. 24+ 2. Hale, 178 . | | 


C422 16. 


Cain 17. g | Bullen againfl Grant. 
If a copyholder RESPASS. The cafe upon evidence was, Hugh Bullen, ia 
— of his of the plaintiff, being a copyholder in fee, ſurrenders the! 


will. and deviſes to the uſe of his laſt will, and deviſeth it to his wife for fe 
for life or in mainder to G. his ſon in tail, remainder to T. his fon in! 
— 1 The lord admits M. and afterwards admits G. The viſe de 
Scend to his heir, C. dieth without iſſue. T. is admitted, and ſurrenders to the ut 
who muy enter the defendant, and dieth without iſſue. The plaintiff before 
— acmit- mittance, being heir at law to H. B. enters, and upon an 
Wi : the 
Ante, 63. 90. brings treſpaſs. — Firſt, It was held y CUR1an, that 
Poſt. 307 378 · may enter without admittance: for Wx xv faid, when the ſurret 
r 484-717+ is to the uſe of his laſt will, this at firſt is the whole fee; 
| when he deviſeth the land for life or in tail, and doth not 17 
. with the reverſion, by this the reverſion never paſſed out © 
Co. bi-60- b to the lord, but deſcends to his heir, and be ſhall have it w 
Sits, 775,52, any admittance.—Secondly, It was held, that a ſurrender of & 
194+ t- Leon. 154. 2. Com. Dig. 493+ 4+ Bac. Abr. 399. 1. Wil 26. 1. Tem Re: 
| \ 


„ 


— 
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' +1] is no diſcontinuance, except the cuſtom be ſo: and al- Roy 
oh it was moved, 48 there can be no eflate tail of a copy- a 1 75 f 
old, except it be ſhewn that the lands had been given fa, and a. 
js enjoyed; and that afterwards it had been enjoyed by them I furrender ofa 
the remainder and reverſion, and that their alienations did not copyhald by a 
{ to bind, &c. for otherwiſe it ſhall be intended a fee; yet Tha or ae 
oonr held the contrary, that it ſhall be intended an eſtate tail. tinuance. 
xcept the contrary be ſhewn, and that ir is an eſtate tail, and fo ' © 
ways uſed. Lit, 5 n ene lied". 3 
Hedd againſt Chalener. Fatah. Ce 18. 
PHE caſe was, A feme copyholder takes huſband, who let the if the huſband 
und for more years than the cuſtom doth warrant. The queſ- of a feme copy- 
on was, If this be a forfeiture to bind the wife, as a condition in 3 N | 
„ Wav. If the huſband denieth to pay the rent, or to do ranted by the 
it 3t court, theſe are preſent forfeitures, which ſhall bind the —ů | 
ie, for they are things that the lord myſt of neceflity have 3/diit his own life. 
aſe is no great prejudice to the lord, and it is good to adviſe Poſts 196. $05- 
i, But SHURLEY and TANFIELD ſaid it hath been adjudged, nl Ab coe 
ba maſte is a forfeiture which ſhall bind the wife (a9. :. Roll — ang 
1 383. 4. Co. 27. a. Cro, Car. J. 1. Ba. Ab. 303. 489. 3. Bac. Ab. 30% Ld. Ray. 1000- 
ONE A (a) Vide 9. Geo. 1. c. 29+ 1 | 2 5 
Muſtard againft Hopper. 18 8482 19. 
| ow The plain declares, that in conſideration the Po mean: - 5 
defendant ſhould enjoy ſuch goods, &c. he would the party H promife 
2 The joey pon cor feng, fad, thjt te ramniied on phyy ne IT 
be enjozed ſuch goods, &c.—And it was adjudged for the defen- dence of a an- 
nr, becauſe the plaintiff declared of an abſplute promiſe, and the Ant“ omiſes 
n find a conditional promiſe. T1 0 rang Dy Tp, 


| Dougl. 666. 2. Term Rep. 240+ 
Bredburpe againſi Elizabeth Bradburne. | Carp 40 

\ SSUMPSIT.—Tag CovurT held, where there are divers con- The plaintiff 

* liderations alledged by the plaintiff, and ſome are frivolous and ſhall r en 
od; yet if any of them de gaod, the plaintiff ſhall recover, And af 52 1 
Was ſo adjudged. | £0] £2 oh - | rations on 

which le counts are good. Sed vide poſt. 759. 848.  Cro, Jac. 110+ 127, Dougl. 377. 730 


Royle againſt Bagthaw. Cx 21. 


\ SUMPSIT. And declares, that in conſideration that he at a promiſe to 
the requeſt of the defendant would deliver as many quarters pay !antum | 
' malt to J. S. ta his uſe, as he would receive and have before A er 
„2 day, the defendant promiſed to pay tales denariorum ſummas, ment qued F 
g defore the firſt day of Auguſt; and alledges in fact, that he de- mere! ens 
iered " = gore? of ets viz, each of ſuch value, &c. And wp a 
jon non aſſumpſit, for part an ment pleaded for the reſidue, « 
vu found againſt 6 8 a _ a i 
levis moved in arreſt of judgment.—TFirſt, It is not alledged 1% Hane lies on 
e they woney ſhould be paid. Sed non allocatur ; for it ſhall be tiene, ug þ 
— to the plaintiff.— Second, The promiſe is uncertain, for one of them be 
Apts x promiſe any ſum, but tales denariorum ſummar, but v4 - 
dot what, &c. Sed non allacatur; for War ſaid, when the Cro. Car. 77. { 
Poſt. 848. 1. Roll. Ab. 30. Poph. 182, Noy, 83. 
| plaintiff 
i 


Velv. 34. | 


—— —— 
4 — 
* 


„ 
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Ror rr plaintiff afterwards ſhews the value of every quarter, it ſhall | 
3 intended he ſhall pay according to that rate, and ſuch gen 

ofſumpfit is goad. — Third, There are two ifſues ; the one, Payment 
Cro. Car. 47, the other, non aſſumpſit; and the jury find for both, 99d Gang 
Cro. Jac. 263. whereas they ſhould find for one, he did not pay; and for the ole 
B41) 4 that he did aſſume. Bur becauſe npon the dorſe of the Pals it y 
1. Sid. 446. peared that the jury found both iſſues againſt the defendant, and 
r. Mod. 43. is but the miſpriſion of the clerk of affizes, the record was u 
Hard. 3, bailed to him to amend it; which he did: and the plaintif | 


1. Lev. 3-88. judgment. 
3+ Bl. Com. 161. Ante, 112. 1. Salk. 47. 53. 


Sir Anthony Sturleyn again Albany. 

| Hilary Term, 31. Eliz. Roll 668. 

What is a ſuf- A SSUMPSIT. The plaintiff declares, that the Eay/ of Arund 
C3 gra 


C451 22. 


Beient cenfide- 44. nted to him a rent of forty pounds out of the manor 
— Whittington, and after conveys the manor to the defendant an 
Jump for » his heirs; and that he 24. Mart, 22. Elia. promiſed to the plai 
rand —_— of tiff, that if he would ſhew him a deed by which it ſhould appea 
—— windy that he was to pay the rent, that he would pay to him all the: 
Ante, 6. rears of it, and all that ſhould be arrear after; and alledges thath 
27th April, 47. Eliz. ſhewed a deed to the defendant, by which i 
3: Leon. 297- appeareth that he ought to have the rent; and for eighty pound 
2 Ab. e. arrear for two years laſt paſt, he brought his action. The dcfe 
2. Com. Dig.  gapt pleads, that after the promiſe, viz. 2d July, 22. Eliz, th 
$32+ plaintiff entered into the manor, and let it to 4's for years. Il 

plaintiff replieth, that 1ſt Decemb. 27. Eliz. the 9 
entered, and for the arrearages after he brought the action: au 
upon the re-entry the iſſue was joined; and found againſt th 
defendant. i 74 
 GLANYILE, ſerjeant, took divers exceptions to the declaratia 
—Firft, becauſe by the entry into the manor, the promiſe hd 
was before, and the action upon it, is ſuſpended ; and being oud 
ſuſpended, it is gone for ever. 
Cro. Car. 353. WRAT, C. J. The action is brought for the two laſt ye: 
which were after the re-entry, for which he had no cauſe of acti 

before; and therefore cannot be ſuſpended omnino. | 
Gawpy, It is not material, when the arrears were due; f. 
the cauſe of action, * the promiſe,” wag then in eſſe, which is fu 
pended if the cauſe be ſo; but here the ofſump/it is collateral, an 
is not ſuſpended by the entry into the manor ; for it is not iſſuu 
out of the land: but if the plaintiff had releaſed afl actions befor 
Co. Lit. 292. b. the deed was ſhewn, and then the deed is ſhewn ; yet the plaints 
+ ſhould be barred, for the promiſe was before the releaſe. 

Second exceptivn, Becauſe the deed was not ſhewn in con'e" 
ent time; for it was five years after, and ſo divers arrearages © 
-d non allocatur ; for it is the better for the defendant, the longe 
the time is before the ſhewing of the deed: but if the promiſe ba 
been, that upon ſhewing the deed, to pay all that ſhould be duc i 
Mirhnelmas, there the deed muſt be ſhewed before Michaeima,, 
Third exception. Tbe promiſe is, If he ſhew a deed by WA 
it appeareth he ought'to pay the rent, he will pay it; ® 4 
piaintiff ſneweth that he did ſhew a deed, by which it apf 
be ought to have the rent, and fo meets not with the ci 


br 


der 
le 


EQ 
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on- And of that opinion was GawDY; but the other Juſtices S TunIzyun 


a gai 


atm: for it is in the declaration, which, by the ſtatute, is not . 
be overthrown for default of form, and ſo is well enough. | 
Dobbin's Caſe. . h | Cann 25 
Trinity Term, 31. Eliz. Roll 52. 5 1 25 
4 SSUMPSIT. The plaintiff counts, that whereas he claimed Aﬀentfe in 
to have a title to certain land in D. the defendant, in conſfide- fh, i of 
ation that the plaintiff aſſumed to aflign his right, title, and in- is good, though 
coſt to the defendant, he aſſumed to pay him forty pounds, &c. ** does not p- 
nd after verdict it was alledged in arreſt of judgment, that this Plaintiff r de. 8 
in unlawful conſideration, and againſt the ſtatute of 3 2. Hen. 8, tendant were in 
g. for it appeareth not that the plaintiff was in poſſeſſion by the — for a 
ace of a year before, ſo that he could affign to the defendant, ? before. 


ra [hat the defendant was in poſſeſſion, that he might releaſe to 

* n.—Sed non allocatur; for it ſtands indifferent whether he was in * 

t i {fon or not, and a declaration ſhall not be avoided but for 

-m> + cauſe. And the plaintiff had judgment. | | 

he 2 5 White's Caſe. "1985/24 de Caen Uh 
hat h JROHIBI TION. The plaintiff ſuggeſts, that by the ſtatute of Prohibition to a 
ich 21. Hen. 8. c. 6. no mortuary ſhall be paid but in ſuch places ment ef r pay- 
oun ere it ought to be paid before the making of the ſtatute ; yet he tuary, 
lien. iran into the ſpiritual court againſt the ſaid ſtatute. And Eat. 1969. 

by ohibition was granted; and Love ſaid, ſo it was adjudged n 

; 16. Eliz, | | 5 1. T. Rep. 564. 
: 1 Smith again M. Collins and three others. Cars 286. 

t JECTIONE FIRMA. After iſſue joined, the record of the A variance of 


me prius was at the ſuit of S. againſt M. Sharpe and three e 


2101 ters; and found for the plaintiff: and this matter was alledged pris is fatal. 
ureſt of judgment, and that there was no trial between the 4 os 
unit and deteadant.—Adjudged, gudd plaintiff nibil capiat per # _y * 
u. | | N Wo | 
Scarlet's Caſe. _ C 26. 
RESPASS. Verdict for the plaintiff. —BarxTLETT alledged in DefeQs aidedby 
«| arreſt of judgment, that the venire facias was, et habeas ibi hoc *Þ< ftatute of _ 
f,“ and ſaid not © nomina juratorum, fo that the ſheriff had no? 


„ an it to impanel a jury. Alſo it was libratas pro libras.— Sed 

Auing alzcatur ; being within the ſtatute of jeofails. And it was ad- 

defend for the plaintiff. _ Fr Lol | 
” " Wiggeley againſt Bradſhaw. 1 FI . 
aver | Hilary Term, 31. Eliz. Roll 406. © SETS 

5 d RROR. Bradſba had judgment to recover by confeffion in judgment re- 


onge lebt, but had no judgment to recover damages: and for this er. 
Ve the judgment was reverſed. - 2 5 0 METS 


a Molton's Caſ. |, Carr 28. 
Ide A demanded the opinion of THE CourT in this caſe. Fine 


—Melton, being tenant in tail, had iſſue two ſons,: Richard 
ed dieth. Richard levieth two fines of the land, and 2. Leon. 514. 
2 i 1 iſſue. John brings two writs of error upon theſe M297, 366- * 

e deſendant to the firſt fine pleads the ſecond fine not Pridg. - 4 wy 


_ reverſed; 


- + \ - L. hd 


. court diſallow I obligation.—Firſt error, For that at a court held gth Nown 


Stiles, E 69 a court; and then the day given by them is null, and ſo 4 


ſes there cited. Dougl. 53. : 


Abr. wu continue longer than the ninety-ninc years,—Et odjournatur (e i 


153 Michaelmas Term, 31. and 32, Ui. In BR. 
Mov7:v's reverſed ; and to the ſecond he pleads the firſt not reverſes, The 

ent. queſtion was, What is to be done ?—Cur1a. You may reply, that 

' the ſaid fine pleaded; in bar is alfo erroneous, and ſo aid Joutle 
| 7. Hen. 4. pl. 39. 1 
Beſome again Crooke. 

Trinity Term, 31. Eliz. Roll 763. 
If an inferior RROR of a judgment given in Southampton. in debt upon 4 


Carr 29. 


—.— — the defendant brought his writ of privilege; and the mayor bein 
enter a bond on-abſent, the bailiffs allowed it, and gave day till the next coun 
yo ond, it when the mayor being preſent did diſallow it; and for default of 
8. Co. 141. Anſwer, nihil dicit was entered. Co xx ſaid it was a plain error; 
2. Brownl. 104 · for after the writ delivered they could not proceed. 6. Hen. ) f 6 
be: 5% And if it be ſaid the bailiffs are not judges, then they cannot hol 


eb continuance.— Second error. Oyer being demanded of the oblig 
6. 5,9 tion and condition, this is rehearſed in bc verba, but are not en 
4 Bac. Ab. 224. tered ; ſo it appeareth not the plaintiff had title.— For theſe cauſe 

| the judgment was reverſed. Wy 


Carr 30. þ Palmer againſt Thorpe. 
A. lets a manor [HE caſe was, 4. let the manor of D. to B. for thirty yea 
for 30 years; and the next day lets it to another for forty years, to con 
and the next day 


lets ĩt to another mence at Michaelinat next after the date; the tenant doth anon 
for go years to The queſtion was, If it be a good grant of the reverſion, being u 
eg nent after commence at a day to come !—Gawpy. A reverſion for ye 
the date. This cannot commence at a day to come, for then the grantor ſhall hare 
afles a rever- a leſſer eſtate in himſelf. —Wray, C. J. The reverſion being fo 
A years is a chattel which may well expect; and if I have a reati 
fee, I may grant it for years to commence at Michaelmas ; tor a 
8. Co. 74 eſtate doth not paſs, but an intereſt.— Cok E. It hath been a 
Mn Far. Ab. 438. Judged, if a man grants his term from Michae/mas, it is good; f 
and che ca- it is as a leaſe from Michaelmas. 


Caen „ | Cadee againſt Oliver. 


Huſband and PJECTIONE FIRM-Z. It was found by ſpecial ' verdiQt, thi 
wife make a Lord Montjoy being feiſed in right of his wife, was bound 1 
— —— a ſtatute of two thouſand pounds, 6. Eliz. to Sir Lionel Ducii 
the land being and after let the land to Hyſtins for twenty-one years, and aft 
bound in et. let the land to J. Cadee for ninety-nine years, to commence is 
— — mag mediately. In 12. Eliz,.the land was extended upon the ſtatute 
fine ol the re- at fifty-three pounds per annum. Lord: Montjoy and his wife grit 
* 8 the land to Perry in fee, and during the extent J. Cadre grun 
atlarge, 3. Leon the term to his fon. Lord Afontjoy died, the ſon enters upon 8 
153+ 154+ conuſce of the ftatute, &c.— Two queſtions aroſe. Firſt, If t 
ay gt grant of the term by J. Cadee during the extent be good! 
Secondly, If the leſſee may eater upon the conuſce of the ln 

without a ſcire facias CoorE n argued pro plaintiff, Hark MI 

| defendant. — Harris faid, it had been reſolved by the opinion” 

| the two Chief Juſtices, that the grant of the term was void, for 

(o) Ser 3. Be. the extent might continue longer time or ſhorter, and ſo might 
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he Kill, Rainsford, and Tempeſt, - againſt Mallet. es x. 
hat Trinity Terms, 31. Eliz. Roll Bin. 7 | 


f judgment in the common pleas in treſpaſs and An appearance 
pang he Nhat the entry is, that the defendant appeared fen 2 
HiGGINs, attornatum vum. — Cok x. This is merely the de- the 8 
"It of the clerk, which is helped by the 32. Hen. 8. c. 30. and if —— 2 5 
had been per attornatum ſuum it had deen good. — But this was but on error wy 
nied: and THE COURT held that it is no appearance, for want of brought, A 


ten Wer jr. ir may be 
\« chriſtian name of the attorney, for there may be divers attor- 3 4 


Higgins; and if one appeareth for another as attorney ſearch for the ; 
— 5 — an action upon the caſe lieth, which cannot 8 ag if .. 
e. 1. Mar. Dyer, 93. —Wrar, C. J. faid, if there were any rue — 5 


ror; it of attorney, and his name apprareth there, it may be may be a. 
1 68Mrended ; but as it is, the judgment is erroneous.——FEREESS mended 55 
bag ed, that there was a warrant of attorney in the common pleas, , 7 | 


which his name appeared; and prayed the Court to award A Poſt, . 


ex officio to certify it, as 9. Edw. 4. 3. 11. Hen, 4. 92. : 
a Was 4% J. In I cafe Lord Norris v. Braybrooke, it . Ken: Abats. 
auch debated; and there, after in nullo eft erratum pleaded, it was Id. Ray. 28. 
ned; for this plea goeth to a thing contained in the body of the Dougl 114. 
nnd; and the writ was granted. a | 


ea Lee againſt Curveton. „en ee 
con : Trinity Term, 31. Eliz. Roll goz Ee 
tort RROR in debt upon bond. The defendant pleaded mon M Owiſſion of the 
g te fatum; and it was found againſt him. The plaintiff did count r in debe 


ſedum ſuum obligatorium, but faith not curie hic prolatum; and 3 
his was aſſigned for error.—Cok RE. Luis is but matter of form; Poſt. 217. 
hich makes not an error after verdict, and the clerk of himſelf 4 
igt have put it in, without any inſtruction of the party (a).— 10. Co. 94. 
cond error. That the judgment ſhould: have been, quod capiatur, Cro. — oy" * 
d the judgment is, that de fine nibil, quia pardenatur, whereas in Stra. 137 
un the plea was pleaded after the general pardon.—Cors. Per- 1272. 
ps he was ſpecially pardoned. —Bur it was held, that ſhall not 175 
intended: and for this lat error the judgment was reverſed. on muſt e 
aled. 1. Leon. 300. ane, 71. 1. Will. 214. 5. Com. Dig. 320. 2+ Bac. Abr. $15. 2. Hawk. 
. Caſsin C Lion 2 | | . 7 4585 
®) See 16. & 17. Car. 2. c. 8. and 4. & 5 Ann. c. 16. 
Billingham againſt Mynors. by | Carr 34, 
Trinity Term, 31. Elia. Roll gs. $6.9” th 
\ CTION for words, viz. « Thou art a traitor,” ſpoken at in tranſitory ae - 
Welſden in Suſſex. The defendant pleads, that he ſpake theſe — 8 
Ute 8 at . in Hampſbire, viz. © ſuch things traitors do,” ABSQUE reverſe. the 
loc that he ſpoke the words at V. in 8. and upon this it was des place laid in the : 


ann ured.— After being ar 3 held clearly by declaration. 

1 gued by LUCKNER, it was clearly by C Lit. 
* * CourT, that the juſtification was in, and the traverſe upon Ame 35 gh 
ood for the action is general and tranſitory ; and the defendant doth . Bac. Ab. 515, 


onent, | 2 | 
on Honeywood again Huſbands, ' 4338. 
, GA CTION upon the caſe, for diſturbing him of his commom An aQion, by «' 


might "Ppenclant to his land. And declared that fl. was ſeiſed of the {fee for year, 
Ta. n hew the right and intereſt of the lefſor, and that the leite has a diſtin title. | 


„ 


art juſtify the words in the declaration, And the plaintiff had - r. Rep. 19. 


154 Michaelmas Term, 31. and 42. Eliz. In R R. 
Hewzvwodp land for life, remainder to B. in tail, remainder to the right be 
_ of B. and that time out of mind, &c. they had common in i; 
ande land, for themſelves, farmers and tenants; and that the ſaid 4 21 
B. let the land to bim for years, whereupon he put in his cat 

and was diſturbed, &c. After judgment given againſt the deſe 

dant upon nibil dicit; and a writ awarded to enquire of damage 

| and returned; PEPPER moved divers exceptions to the dec 
Ante is. tion (the judgment being the ſame 'term).—Firſt, Becauſe be 
$. Com. Dig-78: ſheweth not how the particular eſtate began. 20. Edu. 4. the Caſe 
© © @, Corody.—Secondly, The preſcription cannot be by the particul 
tenant ; and here he joins the particular tenant and the remainder. 

Oo. Lit. 45-2. — Thirdly, He counts that the particular tenant and he in the re 
Paſt. 253- 701. mainder did demiſe ; whereas it is but the con/irmativn of him in re 
8 mainder.— Fourthly, He doth not aver the life of the tenants for life 
5. Com. 1851+. —DoPHAM contra. And he moved, that inaſmuch as the judps 
ment was given before, and a writ of enquiry of damages, no ex- 
ception can be taken to the declaration; upon which judgment ws 
given. —But THE CouRT held the contrary ; for no abſolute juds. 

ment was given: for upon the writ of enquiry of damages returned, 

a new judgment is to be given, which is the perfect judgment, before 

which any thing may be ſhewn to ſtay judgment, and againſt the de. 

claration : and ſo itwas ruled. And as to the f exception, Tor. 

HAM ſaid, it was not material, for it is but a conveyance to the 2. 

Agate 112. tion; and he is a ſtranger to the eſtate. 1. Hen. 5. pl. 4.— Second), 
The preſcription is good, for the particular eſtate and the remainder 

is but one eſtate. — Thirdly, It is the leaſe of both. 27. Hen. 8. pl. il. 

— Fourthly, The life of the tenant for life needs not to be averred, 

for it is the leaſe of one that had the inheritance. — Ga w or held the 

count good. —Wrar, Chief Juſtice. The third and fourth excey- 

tions are not material ; but for the firſt, the count is not good, for 

the plaintiff muſt, ſufficiently entitle and enable himſelf to the action, 

which he pretends to be becauſe of his intereſt in the land ; and then 

he muſt ſhew a ſufficient right and intereſt in his leſſors ; and to the 

ſecond, he ought to make a diſtinct title to the common, and not 

confound them as he hath.— Et adjournatur. | 


oo oh Tytberley againſt Welſh. 
Zaſter Term, 31. Eliz. Roll. 310. 


a defendant ERROR, The caſe was, The defendant had recovered againl 


— = the teſtator of the plaintiff in debt, and after judgment, and be 


execution, itis fore execution, the teſtator dieth. The attorney of the plaintiff i 
errer if the the action of debt ſyeth ſcire facias againſt him that is now pla 


| 1 tiff t 2 s | . . . 
— _— tiff, to have execution without any new warrant, and recovers: 


faciar againſt this was aſſigned for error. —GoDrREY moved it was not cw. 


— for the attorney was not diſcharged by the judgment, but m2) 


nad. ſue execution within the year. 33. Hen. 6. pl. 49. 34. Hen. 
2-Inſt. 471. pl. 51.—Gawpr, Juſtice. It is true that the attorney Ma 1 
2 woo * = execution, but this is a new action agaiuſt the executor 3 and it 
dee 1. Cromp. againſt another perſon than againſt whom his warrant #3 
NS 105- after for this cauſe the judgment was reverſed (a). 24 
$4: J By 8. & 9, Will, 3-<-1 f. K. ** inſt executors, l 
d n 6 11 N F af 
final judgment, in any action originally exccutors, &c- Perſon 


| Parton gen led. e 
Frinity Term, 31. Eliz. Noli 66 £47 ts 


OR of a judgment given in the common pleas, Mich. 30. & An afumpft will 
” Elz. Rat. — aſſumpſit; where the plaintiff counts, = 4 * 
lat in conſideration he by his ſervant had delivered to the de bills of debt; 
Adant two bills af debt of three hundred French crowns, amount - but it mult be 
5ng to eighty pounds, to be received at Roan in Normandy to his own 7 
e he ſuch a day, &c. aſſumed ta pay him fixty-one pqunds. Up- whom the 
on #291 aſſumpſit, it was found for the plaintiff; and he had judg- money is due 
nent, Error was aſſigned; for there is no conſideration to charge . 6 
kim, for it appeareth nat haw he ſhould recover them, if he be de- : 
ied payment, nor that they were bills made to the plaintiff, nor 
hat bene fit he may haye upon them. And theſe matters were al- 1. Salk, 2g. / 
dyed in the common pleas in arreſt of judgment, as it was alledged 8. Mod, 267. 
 GoDFREY, and confeſſed by FERMOR, /erjeant; and yet th n 
ne judgment for the plaintiff, that it was a good conſideration, and 
yell auedged.— And ſo THE COURT held here. Rut agfournatur, 
ta, Hill. 32. placito 8. | Fe | Y 
| Yates again Windham: « Car 36. 

Vide Ante, page 64. Caſe 19. 


L RROR - After the errors were examined the plaintiff diſcon- A writ of error 
L unned his writ; and becauſe there was a manifeſt error in e er _ 
part of the record which remained in the common pleas, he ab- 2 
ined a writ out of the chancery to ANDERSON, C. J. to re- nution after in 
Ire the reſidue of the tecord; which writ is in the Regiſter 216. _— ye 
nd this part of the record being remaved and ſent into the Poſt. 281+ 
ueen's bench, he brings a new writ of error, coram vobit reſidet, 
"nd would aſſign error upon the new part of the record removed. Latch. 198. 
Core moved, that this writ is not warranted by any courſe, for 9 575. 
lis is to alledge diminution after in nullo eff erratum pleaded, and ts 4 
len ſhould be infinite, which the law will not ſuffer; and this 
wrſe is not a writ of error to proceed upon the firſt record, for 
den it ſhould not vary from it, for all ſhall be entered upon the ;- Bac. Abr. 218. 
irt roll, but here it ſhall be upon a ſeveral roll, which is not by — 
mtans warranted.— TAN FIELD. We have ſued a ſpecial writ Stra. 690. 
6 remove the reſidue of the record, and another writ to the Court 
proceed upon the whole record which is now in court, which is 

pecial writ upon our caſe ;z and all that is removed is but one 
"rd; and all being removed, we cannot have any other writ z 
do is not infinite. — And at another day being moved again, 
re ſaid, the writ which is now brought, is but a writ of 
anution which ought to iſſue out of this court, for this is the 

it of diminution in Fitzherbert, 25. and the plaintiff after a Ante 8 

'e facias ad audiendum errores, ſhall h it of dimit Poſt 80 
Fe NY J, hall not have a writ mu- — 

„% de is to fee that the record be full before he ſueth his G 
Lo upon it, and the defendant after in nullo eft erratum 
Abe ſhall not alledge diminution, as the books are ; and then it 
„„an great miſchief if the defendant ſhall have no means to 

be diminution, that yet the plaintiff by his own act ſhall have 

: | it 


examined by the Court; as if an indictment be erroneouſly remove 


C481 39- 


- What words 
will amount to 
z furrender. 
Poſt. 486. 


Co. Lit. 55. 333. 
2. Vent 206. 
3: 6: Bok; | 
| 1201, 
Lu. Ray, 1148. 


1. T. Rep. 441- 


\ 


| Jos riexs held that this is but a writ of diminution, for it is the ſans 


had not done ſo.— And the plain 


Michaelmas Term, 3. and 32. Eliz. In R K 


it by diſcontinuing his writ of error; and a writ of diminy. 
ought to be awarded out of the court where the record k. 2 
not out of chancery.—+TanFiELD. A writ of diminution doth 
ledge a certain parce] of the record which is not certified: . 
here no part in certain is alledged, but generally refduum read 
and therefore it is not a writ of diminution. But admitting it 
not well removed, yet is it not material; for being here, it is to l 


ee == Xa n 3 = «nc. 


yet being in court, it ſhall be proceeded upon. 7. Edu. 4. yl. 2 
9. Edw. 4. pl. 32. The Court ex officzo in ſome caſes ought to a 
a writ of diminution, where the party is eſtopped. — And all rut 


writ that is ia Fitzhevbert, and diminution cannot now be alledves 
a8 22. Edw. 4. and other books are, and this being awarded out d 
chancery, cannot be a warrant to this Court; and ſo this Court 
eannot proceed upon it, nor is it to regard it being brought hithe 
without warrant, biz. by a writ which is void, and fo cannot ex 
mine errors upon it: but when ſuch writ is to be awarded, and there 
is error in it, and the record is by it removed, it is otherwiſe, 2 
Hen. 6, pl. 4. But becauſe the party had not appeared, they con 
manded he ſhould appear; and then plead or demur to it, and th 
would make a rule in it. J. pofleq Trin, 34. B. R. placito 2, 


Sweeper cyainfl Randal, 
Trinity Term, 30. Eliz. Roll 770. \ 


RESPASS for taking his corn. Upon not guilty pleaded, the 
jury faund that J. Gilbert let the land to the plaintiff at wi 

and afterward he agreed with J. Gilbert ad ſurſum reddendum tht 
land and his intereſt in it to him, and that he entered and let it i 
the defendant, who took the corn. The queſtion was, If this Wa 
ſurrender, viz. f agree to ſurrender my land? and whether it in 
orts an act to he dane in futura or in the preſent time TGA 
This can be no ſurrender, but a relinquiſhirig of his eſtate, if thel 
words be any thing; for tenant at will cannot ſurrender no morc tha 
he can grant; but he canceived-it was an act to be done in ful 
—Wrar. If I agree to let my land, this is no leaſe; no more 
ſhall this be a relinquiſhing of his eſtate.— Schu TE agreed vi 
them. —CLEncn. It ſeemeth the intent of the Party was to re 
linquiſh the eſtate at the time of the ſpeaking, for otherwiſe ths 
words were void, for he may leave it at any time. GAW DT. 1 
his intent was ſo, the jury n =o found it expreſsly, but tht] 
iff had judgment. 


: Davies again Thomas. 
EBT upen a bond. The condition was to fecure him 92 
leſs againſt J. S. in an action for Gifty-three pounds, for vu 
he was bail for him. The defendant pleads he bad yo « 
twenty pounds in ſatisfaftion of the fifty-three pounds, 1d 
kept him harmleſs.—But for that tho plaintiff might be dan 
before the payment, to which he doth not anſwer, the , 
held ill ; and the plaigtiff bad judgment. Jide 38. Hen: 6. Fon 
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Babington again# Bebina. Ger 6 
1 Für. The defendant pleads a foreign attachment in Londa, — 7. 


0 which was after appearance and pending the action. And after ws 
14 adviſement, it was ruled to be no good plea; but no cauſe Was is wo plea n 
den, and the defendant had a day to plead peremptory, or a 9 3 
nil dicit to be entered. Wa I faid, this will be a ee er for þ,9. mos 


ry | : | n 691. 
11 Landydale againſt Cheyney. % Gee 41. 


Hilary Term, 3 1. Elia. Roll 638. 


OVENANT. The caſe was, Tenant for life made a leaſe for Tenant for H. 
years. The leſſee by *indenture grants, bargeins, and ſells for par. The 


al bis eſtate, to have and to hold in tam amplis modo et form, as lefſce bargains 

ke ought to bold it. Leſſee for life dieth ; he in the reverſion en- 32d fel. The | 
en; and the bargainee brought a writ of covenant againſt the bar- —— ee 
giuor.— GOD FRE argued that the action did not lie, for here venant againſt 
$10 garranty in deed or in law, but only a grant or affignment of enger die 
ds intereſt, which doth not imply any warranty; and if there 6 
uy warranty, yet the action lieth not, for the covenant doth de- Polt. 615. 
termine with the eſtate; and ſo is 32. Hen. 6. pl. 32. g. Elia. Dyer Moor, 2) 
257. So if tenant in tail makes a leaſe for years, and dieth without 3 ng 
tlue, the covenant doth determine with the eſtate.— And of that pyer, 257. 
opinion was THE COURT; and Wray faid it was a ſtrong caſe. 1-Leon- 179. 


And becauſe none came of the plaintiff's part, it was adjudged for LOG + 


the defendant. £ 461. 
lde . ; n ; 
1 Etnam again Tottam. c 43- 
* EBT upon a ſingle obligation of thirty pounds. The defen- par 
ti ga ty poun | Part payment to 
rot D dant pleaded payment of three pounds pendente billd ; and de- abend dendente 
ol mando judgment of the bill. But becauſe he pleaded it without any ay bv be 
4 the plaintiff had judgment. e $38. RNC. 


| Co. 8. 43-3. 2. Salk. 519 
Benington againf Benington. Cane 


) re 
* RESPASS for entering into his houſe and land. The deſen- Upon an 
2 1 dant pleaded it freehold of Joan Benington, and he en- 8 
they * as her ſervant, and by her commandment ; and the iſſue was, 8 
Nee her freehold or not ? The jury found it was the freehold verdi find they 
Jan for th thi two parts, and the franktenement of oh faid were en 
or the third part. The queſtion was, If the plaintiff ſhould Sung h 
Tit dwent en th verdict ? * | plaincif all be 
LON Coun held clearly, he could not; for although the iſſue Fol- +70- 
ad againſt the defendant, viz. that all was not the freehold of 5- Com. Dig. 


— © x 5-6 


er it appearing a tenancy in common, ſo that the plaintiff E K. v1 
— mantan this action, judgment ſfiall be given againſt him. Dougl. 664-468. 
it was adjudged for the defendant. e 
go %. 2 


— 9 N 1 ka dtd : 0 
— n N . - Fd 
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Lord Stafford againf: Thynne. 


Seu If anon- FORROR upon a judgment in an aſſiſe; and aſſigned one error; 
ſuit on ere iue L. fait, viz. that the land lay, in D. in the county of Monmoth, 


ce 46. 


33 _— and not in the county of Sa/op, where the aſſiſe was taken. Upon 
ſuit of e this ifſue was joined; and at the ni prive the Lord Stafford was nn. 
_ o. ſuited; and this was now returned. —CovenTRy prayed that they 
. might have execution in the aſſiſe, and that judgment might be af, 
Barnes, 31z. firmed; for being non-ſuited for one error, this is a non uit in the 
| whole writ of error. —WRar. If there be error in the record, we 


cannot affirm it; but it ſhall remain as it is, and we will adviſe. 


Caan-46 Procter again Tayler. 2554 


Outlawry re- RROR to reverſe an outlawry which was ſued againſt him for 

verſed. + coſts. —The firſt error. That ten ſhillings was awarded to the 
defendant upon non-ſuit pro damnis ſuis; whereas it ſhould be pr 
miſſis et 9 And this was held to be error. — Second error. 
That the ſheriff did not return the day when one of the counties un 
held, as he ought ; for it ought to appear to the Court when even 
county was held, that it may appear there were ſo many days be- 
tween every county court as is appointed by the ſtatute (a) —And for 
theſe caufes the judgment was reverſed. . | 

| (a) 2. Edw. 6.c. 25. 


_ Caon 47. Shelbury again Bird. 
Hilary Term, 31. Eliz. Rell 120. 
RT ONS PRROR upon a judgment given in Colcheſter. 
loſe directed 
bole wills, FiRST ERROR. That the writ of droit clo/e was directed * ba 
Vc. ingood; © livis ville de Colcheſter,” whereas it ſhould be . ballivis ſui; 
* ad- for they are the queen's baylies; and it is not ſenſible that it ſhould 
miſſion of guar- be directed ballivis ville —CoKE. All the forms of the writs are ſo, 
dians muſt be and it is therefore good. 3 | 
Fon. 172. SECOND ERROR. The action is brought againſt an infant, who 
| appears by his guardian, and no warrant appeareth for it; for the 
3. Co. 53. entry in ſuch caſe is, guòd talis W per Curiam. 3. Hen. 6 
1. ay 173. 342. pl. 17. Fitz. N. Brevium, 27. i. 16. Hen. 7. pl. 5,—Coxs. This 
= — is error in fait, and in the common pleas the entry is per cuſtodem 
Fob. "% admiſſum, &c. and a ſpecial entry is kept of it in a roll, and fo per- 
igot, 63, 64- haps is kept in Colcheſter. - 
dp a Wray, Chief Juſtice. This is no error in fait, but in the record. 
27 f admitted 
8. Mod. 25. Gawor, Juſtice. The guardian ought always to be 


* PER CURIAM. 2. Mar. Dy. 104. 
3. Peere Will. 140. Stra. 114. 304. 445+ 708. 1076. 


ba Appleton againſt Burr. 
Eaſter Term, 31. Eliz. Roll 248. 
Error aſſigned JF RROR upon a judgment in an action upon the caſe i the 


. * . ſued 7. J. 
on a judgment common pleas. The plaintiff counts, that he had 1 
in aten for and had a proceſs to arreſt him directed to the defendant, being 


an eſcape. 


Ante, 26. Poſt, 289. Cro. Jac. 24% ber l 
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riff of Eser; and thereupon be,ſent his warrant to the bailiffs AtvyLaror 
(the franchiſe of S. to take him; who arreſted. him, and deliver- _ 
i him to his deputy 3 and he ſuffered him to go at large, and had 

t his body at the day of the return, in amiſſionis debiti ſus pericu- 

„Fos TZR aſſigned divers errors. Firſt, He doth not alledge 

elivered to him within the county; and then the ſheriff had 

+ cauſe to detain him.— Second, He doth not alledge he let bim 

large without ſureties, for he ought to take ſureties of him if of- 

red. —Third, He alledges he had not his body at the day, and 

haps be appeared of himſelf, and then the plaintiff hath no pre- 

ice. Fourth, For that he faith, in amiſſionit debiti periculum, 

th is not material if he loſeth it not indeed. —GoDFREY argued , 
«,—But THE COURT gave no opinion (a). | | 

(e) It was moved again, and the judgment was affirmed. Poſt. 289. 


Hawes againſt Coney. : CA 49. 
Trinity Term, 28. Eliz. Roll 1010. 


RESPASS for breaking his cloſe in Thurkell. Upon not guilty What words in 
pleaded, the jury found a ſpecial verdict.— ohn Smith had OR). 
ue Thomas Smith and Robert Smith. Thomas Smith was ſeiſed of authority. 
bouſe and ſeven acres of land in Thurkell for life, reverſion in 
to Robert his brother. The ſaid Robert was ſeiſed in poſſeſſion 
forty acres of land in poſſeffion, in Norton in the ſame county. 
ler, made his will, and deviſed all his free and copyhold land 
his executors for performance of his will, and the will of J. Smith 
father, in which were divers legacies given, “to have and to hold 8. C. i. Leon. 
to them and every of them, and that they ſhould take the profits 180. 
of it for ten years to the uſe of his will, and that afterwards his . 
executors or one of them ſhould ſell the land, and diſtribute the 3. p. Wms. 56. 
money in performance of the ſaid will,” and dieth. Thomas the 3; Burr: 91% 
her being tenant for life, dieth within half a year after him. ö an 
ic executors enter into the land in Norton, but not in 7. hburkell, 135. 311+ 
d occupied them for ten years; and after enter into the land in 
harte, and ſell all the land in Thurkell and Norton; whereupon 
heir of Robert the deviſor enters into the land in Thurke!l — The 
denon was, If bis entry were lawful ? 
Coorer argued for the defendant, that by the words and inten- 
n of the will, they had no authority to ſell the land in rever- 
Nt by the words, that © they ſhall take the profits for ten years,” 
= intent only for the land in poſſeſſion, of which profit may 
Bos are The profits ſhall be intended ſuch profits as he 
on of a reverſion ; and is like the caſe 34. Hen. 6. pl. 6. A 
* 7 of all his tenements in manibus ſuis exiſlentibus; the rever- 
92! paſs; and cited the caſe 39. Edw. 3. pl. 27. for the expo- 
" of words in the king's grant. by = 
10 1 Juſlice. The reverſion is not deviſed, for no profit of 
E | the other Juſtices contra ; for the intent of the deviſe 
T the two wills, and to pay debts, &c. and perhaps 
— poſſeſſion was not ſufficient —Wrar, Chief Fuffice, 
* — Md perſuaded him much that his intent was ſo 
rds © fo have and to hold,” and the words ** to take the 


os profits,” 


* 


A return to an FPHE caſe was moved by Arkixsox. That in debt after jud| 


. contrary. execution; but after an e/egit, if he be not ſatisfied, he may have 


* 
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| Hawas , profits,” are of one ſenſe, for he cannot hold but by taking 
ag inſt profits; and here are two wills to be performed, and therefore 
Cener. q eęviſe ſhall be taken in the moſt liberal manner for the performa 
of them. But if it had been found that the land in poſſeſſion 

ſufficient to perform them, this might peradventure have alte 

. the caſe. ' #3 44193 280) ie | 
Cat 4 Dove agawft Williot. 


Aleaſe for years TPORESPASS: Upon ſpecial verdift the caſe was this: Tenn 
by _ made 4 for life, the remainder in fee of a copyhold ; he in theremar 
o ma of der maketh a leaſe by parole ; tenant for life and he in the rem 
copyhold in fee der join in a ſurrender to the uſe of him in the remainder in fre 
— the queſtion was, If this were a good leaſe, and ſhould take efit 
tenant 21:6 in the life of the tenant for life ?—And it was held by Gawp 
join with him CLENCH, and WRAY, that it ſhould, for the leaſe is good again 
— 3. him in the remainder; and by the ſurrender of the tenant for li 
uſe. to the uſe of him in the. remainder, his eſtate is drowned in tl 
Poſt. 34 fee, and as it were extinct, and cannot hinder the leaſe to hy 
4 operation; and is all one as if he were dead, and being all in « 
3 hand, cannot have any privilege ſevered from the inheritance 
4. Bac. Abr. ag if he in the remainder grants a rent=-charge, and after the tenu 
4 Rep. for life doth ſurrender, the rent ſhall commence pre ent) g 
60. Gawor ſaid, if a leaſe be made for two years, and after the left 
let the land by parole to another for four years, this is but a leaſe 
two years, although the firſt leſſee ſurrenders, for he had no pe 
to contract for the firſt two Fears at the beginning; but otherviſe 
is when the eſtate is determinable upon an uncertainty. Smith v. & 


Pleton, Flowd, 426. 1 ha! | 
Cazz go, | Knowles again Palmer. 


l ment, the party prayed an execution by elegit ; which ben 


vided the land, granted, the ſheriff doth return, that he had divided the land 
but could not oath, &c. but he could not make execution, for the land was u 
deliver ir aer. tended upon a former ſtatute; and thereupon the plaintiff pray 
tent, is no bar capias ad ſatisfaciendum, and had it. And thereupon ATK1N90 
to a new exccu= prayed a ſuperſedeas, becauſe a capias is not to be awarded aſier 
Poſt 110. elegit, eſpecially if the ſheriff return he hath lands: but if the re 
| turn were nihil, it were more doubtful; for when the plaintiff hy 
elected the higheſt execution, and the defendant hath land whic 
ard Abr. may be delivered, he cannot reſort to a lower execution —Covd 
8575. Jac. 336. Juſlice. He may have execution by capias; for this is the * 
Gilb. Ex. 32. execution which can be, for it concerneth the body ; and , 
See 3. Bl. Com. ference is, that after a capiar he cannot have an elegit, nor dt 
419. directly 
Hob. 58. capias ; and ſo is the better opinion of the books. 17. Bdv. 4. 
1.4. Raym. 718. 21. Hen. 7. pl. 19. 31. Ed. . Proceſi® $2. 5. Bdw. 4. Br." © 
WY. dog 3- and the ſtatute which giveth the crit doth not reftram | 
execution at the common law. The other Juſtices ſeemed to | 0 
with him; but they would adviſe.— Afterwards Knowles being . 
by capiat, he prayed remedy upon it. But all Tü. — 
it well awarded; and they could not help him, although b 
equity, as it was opened, deſerved favour,” Week 


4 
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* 


Weeks qgainſt Holmes et Uxorem. . Sg 
3 EBT againſt them for certain barrels of beer ſold to the feme, Wager of law. 
| j /a fuit. They both waged their law; and this term both Baren ſwears for 
n dum ſola fut | the debt of the 
le and. feme did ſwear, according to the form of the oath. Þ fre. 5 
Cob NoT4. The baron did ſwear for the debt of the eme. Oo. Lit. 1a. b. 

| ; 4:17; — and 495. 
Parkins againſt Hinde. "cis or 


Trinity Term; 30 Eliz. Roll 418. 


mit xr ſui i ; The Glebelandsſhall - 
ROHIBITION for ſuing for tithes of land in Babington. The Glebeland 
2 | caſe was, The parſon of Babington 29 Hen. 8: did leaſe all his ban tein the 


+ land to Mills for ninety-nine years, rendering thirteen ſhillings parſon's leſſee, 


"wy u fourpence rent for all exaction, aud flemands; and now his — ht - 
$40 effor ſued for tithes of the land, being the glebe land: and that — — 
or n it the plaintiff ſued a prohibition. - | ©» ſervedisfor%a/! 
cy [GoprxEY moved, that the probibition lieth, becauſe the land, 1 


$ let rendering rent, and it is for all exactions and demands; poſt. 479. 578. 
U by that he bars himſelf and ſucceſſors of all tithes. "IL 
Bat all THE JUSTICES contra. For WRrar ſaid, the parſon ſhall * e 
pe tithes againſt his leſſee, and the words here ſhall be-no diſ- Owen, 3g. 
wee; for theſe tithes ariſe and accrue after, and are not things —_— 47. 
ing out of the land, but collateral, and due jure divine; and * 

refore cannot be diſcharged but by ſpecial words. But if the 1. Leon. 300. 
eds had been, as well for tithes growing and ariſing upon the 3 2 

& for other demands, then peradventure it had been a good * © NO? 

charge. But as the caſe, is, it cannot be intended by any words, 
lt he reſerved the rent for tithes. And fo Gawpr, Juſtice, did 
neeive, eſpecially as the caſe here is, the leaſe being of twenty- 
ur acres of land, and only thirteen ſhillings and fourpence re- 
ned. And afterwards, the ſame day, they granted a conſultation 
n they ſaid, that the words ſhall diſcharge the leſſee of all rents 
nd & d ſervices; butt not of ſuit at court, or ſuch things as are not 
WP in demand. 11. Co. 13. 


Mannings again Townſend. | 3 
Trinity Term, 31. Elia. Rell 136. 


13 upon an obligation, dated 1ſt May, 27. Elia. The de- A releaſe to one 
fendant pleaded, that he was bound in this obligation ſimul of two _— 
Rich. Gotts, to whom the plaintiff had releaſed all actions and » ve: — 
nands the ſaid firſt of May. The plaintiff by replication ſhew- if he ſealed tha 
, that after the obligation ſealed by Gottrr, he releaſed to him; bond after the 
afterward, viz. the ſame day, the defendant ſealed the bond, ee 288 
e HOC quod tenetur ſimul cum Gotis; and upon this it was © 

ured in law.—And it was clearly held, that this releaſe doth not *. Roll. Abr. 
arge the defendant ; but they held the traverſe to be ill becauſe de. Jac. 352. 
mW bound with the defendant. But becauſe the defendant had Co. Lit. 433. 
taken advantage of it, to ſhew it upon the demurrer, and had con- _ =_ 

wed the matter in fait alledged by the plaintiff, it was adjudged, way 97. | 
* the plaintiff ſhall recover, if nothing be ſhewn to the con- 


' Within two days. 


(A0. EL 12. PART I. M Bugberd 


GEL l 
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Carr 54. | Bugberd againſt Dominam Reginam. : 
| | Hilary Term, 31. Eliz. Roll 4, or 48. 


The king ſhall ERROR of a judgment in a quore impedit for the queen, fort 
| | - N 4 E church of Rettington in Effex.—Error affjgned, that the judg 
| impedir; for he ment is, That the queen ſhall preſent, and recover for the \ 
| is not within the of the church for half a year. 
ſtatute of Weſt» Wy | 
8 FENNER, ſerjeant. The queen is not by the common law to re 
K Inſt. 362. cover damages, nor any other perſon, and the ſtatute of /.! 
6. Co. 51. c. 5. giveth no damages but where the party is hindered of preſs 
ahead! cad ment; which the queen is not in this caſe, when ſhe preſent: 
by her prerogative ; as in this cafe, where ſhe preſenteth by reit 
of lapſe. 14. Edw. 3. * Duare Impedi!” 54. 3. Hen. 6. ® Damay 
17. And he hath ſearched divers precedents, viz. Paſch. 1. Hen. i 
Roll 442. & 2. Hen. 6. Roll 404. 9. Hen. 6. Roll 316. where noc 
mages are given; and the caſe of 7. Elia. Dyer, 236. is but aC 
adviſare vult. The ſtatute cannot be intended to give damage 
but only to the true patron, and not to the queen, who clan 


only by prerogative. 


Ga wr, Juſlice. The queen ſhall not recover double damay 
for the queen cannot loſe her preſentment; but ſingle damages 
only for the tort in the preſentment ; and this the queeti ſhall ba 

'( as any other perſon. The caſe of 13. Edw. 3. _ Impe 
14 181. was near the time of the making the ſtatute ; and they befti 
1 tended the meaning of the parliament; and although precedents i 
are otherwiſe, it may be that the king did not regard damages, 
were never demanded. 


Wray, Chief Juſtice, contra. It is hard, that when one part 
the ſtatute will not ſerve for the queen, and ſhe is out of it, th 
it ſhall be conſtrued ſhe ſhall have benefit of another part ef i 
ſtatute ;z and although the caſe of 13. Edw. 1. is fo, yet dire 
books fince that, in the time of Ed. 3. and Her. 6. and ſince, 
that the king ſhall not have damages; and the books and pre 
dents being ſo till 5. Eliz. it is fit to adjudge the caſe according 
them. —CLENCH agreed. 3 : | 


Afterwards (a), Trin. 32. Eliz, Wray ſaid, he had « 
ferred with ANDERSON, Manwoop, PRRIAM, and WALWSLE 
and all (except PERIA M) agreed, that no damages were o 
given: and for that cauſe the judgment was reverſed. 


1 CEO as... 


Michaelmas Term, ade 


31. ind 32. Eliz. In the Common Pleas. 


Sr Edmund Anderſon, . Knut. Chief Fuftice. 
dr William Periam, Ant. 5 1 
Hugh Wyndham, £/q. & Fuſticer, | 
Thomas Walmſley, E/q. | 
Lr John Popham, Kut. Attorney General. 
Sy Thomas Egerton, Knt. Solicitor General. 


— 
_— 


Anneſly againſt Johnſon. Cant te 


JEPLEVIN. After a ſecond deliverance, a return was awarded Cattle taken in 

zbnſon, and -veria elongata being returned, a withernam was ee. ib 
"FX" a 29 42 Plevuadlez 

rded of the cattle of the plaintiff, and afterwards the plaintiff but on ſatisfac- 

meth and ſatisfieth the defendant his damages; and prayeth a tion made, the 

| f reſtitution of his cattle.— Fl. EE T WOOD. Cattle taken in 2c lg. 

iternam are not repleviſable; for how then ſhall the party be tution without 

atsfied for the meat of the cattle? CR IA. They are not reple- mg for their 

table without doubt; but upon ſatisſaction he ſhall have a writ 

reſtitution of the cattle, and ſo is the courſe ; which all the Owen, 46. 

kts did agree. And as to the food, he hath the occupation of? Leon 335: 

be cattle, and it is reaſon he ſhould find them meat for it —And !. : 


a . e writ was granted. Fide 16. Hen. 6. Return de Avers, 2. Lenze. 
; " . 24 
7 Goſtwick's Caſe. | 5 


\ LEASE was made for two years, upon condition, that they rorfeiture by 
nor either of them ſhall alien any part of the land without alienation. 

bent of the leſſor. They make partition, and one alieneth his Ae, 2 

art, This is a forfeiture of the whole. | | Cong, 33 


Dougl. 57. 184. 2. Term. Rep. 41g. A 


Anonymous. Rs 


HE lord releaſeth and grants his ſeigniory to the huſband, who Deeds ſhall be 

ö ſeiſed of the tenancy in right of his wife, to him and his conſtrued ſo as 

n. The huſband dieth, and his heir diſtrains for the rent upon 1 wg 
ads. — ANDERSON and THE COURT held, that it ſhall inure which they 

grant, which is moſt beneficial to the grantee ; and it is agree- e made. 

$ ith the intent of the deed, that the huſband and his heirs Co. Lit. 29g. 4. 

have it, 5 beg. d 


Anonymous. Carr 4. 


JVARE IMPEDIT. The queen having the advowſon of the The adveuſen 

| 22 of D. grants the vicarage to F. S. The queſtion 3 | 

oY the advowſon pafſeth ? — Fexner argued it ſhould paſs. vicarage. | 
_—_ contra—And all THE JusTicts held it ſhall not 5 

. or by the queen's grant nothing ſhall paſs, but what ſhe Hob. 393- 248- In 

| ws 3 and the vicarage is another thing than the advow- Cowp. g. 

N- thing muſt paſs by its proper name; and it ſhal! 

P's in the caſe of a common perſon. 8 


„„ Anonymous. 


* 


® 


164 2 Michael m as Term, and 32. Eliz. In C. B 


Casz 8. 2 i * Anonymous. ps | 
wa 4 —— Ne. By ANDERSON and War MSLEY. Adminiftray 
Poſt. _ OY committed may be reroked, notwithſtanding the ſtatute 

21. Hen. 8. c. 5. And ſo it has been often uſed. Wyypyy y 
1. Lev. 155. 186. PRRIAM doubted. 


1 Sid. 280. Allen, 36. 2 Brown]. I 19+ Fitz. 303. | Style, IO. "Latch. 68. Skin. 185. 3 Mod. 23 


Cask 6. :  Rookwood's Caſe. 2 
Hes v P OOKWOOD having iſſue three ſons, had n intent to cha 
lie on a promiſe his land with four pounds per annum to each of bis t 


ud * youngeſt ſons for their lives; but the eldeſt fon deſired him 1 
ſideration that to charge the land, and promiſed to pay to them duly the fe 
nd; ſhall on unds per annum; to which the two younger ſons, being preſer 
13 wit? agreed; and he promiſed to them to pay it. And for non- payme 
after the death of the father, they brought an aſumpſt.—! 

wHOLE CouRT held clearly, that it was well brought, and that 

was a good conſideration; for otherwiſe his land had been chay 

with the rents. 4 


Carr 9. Hambledon ag Hambledon. 


* 


Adeviſeto. A DEVISE was to three, and that the ſurvivor ſhall be « 
1 other's heir.— It was adjudged, that they were all joint 


other's heir, is a nants. And ſo is the meaning of the will. 


joint-tenancy. S. C. 2. Leon. 262. Savil. 92. Owen, 25. 1+ Leon. 166. 3. Com. Dig. 33. Pond 
Dev. 420. 423» | . 22 e 


cast ;. „ Criſp's Caſe. 
5 Trinity Term, 31. Elia. Roll 1636. 


The r UARE IMPEDIT. And declares of a grant of 'the : 
dance of a. avoidance. The defendant demands oyer of the deed, 
eee = the plaintiff ſhewed a letter written to his father by the patron, 
granted by deed. hich he writ he had given him the next avoidance ; and upt 
Plowd. 150. this it was demurred. It was ruled clearly without argument 2g 
7; Leon. 207- the plaintiff; for it was a mere mockery, and the grant cannot 


Co. Lit. 332. x 
4 * without deed. 


14 


n | f Gillam's Caſe. 


Bua ſua in an EItcrIoxE FI RME. As exccutor for ejecting bim ou 
2 by l his ferme, et bona ſua ibidgn cepit, &c. And after — 5 
5 of the for the plaintiff it was alle ged, that bona ſua, e. ſhall 


teſtator. tended his own goods, and not the teſtator's,— CR. 
Ante 6. 1. Brown's Caf. Ch. 129, 


1 | - Pemberton againſt Cony. 


un 5 * S. makes an infant of the age of four years bis Execute 
eee * . doth by his will appoint that J. D. during the nonagy 
Ante, 43- infant ſhall have the diſpofition of bis goods, — Debt | 
„Woods Con. brought againſt J. D. during the infancy; for he 1s executor 


_ , C 
ing that time, 


5 * * 
* 
* 


- 


Michselmas Term, 31. and 32. Eliz. In E. C. 265 
George Ognell againf Paſton. No Cann 1: 
21. & 32. £12. In the Exchequer. | | 

JT: The caſe was, Francis Woodhouſe was bound in a recog- Ca. ſa. lies after 


niſance in chancery to Ogne!l, which being forfeited, Ognell nt pork w_ 
eth two /cire facia“ againſt him, and both were returned nibil, recogniſance, 

ad thereupon had judgment to recover his debt; and thereupon and may be exe- 
e ſueth out a It ri facies, which was returned nibil; and there- ——— 
don be ſueth a cap. ad ſatisfaciendum directed to the defendant, mitted for 

beriff of Norfolk; the ſaid Moadbouſe being then in priſon for ſuſ- A 120 
con of felony, and the defendant doth arreſt him upon it. BEL. mt 5 


ſadluuſe was arraigned and found guilty; and afterwards be- ene 3 
g Ciſcharged of the telony. The defendant ſuffers him to go at riff 3 
rze. Ognell brought debt upen the eſcape. The defendant pute the validity 


als the con viction of felony. Upon this the plaintiff demurs. — 33 


Firſt queſtion, If a capias ad ſatisfaciendum lieth upon a recog- 8 is not 
tance in chancery, a ſcire facias being returned upon it? Poſt. 188. 214. 


decond queſtion. Admitting a capias was not grantable, if it be — 770 951. 


46, or only erroneous, ſo as the party muſt avoid it by audita 
ln, or error? | 


Third queſtion. Woodhouſe being in priſon for felony, if the Godb. 403 


Necution was well ferv i 2: Leon. 84. 
ution was well ſerved upon him? . 


This term it was argued by the BARONSs; and as to the third 8. Co. 142, 
int, they all reſolved, and the counſel of the other party did g. . 

ot much inforce the contrary, that execution was well Erved Yelv. 4a. 

pon him; for although his body was at the queen's pleaſure, Cro. Jac. 3. 
*t he ſhall not take advantage of his own t (no more ſhall the 8 * | 
erift), but he ſhall anſwer the action or execution of a common 5. Mod. 413. 
lon. - pug = eb 4 
And as to the firſt point, all THe Barons were of opi- N 

n, that the proceſs was well awarded, and maintainable by the 

=; for it being a debt of record, it is not reaſon but his body \ 
wald be liable to execution upon it, as to a common obligation; ie 
ki this capias is not by the ſtatute of Weſt. 2. cap. 45. or 25. 

r. 3. but by the courte of the common law, and the courſe of 

e chancery, and precedents are uſual there after ſcire faciasz and 

er courſes are to be maintained as of other courts. | 


decond queſtion. Admitting the capras lay not, yet it is not void, 

i erroneous, And this the ſheriff thall not diſpute, nor take ad- 

mage of it; for it was a good warrant to the ſheriff to take 

ie. and falſe impriſonment lieth not againſt him, 9. Ed. 4: 

"3: 21. Edw. 4. pl. 23. 36. Hen. 6. pl. 32. And it ſhall al- 

— a good execution, until the party avoid it by error. — And 
their aſſent the plaintiff had judgment. LIP 


ay. 


Hilary Term, 
30. Eliz. In the Queen's Bench. 


Sir Chriſtopher Wray, Kut. Chtef Juſtice. 
Sir Francis Gawdy, Kut. | 
John Clench, Eg. | > Tuſtice, 


Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Knt. Solicitor General 


— -- 


Care i. Venard again Wotton, 


Words imput- CTION for theſe words: © you have falſly forged yo 
ing i 1 A « father's hand, and thereby falſly have procured yay 
ee omg “e father's tenants to pay their rents to you, due to you 
niſhable kind, if (0 ſiſter.” After verdict for the plaintiff, FULLER moved, th 
true, ar the are the words are not actionable, for it is not ſhewn what thing 
TITS: forged, for which he is by any law puniſhable. And here it m 
R be he counterfeited his father's hand to a letter, for which he! 
2. Hawk. c. not puniſhable. 28. Eliz. inter Brook et Doughty, * You ha 
38. « forged my. Lord of Leicefter's hand to ſuch a letter,” adjudye 


I x. Sr. 746 not actionable.— And ſo was the opinion of THE Court: 


— —-— 


— — ww == x —[j—— ᷑̃M—d ũ —— — 
— — IPIEN 
— I 4 * — 


— — ˖‚— ——_—_— 


"= 


| 
| 
| 


4 * 
2 judgment for the defendant. 
— Ld. Raym. 1463. 


Ce 2. Taylor againft Vale. 
Michaelmas Term, 31. & 32. Eliz. Roll 68. 


If aman by in. JD EPLEVIN. The cafe was upon demurrer. Vale having 
denture Five rent charge in fee by indenture, which was enrolled withit 
grant a fix months, giveth and-granteth it to Hall in fee, and there wa n 
07a ) pang attornment. . ANTE 4 | 
rolled purſuant NoTa. In truth the caſe was, that he for a certain ſum 0 
* en- 8. money giveth, granteth, and ſelleth the rent, &c. But it v3 
—— pleaded only, that he by indeature dedit et conceſſit. ; 
* ſale,” butit And it was ruled without any argument, that the rent withou 
pleaded lo attornment (a) paſſeth not, being only by way of grant, and u 
of bargain or ſale; although the deed was enrolled. —But War 
| ſaid, that if by indenture, in conſideration of a certain ſum d 
8. Co. 93. b. , y , We 0 
Co. Lit. 309g, money, dedit et conceſſit and the deed is enrolled, this ſhall pals th 
672. rent without attornment, though there be no words of bargat 
Dyer, , and ſale.— Aud the plaintiff bad judgment. 
Leon. 16. 9. Co. 40. 1. Leon. 25. Yelv, 213- 3. Lev. 16. 1. Wood's Con. 239. 65t- Se 
Youch. 219. Gilb. Uſes, 88. 285. - . 


(+) Set 4. & 5 Ann. e. 16. by which the receity of attornment is taken 179. 
ide Dug}. 133. * Term Rep. 334+ | Wi 


Hilary Term, 32. Eliz. In B. K. 1867 
Willis againf Jermin. e 
Hilary Term, 31. Eliz. Roll 674. | | 


JECTIONE FIRM. It was found by verdict, that the — N : 

Jean and chapter of Exeter let the land to Harvy for years, Ieale, it is their 

adering rent, payable at their  chapter-houſe in Exon, and for deed immediate- 

fault of payment the leaſe to be void. Harvy affigned his eſtate ge 2 — 

be deſendant; the rent was arrear, and not paid, being de; make a letter of 
ended ar their chapter-houſe. The dean and chapter, by the 1 ” de- 

ne of the dean and chapter of St. Mary ps Exon (whereas they not their decd 

e incorporated by the name of St. Mary id Exen) make an in- till the delivery. 

ature of leaſe for twenty one years to the plaintiff of the land, Foſt. 221, 

in their chapter- houſe put their ſeal to it, and make a letter 

morney to J. S. to enter and make delivery of this deed upon g. . . Ab. 

and, which he did accordingly; and, If this be a good leaſe ? 4. Roll. Ab. 

pray the opinion of THE Coux r. - HaARRISC, /erfeant, pray- 23 42 428. 

julgment for the defendant.—FirsT, The leaſe of the land is © Ons \ 9 

i by miſnomer of the corporation. Sed non allacutur; for it is no 11. Co. 20. 

terial variance; and ſo it hath been ruled. —SEconD CAUSE. 1+ Wood Con. 

x leaſe was not good, becauſe the dean and chapter let it in 3 Bac, Abe. 


t chapter-houſe, by ſetting their ſeal to it; which being à per- 396. 


al. 


| , nue deed of the corporation, there can be no other delivery. „ 
, th the firſt lefſee continuing in poſſeſſion, and they out of bh 

g lion, the leaſe was void; and the delivery after by the attor- . 

'm „it having a former delivery, is void. Sed non allocatur, for 

he is no other means for a corporation to make a leaſe but this. 


Cv or ſaid, it is plain that it is not the leaſe or deed of the 
pration until delivery, as of another perſon.—YHIRDLY, 
e firſt leaſe ceaſeth not till entry, and ſo cannot make a new leaſe. 
War, The firit leaſe doth clearly ceaſe without entry. i 
vor doubted. FO uRTULT, The leaſe is not good, for the i 06.4 
prney hath not executed his warrant according to his authority; that a man wir- , 
It was, that he ſhould enter and claim it to the uſe of the cor- tate warrant: | 
«09, and then deliver the leaſe. And the jury found that he 11 
Mercd it upon the land, but found not that he entered and that he purſued 
ied, Kc. Sed non allocatur ; for in a ſpecial verdict, the cir- he authority. 
ſtances of every thing need not ſo ſtrictly be found, as it is to = . 
pealed; and it being found, that by virtue of the warrant he 
rered it upon the land, it {hall be intended he purſued it duly. co. Lit. 48. 
| | 9. Co..gt. 5. Com. Dig. 170. 

3 - is found that they demanded the rent at the chap- Demandofrent 

eas the demand ſhould be upon the land. Sed non where it is pay- 
«vr, for the demand at the place where it is payable is ſuf- . 2 


at. — And the plaintiff had judgment. Poſt. 41 5. 


Smith again Hillier and Clerke. 
Trinity Term, 31. Eliz. Roll 808. 


USE IMPRISONMENT in Middleſex. The - defendant Pleading- 
5 that J ynn is an ancient village, and that in it wſhtatum eſt 

N Ec. to chule a mayor every year, and that the mayor 

Wthe time, Sec. was cuſlor gaslæ there; and ſhewed; that a 

| _; entered in the court there againſt the plaintiff, for 

* = ——— gs _ 4 the = ow ABSQUE . 

| are guilty of the impriſonment in Midaleſex: u 

the Plaintiff = 12 | / orgs 


Cain 4. 


TANFIELD 1 


i 
! 
4 


> - - 
—— — - 


A 
* * = = 


= ths 
r * 
r 
' — 


* r 
— — —— 9 
A — - 


1 — — 
— - — -- — 
— — . ho, 


suf r r., TANFIELD for the plaintiff. The bar is not good. Firſ, B. 
againſt cauſe the preſcription is, that for all the time, &c. the mayo 
mib; had been keepers of the gaol, which was no good picading 
crit: the cuſtom; for he ought to ſay, vfitatum eff, &c..—Secondly, | 
mayor cannot commit one to himſelf; for there ought to de of 
to commit, and another to receive; and not to be both one perſy 
 — Thirdly, he doth not preſcribe to have a gaol there, nor ſhey 
not there was a gaol there; and it may be, that he may make his 55 
where he pleaſeth, and then the plea ſhould be, commiſſur cui 
majorit, and not to the gaol ; or the preſcription ſhould be, that th 
mayor, &c. was chat of all priſoners, and not cuſtor gail 
Fourthly, He traverſeth ansQUE Hoc that he was guilty in Mi 
dleſex, which is not good; for he cannot traverſe the place, by 
generally, for the defendant cannot ſtraiten the plaintiff to a plac 
—Fifthly, The defendant juſtifying between the 28th day of 5 
tember and the 14th of Ofzber, at which day he was removed 
habeas corpus; and ſhew, that the 29th day of September H:livr v 
choſen mayor, but do not anſwer to the time of the day of 20 
September, before which he was choſen mayor; for it may be, be in 
priſoned him the ſame day, before he was choſen mayor, which 
not anſwered, | 
Core for the defendant. The bar is good, notwithſtanding th 
exceptions.—Firſt, It is once alledged, that ſitutem 2/f to chuſt 
Ante 76- mayor, &c. then ſtatem ef} ſhall be referred to every part of! 
| preſcription, and need not reiterate it to every part.—Second| 
The courſe of all corporations is, that the mayor, which is f 
judge, is gaoler alſo : ſo the ſheriffs of London, they have a cou 
in the Gua, and are officers and gaolers to it. Thirdly, H 
need not preſcribe in the gaol; for it is incident to a court to hi 
a gaol, as a court of piepowders to a fair; alſo a gaol is not n 
place certain, but goeth with the perſon of the gaoler.— lo! 
fourth. The traverſe is good; for if he traverſe generally, the jv 
tification in a place certain ſhall be waived, which is matcria 
this caſe is, and ſhall not be enforced to it, where it is local; 1 
in Cover's Caſe, it was adjudged in falſe imprilonment, he ut! 
fies as conſtable in S, aBsQUE hoc that he is guilt] 
9 282. b Middleſex; and awarded good. So in Lene Caſe in treſpal:, 
7 taking his horſe in Cambridge, he juſtifies for damage-fcatnt 
Eſſex, ABSQUE HOC that he was guilty in Cambridge; and 't 
good by award.—'To the fifth, upon which it was much relire, + 
anſwered, that it ſhall be intended a juſtification for the whore 0 
go. 1. 106. b. for there ſhall be no diviſion of a day. And if he impriloned 04 
before he was mayor, the plaintiff muſt ſhew it; for primd foci, it 
be intended to go to the whole day. 15. Edw. 4. pl. 23 9. Ele 
And of the ſame apinion was THE COURT i omnibus: 
was adjudged for the defendants. 
Carr g. | Eimerſly againſt Cooper. 
| Trinity Term, 31. Eliz, Rall 768. 
1 words imput- A ION FOR WORDS. The plaintiff declares, that uber 
mop eilen b. I by the cuſtom of London the mayor, recorder, and alder® 
fore magiſtrates, Of London, being juſtices of the peace, had uſed to take the dept 


Oo. Lit. 282. b. 
Poſt. 378 · 


3 „ *.,. LY . we' — 


the plaintiſ tions and examinati a | ore them 1 
muſt ſhew they jons and examinations of any perſon produced bef 


ladauthori y co Pctuum rei memoriam, and to keep the ſaid depoſitions upon 
dminiſter it; and though only inducement, vet being what intitles the plaintiff to tis ation, Om 
'r:-verſcd, if no law wayer is allowed. -1. Koll. Abr 563. 5. Com Dig- 116 Doug): 156. 1 Term 


Hilary | Term, | 32. Eliz. In B. 169 


de court of the Gui/dhall, to be given in evidence to a jury for KiusrLY 
be better knowledge of the truth between any perſons; and that 8 1 
deres he was examined and ſworn before Sir George Bond, mayor of 

14;n, being then and there a juſtice of peace, as a witneſs on . 
al of Ed. Sta. and made ſuch oath, the defendant ſaid that e 


X of . A 
erſor - had falfly ſworn in the ſaid oath, innuendo the oath there taken in 
ew um aforeſaid, &c. to his damages, &c. The defendant pleaded, 


hat the plaintiff was not ſworn before the ſaid George Bond modo 
t forma, prout, Ec. ne | 

Upon this it was demurred in law.—Firſt, The traverſe cannot 
enen; for the alledging of the oath is but conveyance to the action, 


My 4 ſo is not traverſable; and if he never took ſuch;oath, yet 
c, h. great ſlander.— Second, This plea amounts to a general iſſue, 
placy nd ſo is not good, | . 

f 6 Hank's of Lincoln's Inn contra. That the declaration is not 


00d; for the force of it is, that the mayor had uſed to take the _—y 
th, Kc. And if he had not authority, it is no more than if the | 


er v 

ze had taken a voluntary oath z in which for ſaying he is for- 
he ic born, is not actionable. And the cuſtom to warrant him to take 
lich bt cath is not well alledged; for he ought to alledge, that the city 


ancient city; for otherwiſe he cannot preſcribe in it (a). 21. (a) Strange, 
w. 4. bl. 54. 12. Edw. 4. pl. 8. 22. Hen. 6. Preſcription” 47. 1187. 
ad the traverſe is good, for it is not the conveyance, but the prin- 1 With & 
al ſubſtance of the action, and without it the action is not main- 
jnable, and ſo is traverſable. 34. Hen. 6. pl. 22. 13. Edw. 4. pl. 4. 
pf, Hen. 8. Bro. *QfFion ſur Caſe“ 103. 14. Hen. 4. pl. 30. 
| cout Gawny. Where the conveyance to the action is that which poſt. 201. 

oth entitle the plaintitF to the action, it may well be traverſed, if | 
the detendant cannot wage his law, otherwiſe where he may wage | . 
lis law, 8. Hen. 6. pl. 5. 22. Edw. 4. pl. 29. 7. Edw. 3. pl. 54. 31. 
1-n, 6. pl. 10. 26. Hen. 8. Bro. “Trauer ſe. 5. Fen. J. pl. 3. But 
principally for the fir(t fault, that he alledgeth not that it is an anci- 
it city, the declaration is not good. And of the ſame opinion were 
THE OTHER JUSTICES, that it js a thing traverſable, for the ac- 
on is grounded upon it; and it was then adjudged for the defen- 
at, without further argument. | | : | 


Alexander aganft Dyer. | C48 6. 
Trinity Term, 31. Eliz. Roll 901. 


Dior for rent reſerved upon à leaſe for years. And declares Debt liesſor rent 
that whereas he let the land to the defendant for twenty-one upon a leaſe, 


tu 3 the feaſt of Sz. Michael next enſuing, rendering rent. 3 | 
and that the defendant had entered the 29th day of September, and before his title 


* — for one year, &c. The defendant pleaded nihil debet; * "I 

up er verdict againſt him, it was alledged in arreſt of judgment, 1. Roll. Abr. 

"x appeareth in the declaration, that he had entered upon 60s. 

pay which is a day before his title began, and ſo is a 5 —— "= 

* a, and no rent due, —GawDy. It is clear he is a diſſeiſor by z. Co. ks 

= entry, and the accruing of his term ſhall not alter his eſtate. 8. Mod. 54 

"i * 2 $9. Vet debt lieth for privity of contract. 24. ret 

eruuy | yer, Ruſbaden's Caſe—And ſo was the opinion of THE i. Strange, 350. 
USTICES; and the plaintiff had judgment. 


Nod 


ä 
a 


1 


170 . ” | Hilary Term, 32. Elin. In B. R. 
Carr 7. | ©  Dod againſt Coke, 


In treſpaſs, a TP RESPASS for breaking his cloſe, called Sheeps-cour/e, in Bi 
verdi& may be field. Upon not guilty, the jury found, that the place cot 
good, dom dhe taineth divers acres; the plaintiff is ſeiſed of one acre in it, in whic 
iſſue. the defendant had entered; and that the defendant is ſeiſed of 
_ . 7 great part of the ſaid place, and the Ear/ of Suſſer of another preat 
ot. 799. 50% partof it. Upon motion, u Coun held the ation well brought 
. Roll. Abr. for although the plaintiff counts of the breaking of his cloſe, calle 
70g. Sheeps-courſe, in High-field, yet he may aſſign his treſpaſs in which 
Oro. Jac. 134 place he pleaſeth: ſo the verdict is found for the plaintiff; and it 
** was adjudged for him. 


cle 8. Penſon agninf Hickbed. 


Vide Ante, page 55. 
Buying bills of FH caſe was now moved again, and two eauſes were aſſignel 
debt is not why the conſideration was not good. —Firtt, It is not alledg- 
maintenance. ed for what the money contained in the bills was due, nor to 
whom; and it may be they were bills made to the defendant him- 
ſelf, and due to him, and ſo no conſideration.—Secondly, This 
buying of bills of debt is maintenance, and ſo no confideration. 
For the firſt, THE JusTices held the conſideration is not vel 
alledged for the cauſes aforeſaid. But for the ſecond, they held it 
is not maintenance, for it is uſual amongſt merchants to make ex- 
change of money for bills of debt, et & contra. And Gawnpy fad, 
it is not maintenance to aſſign a debt with a letteihof attorney to (ir 
for it, except it be aſſigned to be recovered, and the party to hare 

part of it.— And the judgment was reverſed. 

See 9. & 10. Will. 3. c. 17. and 3. & 4. Ann. c. 9. 


c Lord Stafford again Thyune. 


| A capiar pro fine ERROR of a judgment in an afliſe;— Firſt error, That the be 
lies againſt a = mandant counts of a diſeiſin de tenemento, but faith not de le. 
ger; _ ro tenemento,—Yet it was held good, for ſo much is implied. 
« Jetenement;,” Second, The judgment is ideo capiatur, and capias pro fine lieth 
wirout ſayings not againſt a baron of parliament. 11. Hen. 4. pl. 15. 27. Heb. 
raſicicoe, pl. 22. 29. Edw. 3. pl. 39. 14. Eliz, Dyer, 315. But it 
Ante, 158. held by THE Courrr to be good; for it is upon a diſſeiſin found, 
Polk. 303. upon which a fine is given by the ſtatute; in which no periot 
being exempt, it ſhall bind a nobleman as any other; and where 
7. Roll. Abr. a fine is due, a capias pro fine (a) is to be awarded; and for 2 con- 
_ tempt a capias lieth againſt a nobleman, and this fine is for the con- 
4. Inft. 236. tempt to the law; ſo is 1. Hen. 5.—And the judgment was 
Hob. 61. 2. Hale, 199. 2, Hawk. 228. 4. Bac. Abr. 232. | 
(«) This writ isaboliſhed by 4 & g. Will. 3. c. 1 


Cart ie Lane agninfi Milward, 


/ 


Trinity Term, $1. Elis. Roll 490. 


Amendment. Exnon upon » judgment in Reading, upon =n n 
2 error, That the venire faciar was 24. furator where it 150 
Pol $43: 609. pe 12. /jurat, And this at firſt was held error, but after divers 200 


8. 159. a, 


— 
(1 - 4 


Hilary Term, 32. Eiz. In B R. 1 


| 1 joaed ſhewn, where ſuch venire focios were awarded, it Laws 
allowed to be good; for they would not reverſe ſo many prece- 


Hi Second, The action was againſt William Mileward, and the and. 
E dgment was againſt pre dier. Thomas Milward. But Tue CourT 

yhic ai was but a miſpriſion of the clerk, and might be amended in | 
of r-Tance of the judgment. And the judgment was affirmed. X "OY 
8 8 0 ; | ; | . 
ght Proud againſt Hawes. cast 11. 
alled 4 | . 
bo 4 (TON FOR WORDS: © That the plaintiff was a common bar- Words not acti- 


« retor.”— After verdict, it was alledged in arreſt of judgment b 


ſ : a ob. 140. 
n ſeemed to THE COURT; and the judgment was ſtaid. 4. Bac. Abe.aha- 


| Ryle's Caſe. | £ | Carers 
ny \ CTION for theſe words: © He is a couzening knave; for he Words not aQti- 
r to « hath ſold me a chain of copper for a chain of gold; and he ouble. 
im- 82 couzening knave upon record. Ar KIx SON moved, that 
1hi i: words are actionable, and vouched Bedford's Caſe, for ſaying, 


Thou art a couzening knave, for thou ſoldeſt a ſaphir for a dia- 

{n;” and the action was maintainable.--But WRA and GAWDY Ante, 38. 
ceived the words are not aCtionable, except it had been alledged, 

at he was a goldſmith, and got his living by felling of chains and 
wares; then peradventure the action would lie, but not here. 


Johnſon againſt Tucke. | Cann 13, 
Michaelmas Term, 3t . & 32. Eliz. Rall 


\ SSUMPSIT. Which was ſuppoſed to be in the pariſh of St. It will be a mit- 
Mary le Bow ix London. The defendant pleads to part non , 1 
ſump/t, and to the other part a releaſe in the pariſh of St. Mag- ed, where two 
„ London, and iſſues were joined upon both, and one venire facias iſſues were join · 
rded to try both iſſues: and this was de vicenetode Boww, and found A er 
the plaintiff, EC RR TON, Solicitor, moved in arreſt of judgment, ay) oft. nite 
t it was a miſ-trial, for the venire ought to be of both places: (=) Page 260. 
r it was agreed, that the plaintiff might have, if he pleaſed, ſeve- 5 
bene; and might have at his election but one wenrre faciasy, = 
dd he relied upon 29. Hen. 6. pl. 6. — But it was moved, that it 
$2 good trial for the iſſue which was at Bow, and a diſcontinuance 
the other, 11. Hen. J. pl. 5. But the opinion of THE CourT 
that inaſmuch as the venire facias was awarded for trial of both 
' 7, thisis a miſ-trial in all, and cannot be good for one. But in 
. pl. 5. the queſtion did ariſe, for that it did not appear Ante, 114. 
the uenire faciar was awarded to try both the iſſues, and judg- 
DES And they ſaid he might take a venire facias de novo 


Ward againſt Thorne. Cart 14 


* traitorous knave.” — After verdict for the plaintiff, it was able. 
in arreſt of judgment, that the action did not lie; for 
: reobellious 


EA 


\ 


EGERTON, Solicitor, that the words were not actionable. And GO Con 192 


cox FOR WORDS. For calling him « rebellions and — | 


4 
* 


* 


172 | ot Hilary Term, 32. Eliz. In B. R. 


- 


WaxD rebelliovs may be upon a proclamation of rebellion out of char 
en, .. or other courts: and when traitorous and rebellious are coupled i 
gether, they are of the ſame ſenſe.— COR IA. For the words un 

« hellious knave,” action lieth not; but „ traitorous” being joing 

with it, action lieth.— The plaintiff had judgment. 


] 


cuz 15. | Troſs againf Michell. 


The garniſbee ERROR of à judgment in Exeter againſt the plaintiff upon 
qr foreign attachment; where a ſuit being by Michel! againſt Hir 
faying he has the ſaid Hore was returned nibil. And it was ſurmiſed, that the (ai 
. no ede; and Te, had certain money in his hands due to Hore; whereupon, 2 
1 cording to the cuſtom there, this money was attached in the hand 
but it muſt diſ- of Tre/s. Troſi came and pleaded nihil detet to Hore. And upo 
charge the gar- this Michel! doth demur; and adjudged for him, becauſe he ought . 
= have pleaded that he, oweth nothing to Fore, nor had any mone 
in his hands due to Hore. And upon this 77% brought a writ 0 

error. Firſt error, Becauſe it is a good plea, and the plaintiff v 
S. C. 1. Leon. to be barred, and not to recover; and fo is the common pleading 
_ K in London: for if it be no debt, it is not attachable. But it 
20. b. was anſwered, that it is no plea; for he may have money in hi 
Jones, 406. hands which is attachable, and yet no debt ; as if he hath mo 


1- Com. Dig. to keep, or if he find the money of Hore, or otherwiſe : and there 


= MIO WW Mm -5 


9928 fore he ought to anſwer to every intent, and not to one intent oa 
But Ga wp ſaid, it is good to a common intent, and fo is 13] 

cuſtom of London. — Secondly, Becauſe Michell had judgment to . 

cover coſts againſt Troſs, which are not recoverable upon a ſore > 
attachment.—Thirdly, Becauſe no judgment was given, that 7e 

ſhall be diſcharged againſt Hore.— And the judgment was reverica_l:: 

principally for the firſt error. |; | 1 

c 

te 

Cann 16. | Shelbery again Buſſard. N 


Errors in a- ERROR of a judgment upon a recovery againſt Bird in Colcheſer 
vr ur ig in a writ of right, in which the plaintiff was vouched, and cant 
Ante, 151 in and vouched the common vouchee, and loſeth by default 
VirsT, The writ of right was directed „ hallinis ville ſug 0 
« Col.” whereas it ſhould be © ballivis ſuis, &&c.” for they arcth6 
queen's bailiffs.—-SEcCoONDLY, The declaration was made before 
the appearance of the defendant by attorney, or in perſon 
TriRDLy, Shelbery the vouchee appearing by guardian, the et 
was, © he appeared by guardian,” but faith not, “ ad 
« Curiam admiſſum,”—FoURTHLY, The judgment was gens | 
. againſtthe vouchee, and not for the land only within the juriſ * 
e Ws _ on.—FiFTHLY, The demand is, „ de medietate duor 7 
tained without and the judgment is, „ gudd recuperet tenement. predif. W | 
m 0 un ſhould be, “ medietatem tenement. prædig. —OIXTHMG ; 
taking the 27 cauſe no judgment was given for Shelbery the vouchee ” | 
ſecond vouchee.— Cox R. The judgment is well given, an . 
* 8 as, is no error but the laſt; and he ſaid the record was ot e, 


28. Geo. 3. judgment was given againſt the ſecond vouchee. 


. 


, 


Hilary Term, 32. Eliz. In C. B. 1 73. 


_ that the writ of error was not well brought, for \SrLBERY 
E _— principal record ; for in that the plaintiff is A. £ 
"ed Shelbury 3 and here the writ is brought by the name e 
1, ſo e for 4; and in Trin. 25. Eliz. a recovery was againſt one, riante in 
the name of Bird, and he brought a writ of error by the name ſpelling where 
e Bd; and for this variance the writ did abate. 12. Aſze, $00 — - | 
6. Aſze, 31. Another variance: That the record was of lands in und is not 
Calibyſer, and the writ of error ſuppoſeth the land in Colceſſer; marerial. 
{the writ being merely founded upon the record, for theſe vari- Poſt. 198. 

es he prayed it might abate.— But notwithitanding theſe excep- 8 

vas the judgment was reverſed. | Nee 
2. Roll. Ab. 329. 8. Mod. 31. 2. Hawk. 422. Coyp. 229. Dougl. 194. 493» 


d t 
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up0 

ht tc | ' : 
one | int Allen. Cas 1. 
10 Tory agai Allen. _ 

F l 


Hilary Term, 32. Eli. In the Conmen Pleas. 
Trinity Term, 30. Eliz. Roll 611. 5 3 


on EBT upon a leaſe for years. It was found by ſpecial verdict, A» agreement ' 
here D that one Ball being leſſee of theſe lands for forty years, let — — 
on arm to Gib/en for thirty years; and he let them to Porry the ger that che 


pkintif for nineteen years, rendering 10ol. rent: and afterwards — 


ore micles of agreement were made between Ball and Gibſon, that no ſurrender. 

Pr) ſhould have and hold theſe lands and other lands for three Poſt. 302-488. 

years, rendering a greater rent; to which articles Porry doth agree 

x another time and place, and occupieth the land accordingly z 2. Roll. Abr. 

ad after let theſe lands to the defendant for ſeventeen years, ren- * Co. 185. 4. 0 

Cering rent. The three years expired, afterwards Gibſon grants his 1. Leon. 47. | 

term to Cornwallis, who enters in 29. £liz. And for rent behind, 293' ys 
er his entry, the action was brought: and it was argued by z. Bac. At. 7 

HaMMOND of the one part, and HARRISs of the other. —Firſt 420. 458. 

queſtion, If this was a ſurrender by this agreement? Second, If 

ſurrender may be, as this caſe is, by one termor to another; out 

& which his term is derived, becauſe one term cannot drown in 

mother /—But all THE JUSTICES held clearly, that this cannot be 

ſurrender; for the words and the acts between ſtrangers can 

make no ſurrender, And this agreement that Porry ſhall hold the 

and is a void agreement for a ſtranger to take benefit by it. And 

ANDERSON held clearly, that an agreement or covenant made be- 

deen 7. S. and J. N. that J. D. ſhall have ſuch land for years; 

Nis being made between ſtrangers cannot amount to a leaſe. So 

1 S. covenants with J. D. that his executors ſhall have ſuch 

for twenty-one years, this cannot amount to a leaſe; for they 

a in this degree as ſtrangers: and for this point principally, they 

held it can be no ſurrender.—And for the other point, they 

* beld, that this can be no ſurrender; for when leflee for 

em years maketh a leaſe for ten years, the ſecond leſſee cannot 

to the firſt leſſee, for ten years cannot be drowned in 

u — Andi it was adjudged for the plaintiff. 

Brovkſbie's 


-. oF — — 0 


I. And. 15. 223. was adjudged againſt the plaintiff, that the releaſe was void; f. 


lowed to execu- 


amounting to 


u. ie f D. in Eſſex, as goods waived there; and ſo juſtifieth, 435W® 


174. 1 Hilary Term, 3 7. Elia. In G B., 
A. Brookſbie's Caſe. 
IF he nent Gu IMPEDIT. Upon the declaration it appeared, Ty 
A a grant of the next avoidance was made to him and one EH. 
edto — and aſter the church became void, H. releaſed to the plaintiff 
of them may re- his eſtate, right, and title; and he being diſturbed, brought ag. 
— a9 rpm impedit in his own name only. After verdict, this matter wa; 
ance happens. ledged in arreſt of judgment, that the releaſe after avoidance y 
Poſt. 600- void ; for it is a thing in action, which eannot be granted or reeaſs 
from one to another; but a releaſe before avoidance is good.—} 

Moor, 467. ing argued by HaRRIS and FENNER, /erjeants, on the defendant 
gag part, and by Drew and BRAU MON on the plaintiff's part, 
Godb. 112. after the avoidance it is merely a thing in action and ſo annexed i 
—_ * the perſon, that it cannot be granted or releaſed.— And they con 
ro. Co. 4. manded the roll of 8. 2 Caſe to be ſearched; but no judgmen 
2. Wil. 196- was there entered. Vide Dyer, 282. 


Carx 3. Walter Moile's Caſe. 


A new writ al- (COOPER moved that Walter Moile had brought a quare intel 
e pre ng and died pending the writ; and he 2 to have anoth 
edit by facets writ by journies accompt for his executors ; for he ſaid he could nc 
Eccompt. have it but by the allowance of the Court. —And Tat Cov 
6. Co. 10. b. granted it; but ſaid, «« Regard well if it lieth in this caſe or not 


2+ Vent. 235. « and in what form the writ ſhall be.” | 
Ld. Raym. 438. 


Cart 4. Anonymous. 


. OOPER deſired the opinion of the Court, that if a feri fas 
pn * C be direfted to make execution of goods, and aer le teſte ch 
4 "ey. wh the writ, and before the ſheriff executes it, the party ſells the go 
TI 'he bond fide, if they can now be taken in execution.— Tu Cov 
writ, held they might; for by the award of execution, the goods wen 
Poſt. 181. 440. bound, ſo that they may be taken in execution, into whoſe hands 
5 ſoever they come.— And WALMSLEY ſaid, fo it was ruled in acal 
. at Hertford term, wherein he was of counſel. 


Sid 271. Carth. 419- Gilb. Ex. 13. 6. Mod. 225. 1. Salk. 310. 2. Stra. 761- 1. Bac. Abr. 20 
1. Term Rep. 729,—By * 2. c. 3. no Writ of exceution Hall bind the property but from the tine 
of its delivery to the ſheriff. | | 


Cas 6. Bullock againſt Sir John Smith. 


A ſpecial plea A ETION SUR TROVER of fix oxen in Londen, and there 
converted. The defendant ſaid, he ſeized them in the mand 


HOC that he was guilty in London,—PEtr CURIiam. It is no plea 3 
Co. 10. 91. a. e. for it amounts but to the general iflue, containing no matter 6 


Ant. 168: to make the ial. 
Pol. 484, $04 0 e place materia 


Eaſter Term, 
32. Eliz. In the Queen's Bench. 
6 3 1 \ 
Sr Chriſtopher Wray, Nu. Chief Fuſlice. 
1 Sir Francis 1. 2% Kur. 1 ; 
* John Clench, £/q. uſticer. 
4 Edward Fenner; EJq. | 
land! Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General. 
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men n. 2 | / 
Marſh againſt Aſtry. | | Catz 1. 


cos UPON THE CASE. 4 Whereas he bad brought ic a writ be de- 


oth « a writ of entry againſt Champion, for certain, lands in Zaft- livered to the 
TP « Barnet, directed to the ſheriff of Hertford, returnable under-ſheriff to 
ve 08abis Martini, and delivered it to the defendant, being under- — bh 


ſheriff of the ſaid county, to be executed in formd4 juris, and gave deceitfully neg- 
him 28. for executing it; and that ſuch a day he had cauſed the ar 
lad Champion to be ſummoned according to the writ ; yet falsd & — lie mn 
nalticze intending to deceive the plaintiff, and to hinder him of againſt fin; for 
bis recovery of the ſaid lands, did not return the ſaid writ of ſum- P<34p5 the 
nons at the ſaid day of Octabi Martini; PER QUOD he retardatus — i gn” 
fat of his recovery of the ſaid lands, to his damages of 10001.” # ſhall be in- 
pn not guilty pleaded, it was found for the plaintiff. - Cok — — = 
red in arreſt of judgment, that this action being for non. fea- tiwe of he re- 
w, 1. e. for not returning the writ, the action lieth not againſt turn 
 under-ſheriff, but ought to be brought againſt the ſheriff him- 8 
e = be is reſponſible for all things concerning the office ; and 
relied upon 19. Hen. 6. pl. 29 41. Aff. 12. 21. Edu. 3. pi. 46. 1. Roll. Abr. 
| ondly, It was not averred that he was under-ſhberiff, and con- 53 91 
in the office at the ſaid day of Ofabis Marrini, for otherwiſe 6 + rs 
| _ lieth not againſt him. " Leon. 146. 
ry * a/lacantur. | For firſt, The under-ſheriff for a tort done by _ 7. Edw. 6. 
| 1 puniſhed. And here it is alledged, that he 74 4 Bae. abr. 
r 
e e it: he writ, for 
- 2 puniſhable ; as 19. Hen. 6. Cc. Allo he is charged in . Will 1. 
be. | — for that he took money to return it, and did not. 2. Bl. Rep. 633. 

tar _ — it ſhall be intended that he conti- — * 
0 — — for that he was under-ſheriff when the writ Cowper, 493+ 
0 ny im. And it is alledged, he cauſed the ſammons 
— = w_ not return it at the day ;; by which it ſhall be 
ſued, = 8 r was in him. And for this falſehood 
hed fos the — — by verdict againſt him. And it was ad- 

Tilley 


— 


176 Eaſter Term, 32. Eliz. InB.R. 

3 Tilley, again Anthony Wye ſenior. 

An indamest APPEAL of murder by R. Tilley of the death of G 7 

charging that on brother againſt A. Wye ſenior. And declareth, that 4 7 
ſuch a day Junior, (who was abſent, and whom he would appeal, if 

per cuſſit B. of "5 f peal, ik prg 

which he lan- ſent) 18. Feb. 30. Elix. Wc. ſuch an hour at D. percuſſit the fi 

guiſhed till ſuch G. Tiley with a ſhot of a dag, of Which he languiſhed until t 
day and died; 26th day of February following, upon which day he died: 0 

AND THAT C. Kew, FE Y ed; andth 

fait adtuncer the ſaid Anthony Wye junior feloniouſly and voluntarily him gi 

Een praſcr, kill and murder; and that the ſaid A. Mye ſenior fuit adtunc 

pp er ibidem preſens abettans et comfortans the ſaid A. Wye junior th 

ad:unct et ibidem felony and murder aforeſaid to do, &c. - ATK1Ns0N for 4. IW; 

ſhall refer to the ſenior (who was preſent) demurred upon this declaration in ti 

o —— appeal, becauſe it is uncertain; for it is, that 4. Wye junior (uch 

given. an hour and place made an aſſault upon the ſaid G. Tilley, aud 

there and then gave him a mortal wound, of which he died, & 

2 Hawk. 264, and that the ſaid A. Wye ſenior was then preſent and abctian 

Ke. which is uncertain ; for it may be he was preſent the ſan 

day, at the time when the aſſault was made, but was gone befo 

the time of the ſtroke ;- and then he is not principal. 35. !{n.6 

pl. 48. In treſpaſs the defendant juſtifieth, that at the time of th 

treſpaſs ſuppoſed, he was parſon, and took them for tithes. And 

was no plea; for it may be he was at the time of the treipals ly 

poſed, and not at the time of the treſpaſs done; fo 35. Her. 6. 1 

treſpaſs for lying in wait to beat him, the detendant faith, thi 

at the time of the treſpaſs ſuppoſed, and after, he was his villen 

and yet not good; for it may be that he was not his vil 

g at the time of the treſpaſs done. 3. Hen. 7. pl. 11. 10. Edu. 4. fl 

15. Allo two days are mentioned; one the day of the ſtroke, ani 

the other the day of the death; and it is alledged, that he was 41 

tunc & ibidem aidant, &c. ſo is uncertain to which of the days it! 

to be referred. CV x IA contra. For when it is ſaid that he was « 

tunc ¶ ibidem praſens, &c. to the felony and murder in manner afore 

Co. 4- 40. a. ſaid doing, this muſt refer to the time of the ſtroke by which! 

felony was done —Wrar ſaid, if the indictment had been, t 

ſuch a year, day, place, and hour, the ſaid 4. Wye 2 made 1 

aſſault and gave the ſtroke ut ſupra; and that the ſame year, G7 

- and place, the ſaid A. WW ye who is now appealed was preſent; tu 


>, had not been good; for it may be intended at another hour, becauk 
5 5 the hour was not mentioned; and therefore it hath been adjudg 
- that in ſuch caſe the hour is neceſſary to be put into the indictmeute 


appeal, when the felony was done; for he cannot be principal, bt. 
he is not at the ſame time preſent. But as it is now, ts 
enough: for it is, that he was adtunc & ibidem preſent, &a 
cannot be intended but he was preſent at the {ame inſtant of ti 
And of this opinion were the other Juſtices ; but they would 
viſe, &c. | 
ee EONS IT Hedd again Chalenor. | 
„ FJECTIONE FIRMA. And declares upon a leaſe by ind | 
— — ture made by Fane Beard. The jury found, that the true 
C name of the Of the leſſor was Joban, but ſhe let the land by the name of J 
| lefſor was and prayed the diſcretion of the Court.— This being 90” 


He ledſeie — War, C. J. ſaid, the names are both one; and ſo it had ber 


Fane, Ante, 59. 149. 2. Roll. Abr. 42. 135+ Cro. Jac. 445. | z hade 


C48 3. 


7” Dkr Tor 34. e 
3qdged before this time in this place, upon conference with the How 
nmarians, that Jane and Johan is one name. Ga wr ſaid, e 

b. aftion is not grounded upon the indenture, but upon te 
ſe, and the indenture is but an enforcing of it, and it is found 


re: bet, &c.—And afterwards, notwithſtanding this variance, it was 

A und for the plaintiff. TE 15 | 8 

FP Spire againſt Roſs. Carr 4+ 
n di | 


\ CTION upon the 5. Elia. c. g. for perjury. It was found for Quere, 1 
the defendant, and nine pounds aſſeſſed for coſts to him. It fendant in an 


* moved that coſts ſhall not be given againſt the plaintiff, for ackton for per- 
| lueth as a party grieved, and not as a common informer, and fo Jury Tp om 
a tl | } 8 , , 410 c. 9. is intitled 
* x within the 28. Eliz. c. 5. But it was anſwered, that coſts ſhall to coſts ? 


here upon the 21. Hen. 8. c. 19. which giveth it upon every Hutton, 22. 
ton upon ſtatute.— Gawo r. This cannot be, for the 5. Zliz. 1. Brownl. _ 
. vas made after that ſtatute. Q ere of it. He os 3% | 
1, Salk. 30. 1. Bac. Abr. $17. 620. 2. Hawk. 390. Vide 3. Burrow, 1724+ in point. 
I * 5 5355 CS 
Lewis Vanvivee againſt Mich. Vanvivee. es ; 


en, 6 
* D757 upon a bond. The condition was to ſtand to the arbi- n award hall 
1 


gament of J. S. of all controverſies between them. 7. S. be intended to 
trated that the defendant ſhould deliver to the plaintiff ſix be wv _ 
wb cloths, which were bartered by J. D. for the thread of the EG wes: 
kintiff; and the breach was. aſſigned in this point; and after ver- leſs che contrary 
Kt for the plaintiff, — FE NNE R alledged in arreſt of judgment, that *PPcare 

Is is out of the ſubmiſſion, for it appeareth not there was any 

jtroverſy for it; and ſo void. Cx iA. It ſhall be intended to 

n controverly, if the contrary be not ſhewn, and that they 

in the hands of the defendant.—And it was adjudged for the 


afore Herd againſt Burſtowe. | Cann '6, 


NOR in a judgment in a /cire faciat upon a recovery in debt. A ſcire fact 
Ce a —Firſt error. Becauſe the plaintiff ſued a /cire facias after the — 
to have execution by attorney, without a new warrant of at- vencels iffuod 
ey, which ougM not to be; as 33. Hen. 6. pl. 49. 34. Hen. 6. againſt the 
* 51. But it was ſaid, he ought at firſt to aſſign this for error, r „ 4 
io ſay that there is not any ſuch record of a warrant of at- be joined on 
ney, for this is a ſeveral record from the body of the record ; it, or the judg- 
dhe ought to have a certiorors to certify it. Io which GA w Dy tome 
= ſeed, there being no other Juſtice preſent. Second error. This htc 84. 1g 3s 
te facias againſt the bail, for the non appearance of the | 
: pal; and it is not mentioned that proceſs was awarded againſt © 8 
* 1 that it was prayed, et ei conceditur ; but it is not, ideo pra- 
TE 1 c. as it ought to be; and although he that 
* N afterwards appear, this might be without proceſs, a. d 
ceſs * —Thir dly, The name of the bailiff that ſerved the 
* Talg, the return of it. But it was ſaid, that this is by 
«nh aa. doth not extend to a bailiff, but to the ſheriff, — 
wed . hay , Judgment was given without demurrer or flue 
* v4 although there need not be à declaration in this calc, 
* an in a per que ſervitia, or a guid juris clumat, for 
diz. PART 1. N thele 


| 
| 
j 
i 
| 
U 


be prohibited, him. Tranſam appealed to the archbiſhop; and pending the x 
though the ifſue peal, coſts were aſſeſſed againſt him in the court of Norwich, 2 
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hne theſeare declarations in themſelves, yetthere ought to be a pie | 
gat it, and the plaintiff to reply to it; and upon the Pleadings the 
Dur. nuſt be an iflue or demurrer, and then a judgment, and not os 
wiſe, except upon a 1hil dicit. For the ſecond and fourth error, th 

judgment was reverſed. . Vide 10. Edw. 4. pl. 7. 11, Hm, 4 þl. 

25. Edw. 4. pl. 15. . | | 

cer 7 · | 4 | : : Tranſam's Caſe. | 
8 ROHIBITION. The caſe was, Tranſam, parſon of Den}, 
—— P ſued one for tithes in the court of — and one oy | 
— * ; ute Parſon of Stonhum, a pariſh adjoining, came in for his title; a 
be Ho. Har, goon ſaid that the land for which tithes were demanded, are within hi 
the cle, the pariſh of Stonham, and not within the pariſh of Denhom. Upe 


2388 this they were at iſſue; and found for him, and ſentence given f 


- 


was triable at cording to the 32. Hen. 8. c. J. and proceſs againſt him there: 2 
Poſt. 228, becauſe the iſſue was triable at the common law, he brought a pr 
hibition to the court of Norwich. But for that no ſuit was there de 
Cowper, 422, pending, but he had removed it before the archbiſhop by appeal, 
| conſultation was awarded, for they might well proceed for coſts; be 
if he had not removed it, a prohibition had well been grantable; a 

he might have had it, though he was party to the libel, 


cle 8. Sale againſt Marſh. 

T CTION for theſe words: Thou haſt uſed juggling with a 
o accuſe . . 

another of « but thy juggling ſhall not ſerve thy turn, and haſt forged 


hevieg forged a « writ of QUARE IMPEDIT (innuendo a writ of guare impedit) agait 


writot f. 6 him and the biſhop of Coventry.” After verdict it was moved 
tionable. Lewis, that the words were not aCtionable.—Cur14. Thef 


words are not actionable, but the laſt will well bear an action.— A. 
1. Hawk. P. C. the plaintiff had judgment. 
338. 3. Mod. 66, 12. Mod. 493- 496. Stra. 69. : 


Cann 9 Dabridgecourt againſi Smalbrooke. 


An aſſumpſit will A SSUMPIIT. That whereas the defendant had recovered ade 
ie on a promiſe againſt Lane, and had a capias ad ſatisfaciendum directed 
1 the ſheriff of Warwick, and delivered it to the plaintiff being thi 
demnify the ſheriff there, in conſideration that he would make J. S. (wht 
3 the defendant did then name) his ſpecial bailiff to ſerve his | 
conlidekacion of ceſs, that if the ſaid Lane did eſcape, he would take no advant 
his delivering againſt the plaintiff (whereas in truth the delivery of the writ 
—— '02 the promiſe was to S. under-ſheriff of the plaintiff, and not to! 
nt plaintiff himſelf); and alledges in fas, that he at the defendan 
Ante, 153. requeſt made J. S. his ſpecial bailiff, who arreſted the ſaid Ls 
om 190+ 430. and ſuffered him to eſcape; and that the defendant againſt 

| promiſe had taken advantage of this eſcape, and had ſued bim 
S. c. Owen, 79. recovered ſo much, &c. and upon nen ofſumpſit pleaded, i 
r 4 found for the plaintiff. —And it was alledged in arreſt of judgme 
Leon. 132, that this is no conſideration; and that the promiſe was 3g 
3- Lecn.2%7- 23. Hen. 6. c. 10. —-CVRIA. An afſumpft is within the ſtatute, 


5 1— * is as void as an obligation, but here it is not contrary to the ſtatut 
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0 / | | : 

1' is 2 * conſideration, that he ſhould make one his ſpecial. Da RAO 
if which otherwiſe. he would not do, nor truſt him; but would 8 va | 
+ ade his warrant to his own bailiff, which was ſworn, and g, 9m. 
"Jrenture bound to ſave him harmleſs againſt eſcapes, &c.— 

n was adjudged for the plaintiff (a). 
e Confirmed upon a writ of error to the exchequer chamber. Vide poſt. 271» 


Purſell's Caſe. Caen 10. 


| was indicted of felony before the Juſtices of gaol delivery in Outlawry in fe- 
the county of 2 and outlawed upon it; and brought lony may be a- 
+. becauſe in the indictment he is ſuppoſed to be of London, yn „ 
ithe capias was awarded to the ſheriff of Somerſet; whereas by oc iſſued 
ſtatute of 8. Hen. 6. c. 10. it ought to be to the ſheriffs of Lon- contrary to 
u which he inhabited; and for this cauſe the outlawry was 27 3 
5 d (a). And ea. was taken to the indictment, which dictment was 
taken and found before the Juſtices of gaol delivery, who have taken by juſ- 
wthority. to take indictment unleſs they be juſtices of peace. 3, 22 ＋ 
grab. * Commiſſions” 24.— And for this cauſe the indictment ſhall be quaſhed. 
dſo diſcharged (6). - 8 | | 
N Gs 59. Plowd. 137+ 2+ Hawks 434- (5) Cro. Jac. 388. 2. Hawk. P. C. 32: contra. 
Abr. 770» 


Hadman and Green againſt Ringewood. ä CAst 11. 


e moved by Tax FIELD, that the action was not well An aQion by 
wrought, becauſe it was ſuppoſed ad damnum ipſorum, whereas it <burch-wardens 


wid be ad damnum parochianorum. 8. Edu. 4. pl. 6.— Co kx. It 1 1 


be either way, And he ſaid the precedents are both ways, and predeceſſor, 
xutors ſhall have treſpaſs of goods taken in the time of the teſta- 8 
; ſuppoſing it to be ad damnum ipſorum.— But afterwards it was hien 


chiamor um, 


| that the churchwardens in whoſe time the goods were taken, Ante, 145+ 
ſuppoſe it to be ad damnum ipſorum, or ad damnum parochia- 
n, attheir choice ; but the ſucceſſors muſt of neceſſity ſuppoſe Daliſ. 105. 


ode ad damnum parochianorum.—And for this cauſe it was ad- — 
. 5 3 0 


gel that the plaintiff nihil capiat per billam. | U. Hal 


e, 612. 
. Hale, 164. 1. Hawk. 145. 2. Str. 852. Ld. Ray. 337. 6. Mod. 395. 2. Pecre Will. 126. 


Wolman again Tye. Od 58 
Michaelmas Term, 31. Y 32. Eliz. Roll 5 32. | 


SUMPSIT. That the defendant did aſſume, that if the plain- A declaration in 

bf was ejected during the term by him or any other, that he nt on « 
pie him forty-ſeven pounds; and alledged, that he was ex- — 2 

d during the term: and judgment was given for the plaintiff, plaintif was 

Init of enquiry of damages awarded and returned. It was 1 

el in arreſt of judgment, that he alledged that he was expulſed hd 133 
| the term: but faith not by whom. — Ga wr, Juſſice, at Ante, Dy 8 

bed, that by the plea of the defendant, who had pleaded a Poſt: 675. 

i plez, this matter was waived; and a demurrer was joined 

ite plea, —But it was adjudged, that this was a thing material, '- R. Ab. 71. b. 

werlable z and without alledging of ir the plaintiff had no cauſe d 33. 

=, and no plea of the defendant could make it good. As in 

yt to do a thing upon requeſt, if he doth not alledge the 

place of the requeſt, it is not good; and advantage may 

upon it after non afſampfit pleaded. Mich. 32. & 31. Zlis. 

Wn adjudged for the defendant. 


N 2 Harris's 


8 — — —— 


, 1 EI 


If an attorney A CTION upon the caſe was brought by an attorney of | 
ſue an attorney 


4 a 
7 % 


% 
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Carr 13. | ny Harris's: Caſe. by 


queen's bench againſt Harris. He pleaded the privilege of (; 


2 wer vr hy ford, and prayeth, &c.— It was held he ſhould not have it, for i 


ſcholar, the de- Plaintiff being privileged here, no other privilege ſhall be allowed 
fendant ſhall ſo if an attorney here be ſued by an attorney of the common plex 
"rx have Privi- he ſhall not have his privilege. But notwithſtanding the defend 
ge. . 
Palm. 403. ſaid he would plead it at his peril. | | 
OE , | 
Dyer, 287. Lit. Rep. 3049 1. Ld. Ray. 343. Strange, 837. 1141. Dougl. 313. 531. 


Cs 14. | Foxall againſt. Venables. 


3— A ETION upon the caſe. And declares, that he is an, inhabit 

cannot preſcribe in D. in the vill of D. and that all the inhabitants there, ti 

hes reg out of mind, &c. had a way to the common, &c. and the defend 

mteyeſt. ſtopped it, &c. 

Poſt. 363 441- It was moved by Mass v after verdict, in arreſt of judgment, tl 
the inhabitants cannot preſcribe, but by way of uſage; and heh 
not alledged title to the common. 

EGERTON, Solicitor. Inhabitants cannot preſcribe for matter 
intereſt, but for an eaſement they may ; and the plaintiff need 
make a title, becauſe the action is only for the diſturbance of 
way; and that inhabitants may preſcribe for an eaſement, be rel 
upon 2. Edw. 4. pl. 5. & 25. Edu. 4. fl. 29. but to profit or c 
modity in the freehold of another, they cannot preſcribe. 7. E 
4. pl. 26. 18. Edv. 4. pl. 3. | 

GawDY, Fuftice. There is no difference, but in both 
they ought: to alledge an uſage. 2. Mar. Brook. © Praſcrip!.” | 
6. & 5. Edu. 6. Dyer, 71. 18. Eu. 4. 3. 

War, C. J. contra.—Et adjournatur. 


Carr 15. | Bugberd's Caſe. 
| Hilary Term, 31. Fliz. Roll 4. ard 488. 


> writ of te. ERROR in guare impedit, where damages were given for 

Nitution for queen; and the judgment was reverſed, Mich. 32. Paci 

e , The plaintiff had a writ of reſtitution awarded for the mean 

walentioms@c, fits, and a fieri facias ad valentiam de bonis & catallis of the ine 

may be jaiacd, bent of the queen, and all in one writ returnable Craſtin? 11 

— e tatis: the ſheriff takes the inquiſition upon the day of the 

return. of the writ, viz. Craſtino Trinitat and returneth it. And firlt, 

Ante, 162. ception was taken, that the inquiſition being taken upon the 6a 

Poſt. 468. 761. the return of the writ, was void; for the day is excluded, 3 

only for the return of it. 31. Hen. 6. pl. 13. 33. Hen. 6. 

2. Roll. Ab. — Second exception. In the writ of inquiſition there is conf 
71 allo a fieri facias, which is not to be. 8 

CuR14. The writ is well ſerved, and varieth from the © 

the exigent, 33. Hen. 6. pl. 45. and of the venire facia! ad 

cfabis : there the day is excluded, but not here. But if i had 

taken the ſecond day of Craft. Trinitatir, and before the i 

day of Croft. Trinitatis, it had not been good. As to the 0 

exception, they may be both in one writ. 6. & 7. Edu. 6. 


the like proceſs. And it was ruled accordingly. 
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Parkes againſt Moſſe. . Carr 16. 
41 | Hilary Term, 31. Eliz. Roll 31. 1 
of Gy | | | 
for th ; CTION SUR TROVER. The defendant pleaded a recovery if a defendant 
lowed 2painſt J. P. and that a freri facias was awarded to the ſheriff; die MT fe | 
n plea id alter the writ awarded and delivered to the ſheriff, J. Parkes 3 de 
fend lied poſſeſſed of the goods, and made the plaintiff his executor ; taken in * 


ad afterwaròs the defendant, by force of the ſheriff's warrant, took bands of his 

hele goods in execution, as bailiff to the ſheriff, and delivered them D + oLBne | 
o bim. The plaintiff replieth, that the ſheriff returned upon the not be affected 
Tit, Torde : and upon this it was demurred in law. Firſt queſtion. by a falſe re- 

{the party dying after the writ of execution awarded, and before it y pg _ 

u ſerved, if it may be ſerved upon his goods in the hands of his 

xecutor or adminiſtrator? And it was held it might; for by the, Mod. _ 
xcution awarded, the goods are bound (a), and the ſheriff need 2. Vent. 218. 
jt take notice of his death. 26. Hen. 7. pl. 5. 6. Ediu. 6. Dyer, 4. Bo. 2 593. 
Second queſtion: If the falſe return of the ſheriff ſhall make M ae, 1 
be balliff puniſhable for that he did lawfully ? for he was a bailiff 1. Leon. 144. 
rant, and a mere ſervant to the ſheriff, and not a bailiff of a fran- E ee 188. 
ie, And it was held clearly that it ſhould not; for by the exech- pp PN OO” 
xn by the bailiff, the party was diſcharged of the execution; and 8. Co. 17t. 


ferefore, it is not reaſon he ſhall take advantage againſt the bailiff. Cro. Jac. 481 


. . Ld. Kay. 6986. 
Aud it was adjudged for the defendant. 806. * _ 
| | 3. Peere Will. 399. 1. Term Rep. 361. 72% 
% But now by 29. Car. 2. c. 3. no writ 5s Mod, 377. 1. Salk. 320. Skin. 257. | \ 


{uccution ſhall bind the property but from 2. Mod. 310. 2. Vent. 2:6, Burr. 271. 
be une of its del very to the ſheriff. FE 


Williams againf Athet Ann. "We 
Trimuity Term, 30. Eliza. Roll 2 322. b | | 


[JECTIONE FIRM. It was upon ſpecial verdict found, that A vyerdi in 
the corporation of Mercers, London, were ſeiſed of the lands e ee 
queſt on, in the ſeveral poſſeſſions of two men; and being ſo 5 
il.) made a deed of leaſe to the plaintiff, and a letter of attorney plaintiff was 
J. S. to deliver the deed and the poſſeſſion. The attorney enters 0G 4 Na wy. 
nthe poſſeſſion of one of the men, and there delivers the deed ; * 5 
ater enters into the poſſeſſion of the other, and there doth de- the enquirx | 
fr the deedt. The queſtion was, If this were good for the land * nook 
ir which the ſecond delivery was? for as to the firſt, it was held perly 3 \ 
bout queſtion, that it ſhall paſs ; but for the-ſecond the doubt Ante, 167. 
$, d:cauſe one deed cannot have two deliveries. 3 5 
but The Cour held, that as the verdict is found, this matter 
A not come in queſtion; for the jury found that the corpo- 
uon was ſeiſcd; and being ſo ſeiſed made the deed; and then ; | * 
arcs no impediment but that the delivery ſhall be good for all, 
it ſhall not be intended but that the two men had poſſeſſion 
& tenants at will to the corporation; and then the delivery 
the leaſe in one place is good for all; and it ſhall not be in- 
aced that they had an eſtate for years or life, except it be ſo ſhewn. 
al here the defendant would have pleaded entry after the verdict 
Ditement of the writ : but it was held clearly he had not day to 
C it but * put to his audita querela.— And judgment was given 
de plaintiff, . 
Sir 


4% 
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cu. Sir Francis Willoughby and Ralph Sacheverel gan 
| Patrick Sacheverel, &ec, 


Treſpaſs laid 'TTAINT. Upon evidence it was moved, that wherez 
with a coutinu- A trick ro ied rae brought an action of treſpaſs — 
ande is good, 1 | . . . 
"otwithitand. NOW plaintiffs for breaking his cloſe, and depaſturing his wr 
ing an interme- with their cattle, anno 15. Eliz. and continuing the Pa treſpa 
diate entry by diver ſis diebus & vicibus until the day of the writ purchaſed, whic 
the plaintiff, was 28. Eliz. Upon evidence it appeared that Sir Francis u 
Ralph had entered and occupied for half a year, and afterward Þ 
trick entered and occupied it for a time; and after Rae 
tered, and after Patrick entered, and after Ralph re-entered and o 
cupied it till the day of the writ purchaſed. The queſtian was, 
this entry by Patrick Sacheverel be not ſuch an interruption ef th 
treſpaſs, that he ſhall be forced far every treſpaſs to have ſee 
actions, or that one action with a continuando will ſerve for al 
aux Cour held clearly, that one action of treſpaſs with a « 
tinuando will ſerve for all; and it may well be brought with 2 0 
qpeando, . : R 5 


Another queſtion was moved, becauſe it appeared that l 
Francis entered only at the firſt, and not after that Patrick had 
entered; and yet the jury had found Sir Francis and Ralph gul 
of the treſpaſs, and had aſſeſſed entire damages 3 10l. and in th 
it was ſaid they had found falſely, and had given exceſſive damy 
againſt Sir Francis.—But THE CourT held clearly, that th 
might ſafely find them both guilty. of the treſpaſs... But it ſeemet 
the damages were exceſſive againſt Sir Francis; and they b 
done better if they had found Sir Francis guilty only of t 
firſt entry. "Ne 


Cacr 19. h Utty Dale's Caſe. 


A leaſe to A. for Had, ſergeant, demanded the opinion of THE Covgrt 


— n this caſe. A leaſe is made to J. S. „ ta have and to hold, 
C. is an eſtate “ him and his affigns for his own life, and for the life of A. and B 


3838 we, F. S. dieth; If his eſtate be determined ? becauſe one cannot ha 
vine on 4 greater eſtate of frechold than his own life. 


determine | 
the death of 4. | 
Poſt. 491. AnDERSON and THE Cour held clearly it is a good lim) 
tion, and he hath an eſtate for all their three lives ; for althoug 
/ he himſelf cannot have an eſtate but for his own life, yet he a 
Co. Lit. 41. b. have it to grant to another, and the habendum for their three | 
* * . good limitation ; and by his death the eſtate is not determine. 
7. Wood's Con. but occupanti conceditur. And it was faid by ANDERSON 4 
V7  PBRIAH, that if tenant pur auter vie makes a leaſe for years 


commence after his death, this is good, and ſhall prevent 
' occupant (a); for the land is bound with this intereſt of tl 
leflee ; and he ſhall have it againſt all others, during the life 

eeflyy a que vie. R 
| (a) See 29. Car. 2. C. 3 and 14. Geo, 2. C 20» 


Willi 


— Eafter Term, 32. Eliz. In E. Cf. 1383 
William Coke de Inner Temple againſt Ro. Bacon. | Cart 26, 


UERELA upon a recognizance, of which there A releaſe of pare | 
quay. 7 for — of _ ſum ; and ſhewed a 2 e N | = 
exſe of 1551. parcel of the ſum contained in the defeaſance, and adh, is only 
f all actions for it —And by all Tyz Cova r, the releaſe doth good for ihe 
t extend to all, but only to the ſum contained in the releaſe; andꝰ | 
ke whole recognizance is not rehearſed, but only this parcel ; and 


e vis put to ſhew other releaſes for the reſidue. . 


* 


St. Auby's Caſe. i OF 
Eafter Term, 31. Eliz.— In the Exchequer. Wo | 


HE caſe was, The Earl of Arundel being ee of a term for A rent fir life 
0 


2. 1: — d out of | 5 
24 years in lands, grants a rent to St. Auby for his life, iſſuing out E term f | 
fad lands, and dieth. This is found by office, and the land inland! ns” 
pw being in the queen's hand, DREw prayeth an allowance of this chattel, and 


at, the term yet having continuance for divers years. — — 


But Po HAM, Attorney General, moved, it was a void grant to Jo io naw - 


gui ge the land, for he cannot have a franktenement out of a chat- termines. 
in U 2nd if he hath not a franktenement according to the word of 

man grant, he can have no other eſtate, for it is nat granted for any 

t th Ine certain. | 8 7 | 


MixwooD, Chief Baron. Although this cannot be a grant to 5. Co. 23. $1, 
a freehold, yet it ſhall be a grant as it may be, viz. a grant 

r ſo many years as the term endureth, if he live ſo long; for it is 

it 2 franktenement in law, but a chattel.— And to this opinion 

rand CLERK, Barons, inclined ; but ſaid, they would adviſe. 


Short again. Helyar, 5 
Hilary Term, 32. Elia. Roll 464. | 


RROR IN TRESPASS.—Firſt, The venire facias bore tefte Proceſsteſtedon 

upon the Sunday, which is not dies furidicus. Sed non allocatur, 6 

* is helped by the 32. Hen. 8. c. 30. Second error. Treſpaſs 5 x 

ere defalcatione herbe, & herbe conculcatiane pedibus ambulando, Foſt. 203. 181. 

f rands, quo ad depaſiurationem & conculcat” herbe, Er. whereas : 

Jaſturing was not mentioned before. —But it was held but ſurplu- Moor, 684 — 
* and judgment was affirmed (a). | — — 

1. Com. Dig. 316. 1. Term Rep, 782. 1. Term Rep. in C. B. 9. 


(2) See 4. & 5. Ann. c. 16. 


Trinity 


| 
| 
| 
| 
j 


336: 1 which the, land is ſuppoſed to lie; for there are two countics nam 
Law, 88, before, ſcil. GLoucesTER and Mipprzskx, fo in com prod 


fore it is due. 


184 3 | 
Trinity Term, 


32. Eliz. In the Queen's Bench. 


* Sir Chriſtopher Wray, Kut. Chief Juſtice. 
Sir Francis Gawdy, Knt. 20 | 
John Clench, Ey. Fuftices, 


Edward Fenner, £/q. | 
Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Rut. Solicitor Generdl 


Can 1. 


Elnor's Caſe. 
If an indifte E AND OTHERS were indicted upon the 8. Hen. 6, 


— c. 9. of forcible entry. The indictment was, % d cum in 
certainty to flatuto parliam. tent”. apud Weſim. in comitat” Middleſex, &. 
a N qu JoHAN NES ELNOR and others, &c. de Slimbridge in comitit, 
Ante, 101. prædict apud S. predif. in com prædict one cloſe, being the free. 
| hold of the Counteſs of W. with force and arms, &c. had entre), 
Kc. and her expulit et diſſeiſivit, &c. Exception was taken to lis 


2. Hawk. P. C. indictment, becauſe it is not certain in what county Slimbridye is, in 


is uncertain; and if it be referred to that which is named laſt, 
as it ſhall be moſt properly referred, then it is to Midilejex; and u 
indiftment taken in the county of Glouceſter of land in Midi: 
is void, —And for this cauſe principally the indictment was held is 
ſufficient; and the parties were diſcharged. 


ce 2. Dalton again ſt Selly. 
Money cannot EBT. It was held vER CuRIAu, that a foreign attachment 
be attached be- cannot be of a debt before it be due; and therefore whereas ove 


do, 296, indebted in a fum of money to be paid at Miuhaelmas, and it 
Poſt. 512. was attached before Michaelmas, but the judgment of the attact- 

ment was not till after Michaelmas, it was clearly held to be v0, 
1. R: Abr. 68 . becauſe it was not due when attached. 
1. Sid. 327- 3, Leon. 236. cn. 1. Bac. Abr. 692. 


ca 3. Con leigh again Edwards. 
Eafter Term, 32. Eliz. Roll 310. 


The traverſe of FALSE IMPRISONMENT. For impriſoning him at Briſtd. 
an immaterial The defendant juſtifieth that he arreſted him at Glouceſter, by 
* virtue of a commiſſion of rebellion, ABSdUE Hoc that he wif 
Poſt. 379.705. guilty at Briſtol. —And it was moved that the traverſe was 0d 
842. good, for the cauſe of the juſtification is not local, and ſo might 
juſtify in the place where the action was brought; otherwiſe it , 

the commiſſion | had been to arreſt him at Glouceſter And ſo wa 


the opinion of Wrar : Vd adjournatur. | = 
FE / / , Chriſta 
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Chriſtian Plaice again /, William Howe. Canes 4 
CTION for theſe words: Thou haſt taken a falſe. oath in the N 


« conſiſtory court at Exeter; and, If the action lay for theſe had taken a 
words ? The defendant did demur in law; and it was alledged that « falſe oath in a 
the action lay not, for it may have a gdod intendment 3 for every. —_— 
judge before whom an oath is taken may be ſaid to take a falſe 1 perjury. 
bath, not of hiqſelt, but of another before him. —Secondly, This Poſt. 297-419. 
5 uot a perjury puniſhable here, for the 5. Eig. c. 9. extends not — — ” 
io perjuries in the ſpiritual courts, and ſo is not puniſhable by the ** | 
common law. COR IA contra. As to the firſt, .it cannot be in- „ Roll. Ab. 40. 
tended, the plaintiff being a woman, before whom no oath can be Cro. Car. 436. 
uken: and to the ſecond, although it is not puniſhable by the . 
ute, yet it is a great defamation, ſo that none will credit her in Moor, 404, 573. 
ny thing: as to lay of a merchant he is a bankrupt,” for the Nox, 34. 
licreditz and though the ſtatute extends not to it, yet it leaves it;, . F. C. 
1. de punithed as it was before; ſo that it is puniſhable in the 57 
n -chamber.—It was adjudged for the plaintiff” oo N 


E. 


veal, Edwards again /f Watkin. ie ee 
we '  Eafter Term, 32. Eliz. Roll 18. or 189. 
red, | 


e RROR IN TRESPASS. The writ was quare clauſum fregit, Variance. 

„ i and the count was c/auſa fregit : and for this variance the judg- Foſt. 198. 
mern was reverſed. 5 2. Vern. 153. 
all þ Co. Dig. 24, 25. 2. Will, 394. 2. Salk 658, 701. 4, Mod. 246. 6. Mod. 303. 2. Ld. Ray. 1409. 


laſt | 
** Lucas againſi Donne. | | Cary 6. 


lle ex Michaelmas Term, 31. & 32. Elia. Roll 394. 


Au | RROR of a judgment in the court of Hel/ion. He ſheweth not judgment re- 
what court it was, nor by what title it was held; and the veried for not 


= was in Eng Ii. — And for theſe cauſes the judgment was re- Ding in what 
erled (a). The 1 5 


rum Ante, 8s. 
Cowper, 18. 1. T. Rep. 151. 


ment 0% By 4- Geo. 2. c. 26. and 3. Geo. 2. c. 27. all proceedings in law are now to be in Engliſh. 


5 Olle 


nd i Derered againſt Ratcliſſe, late Sheriff of London. Cazx 7. * 


tach- 


void, Eafter Term, 32. Eliz, Roll 3 329. 


Der for an eſcape. And counts, that whereas he had judg- A cuſtom to 
, neat in debt againſt one in London, and a cap. ad ſatisfac., charge the bail 
guoſt him, upon which a non inventus was returned, for . 

e of his ſureties, being in priſon there upon a plaint there, un- of a ca. fac, 0 

kr the cuſtody of the defendant, was detained in execution ſecun- *gainlt the prin- 

m conſuetudinem civitatis prædict. as appeareth by the record there, _ —— 


Waker he eſcaped, &c, Upon this the defendant demurreth. Firſt — 92 them, | 


alc. For that it is not expreſsly ſaid that there was ſuch a cuſtom, is wid. 
Kt only ſecundum conſuetudinem, &c.---Secondly, The recognizance . 

be dall is joint, and only one is commanded to be detained in exe- 1. Roll. Abr. 
ba. —Thirdly, The cuſtom is not good, for he ought to have 1. Sid. 339. 
Jare facias againſt the bail, for it is unreaſonable to take him — — _ 


. Allen, a 
oe 29. Palm. 567. 565. 891. 8 673. 2. Will. 204. Dougl. 


* 
in b 
< 


| 
| 
| 
[ 
| 
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oy 
Divas in execution without anſwer ; for he might plead a releaſe of 4, 
againſt party, or that the principal is dead, and ſo diſcharge himſelf 
RaTCLIFFE — And for theſe cauſes it was held the declaration was not poo 
and the Guſtom unreaſonable ; and the plaintiff had judgment. 


Wann Wood againſt Payne. 
Deen, FP JECTIONE FRM. After verdift it was alledged in and 
— [r of judgment, that the declaration was uncertain, viz. de 


4 acres of land ineſuagio ſive tenemento, and four acres of land to the ſame belony 
pertaining, ing: and for this uncertainty it was held clearly no judgment fi 
. be given of the meſſuage, nor of the damages or coſts, for they ar 
ln. intire. But judgment was prayed for the four acres : but to that i 
was ſaid to be uncertain alſo, for it appeareth not to which © 
them they did appertain. But Ga wr faid, the words (pertai 

1. Sid. 89, ing) are void; for land cannot properly belong to a houſe, 
| Pop: 203- Hill v. Grange is; and then it is as a declaration of meſſuage « 
Cog -355* tenement, and four acres of land; which though it be void for the 
Cro. Rs. firſt, it is good for the land : and thereupon the plaintiff teleaſed 
Hardres, 173. the damages, and for the four acres had judgment. And it v 
Lo Ray: 19. faid that in Mich. 27. & 28. Elia. ſuch judgment was given i 

. 38 834. V Pitten v. Roberts. | 

1. Barnes, 117. 173 · Vide Cottingham o. King, i. Burr. 623. 2. Bac. Abr. 169. 1. T. Rep. 11, 


6. a Kerry again Bower. 


A plaintiſ may A UDITA QUERELA, For that the defendant recovered againſ 


— I 1 him this debt in this court, and was in debt to the plainti 


own hands. in another debt, he attached it in his own hands in London, an 


mw, 63. | upon this brought the audita guerela.--- And it was clearly held, thi 
{<> wing * audita querela did not lie ; for this inferior court cannot fetch thi 


er, 196. debt out of this court; and this debt is not attachable, as it » 
1. Brownl. 60. adjudged in Str Fobn Parrot's Caſe. And execution was awarde 


| Catz 10. Farr and Eaſt, 


An inditment THEM were indicted upon the 8. Hen. 6. c. 9. and three ei 
ee ceptions were taken to the indictment.Firſt, The entry i 
3 of F ſuppoſed to be into a houſe, and twenty acres of land, & aun bf 
the flatute· ſeilſſvit, but ſaith not, © inde.” Sed nom allocatur, for it ſhall be 
By tended.---Secondly, There was not contra pacem ; which Gav® 
— 307. held material. Waar contra. For it is ws £9 armit, oc. a 
. 120.125: formam ſtatuti, 6c. which doth imply ſo much.---Thirdly, 1! 
Stra. 443 1 , 
Ld. Ray. 382. ſtatute is, if a recovery in aſſiſe, or action of treſpaſs by vero 
3. Hawk. 354. or in any other manner, &c. and theſe words, er in oy # 
manner,” are omitted, ſo the ſtatute is miſ-recited. And ths 
held a material exception, for in this the ſenſe of the ſtatute n! 
tered, for this is tyed to a recovery by verdift only; but if k K 
been mil-recited in a point not material, it had been otherviſ 
and the indictment was diſcharged, Magdil 


8 


: 
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Migdalen Chamberlaine apzin# Toe. ele is. 


F8T upon a recognizance taken in London.” And declareth, Cuſtom of Lon- 
D that he wins there had uſed to take recognizantes by don to _ . 
cuſtom of all except infants and feme-coverts, and upon day en, ir cots 
except Sunday, and certain other days eſpecially named, and this re- ter: within the 


nizance was taken before the mayor there, —TanriELD al- city, with ex- 
2 divers exceptions in arreſt of judgment. Firſt, The cuſ- r 
om is unreaſonable, viz. to take recognizances of all perſons ex- — is 
pt feme coverts and infants, and doth not except men de non ſane PO 
pemory. Sed non allocatur; for ſuch may acknowledge a recogni- Rell. Ale 
zance, and have no remedy to avoid them; and therefore they are . i 
xcepted which may. Second exception. That it is not averred 4. Co. 64- 
that the defendant was not an infant, &c. or that the day upon — et 
which it was taken, was none of the excepted days. Sed nos all- ne 
zur; for it ſhall be intended, if the contrary be not ſhewn. by the 
lefendant. And ſo THE JUSTICES ſaid the lay is clearly taken 
x this day upon the 1. Rich, 3. c. 1. to plead a feoffment by cefluy 
que uſe, Third exception. That none can take recognizances 
ut Juſtices of record which had authority by patent, &c. as the 
Juſtices of the benches and juſtices of the, peace by commiſſion z and 
he mayor is not a judge of record, but by cuſtom. Sed non allaca- 

for the cuſtom is good, and the cuſtoms of London are cone 
med by parliament, and are good though ſtrange; and fo it was 
gudged in this cqurt between Mable and Erwing.---Fourth ex- 
pion, The cuſtom extends as well to recognizances taken of 
rangers as citizens, or for matters within the city. And for this 
mule GawDy held it was nat good. | 


„ an See 8. Hen. 6, c. 9. 5 

„ht 5 ; : 

+ | Watkins againſt Johns, c 13. 
it v 


RESPASS for aſſault, battery, and breaking of a pack of cloths, Pleading in 
and taking one cloth out of it, &c.— The defendant as to the treſpaſs. 
hlt and battery pleaꝗs not guilty; and as to the pack of cloths, 

c he juſtifieth, for that the queen granted the office of aulnage 

i) the moiety of the profits of it to V. Owen; and that the 

Owen by his deed, bearing date, &c. at ſuch place, made him 


a " <cputy ; and becauſe the plaintiff did offer to ſell this pack of 
_ bil, not having the aulnage ſeal to it, contrary to the ſtatute, 
11 ſeſed it as forfeited. Upon this plea there was a demurrer.--- 


101 166, ſerjeant, for the plaintiff argued,---Firſt, The plaintiff de- 

es of the breaking of a pack of cloths, and taking a cloth out of 
ud he anſwers to the taking of the pack, but not to the taking 
one cloth out of it, which is ſpecially mentioned.-—-Secondly, He 
eth not the ſtatute which makes the office of aulnage.---Thirdly, 
lbeweth that the defendant offered toſell it contrary to the ſtatute, 
- « 0 month not which ſtatute, and there are two ſtatutes which 

1 reral puniſhments, viz. 27. Hen. 8. c. 8. ſ. 12. & 6. Edw. 6. () 2. Henk. 
(«)---Foutthly, He {uſtificth by deputation from Owen, but — 
th not that the office was granted to him to exerciſe by 843- 76. 
=þ for this is an office of truſt, and otherwiſe cannot make a Ld. Ray. 1518. 

j---Fiſthly, He pleadeth that Owen by deed dated at Aber. Pougl 425+ 
| | gavenny 


T * 
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; 4 6 e 0 . 
1 boy 2 Penn For ſuing for tithes in court chriſtian: and 


- tithes is not by him to the ſaid parſon (Woodward) con ordatum & agreatum ful 


Ante, 136. tum et agreatum between the parſon and his poriſhioner, that fe 


_ cabfe, judgment alledged in arreſt of judgment, it was held erroncous, 


Warzizs gavenny made him his deputy, but ſheweth not the place where ths 
_ deed was made which is ifluable, for it may bear date at 4k 
Jouns. gavenny, and yet ſealed and delivered at another place; and ſo ther 
is no place from hence the venue ſhall come, if the deed be denies 


EQ Aud for theſe cauſes the plea was held clearly inſufficient : a, 
it was adjudged for the plaintiff. e 3 


= 481 13. NESS Bugg and Nelſon againſt Woodward. 


. doth ſuggeſt that one Prettiman was ſeiſed of the land of which 
the payment of the tithes are demanded; and in conſideration of five pounds pai 


om between them, that he and his aſſignees ſhould hold the land di 
ſon himſclf, if charged of tithes during the life of the parſon; and that afterwa 
9 «1 he let it to the plaintiff, and upon this a prohibition was granted 
Fol. 2459, Andi it was held he need not make proof of it, for it was a comp 

ſition with the parſon himſelf who fued. And a conſultation u 
2. Roll. Ab. 63. Prayed, for the agreement- is without deed ; and being for no tig 
Godb. 374 certain, but for the life of the parſon, it cannot be good withou 
— — 137 deed; and it is only an agreement, and no grant to be diſcharged 
Hob. 1176. and a grant of tithes to a ſtranger cannot be without deed (a), n 
Sed vide more can it be to the party himſelf that is tenant of the laud. | 


— — was ruled in the common pleas, Weſcled v. Pepper, that a concor.i; 


twenty ſhillings rent he ſhall have his tithes for twenty years if . 
parſon ſo long live, that a prohibition lieth not; yet there it v 
perſonal, and here for life. | 

. 'GawDy, Juſtice. A grant for life of tithes is not good withc 
deeds, but here it is a contract for money. 21. Hen. 6. pl. 4 
Leaſe for years of tithes is good without deed. Et adjournatur (I 


> (=) See 5. Geo, 3. c. 17. (6) This caſe was moved again, and a conſultation gran: 
olt. 249- | | 


Hos 1. Buſhe's Caſe. 


A ſheriff catinot 3 upon an eſcape againſt a ſheriff. He pleads 1 de | 
quſify an eſcape and by verdict it was found, that the plaintiff recovered again 
ina civil ſuit, F . Iv 1 
becauſe the pro- J. S. in debt, and after the year pafſed, had a capras ad ſatisjaci 
ceſs - hm dum againſt him, and the ſheriff by force,of it took him, and! 
—_— fered him to eſcape; and, If upon this matter he was chargeable 
Ante, 168. 271. this debt ? was the queſtion.—And it was adjudged he ſhould; he 
Polt. 466. though the proceſs was erroneouſly awarded, yet it was ſuffic 
for the ſheriff to arreſt him ; and he might juſtify in a falſe 10 
priſonment ; and therefore cannot let him at large. 
Bull. N. P. 66. Moor, 274. Dyer, 175. Pop. 203. 1. Leon. 30+ 5. Co. 64. 8. Co. 141+ C 
Jac. 3 280. 289. 21. Bullt. 64+ 2. Saund. 100. 3. M 325. Carth. 148. 234. Go Mod. 413+ 11. Me 
Gd Ex. — 700. 'Ld. Ray. 397. 776. 1530. Stra. 509. 50. 1184. Salk. 273. 4+ Bac Ab 
110. EI. U, 3 | , + | 


Cart 15. f . Hungate again Hamond. 


If a r who | - « JUROR was challenged and withdrawn; and upon 2 l 


was challenged awarded, and proceſs againſt the other jurors, he app&2 
appear on the RX : d this dcit 
tales and try the amongſt them, and was ſworn, and tried the iſſue. And tt * 

and if 


Ml] be ſtayed. 


eule . ; S | N 
4. Cro. ty. u,, Kaye f 


3 * 
— 


Rich 


= 
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EY 


Richard Cotton's Caſe. 998,” „ C481 16. 


Pe FIRMZ. Upon evidence it was beld, that if a An entry into 


difſeifor makes divers ſeveral leaſes for years, and the diſſeiſee Par* of lands is x 


enters into one part in the name 'of all, this is good for all, for whole. 

they are all derived out of one freehold ; and that an entry upon Ante, 167. 

part of the land is an entry into the houſe, which is in another 8 
prt of the land. | ; 3 7 


Metcalfe againſt Deane. Cas 5 


* jury were gone from the bar to confer of their verdict. A wear: 4 

One of the witneſſes that was before ſworn on the part of feu. 
- ; W's , becauſe one of 

Deane, was called by the jurors; and he recited again his evidence the witneſſes 


to them, and after they gave their verdict for Deane. Complaint bad recited his | 
king made to the Judge of the aſſiſes of this miſdemeanor, he — yen 
aamined the inqueſt, who confeſſed all the matter, and that the ka charged 


endence was the ſame in effect that was given before, & non alia to conſider of 


ir diverſa, 0 i | Poſt —_— 

a), 0 This matter being returned upon the paſſea, the opinion of THE _. - wif ute 

K oo was, that the verdict was not good, and a venire faciat de . 

— wu was awarded. Vide 35. Hen. 6. Examination” 17. 11. Hen. 4. Co . b. 
7 ; 1). and BRowNLow cited a precedent, Leming v. Kempe, ac- xx gl 
p . 307. 


cordingly. 3 2 
„cb. 36. 2. Keb. 13. 2. Barnes, 3:2, Salk. a0 7. Mod. 1. Vent. 97. Stra. 644. 1. Term. 
Rep. 11. 1+ Freem. 79. 249+ 787. 4. Jones, 83. i: FP 


— 


[ deb 
again 
rfaci 
od f 
ible fe 
d; i 
fc) 
lſe ig 


1. 0 
17. Me 
Ab. 44 


| being N and that the plaintiff would give his warrant to the bailiff who 


— 3 


Ante, i78. CLENCH, Juſticet. It is a good afſumpfit, being made to the party 


a” Michaelmas Term, 
32. and 33. Eliz. In the Queen's Bench, 


Sir Chriſtopher Wray, Ant. Chief Juſtice. 
Str e eee Kit. ts 
John Clench, EGyV. ( Tulle, 
Edward Fenner, E/. 
Sir John Popham, Knt. Altorney General. 
Sir Thomas Egerton, Knt. Solicitor General, 


— . 


— 


— 


C481 1. : ; Milward againf Clerk. 
A promiſes A SSUMPSIT. And declareth, that whereas the defendant 
* prey oy was arreſted at his fuit upon proceſs, the defendant, in 
| 4 by conſideration that he ſhould be permitted to go at large, 


ws eg arreſted him, to ſuffer him to go at large, that he would appear at 
ſheriff is not the day of the return of the proceſs, or would give him tc) 
void by 23. pounds: and alledged in facto, that he conſented that he ſhould 
Hen. 6.c. 10 he permitted to go at large, and gave warrant to the bailiff, &. 
> tas and that he did not appear at the day, for which he brought 
1. Salk. 238, action for the ten pounds. Upon non oſſumpft, it was found for 
Cowper, 128. the plaintiff. —GoDperrEY moved in arreſt of judgment, that this 
1. Term Rep. was a void afſumpfit, againſt the 23. Hen. 6. c. 10. for it is to ſuf- 


18. in point. . 
2. T. ag fer him to go at large contrary to that ſtatute.—Ga wor 21d 


— who had authority to diſpenſe with his appearance; but if the 
promiſe had been made to the ſheriff, or to any other to his uſt, 
it had been within the equity of the ſtatute. —FE NNE doubted. 
But afterwards judgment was commanded to be entered, if other 
matter be not ſhewn. | = 


Cann 2. N | Parker againſt Plummer. 


A deviſe of the VELVERT ON, /erjeant, demanded the opinion of THE CounT: 
© Meer and Parker having a term for ſeventy years, deviſed that his elde 


1.254" fon ſhould have the uſe and profit of it for three years, and that 
— 1 on afterwards his youngeſt ſon "ould have his leaſe and term, 
Poſt, 252 4% ſaving that I will that my wife ſhall have half the ſues and pry 

| « fits of the land during her life, bearing and allowing half the 
Moor, 633 et charges thereof.“ The queſtion was, If the wife had any c 
Ce. Lit. 4. b. tereſt in it, or only to have an account for the profits of the lan 
Plowd. 541. received ?—Gawpr and CI ENCH. She hath an intereſt in tbe 
— — land; for to have the iſſues and profits, and to have the land, “ 
5. Mod. 63. 101. all one; and ſo was the intent that ſhe ſhould have the land v 


" — — the ſon for her life; and if ſhe hath no intereſt, ſhe can have 29 


1. T. Rep. 105. action; for account lieth not for want of privity. 
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Eafter Term, 32. Elz. Roll 353. : 


CTION for theſe words: © Tibbott and one Gough agreed to It is flander to 
1. « have hired a man to kill me, and that Gough ſhould ſhew unge another 
me to the hired man to kill me.” Upon not guilty, it was found do an untawfu 
or the Naintif.—It was moved in arreſt of judgment, that ana cr. 
don lieth not for theſe words.—And ſo held GA w Dx, for it is not & 
edged that any act was done by the plaintiff, nor any thing put Cro. Jac. 56. 
ure by him; but only a communication between him and 2: _ 205» 
agb; but otherwiſe it is, if the words had been, He hath . Stra. wy 
i hired a man to kill me.” — FENNER contra; for it is an ill part, 2. 195 

br which he might be bound to his good behaviour. WAT 

a abſent ; but afterward being preſent, he agreed with Ftn« 

n: and judgment was given for the plaintiff, againſt the 

inion of GAW DOT. "; | 


Weſtbourne againſt Mordant. 177 ce 4 


\ CTION upon the caſe. And declareth, that whereas he was A declaration in 
poſſeſſed of a meadow called Par/onage Meadow in V. adjoin- — wo 
210 a little brook there, from the 2oth Aprilis, 31; Eliz. and need not ſtate 
uc inde poſſe ſionatus, the defendant the faid 2oth April put in di- pan * 
xr loads of ſtone into the 19-4 brook, and by it % 40 aguam ſance 3 
lun, that it from the ſaid 20th Ap. to the day of the writ pur- ereed. 
ſed, overflowed his meadow, To that he could not have any Poſt. 109. 403. 
nefit of it —And after verdict found for the plaintiff, it was | , 1 
ned in arreſt of judgment, becauſe the nuſanee is ſuppoſed to g. Co. "apt; 
done before the plaintiff 's title did commence, ſo no cauſe 1. Leon. 273. 
| ation -Gawpy. The declaration is good; for an action of 3 
caſe declareth the whole matter, ſo that it is not material Id. Ray. 1568. 
ten the nuſance was erected, for he that is hurt by it ſhall have 
tion, FENNER agreed, it may be the nuſance was not by 
e ſtopping till the running of the water, and the action being 
"ught as the truth is, is well brought. And War being abſent, 
commanded judgment to be entered, if nothing ſaid to the 
J. i | 


Sir William Waldegrave again Ralph Agas. cen 5, 
Michaelmas Term, 31. Eliza. Rall 712. 


| CTION for words, And declareth, that he was ſheriff of The flanderow 


Hell, a deputy lieutenant there, and captain of fix hundred m 1 2 

7s for the ſafeguard of the queen's perſon; that the defendant of by relation to 

enſerum non ignarus, and of purpoſe to draw him into diſcredit, the perſon of 

e theſe words to one Edward Hill, who adtunc fuit et adhuc y 
ſervant : « It is well known that I am a true ſubject, but n 

don ſerveſt no true ſubject, innuendo predift. Willielmum words it ſhall 


rave, « and that thy own conſcience doth accuſe thee — — 


bercfore.“ Upon not guilty pleaded, it was found for the they were 
i and damages five hundred pounds. "cp ſpexen of the 
au alledged by Lewis, in arreſt of judgment, that an Ha, f fit 
n lieth not for theſe words, for he faith not that Sir V. V. by the innuende. 


true ſubjeſt. Although the plaintiff ſaith innuendo the plaintiff, Poſt. 230. 268. 
| | 8. 6 


An. —D—— i, 


192 


| - credit as for which action lay; for it ſhall not be intended tb. 


2 


9 Co. 4. 15. 


was of counſel in them; for they ſhall be intended in a good ſenſe 
.and could not be intended that they counterfeited warraats, « 


was moved again by Cox x for the plaintiff, that the perſon of whi 


(c) Co. 4. 16. a. 


d me till I entered into a bond of twenty pounds to the kit 


but the quality of the perſon of whom they are ſpoken 1 ; 


Michaelmas Term, 32. and 33. Eliz. In B. R. 
theſe are not the words of the defendant, for perhaps E. H. a 


not ſerve any man, or his intent may be otherwiſe : and if th 
be intended of the plaintiff, yet they are not ſuch words of a 


he called him traitor or rebel, but that peradventure he was dif 
bedient to ſome procels, or that he was accountant and made ry 
true account ; and cited Stanhope v. Blith (a) and Kimzey's Ca/e, Hy 
being a bailiff brought an action for theſe words, “ Thou daf 
« ſerve falſe warrants, and deceiveſt the people ;” adjudged th 
the words were not actionable; for it is not averred by it that hd 
made falſe warrants, or knew they were falſe. And in the caſe a 
the clerk of the peace for Glouce/ter, ** You make falſe records, and 
« juſtify-them for true,” no action lay; for they might he falſe f. 
miſ-writing or otherwiſe. And in Savage and Cook's Cale, a 
27. Elia. adjudged that theſe words, Thou art a papiſt, and nd 
& the queen's friend,“ are not actionable. And the innuends nnd 
aid the matter, nor the averment that he was his ſervant will ne 
ſerve ; as it was adjudged in the caſe of George v. Parker for th 
words, «Thou haſt broken my ſhop, and taken my goods, “; 
nuendo, c that he had robbed him of them,” an action did not le 
for the firſt words were not aCtionable, and the ſecond could 10 
aid them. — GODFREY contra. And he agreed the caſe of Kim 
and of the clerk of the peace of the county of Gui er, for l 


records: but here it ſhall be intended in malam partem, that be 
no true ſubject, but a traitor to the queen.—Upon another day 
was moved again: and EGERTON, Solicitor, urged, that the 
words being ſpoken of a man of ſuch credit as the plaintiff, : 
to be more regarded than if ſpoken of a private man; and it i 
rule in the civil law, “ Sermo relatus ad perſonam debet intelligi ſec 
« dum conditionem perſone ;” and he cited the caſe of Mr. Edus 
Boughton v. the biſhop of Coventry and Litchfield, which was for th 
words, „He is a vermin in the .commonwealth, and a corm 
4 man; and for that he was a juſtice of peace, and a man of got 
eſtimation, it was adjudged, after long arguments, that he ſl 
recover, and had four hundred marks damages. — Afterwards 


the words were ſpoken being conſidered would bear an actiot 
and cited Birchly's Caſe (c), when words are ſpoken which tout 
one in his duty or courſe of life. And theſe actions are for 
diſcredit, and therefore ought to be adjudged according t0 
credit and place of the perſon of whom they. were ſpoken. 
Trinity, 2. Hen. 8. an action was brought by the bij/top of NM inche 
for theſe words, My lord of Winche/ter took me and impriſonſſ, 


« yſe;” adjudged actionable. And Hilary, 19. Eli. Rot. 484. 
Abergavenny brought an action for theſe words, * My lord of / 
« ſent for us, and put ſome of vs into the ſtocks ; ſent ſome of 
« unto the gaol, and put ſome of us into the houſe called Little Eale 
and adjudged actionable: but ſuch words as in the two laſt © 
ſpoken of a private perſon were not aCtionable—WRAT) 

The words themſelves for the generality of them may have 2 f. 
conſtruction and reaſonable intendment, and are not atvons 


a 


Gi Jered, he being touched in his credit, and courſe of life, they - Watve- 

dr e aCtiondble : as to call a biſhop «« papiſt, is actionable; ſo to n 2 | 
a.) : judge „ a corrupt man ;” for they concern them in their 1 

h ice; but to call a private man fo is not actionable. And whereas 


vas ſaid, that it appeareth not they were ſpoken of the plaintiff, 

: that it may be intended E. H. did not ſerve any man; as to- 

it, the innuendo takes away all uncertainty in that; for ſo it is in 

| ations upon the caſe for words, the innuendo makes them ſpoken . 

the plaintiff, and the defendant is found guilty; and ſo is eſtop- * 
4 to ſay, he did not ſpeak them of the plaintiff.— Ga w DT. For 

e certainty of the perſon, there is no doubt but that the innuendo 
es chem as certain as if he had faid, “Sir William Walgrave is 


e nue ſubjec;“ but for the generality of the words he doubted, 

en defred to ſee Bucklie's Caſe. But as to the words “ true ſub- Poſt. 230. 268. 
ber he ſaid, they could not have any other reference than that Cro, Jac. 202. 
no «25 not true in his allegiance, or in his ſubjection, and cannot by 
e intended falſe in other matters of account, &c. — Becauſe FenNER 


dot ſatisfied, they would adviſe till another term; and the 

| 2 it term it was adjudged for the plaintiff. +. 1 

2 | Taſſall againſt Shane. | Car 6. 

Trinity Term, 32. Eliz. Roll 828. 5 . 

* Ir ON BOND. The condition was to pay 111. upon the An accord to 
12th of Feb. Defendant pleads an accord gth Feb. that if he Py u let lum 

ts, l upon the ſaid 12th of Feb. that he would accept it for the 22 8 

be rent of the 111. and pleads a tender at the day, et encore priſf. tion. 


( " 


day being but a concord, which is no plea in debt without ſatisfac- 
, it was adjudged for the plaintiff. | 9. Co. 79. a. 
a i 5 Co. 1 17. b. 
ff, I P I, Roll. 12. 9. Cro, Car. 193. Ray. 1203. I. Leon. 19. 2. Salk. 627» 


An agreement between a debtor and be pleaded to an action brought by one of 
reditors, that they will accept a com- the creditors to recover his whole de- 
mm in ſatisfaction of their reſpective mand. 2. Term Rep. 24. 


d io be paid in a reaſonable time, cannot 


rth Thomas Dearing's Caſe. Cars 7: 
ru k was indicted of murder. LE w KENER took divers exceptions. An indidtment 


f got —Pirſt, The inquiſition was taken before Th. C. coroner of quaſhed for | 
if Ld Barkley, but theweth not that he was coroner of the coun- — of felmice, 
ards ir of what liberty. Second, It is not ſhewn how the Lord 
ba can make a corover, by patent or preſcription. —Third, It is, „ 
aChiot f . . > % 4» 0. 41» 
percuſſit cum gladio, and ſaith not felonice.— And for theſe cauſes 5. Co. 121. 
-_ ment was diſcharged. ' | - Hawk. 320» 
[ . | | 59+ 
y Tho. Greenleaf againſt Jo. Barker. - "Cie 


Mok of a judgment given in an afſumpit at Canterbury.— 4, is indebted to 


ry Firſt error. — That whereas the ſaid Jo. Barker brought an a/- B. in 5l. ona 
iſo Ji, and declared, that whereas the ſaid Jo. Barker was indebt- _ —_— 
e K Þ the ſaid Thomas Greenleaf by obligation in 51. to be paid on conſideration 
4 it Nov. following, in conſideration that he the 3d Nov. at the that 4. would 
101 4 and requeſt of the plaintiff, would pay him the ſaid 51. ——— 
ee t or trouble; be aſſumed to deliver him a bond, in to deliver to 4. 


e S. vas indebted to him in 208. with a letter of attorney to tht e 
the debt. Upon this declaration, after verdict, judgment ter c aterney 


a for the plaintiff; and upon this judgment error was brought, to ſue for it. 
A ur Error. The conſideration was not good, for he did no J*» tmp 
the law did compel him to do, viz. to pay the money = — 


ing e. . ELLZ, PART 1, O that ration ? 


Gartz ar that was due before. And ſo was the opinion of Gawpr andF; 
. NER, Fufticer, for he payed no more than was due; but if i by 
' been paid before the day, it is otherwiſe : for every conſideration my 
be for the beneſit of the defendant, or ſome other at his requeſt, q 
a thing done by the plaintiff, for which he laboureth, or bath oy 
7 judice; as 37. Hen. 6. to _ one; and 20. Biz. in the comm. 
Ante, 42. leas, Worthington v. Sydenham,” in an ofſumpſit, that heren! 
fy wr Wag — bail in 2 queen's bench for J. & 3 the lefenta 
123. pl. 4. he ſuch a day aſſumed to ſave him harmleſs; but it not being alledga 
hs 41 that it was at the time of the bail or before, nor at his requeſſ, 
* after it without conſideration, it was void. g. Adio. 4. co 

deliver one his own writings, is void. | | 
SECOND ExkoR. The ofſumpfit is void; for it app 
the plaintiff could have any benefit of it; for it is not to ſue 1 
and recover the 208. to his own uſe, and ſo is rather a charge.—ft 
of that opinion was GawDY.—FENNER contra. | 

TaixD Error. For that upon the venire facios only tw 
three were returned, whereas there are to be twenty-four. - Gawp 
| It is helped by the ſtatute of jeofails, after verdift.—Fenne dout 
(%) Poſt 586, ed (a). But both conceiving there was no confideration, and {p 
& ACE iz, Plain error (WAA v abſente) they were both of opinion to reverſei 

Cro. Car. — judgment.—TANFIELD, who was not of counſel in the caſe, 
278. it was adjudged ge 23. Zlix. inter Coke et Hesuit, that in con 
23 77+ deration he would, at the requeſt and inſtance of the plaintiff, p 
1 twenty pounds upon a bond at the day when it was due, 
aſſumed to deliver to him the bond: this was adjudged a good e 
fideration.—GawDyY. That may he, for it is to deliver to himt 


ſame bond which was to be delivered upon the payment of theg 0 
ney; but here it is collateral; and they would adviſe. a 
* | 
Cans. - Rigg again Clarke. 
A declaration in Een of a judgment in an action upon the caſe, where C 
ref for over. did declare, that whereas he was poſſeſſed of a gelding, 


burtheunn + . ; W 20 
laintif- 2 conſideration that he would lend his geiding to B. to carryt 


eld ill after. buſhels of coals from Ware to the houſe of B. he promiſed 
N — would not aliter eum enerure; and alledges, that the ſaid B. al 
le the horſe fer viam predif” onerabat ſpadonem fpredif? et magis pende ius 
was over-bur- ſuper ſpadanem predif? Tmpojuit. Upon non afſumpſit, and fou 
—— for the plaintiff, judgment was given, and error brought. —f. 
error. He faith, per viam predi?, whereas it ſhould be in vii. Þ 
this was clearly diſallowed; for it is all one, and of one ſenſe 
Second error. That it is alledged, aliter onerabat, and ſheweth! 
how. Gawor and FENNER held clearly it was error; for 
enable him to the ſuit, he ought to ſhew how he over-burtic 
him.—And being moved again, it was adjudged, that for ! 
caule the judgment fhall be reverſed ; although GoDEFREY _ 
ſtrongly that it was well enough; for it lay not in the conv 
of the plaintiff how he did over-load Him; nor is it mate 
how he did over-load him. For if he alledged in one mam 
and it be found in another manner, it is found for the plant 
and this is after verdict. And although the declaration 15 fault 
form, this is aided by 18. Eliz. c. 16. But notwithſtanding y 
reaſons, the judgment was reverſed; for it is a thing materi I 
the plaintiff is to ſhe w. . 8 Kino 


2. Saund. 319. 
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Kinnerſly again Smart. cl 16. 
Trinity Term, 32. Eliz. Roll 898. 5 EY” 
T upon an obligation. The defendant pleads, that at I. = x plea of 


; - Poſt. 870. 
od conſideration, aBSQUE HOC that it was made, for ſuch uſuri- 7 


unt of Warwick; and found | 
T4xr1ELD. This iſſue is miſ-tried, for it ſhould be tried in 
«dn; for the iſſue is, that the bond was not made upon an uſuri- 
contract; and the bond was ſuppoſed to be made at London; 
{ the bond being made there, the trial is to be there, _ 

Cox t and KENNERSLEY contra. For the bond is confeſſed ; but 
point is, If it were made by uſury, which is alledged to be. at 


" in the county of Warwick ; and upon this is the iſſue taken. 
en . 3. fl. 8. An iſſue being, if a deed were made by dureſs, © 
* iſue (hall be tried by a venire of the place where the dureſs is 


ppoſed, and not where the deed is ſuppoſed to be made. 22. Edu. 
f 15. 25. Hen. 6. pl. 24. Hill, 28. Eliz. Rot. 311. vel 211. in 
lorpe et Turnor, this exception was taken and ruled, that the 
d hall be in the county of Eſex, where the uſury was ſuppoſed 
im be, and not at London, where the deed is ſuppoſed to be made. 
ben o/c. 32. Elia. Rot. 303. the like rule in Pay and Wilkinſon. 
And this being moved divers days this term, upon the laſt day of 
term the plaintiff. had judgment. - + 


- 


| | Parcel's Caſe. : | ent. 
ng, L was indicted, that at ſuch a day, and divers days before and An indicment 
1 after, he was a common barretor, ef pe turbator pacis ; but fer barretry need 
ſed ed no place where, nor cauſe for which he is a common barre. bt ſhew the 


"AY : f th 
. al ; and theſe exceptions were taken by LE WK RNER.— But THE fauſe of the 


tus 0 bur held it good, without any ſpecial. cauſe ſhewn;z and the offence. 
eis not material, for it is in every place; and the trial ſhall be 


fert comitarhs, 2. Keb. 410. 


Latch. 194. cex?. 


0 Wilson againft Jeflery. 
Zafer Term, 30. Elia. Roll 219. ä 


rthe RROR of a judgment given in a writ of covenant.— And the A declaration in 
for M Ph cipal error afligned was, that the plaintiff declared upon an rm "nr gr 
| ure in this manner, guèd cum per ſcriptum indentatum factum the platt did 
Fl... ad teftatum fuit, c. and doth not alledge in facto, that he by by the inden- 
nat indenture did covenanc.—Fenxer. So is the common 8 


in declarations; but in a plea in bar it is no good form. And . 


nun 12; 


{aint prothonotaries of the common pteas certified, that ſo are all 8 Rep. 

au e and Lox, and other clerks of the queen's bench 1: Sid. 375. 

ng ft i their courſe. And the judgment was affirmed. 5 
= Cro. Jac, 384- $37- 1. Bac. Abr. 545. in notiw Cowp. 665. Dougl. 667: 167. 


O 2 N | Katherine 


i; 2 and upon this 99 5 were at iſſue, and tried in the . | 
or 3 


Palm. 450. 1, Term Rep. 948, 


. | 
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Cars 13- Katherine Hume againſt Luke Ogle. 
If an indictment A PPEAL of the death of her huſband. | And declares, tha (Ws 
— jor the defendant, ſuch a day, at Weſt-Lilburne in the ſaid count 


Thee the mor. gave him a mortal wound, of which, at Vetauood in the faid coun 
tal wound was he languiſhed, and the fame day tliere died; and fo the ſaid del 
given, and tat Cant, the ſame day and year, at Weft- Lilburne aforeſaid, her fl 
2 m— huſband modo et formd predi? murdrauit. And although not gui 
— place, it is pleaded, and iſſue joined upon it, yet he waived it, and demurrd 
n upon the declaration (as it was clearly held by THE Covar! 
may demurafter might). For if the declaration be not good, it is in vain to proceed 
iſſue joined. a trial; yet it was clearly held, that it is not peremptory to the ( 
fendant; for if it be adjudged againſt him, it is but a ne. wf 
Fitz. Cor. 12. And the cauſe of the demurrer was, that the death is ſuppoſed tol 
2 at Wetapood, and yet the murder is ſuppoicd to be at . Lillo 
2. Hale, 188. which is contrary, and cannot be; for although the ſtroke is faq 
. poſed to be at Vet- Jilburne, yet it is not felony till his death, whic 
265. 268. 471. Was at Vet wood, and there the murder is ſuppoſed to be done; a 
10. Mod. 86. the caſe of Heyden, 4. Co. 41. was cited. And as the indictmet 
Ker ry 216. there was inſufficient for the time, ſo here for the place, which 
Holt, 356. more material; for from this the venire ſhall come; but if ith 
2. Ld· Ray. 1288. been, et ſic murdravit modo et for md prædiddd, it had been good, 
And Ive ſaid, divers of the ancient precedents are, that the murd 

is ſuppoſed to be where the „role was. —But THE Jus tricks h 

clearly, that the indictment was ill; for of neceſſity it muſt be att 

place of his death. And although the precedents are fo, yet they d 

paſs ſub ſilentio, and were not well examined, and not to be regarde 

as Heyden's Caſe : and it was reſolved, that there was no ditteren 


between the caſes z and adjudged, that the appeal did abate. | 


then 5 Sir Gilbert Gerrard, Maſter of the Rolls, again Mary 
| Dickenſon. 
| Eafter Term, 31. Eliz. Rall 453. | 
What words CTION UPON THE CASE, for flandering hi: title, At 


a - 99" declared, that whereas he was ſeiſed of the manor of Hel, 
man's title, the county of, &c. and Sir Ralph Egerton was in ſpeech vi 
him (a) to have a leaſe of it for years, and offered ſo much f 
S.C, 4-Co.18.a- the rent, and ſo much for a fine; the defendant, premiſorun ' 
ignara, but intending to ſlander his title, ſaid in the preſence“ 
8 88 89. divers, „1 have a leaſe of the manor of Hely for ninety. u 
— Jac, 4 « years;” and publiſhed a deed of leaſe to divers, affirming i 
1. Roll. Rep. be good, and offered to ſell it, aud all her intereſt in it; bi rn 
pag the defendant did know it to be a forged deed ; and by reaſon 
Za. 45 | theſe words Sir Ralph Egerton would not take a leaſe; nor any othe 
by which he loit the commodity of his land, to his damages 
one thouſand pound. —The defendant pleaded, that one V. Ds 
enſon, her huſband, died at Uxbridge, c. after whoſe deceaſe 
indentura qualis in narratione predif?” ſpecificatur, et guoddam fen 
exemplificationis hujuſmodi talis indenture ſub magno figitlo Ang 
/igillar, came to the poſſeſſion of the defendant amongſt on 
writings; the which the defendant then and there did beliere * 
be a good leaſe, and duly made, ſealed and delivered; for whic 


the doth juſtify the words, ansQuUs Hoc that ſhe did knen i 


\ — 
4 
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i deed of a forged leaſe. Upon this it was demurred in law, Gu 

argued by Cok E and WarBERTON for the plaintiff ; and by «gant 

LTH4M and SNa GG, /erfeants, for the defendant. — As to the bar, Dien. 

1 held clearly by THE JUST1CEs, and in manner confeſſed by 

de defendant's counſel, that it was ill; for ſhe faith, talit indentura 

ls, Ec. ſo doth not anſwer to the deed in the declaration, for 

il; is not eadem (5). But as to the ſubſtance of the declwation, (5) Doc. Plac. 

55 moved, that the action did not lie; for the defendant faith 5 _ 

e had 2 leaſe, which is not to be referred to the deed of leaſe, 4. Co. 18. b. 

it to the intereſt of the leaſe; and when ſhe claimeth an intereſt, | 

e is not puniſhable (c), and the caſes of conſpiracy, 22. Edw. 3. () 1- Roll. Rep. 

. E 40. Edw. 3. pl. 19. and the caſes of publiſhing of forged 49: , 

&, 9. Hen, 6. pl. 26. 20. Hen. 6. pl. 11. 10. Hen. 7. pl. 29. Cro: .. 

„ Edu. 4. pl. 25. were cited, that the party is not punithable 213. | 

iming an intereſt, or not knowing it to be forged. —And divers — 1 

tptions were taken to the declaration.—Firſt, It is not averred Het. ia 

n the defendant had not title. Second, It is faid, ſhe offered to 

. but faith not to whom; fo incertain.— Third, That ſhe pub- 

bed divert perſonis, but ſhewed not to whom — Fourth, It is 

6, that ſhe knowing it te be forged publiſhed it; and no place 

en of her knowing, which is material and traverſable ; and fo 

pace ought of neceſſity to be inſerted. — Sed non allocatur. As to 

matter, it was ſaid it was ſufficient to entitle the plaiutiff to an 

tion; for if one entitle a ſtranger to my land, and not himſelf, 

«tion lieth, Trin. 24. Elia. Johnſon v. Smith, the caſe was, 

n enters into a communication with Sir H. Bedingfield to fell 

n certain land, and the defendant knowing it, faid in the 

try, that a ſtranger had a rent-charge out of it; by reaſon 

tereof dir H. Bedingfield refuſed to proceed in the bargain ; and 5 8 

may v. Stanfield was cited (d). So here, when the deriveth no (%) Ante, 34. 

« to herſelf, but in effect ſaith her huſband had a leaſe, which 1, Ce. 177. 

"is 2 ſtranger, an action lieth not. WE AY, Chief Juſtice. n 

Ie. words 1 have a leaſe, &c.” ſhall not be conſtrued that 

had a ferm or intereſt in the leaſe itſelf, but only an inden- 

of leaſe; and is as much as if ſhe had ſaid, that ſhe had an in- 

ure of leaſe made to her huſband in her keeping, ſo makes no 

io herſelf; and being ſo, all will agree ſhe is puniſhable. But Poſt. 417. 

fac had faid, that ſhe had an intereſt or term for ninety-nine 

"5, and entitled herſclf to it, jt were otherwiſe. But in all' 

s, when one doth entitle a ſtranger, it is not actionable, except 

2am that ome damage'cometh to the proprietor by it, vig. (0 Cro, Car. 

tae cannot let it or ſell it, &c. (e) And that an action lieth not 4. EAR 

* one doth entitle himſelf, the caſe of 19. Edw. 4. pl. 3. doth Yelv. 88. 

pe i. For if one ſaith J. S. is his villein, an action lieth not r 

ages M J. S. is villein to a ſtranger,“ it is otherwiſe.— 

| 19H The faying “ I have a leaſc“ amounts to as 

unk have an intereft for years, for ſo it is intended in common 

"<<; and ſhe doth not only ſay ſhe hath a leaſe, but this is 

. 7 offering to ſell it; but it being alledged that ſhe pub- 

ur ing it to be forged, and ſo doth endamage the * 

4 and of Purpoſe to ſtcp him to let, &c. it ſeemeth the 

8 3 At common law, if one ſue a forged ob- 

nh egy. it to be fo, an action of the caſe lay /. And (%) Hob. 267. 

” * a leaſe to herſelf, yet ſhe publiſhing it know- Fitz. 28. 174- 
de forged, an action licth ; and although it is ſaid, that it is Cf. 5 


Co. 4 I 8. 
not 
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Gznany not publiſhed as a true deed, but quaſi verum, this is a plain ff 
Do ft, mative that it was e the plaintiff had judgnene 
Cave 35: John Hooper's Caſe. 


The addition OHN HOOPER, alias BAR TROLOMuE w, carpenter, and oth 


— bogs were indicted upon the 8. Hen. 6. c. 9,—and becauſe the 244 
Aa; but the tion came after the alias, it was held void as to him, and the in 


addition e dictment diſcharged.—In the fame indictment, one was indifted by 


inan 1 the name of J. the wife of J. S. of D. and it was moved, If thi 
gaser is ſuffi= were good without any other addition to the wife, of her myſtery 
cient. or place of her habitation? Ga w Dr held it was not. —CL exc 


Poſt. 449. 583. and FENNER contra. | 


ws, 4 
2. Inſt. 669. Theol. b. 6. c. 14- f. 19. Moor. 364. 2. Leon. 183. 5. Edw. 4. pl. 41. cen. 2. Hale 1 
Co. Lit. 3-2. 2. Inſt. 669. 1. Com. Dig. 33. F. 24. | 


„ Edward Walwin's Caſe. 
Outlawry re- RROR brought by him to reverſe an outlawry upon an indi 
verſcd. ment of murder.—The error was, that in the indictment 


Ante, 6. was named Edward Walwyn de Mackre, and the capias was | 
| Mackreo; and by the name of Walqweene, whereas his name v 
Watwin : and for theſe cauſes the outlawry was reverſed, 


"OE IRENE Berkenbead againſt Nuthall. 


variance in the ERROR upon a judgment in debt. — Error was, that in the; 
ſum demanded he demanded one hundred and ſixty- ſix pounds thirteen (hillin 
— and fourpence, and in the declaration he demanded one hundred u 
declaration n ſeventy-· one pounds ten ſhillings : and for this variance the judgac 
debt is fatal. was reverſed. | | | ＋ 5 


Poſt. 185. 2. Wilſ. 394 2. Salk. 701. 6. Mod. zoz Cowp. 178. 


Cie 18, The Archbiſhop of York againſt Sir Henry Barkly. 


Variance. RROR upon a judgment in a guare impedit. Variance 
aſſigned between the record and the writ z for one was off 
Cowp. 229. church of Bonnington with a double nn, and the other was Bonny 
with a ſingle n; and TANFIEL D compared it to the caſe of att 
which was overthrown, becauſe one record was York, and the o 
Yerk : but inter Colcefler et Colchefler, in Bird and Shelberit' C 
( Vide antea, 172) it was held to be no difference, becauſe 5 mw 
litera, ſed aſpiratio.— Another variance, becauſe the judgment 
ſuppoſed to be given before LoR D ANDERSON, and his com 
whereas it was before Lo ůUùõ D YER, &c.— And this was held 2 gi 
variance, and it was commanded to be examined, &c. 


cen 194 Leverett again Townſend. 


Either caſe, or A CTION upon the caſe. And deflareth, that whereas he 
afſiſe, may be ſeiſed of ſixteen acres of land in D. and by reaſon of it! 
a o dif- after harveſt ſevered common in another parcel of land of tre 
common, as by àcres adjoining there every year, the defendant had plowed 
plowing it. land, by which he was diſturbed of his commonc— After vert 
Pod. 6e. it was alledged in arreſt of judgment, that he having a freche 

ite the land, to which he claimed common, he was to have an © 
2 wy b. and not an ai» upon the caſe. 2. Hen. 4. pl. 11. 8. Ela. 9) 
og at PE  258.—But THE CovnT, and Coke, who was of couole 


3. Bi. Com. 240, 4. burr. 24:56. * 


4 +\ 
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| an held hs might haye one action or the other. But Coxx Levenett 
. 4 8 not expreſſed when the diſturbance was made, and ſo againft 
Mt. aid 1 nd vhs | eee ener TownsunD. 
| night be before harveſt, and then no cauſe of action.— Ga w D al 
Frxver held it well enough; for the diſturbance was by plowing 
wp the land, which was 2 nuſance, and would remain ſo always: 
5 i dut they would ie,... 3 5 1 | 
2 Warter againſt Perry and Spring. Cart 20 
ed by CIRE FACIAS againſt them, as mainpernors of Broke. They Ton Gre jaca; 
[f thi pleaded that B. was dead the day of the judgment given. — THE the hail may 
tenor at firſt held it no plea; for it goeth in avoiding the judg- NT Jo 
nei nent, and praveth it to be erroneous, which cannot be avoided but a. judg- 


by error. But they might plead the death of Broke before the = rn zu- 
ire faciat, and after judgment; for then they could not bring in Hg is 

the body — But afterwards the plea was received, becauſe they can- 
not have a writ of error to reverſe the judgment (a). f 


449. 742. 
t. Leon. 101. 2. Mod. 308. 2. Bac. Abr. 189. Dougl. 58. 2. Tcrm Rep. 576. 


1. Roll. Abr. = 


_ («) See «9. Cur. 2. c. 8. and 8. & 9. W. 3. c. 11.1.6 _ | 
was 6 Veal againſt Roberts. . 


Trinity Teris, 32. Eliza. Roll 676. 8 i 
[JLCTIONE FIRM E The caſe was, Stenent was ſeiſed of , leaſe inrevers 
two cuſtomary meſſuages and lands to tlie ſame belonging, fion of jev:ral 
an! Heydon was ſeiſed of two other cuſtomary meſſuages and lands Parccls of 38 


he þo the lame belonging; and V. and V. were poſſeſſed of certain mence on the 


ill 40's containing ten acres, called Normors (which were the land in happening of 
ed eſtion); all which were parcel of the poſſeſſions of the abbey — er 
lame t Cher. The abbot and convent let to Jobn Veal 6 the faid take effect and 


ſour meſſuages and lands, necnon the ſaid lands called Normors, commence re- 
labendum et ſenendum the ſaid meſſuages and lands, &c. nec non — — 
' the ſaid ten acres of land, à tempore mortis ſurſum vedditionts, cies happen. 
feriſſacturæ aut determinationis flaths et termini prædic of Stevens, . 

Heyden, W. and W. for years, rendering rent.” The eſtate for 1. Saund. 182. 
years in Normors expired; the other eſtates of Stevens and Heyden 1 
ere in being. The queſtion was, If the leaſe ſhould commence pe N 
hr Nor mori? — JOHNSON and SNAGG argued it ſhould not, till 
ul the eſtates were determined; for otherwiſe there ſhould be a 
peat inconvenience for the apportioning of the rent; and if a leaſe > 
* mace to commence after the death of J. S. and J. D. it ſhall not 
ommence till both be dead. CoveEnTRY and Cok E & contra; and 
leth upon Juſlice Wyndham's Caſe, g. Co. J. 8. b. and Pollard's 
ſethere cited. Ga. Dο and FENNER, Fuflices, held clearly it 
Would commence preſently for Nornvors; and GawDdy relied upon 
um: g. N roteflies (a), that a term in reverſion ſhall commence not 
hen the term is run out in time only, but alſd when it is expir- 
« per ſurrender, or other means. — And FENNER ſaid, the caſe is 
ronger than /yndham's Caſe ; for here are ſeveral habendumt, by 
aſon of the word necnon,—Afterward, Wav being preſent, it was 
udged accordingly, | ah | | 


(a) Plowd. 1 9. 


chal Featherſton againff Hutchinſon, Canna 

G88 SUMPSIT. And declares, That whereas the plaintiff had A promiſe by a 
I taken the body of one H. in execution at the ſuit of J. S. by third perſon to 
1 of nue of a warrant directed to him as ſ pecial bailiff; the detendant, 10 * his 


ner in conſideration of his bei is voi 
We ng ſet at large, is void by 23. Hen. 6. c. 10. Ante, 199. 1. Lut. £96 
157. 2. Bulſt. 213. Godb. 250, Hetl. 175. 10+ Co. 102. 3. Lyon. 25% 1. Salk, 28, ” 


mn 


' \ 
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FzaTazr- in conſideration he would permit him to go at large, and of twy 


Ware, ſhillings to the defendant paid, &c. promiſ᷑ed to pay the plainiif 
Horcu ineo. all the money in which H. was condemned. Upon non ofſampj 
it was found for the plaintiff. —lIt was moved in arreſt of judgment 
88 that the conſideration is not good, being contrary to the ſtatute of 
1. Ter. Rep. 419. 23+ Hen. 6. c. 10. and that a promiſe and obligation was all « 
2. Ter. Rep. 569. And though it be joined with another conſideration of two ſhilling 
yet being void and aginſt the ſtatute for part, it is void in all. J, 

Dive et Manningham's Caſe, in Comment. f. 60. I 


- 


Cue 23. Wolley, Dean of E. and the Chapter again f a e 


The chase can- T RE SPASS. For entering into the cloſe of the dean — Alfie 
1 verdict found for the plaintiffs, jt was moved in arreſt of judp 


ee ment, that this action being brought for the poſſeſſions of the dear 1 
dean. only, the chapter was not to join: and for this cauſe judgment v 4 
b ſtayed, | | 4 

Cave 24. N Warner again Young. 4 


In treſpaſs, a RESPASS. - For entry into a wood called Demfil. word in I E 
Juſtification to in Suffolk.—The defendant pleaded, that the Duke of Nj; 
cut trees for the . road p 
repair of a meſ· was ſeiſed of this wood, and of a meſſuage and of land to the (ing 
12 virtue belonging, and let to him the ſaid meſſuage and lands for years b 
r indenture; and by it did covenant, that for the reparation of thi 
meſſuage is ſitu- houſe and the fencing, he might take trees in the wood; ani he 
ated. _ _ caule part of the houſe was decayed, he took the trees for reparatio 
&c.-—Upon this the plaintiff demurred, becauſe he doth not ſhe 
the village or place where the meſſuage, &c. was. Thatif an if 
was, that the meſſuage was not in decay, no place is known fror 
whence the venue thould be. And for this cauſe it was adjudged i 


good plea, and the plaintiff bad judgment, 


; bey 
e | Bouche's Caſe. T 
8 ſor UFFOLE. He was indicted, for that he being conſtable of i C 
an eſcape held hundred of H. arreſted one for burglary, and after at Y. ia tut pr, 


2 74 ſame county he let him eſcape. And becauſe no place was alledget 
* the Where the arreſt was made; and if he ſhould plead not guilty, ti 
arreſt was made venue ſhould be as well from the place where the arreſt was mate, 
from the place of the eſcape (a) 5 it was held, the indiétment » 
0 Ante,120. void, and the party was diſcharged. | 


Car 26. | Anonymous. 


The place from WAHETS. Certain perſons were indicted for entering into the 
bay n= herd y : foreſt called Grovely-foreff, and hunting there in a Pact 
when the of- called Denſba to- wocd. The indictment being traverſed, the 1 
Fenceis comniit- facias was awarded de wicineto de Grovely ; and the jury appearing 
ted in a fed. the bar was diſcharged. For it was held, where a thing is ſup 
1. Sid. 326. ed to be done in a place which is a village in the foreſt, the eren 
Co. Lit. z25. facias ſhall be awarded de vicineto of the ſame village. Bu! if 
* _ Abr. doth not appear that it is a village, then it ſhall be de picanets of the 
2. Hawk. 26s. foreſt, as 47. Edrv, 3- 6. Hen. 7. pl. 3. & 5. Hen. ). But GawD 
Ante, 322 and FENNER ſaid, that if the ſheriff returns, there is no ſuch "| 

lage or pariſh, the venire facias ſhall be awarded de corpore my 


) 
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Smith againſt Hitchcock. | Cane as 3 ll 


CTION upon the caſe upon an indebitatus eff, 19. Novemb. in N the | 

32. Eliz. The defendant pleads, that he was indebted to the _ x 60008 
plaintiff in 2001. 30. Elia. for which. he gave him his bond the 4 N ie is 4 
fare year; which ſum the plaintiff had recovered againſt him in executory; but 


N ion, 0 en rel not where it is 
debt, and had execution, ABSQVE HOC that adtunc, antea — + pi 
len, 


he was indebted to the plaintiff a/ter vel alio modo. Upon Ante, 169. 
this plea it was demurred in law.—PupsEY and GODFREY argu- Poſt. 250 
for the plaintiff, that this is no good plea; for it is but a tra- 
rerſe of the conſideration, which is not traverſable, but is to be? oo $14: 1 
; P. 43+ / | 
proved upon the general ilue and this plea amounts but to a Hob. 406. [2 
general iſſue 3 and though this be but matter of form, yet this Cowp- 341. 2 
x23 alledged ſpecially upon the demurrer ; and relied upon the caſe - | 
of 8. Hen. 6. 34 Hen. 6. the caſe of treſpaſs in a warren. And this Y 
fle doth anſwer to the afſumpfit but by way of argument, 8. Hen. 5. 8 | 
p.g. 11. Ed. 4. — PAR TRID CE contra. For this is the ſubſtance |, £ | 
aud material part of the action; and for that relied upon 12. Hen. 4. 
. 7. and Kennerfly v. Cooper, Hill. zu. Eliz. pl. 5,—Gawpr, 
ice. In every action where wager of law lieth not, the convey- 
ce to the action, being a thing material, is traverſable; but 
ere, becauſe the conſideration is executed, it is not traverſable, as 
Hen. 7. pl. 21. Hen. 7. pl. 13. WR AT, C. J. and EENNER, 
% The conſideration in an action upon the caſe is material, but 
ot traverſable; as in an action of 7rover, the converſion is mate- 


* 


— — —— ——— - = 
_ —————— — nt — 


me 


7 al, but not traverſable (a). And it was adjudged far the plaintiff, bod bas ante, | 
yr Cullier and Cullier. . 1 


HEY were ſned in the ſpiritual court for incontinency, and The oath er of- 
* the Judges there would examine them upon their oath (a), if gs cannot be 
dey did it, — But becauſe ne tenetur prodere ſeipſum in ſuch caſes EE * 
defamation, but only in cauſes teſtamentary and matrimonial, — 1 
nere no diſcredit can be to the party by his oath, Cox x prayed Poſt. 262. 
prohibition z and it was granted. | | Moor, gos. 

| | Cro. Jac, 388. 3. Comm. 447. 
(2) This oath is aboliſhed in criminal matters by 13 Car. 2. c. 12+ | 


Yeoman again Stenlack. cle 29. 


RROR. The entry of the warrant of attorney of the defen- Entry of the at 
dant was, ponit loco, but ſaith not ſuo.—But the entry being . 
lat the plaintiff ponit loco ſuo, and that the defendant ponit loch 


o, it is good enough : and the judgment was affirmed. Dovgl. 114. 
plac WOE 5 
perm VS \ Anonymous. | Casrt 30. 

„ 2 2 . * . s 6 8 
— V. bill of perjury, the parties being at iſſue, Cok x took ex- 10 jury on 
4 ception at the declaration; which was, that the defendant Falid 5: Ele. it muſt 


at, Wc, but ſaith not corrupt? et voluntaris; but in the con- 3 re 


on of the declaration it was, er fic falid, corrupte et voluntaris the declaration 
ail. — But becauſe it was not alledged at the firſt, when the fact chat the deſen- 
aledged, the declaration was adjudged inſufficient, and that e e 


2 1 e et 
Plaintiff niþil capiat per billum. 3 Bi 
lb 5 Hawk. 320. 3. Pac. Abr. 100. Rex v. Cox it was determined by ten Judges, that in 
. ., Ta, the word ** <oilfully”" is material deſcription, but in perjury at common law 
]‘ and cer r y “ 2 fully.” See Cales in Crown Law, p-. 69. 
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Carx 31. Iſam and Paget again Hitebeock. 
Trinity Term, 32. Eliz. Roll 989. 


6 i 
Delecd ol parties TYEBT upon an obligation. The defendant pleads, that the c. 
N Foes D ligation was made to them and to orie Bellamy, and that they K 


Poſt. 233. three had an action of debt depending againſt him; and demande 
2. L4. Rayta. Judgment / adio. Upon this it was demurred.—And becauſe the 


1019. obligation made to two, upon which they counted, cannot be u. 
1. Mod. 239. | tended an obligation made to three; and if it be a plea, it is in - 


| abatement of the bill, and not in bar; it was, adjudged withou 
argument for the plaintiff. | 


- 


\ 


Care . _  Blaby againſt Eaſtwigg and Eaſtwigg. 4 
| CTION ON THE CASE. After verdi& it was alledeed MM 
of th In 
5 mg _ arreſt of judgment, that one of the defendants was gh 


not be pleaded the day of niſi prius, And becauſe the party had not day to pleadit, 
— pg and the Court is not to take cognizance of ſuch infornutions, 
reſt of judgment they regarded it not; but gave judgment for the plaintiff, 
after verdict. 1. Roll. Abr. 768. Cro. Car. 233. Cro. Jac. 646. 4. Leon. 15.—Scd vide Cro. Car. 55g, 
1. Sid. 131. 1. Con. Dig. 76. 1. Wilſ. 37. i 


Cars 33. + Thomas again Ward. 
g Trinity Term, 32. Elix. Roll 947. 
3 FJECTIONE FIRM.XZ. The plaintiff declared of a lei 
ar, leaſe Eee made to him of the manor of iddleton- Cheney by A. B. and 
that be will C. The defendant doth entitle himſelf by a leaſe of the bby # 
py . Rocheſter, long time before the leſſors of the plaintiff, &c. The 
25" £08 his in- Plaintiff by replication confeſſed the leaſe, but that it was by in 
'rexett therein, it denture z and the defendant by it did covenant, that he ſhould not 
_ 3 put out or diſturb any of the tenants of their tenancies inhabiting 
Yo K , . . . a 
and thereby there within the ſaid manor, doing their duties according to the 
torm a cenditiin cuſtom of the manor, ſub pænd foriefature of his intereſt: n 
nlleadof® ſheweth, that for that the defendant bad ouſted one Ann Cn 
Poſt. 38 3. unam tenentium et inhabitantium ibidem, of the tenement parcel e 
7 55 the ſaid manor nuper in paſſiſſione et occupatione dict. A. Green, lo 
1. Roll. Abr. this cauſe the biſhop entered for condition broken, and let it tt 
498. ..z the lefſors of the plaintiff. And upon this the defendant did d 
* . 46. mur in law.— And the cauſe alledged was, that this is no conditun 


2. Com. Dig. but only a covenant ; for they are the words of the leſſee only, at 


Woods Con. not of the leflor. But if the words had been, . it is crm e. 
274. « between them, fc.” it had been otherwiſe. 28. Hen. 8. Dyer, n. 


Vougl. 620. — Upon this difference, Houcn rox contra. Although the word 
ſound as the words of the leſſee, yet being by indenture, they 
the words of the one and other; and although the words ſous 
in covenant, yet the intent of them is to defeat the eſtate, wi _ 

(%) Plowd. 131. cannot be ky covenant, but by condition. Browning v. Beefim (a 
And he cited a caſe ro be adjudged between Hill and Locle 
where. the leſſee covenanted to grind his corn at the mill of d 
lord, and other covenants; and in the end of the indenture * 

did covenant to perform all the covenants. within the fame, ® 
ſub pand fa rigfacturæ; and for not grinding his corn, & © 
leſſor entered, and adjudged for him: and relied alſo uße 
21. Hen. 6. pl. 517 32. Ed. 3. % Annuity” 30. where the wan 

of one in a deed flall be conſtrued the words of the other. —* 
oi that oi ion were Waar and, Ga wor clearly. Taxriatl 


- 
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Bot TaNFIELD moved, though it be à condition, yet the breath Tron as 
not ſufficiently ſhewn.—Firſt, Becauſe be ſaid, that he ouſted W. 7 
In Green, one - the tenants and inhabitants there, out of the __ 
land nuper in poſſe Cone et occupatione A. G. and it may be, ſhe was Tn 
tenant * will, oe had no lawful eſtate but by diſſeiſin, Kas- it ought — — — 
o have been nufer in tenurd et occupatione A. G. —-Secondly, That ſufficiently 
I de ouſted A. G. gue fecit debitum ſuum before expulſion, which 8 
„an be ſhe did it at once, and not always, as ſhe ought to do. 

* Thirdly, It is not ſaid ſhe did her duty according to the cuſtom . 

(me manor, but gd fecit debitum; which, may be intended on DYE 
Wi doing reverence, and not in doing her duty according to the 
:aſom of the manor.— And theſe and other faults were held in- 
curable; and thereupon it was adjudged for the defendant. + 


Smith againf Bernard. Cant te” 


EBT upon an obligation. The defendant pleads outlawry in .._.. 
D the plaintiff, and concludes in 1 The plaintif Parry — 
gleads nul tiel record. The defendant had day to bring in the re- ona plea com- 
«rd, and did fail at the day. And becauſe it was debt upon obliga- he! ic _— 
ton, in which outlawry goeth in bar, he failing of the record, in abatement. - 
ur plaintiff had judgment: but otherwiſe it is in debt upon con- „ 
lee tr:t ; for there the queen ſhall not have it. 5 8 


and 1. Lev. 312. 1. Vent. 136. Salk. 3. 1. Wilk. 367. 3. „ 5 


2M  Gunnell wgainft Bradiſh. 1 
yin VENIRE FACIAS iſſued, bearing date the ſeventh of July, Proceſs teſted 
1 not and was returnable the fixth of Fuly.— And becauſe this was a fer 2 

is amendable 


ing ulicial proceſs, and may be returnable de die in diem, it was held, ithi 

: hin . 
then may be well amended. And it was ſaid, that it is uſual in the * 55 8 
an common pleas, if a judicial proceſs bears 7efe upon Sunday, to ante, 83. 
nien end it. | | 4 = g Ac 162 
442. Noy, 57. 1. Str. 138. 1. Com. Dig. 316 3- Bac. Abr. 273. 
, to ws . 


jt tt 
de 


Sir George Fermor againſt Brooke. ce 36. 


CTION UPON THE CASE, for erecting a bake-houſe in 4 preſcription 
A Teffiter. And declares, that whereas — out of mind, 13 that the inhabi- 
there had been a manor called Tofſiter in the ſame county; and for _—_— — 
the ſame time, there had been a town of Toffter; and that all the ſhall wot bole - 
and within the ſaid town of To/iter had been holden of the ſaid elſewbere than 
manor, of which he is lord; and that he and all his anceſtors, * A 
nd all thoſe whoſe eſtate, &c. had uſed to have à bake - houſe, and ſame town, will 
mg ants to — white-bread and horſe-bread for all the in- be ER 

ditants there, an angers paſſengers; and that none the x. 
lad time, Kc. had uſed to have a bake-houſe there, bur 5 fon: 
yroimment z yet the. defendant had erected a bake-houſe there, Les. de. 

wcumemum ſuum. The defendant taketh all by proteſtation, Ow. 6. 
ON that he confeſſed, that there is ſuch a ton; and pleaded, '- Strange, 465. 

at the time when he erected his bake-houſe, that there were 6; 2 
ka Tm there, and that he was.an apprentice to the trade, and Con 4 4 
* 5 ſet up the bake-houſe for the benefit of alt perſons, as it 70 cat. 
* ful for him to do.—And upon this plea the plaintiff dd. 
35 and it was argued by Francis Mon cAN for the Plaintiff, 

UCKLEY fer the deferdunt,—And it was adjudged for the 


EL: 
plaintiff; 


. 
* F 7 
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Fer Mon-._ plaintiff ; for the cuſtom is between the lord and his tenants 
ect which by indenture may have a good and lawful beginning; and 
Brooke. peradventure their lands were given to them upon this condition: 
and it is reaſonable that the lord maintaining a bake- houſe, thy 
for this charge they ſhall have reaſonable recompence. And ihe 

_- plaintiff had judgment. Vide 8. Co. 125. b. | 


Carr 37- Stretton againſ? Browne. 


- 


If e, FO ALSETMPRISONMENT. The defendant juftifieth, thats 


in his turn re- was conſtable of B. and that he appointed the plaintiff to 
I watch there; and becauſe he refuſed, he put him in the ſtocks, 
may put him in And upon this it was demurred.— Firſt, becauſe the defendant did 
the ſtocks. not ſhew that the plaintiff was an inhabitant there; and he can. 
Poll. 87. 378. not appoint a ſtranger to watch, neither by the ſtatute of Win. 
Lamb. 13. ter, 13. Edw. 1. c. 4. nor by 5. Hen. 4. c. 3.—Secondly, It un 
Dale. ©. 104-1. 3- moved, the conſtable cannot impriſon one for refuſing to watch, 

a 29 " but muſt complain to a juſtice of peace, and he may inflit 
2. Hawk. 129- puniſhment upon the refufers. —Thirdly, That he ought to ſhey 
a . on it was the plaintiff's turn to watch. — Cx IA. For the firſt cauſe 
Cowp. 3. clearly, the plea is not good. But for the ſecond, Wray, C.] 
held that the conſtable might impriſon one for refuſing to watch. 
—Gaw Dr contra. And for the firſt cauſe it was adjudged for the 
plaintiff, | | a 

Bradley againſ{ Whorewodd. 


Variance. EPLEVIN. In the writ the defendant was named IWhorewnd; 
| and in the count, and proceeding after, he was named Hire 
1. Roll. Abr. ood; and this variance after verdict was alledged in arreſt a 
judgment.—But notwithſtanding it was held good ; for it is asif 
there were no original, which is helped by the ſtatute; and if it 
be ſaid a variance, it may be amended; and the plaintiff had 
Judgment. | | | 
Wellock again Hammond. 
Trinity Term, 32. Eliz. Roll 481. 


Acopyhelder in RESP AS. The caſe upon ſpecial verdict was, Thomas Ma. 
borough Eng- lock, copyholder in fee of land of the nature of borow) 


— , Engliſh, diſcendible to the puiſne ſon and puiſne brother, had iſſue 


year to the uſe four ſons and a daughter; and ſurrenders the land to the uſe of bi 
" * and will; and deviſeth the land to his wife for life, remainder to Jeb 
ade fon, paying forty ſhillings to each of his brothers aud 


ife for life, , 
meinder ts dis to-his ſiſter, within two years after the death of his wife; and 


45. to r dieth. The wife enters; and dieth. John enters, and payeth not 


his four brothers the legacies within two years; but within five years be paycth 
and his ſiſter them. William the youngeſt ſon dieth without iſſue. Jahn {yr- 
in. es Ul renders the land to the uſe of bis will, and deviſeth them to hi 
death of wife; and dieth. The wife enters, and takes the defendant to buf 
his wife. band. Richard as puiſne brother and heir enters; the defendant 
— Yay ouſts him ; he brings treſpaſs; and it was found that the land vi 
in fee, and if be worth four pounds per annum. The queſtion was, If the entry 

, wane _ of Richard was lawful ? 

I — GoDFREY and COKE for the plaintiff, / 

enter ; for the word pa ſhall be conſtrued a I mi/gtihe, and not 2 cenditiar, Ante, 146. Poſt. 36> 
976. 378. 454. 833. | | | * 


Carr 39. 


* 


- 
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The fit point. The land being worth four pounds per annum, WreLLock 


nd Jobn being to pay eight pounds, what eſtate paſſeth by the , 2? 


HammnoNnD. 


viſe? And they argued, that an eſtate for life only paſſeth, for | 
vo eftate is limited; and the conſideration: is too little to make it S. O. 3. Rep. 21. 
\ fee-fimple. And GoDFRErY cited a caſe in 10. Elia. between © N 8 
Fluman and Clowtoq, that it was held by all TR JUST1CES, ex- 5, Co, 16. a. 
cept WESTON, accordingly : but when the conſideration is of the Dyer, 371. 74. 
vive of the land, or near the value, it is otherwiſe. — Second point, 8 cy = | 
If the words paying be a limitation or condition ? And they argued "Roll. Abr.834- 
was à limitation and not a condition; for if it be a condition it — _ 8 ; 
; rod, and to no purpoſe, for it ſhall deſcend to him that is heir Bro. £6.66 

to the condition; and ſo is extingt, and no remedy to compel him 2. Vern. 106. 519. 
did to pay the forty ſhillings; and therefore the law fhall conſtrue it To 413+ abs 
can limitation of his eſtate, that it ſhall ceaſe if he doth not pay it; , Brongl. 68. 
0d the law ſhall transfer it to the heir in borough Engliſh. And Gilb. on Dev. 
though the words ſound as a condition, yet becauſe they being gu. 119. 


þ conſtrued would be void, they ſhall be expounded as a limits cargo 5. 1. 


flit ion; and cited Crickmer's Caſe, which vide ante, Mich. 31. & 32. 2- Roll. Rep, 4 
ber 2. placito 8-—SHIRLE Y and JOHNSON contra. It is a fee-fimplez 31% 425” 


Gol 134. | 


auſe er be payeth a conſideration for it, and the value is not material, Noy, 1, 
”. |. Wo cited 29. Hen. 8. Br. © Teflaments,” 18. 6. Edw. 6. Br. *Eflates.” Owen, 112. 
ich. e. 38. Edw. 3. 14.—Secondly, The words are ſufficient and apt, 1 263. 
the Wo make a condition. 7. Edw. 6. Dyer, 74. 3. Mar. 127. 18. Eliz. Eq. Ca. Ab.206. 


Der, 348. And this can be no limitation, becauſe the lands are 3: Will. 248. 
Jnited to other, if he pays not the money. And be it a condition . . 
r limitation, it is not found there was any demand of the money, Ld, Raym. 829, 


vad od lo no breach. -C RIA. It is a fee, for the value is not Salk. 224. 
lore terial, and no book ſpeaks of the value. Secondly, It is a — „ 
tel atation, and not a condition; for if it be condition, it doth Andr 12g. 

i ringuiſh in the heir, and no remedy for the money; but being a B. K., H, 58. 


imitation, the law ſhall conſtrue it, that upon the non- payment of = Die. 5 


he money his eſtate ſhall ceaſe, and then the law ſhall carry it to 24. 38. 

he heir by cuſtom, without any limitation over. And ina deviſe 1. Bac. Abr-328. 
may well be that an eſtate in fee ſhall ceaſe in one, and ſhall be 1. Bas Kbr. 72. 
ansferred to another. Thirdly, The money was to be paid with- 3. Bac. Abr. 


ut requeſt : and it was adjudged for the plaintiff. Vide 3. Co. 20. b. 83. 33: 


Va. . 1. BI. Rep, 640. 2. Bl. Com. 156, Ld. Nott. Argument, 34. 1. Bro, Ch Rep, : a 10 1 Sin | 
ugh 1} 4. Bac. Ale. 321. Powel on Dev. 263. Cowp. 836. 1. Bro. Caf. Ch. | 94. 3 
ue | | fo 
bis Scroggs again Griffin. | [Cart 46-- 
bn | | 
a \ SSUMPSIT. The plaintiff declared, that whereas one Brown On a promiſe to 
ml | and another did run for a wager of five pounds, which Brown e Ane 2 
. ws and upon communication of it, the 122 did affirm, — 5 — 
" were was diſceit and covin uſed in the ſaid match; the de- certain act. the 
far. Rt adtunc et ibidem, in conſideration of twelve-pence deliver- vgs — 
yo U to him by the plaintiff, aſſumed, that if he could prove that N * 
dul. vas diſceit in the running, that he upon requeſt would give 

7 forty ſhillin U 5 1. Lutwyche 
Jant rt) Mullings. pon non aſſumpſit pleaded, and found for 663 0 
vs Phintiff, it way alledged, that requeſt mult be after the proof Cro. Jac. 232. 
of i. Conil contra. Proof ought always to be in the ſame 181. 


on, but when proof is referred to a particular perſon ; and he Hob 92. 
u do no otherwiſe than he doth here: the 5 proof of 25 S: 


v requeſt, And the plaintiff had judgment. 


, 


Bennet 


q © ; 
/ 
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| Bennet again Shortwright. 
ap *4 . Trinity Term, 30- Elia. Roll 774. 


To ſet ent the PROHIBITION. upon a ſuit for tithes of corn, wool, and calves 
— mo” _ And for the corn makes ſuggeſtion, that they had, uſed in the 
In tithe _ pariſh. to pay the tenth ſheaf in ſatisfaction ofvall tithes for corn 
and an ĩſſue may to the perſon ; and that he ſet them out, and the parſon had then 
be taken on it. and miniſtered this plea, in the court chriſtian, and they would 
2. Leon. 101. not allow it. It was held by THe Cour, it was a good ſuggeſ. 
tion; for if he ſet out the tithes, and the parſon would not take 

them, there is no reaſon he ſhould be charged again. And there. 

fore Go RE ſaid he would take iſſue upon it: and it was hell 

On a modus to he might.—For the wool, he made another ſuggeſtion. For the 
pay 2d. for the calves, he ſaid, they uſed to pay within the ſaid pariſh, &c. tuo- 
mi or VET. pence for the milk of every cow in ſatisfaction of calves; and 
CRE if It ap- the proofs were, that there was ſuch a uſage for all the land, ex. 
your that ſome cept five farms. And for this cauſe it was held he had failed in his 
arms were ez” preſcription, for it may be theſe lands were parcel of the fir 
tation ſhall go. farms; but if it had been proved that the lands were not parce, 


it had been otherwiſe.— And for this cauſe a conſultation wx 
granted. - N | 
| | Naſh again Molins. 


Adis Ie Pie for ſuing for tithes in Bocling. part in Eſer. 
charged of tithes 1 And ſurmiſed, that the lands were parcel of the poſſeſſions of 
at ita diſſolution, the priory of Chri/{-Church in Canterbury; and that the ſaid prior 
continues fo it- and his predeceſſors had held it diſcharged of tithes tempore d;ſ7 
hands of the , fionis; and pleaded the 31. Hen. 8. c. 13. The defendant pleas, Wire: 
king's patentee, that the prior and his predeceſſors did not hold them diſcharged, 
lr ren Upon this iſſue was joined; and being tried at bar, it did appear 
paid, will proye upon the evidence, that the prior or his predeceffors, time out of 
rhe preſcription» mind, never paid tithes. But no cauſe was ſhewn by unity of ſi 
werden poſſeſſion, real compoſition, or other cauſe to ſhew it diſcharged, 
Bunb. 66. 256, —COKE faid it was no evidence; for it is a preſcription in non d. 
Wood's laſt. cimando.— Cu RIA contra. For a ſpiritual man may preſcribe in wiſh 
3. Burr. 1256. decimande, and by the 31. Hen. 8. c. 13. be ſhall hold it diſcharged: 
Vide Porter v. as the prior held it; and if he held it diſcharged, non refert by what 
Ro $59. means; for it ſhall be intended by lawful means.—And the jury 
afterwards found for the plaintiff. 


Cart 41- 


Cat 4 


Cass 5 | Tooley againſi Windham. 


The promiſe of A SSUMPSIT. For that there were controverſies between bin 
A 2 — and the defendant for the profits of certain lands, which tl 
bearanceofa father of the defendant had taken in his life-time ; and that 
ſuit in chancery had purchaſed a writ out of chancery againſt the defendant, to th 
= 8 intent to exhibit a bill againſt him. Upon the return of the wn 
not ſupport an. for the ſaid profits, the defendant, in conſideration he ſhould (or 
ent. ceaſe his ſuit, promiſed to him, that if he could prove that ul 
Ante, 126 father had taken the profits, or had the poſſeſſion of the ſaid lan 
under the title of the father of the plaiatiff, that he would p 
. Roll. Abr. him for the profits of the ſaid land; and ſaid in facto, that be! 
24.28. proved that the father of the defendant had taken the prot 


Moor, 0. 688. 1. Leon. 114. Yelv, 184. 1. Bulſt. 44. Strange, 592. 


TIMO 
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. 
- 


under the title of the father of the plaintiff: and-upon non afſumpſit, Tolar 


: was found for the plaintiff.—Cok R. This is no conſideration; Fi... xg 
ſor the ſuit in chancery was unjuſt, and then the ſtaying of it is ain 
9 po good confideration 3 and he ſheweth not how che father of the 5 
he lefendant did hold it, viz. by leaſe or otherwiſe. —Cur1a, It is 
n0 conſideration 3 for if the father of the defendant did take the _ EN 


profits, it is not reaſon his ſon ſhould -atſwer for them; and. fo Poſt. 183. 
the ſuit in chancery unjuſt, and the ſtaying of it no good conſider- 

nion: but if the ſuit had been for evidences, or otherwiſe, the > 
ſaying of it had been a good conſideration : but here it is for a 


ke - .* _ | 

tes p:rlonal tort; for which neither the executor or heir are to anſwer. 
Aud Trinity Term, 33. Elie. it being moved again, all rh Court © 
the held it no good conſideration; for he did not alledge he was heir 


or executor, and ſo had no colour to charge him; and if it had 
been ſo alledged, yet no cauſe to charge him for a perſonal ?ort. 
And it was acjudged for the defendant.” Ls 


* = : 15 


Humphrey Smalwood, Richard Cole, and Th. Sale, again C . 
the Biſhop of Coventry, and Marſh, * 
Michaelmas Term, 32. C33. Eliz. In the Common Pleas. 

Eaſter Term, 32. Eliz. Roll 2065. . 


VARE IMPEDIT brought by the plaintiffs as executors of A grane of a 


;of 

rior John Sale for the archdeaconry of Derby, which was abated next avoidance 
57. 31. Elia. (a) and was now revived. And three queſtions Ir 
als, re now moved. —Firft, The plaintiffs did count of a grant grants A 


ff the next avoidance made to their teſtator, 23. Elia. by the now not againſt his. 
bibop the defendant, and made their title by it. If this grant be ſucceffor? and 


executors may 


good grant within the 1. Elia. c. 19.? And if it be not good, bring a gere 


al it be void againſt the biſhop himſelf, or only voidable by the %% on it; 
ged. Pcceſſor, and not by him that granted it?—Second, If the execu- _—_ _ 
may maintain an action for a diſturbance made to their teſtator bithop for ſix 
ai the equity of the 4. Edw. 3. c. 7. which giveth action for 82 1 
Ln pods taken in the time of the teltator ?—Third, The biſhop defen- og es. nh ror 


it pleads a preſentment by himſelf, as patron and ordinary of in the ſtatute of 
laub, the other defendant ; and that he was inſtituted and in- Weſtminſter. 
lucted for ſix months before the action brought; and ſ& pleads Poſt. 40. 
penarty ; If this were a plenarty within the ſtatute of Ve. 2. ?— . 
er argument by the ſerjeants, THE Jus rices reſolved for the ; Co. 5 
antiffs,—Firſt, That this grant was good againſt the biſhop y 8 
ut granted it; for the ſtatute was not made for his benefit, but Cro. Car. 33. 
the benefit of his ſucceſſor, that he ſhall not be prejudiced by * laſt. 357. 
de att of his ſucceſſor. But they held that a grant of the procheine hd < 
Nance is within the 1. Eliz. c. 10. and his ſucceſſor may 1+ And. 24 .. 
d it. — Secondly, That this action was within the equity of! e _ 
Ed. 3- C 7. for it is a chattel that ſhould go to the executor, if 1 abr. | 
de diſturbance had not been; and for a diſturbance in their own 353.391. 
hey ſhall recover damages to the uſe of the teſtator; by the 5 ee 
reaſon, for a diſturbance in the time of their teſtator, they The | 
" recover damages, by the equity of the 4. Edw. 3. c. 7.— 
; (a) Ante, 141+ OE 

e Thirdly, 
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Thirdly, They all held, that this is not a plenarty within the ſti. 
tute of ef. 2. for it muſt be ex præſentatione, non ex ollitine 
—And the plaintiffs had judgment. 32. It: Mae 

Ca 2 -— | Carter againff Ringſtead. | 

Hilary Term, 32. Eliz. Roll ia. 
A declaration of J*RESPASS. Upon ſpecial verdi& the caſe was, J. Bury 


uſes ſhall be ex- . Hen. 8. was ſeiſed of divers lands in Odyh 
35. Hen n Odybam, and of the 
— manor of Stapely in Odyham, and covenanted by cn to 


a will. ſuffer a recovery of all his lands of Odyham, and of the manor of 

Ze co... Wes and of his lands in V. and I. and that this recovery 

8. Co f. ſhall be of all bis lands in Odyham, to the uſe of himſelf and his 

Cowp. 600. wife for their lives. and after to divers. other uſes; and for the 
manor of Stapely in Odyham, that the recovery ſhall be to the uſe 
of himſelf, and of the heirs of his body, and after to other uſes: 
the recovery was ſuffered accordingly... Bury dieth, and his wife 
married Carter. The queſtion was, If ſhe ſhall have all the lands 
in Odybam, or all except the manor of Stapely ? 

Per CURIAaM. She ſhall have nothing in the manor of Stapely; 
for although by the firſt part of the deed ſhe is to have all the 
lands in Odyham, yet this being by way of declaration of his in- 
tent and meaning, it ſhall be expounded as a will, of which every 

(a) 1. Co. gg. b. part ſhall ſtand together if it may (a). And therefore it being ex- 
Moor, 138. preſsly ſhewn, that the manor of Szapely ſhall be to other uſes, the 
93 * law ſhall expound it ſo, and ſhall not be carried to her by the 
firſt words in the deed. And ſo the opinion of Tart Cock wa 
againſt the plaintiff. | 


Cat 9. | Clavell againff Mallory. 
An audite queyela A UDITA QUERELA, upon a ſtatute ſtaple acknowledged by 
pl yy] one within age. And it was much queſtioned if the ſuit might 

ple lies in the g , | a 
king's bench, be in this court, or ought to be in chancery. 16. Eliz. Dyer, 322. 
though it was And a precedent was ſhewn in 2. Hen. g. that it lieth not here, but 
by _ was to be in chancery.—But divers other precedents were ſhewn, 

that ſuits have been upon a ſtatute ſtaple in this court; and it was 
therefore ruled, that it lieth here, for the chancery hath no more 
record of it than this court; for the ſtatute doth remain with the 
party; and the precedents in the Book of Entries are, that ſuit had 
been here, and there is a writ for it in the Regiſter; and therefore 
they reſolved, that a ſuit might be upon it in this court, and in 

the queen's bench, as well as in chancery. F 
How theinſpec- Another matter was moved, that in the record the inſpection of 
tion of infancy the infant is not mentioned, and. he is now of full age; ſo be 
ſhall be pleaded: annot be inſpected.— But the prothonotaries ſaid, that the entry 
* is, gudd venit in proprid perſond, and prayeth an inſpection, and the 
Je 88. Court would adviſe of the proof of his age, and ſo is their com- 
mon courſe; and accordingly a precedent was ſhewn, Trinity, 
2. Eliz. Roll 194.—Byz THE Cour ſecmed to doubt of it, and 


would advile. Bock 


= eas. 8a KNA A 87 K 
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Rook dent Win.. ee 


T\EBT upon a recovery of damages in the exchequer. The n 
fendant pleaded, that a fierr' facias iſſued out of the exchequer 3 
to levy the damages, and upon it he had paid the money to the that the money 
eriff, who was diſcharged of his office before the return of the |"; levied on a 
writ (a); but the new. ſheriff returned, that be receit ſuch a writ ſo 1 
indorſed, viz. fieri fect de bonis, W'c. the ſum demanded (but the mo- | 
ney was not brought into court). Upon this the plaintiff did demur. Yelv. 44. 
And it was adjudged for the defendant, that the plaintiff ſhould I- Ach. 589. 

de barred ; for he having once paid the money, it is not reaſon he Niet — 
ſhould be compelled to pay it again; and the plaintiff is put to his 4. Leon. 194+ 
remedy againſt the ancient ſheriff, if he will. Vide poſtea, Tr. 33. v. 123, 
OBESE S * 1 | ö 4 4 And. 247. 


"BS bv Cro. Ac. 71. 
i 2. Lev 203. 2. Mod. 214. Salk. 423. 2+ Ld. 1 
| (a) See 20. Geo. 3. e. 37. and 3. Geo. 3. c. ig. 9. 35 


John Fabian again. Winſton. Nel 5 Case 5. 
Trinity Term, 31. Eliz. Rolle > 26.9 | 

RESPASS for land in Uxbridge. The queſtion was upon the The demand « 
I avoiding of a leaſe upon condition for — 68 tbe — muſt be of | 
rent, The condition was, that'if he doth not pay the rent at the 3 
feaſts, in which, &c. or within twenty days after, that then, &c. Rm - 
nd upon a ſpecial traverſe the iſſue was, If the plaintiff by Zdm. ought to be er. 
aal demanded 71. 10s. of rent due to him for half. a- year, the,” _—— 
Wund day after the featds thi the ſence ed an hour before the reriwras er 
ſet ?— And upon a ſpecial verdict it was found, that the ſaid Ed. the duration of 
fed! petit 71, 10s. pro redditu dimidii anni, ANGLICE for 1 
ar rent, prefato J. Fabian tunc debit pro tenementis præ dictit, and 8 
here remained demanding the rent by the ſpace of a quarter of an Ty * 
cur, ef non plus before the ſun ſet, tanguam ad and after the ſun ſet; , 51 
that no rent was due but the half year's rent due at the feaſt of oye 
be Aunwnciation before. The queſtion was, If this verdict was found Co. Lit. 202: 2 | 
ide plaintiff or defendant ?—And all THz Count held, as for Base 23. 
de time, although it was not found to be half an hour, but a quar- Wa Ph 
er of an hour, yet it was a good demand: for being demanded well 
HK p for the time, it is not material although it de not preciſely _ + 
| = "ng to the traverſe. © But they all held this demand of the rent : f 
| en due) is not good; for he ought preciſely to ſhew upon his de- 
| — rent he demands; for if it were due five years before, 
= 2 . due; and therefore he ought expreſsly to ſhew what rent, 
as what time he demanded it; and although the jury found 
P was due, yet it is not material, for the requeſt 

certain, And it was adjudged for the defendant. 


Giles Long againſt Heminge. Gs. 
. Trinity Term, 30. Elia. Rel 2024. 
X 3 IMPEDIT, for diſturbing him to preſent to the church An advowſon 
a romebellett, And declareth of an advowſon appendant pendant is 
manor of Fromebellett, by à feoffment of the manor by r 


rſnes of the 


* 20d not to the yen! 
PA 5 or ſervicer.-Dyer, 70. h. 1. Roll. Abr. 230. 12. Cok . i 
10. LS 103- 1. Leon. 207. 4. Leon. bis Deder. Adv. an. and ſe: Mr. Son's 2 


eie. KL Iz. PART 1. P T homas 


Less 
ag 
MINOE. n 


- «6. meſne land in Fnomabellet, and of the: ſervices of fealty, and ons 
penny rent, by the band of William Cuts, who was ſeiſed of cer. 


 . « lands, and ſervices, were known by the name of the manor gf 
% Fromebellett; and that the ſaid ad vowſon had been always belong, 
ing to the ſaid tenements, foe manerio de Fromebellett, and tha 


6 faid meſſuage, and all the ſaid tenements, with the advowſon to 
© the plaintiff, and made livery accordingly ; and afterward, 17. 
« Flix. the ſaid Thomas Long granted the ad vowſon to the defen 


95 vide 2. Bl. 


om. 21 . con?. 


(*) Dong! 281. 
1 


- thongh 2 
"the plaintiff 


Carr 7. 


The effoin day 
is ſtrictly the 


firſt day of the 


- 


Michselmas Term, 3%-and 33- Bliz, In C. B. 


Thomas Long. The defendant made title to it, and traverſe, 
ABSQUE Hoc that Thomas Long enfeoffed him of the manor, with 
the ad vowſon appendant. The jury found a ſpecial verdit, 1c that the 
« ſaid Tm Long was ſeiſed in tee of a capital meſſusge and de. 


5 tain lands in fee in Fromebrllett, aud beld them by the faid ſer. 
« vices: of the ſaid Thames Long ; and that the ſaid capital meſluage, 


J. El. the ſaid Thomas Long, by parole without deed, gave the 


tc dant; and that 25. Elis. Will. Coyte the tenant did attorn to the 
« feoffment ; arid upon all this matter, they prayed the diſcretion of 
© the Court. — TE Cour reſolved fer the plaintiff; for they 
all agreed it was a good manor, though all the tenants but one arg 
diſmembered from, it (a), and when the attoragment came (6) he had 
then the entire manor. And they ſaid, that av advowſpn is proper 
appendant to the demeſnes, and not ta the ſervices ; and by thi 
livery of the , demeſnes, the advowlon paſſed, and bad paſſed, 

dad been no attorament. And it was ag)ugged f 


1 Biſhop againſt Harecourt. 
| i Trinity Term, 32. Elia. Rolf 511. 


A SSUMPSIT, And declared, that * conſideration of, &c. il 
defendant did aflume ad delibenandum guandam indenturom an 


term; but Nin finem Termini Sautte Trinitatis tum pr0x%im” ſaguent. and the prom! 


ty being a move- 


able term, the 
Court will not 
ex officio take 


notice of its 


commencement 
or concluſion. 
Poſt. 227. 


5. Co. 37. a. 
Cro. Car. 53. 
N 48. 
1. Roll. 4 
525. 

I. Sid. 308. 

1. Leon. 328. 
1 Mod. 196. 
1. Term Rep. 


116. 


was 5. June. The plaintiff alledgeth, that Trini Tera in 
7. die 72 et finivit 26. die Junii; and that he had not delivered 
Sec. Upon nom Tine, it was found for the See and it 
moved in arreſt © judgment, that the Court / officio is to take 0 
tice of the beginning of the term, and that was the gſain day, wh 
was 3. Junii, and then the indenture was not to be delivered 
Trinity Term was a twelye month. Of that opinion was ANDER500 
for the eſoin day is the ſirſt day of the term, and ſo taken in all pie 
and returns. The THREE OTHER JUSTICES,contr8, Fer d 
plaintiff had expreſsly alledged, that the term began the 7. 
and the defendant had not denied it; - and the Court ex n 
to ſearch the rolls of the court, &c. But. admitting they ought | 
do, and elthough in law the ein day is the firſt day of f 
and writs may be returned then, yet in common ſpeech that af 
firſt day when the Court fits —And ANDERSON againſt hi 


k #Y 


opinion gave judgment for Jar + wor le H 


1 9 * b 


. * N 4 - 
l \, * 1 : # %, * N 


n. Hilary . 
3. Fl. In the Queen's Bench. „ e 


the in *19 4/1 | 187155 1 
40 Sir Chriſtopher Wray, Ke. Gi Fu ice. „„ 


one Hi Francis Gawdy, OO 
fore John Clench, If. 10 
lage, Edward Fenner, E. ** 10 

ro $r John Popham, Kut. Attorney "NEAT 
V, Thomas Egerton, Kut. Solicitor Neue "Ig 


— ry n 0 * 
F. P $4 £ ” * = * * - * 
„ TD 4 


© x 
. ” 


ilizm Parſons, alias Fresse againſt high? Parents 0 . 2 71 
alias Fruude. | 


* | 11 Trinity Term, 335 Elis. Roll \ 


EBT on a bond for cook, The condition was 5 Bead to 3 wat 4 
arbitrement. The arbitrators amangſt other articles awards 4. ſhall W hn 
ed, that the defendapt ſbayld enjoy a houfe called Bengt . pay 44 . 

b of which the plaintiff was leſſes far years during the term, nd spin 

jig to the plaintiff yearly twenty ſhillings; and far non payment the no of wich. 
this twenty ſhillings, ation was brought. The — pleaded the eſtate Wal 

nent, and iſſue was joined, and found againſt him.—It was al- — | 

id io arreſt of judgment, that this was 2 condition anne xad to Ante, 34. 

ward, and by non payment of it his eſtate ſhould ceaſe; and not GY 

part of the award, that for the nop-payment of it debt thould oor, _ 

n 01 von the obligation. But THE Cour held clearly, that this Barnes, 56. 

part of the award, and for non - payment of it debt might be 

en upon the het and ſo was the input. of the arbi- 


ther exception was,. that the replication was, 4 & prediftur The omiſſion 
elmus Parſons,” and ſeith not „ alias Fretuda, ks part of his of an alas die- 
ie u omitted, and he is not intended the ſame perſon that Was fat an award 
| before, - But THE Cour held it not material; for it being 


88800 Hdd, Willighnus,” that which cometh afterwards is not ma- 

all 0” #9 it cannot bg intended anacher parſun; andi if it be, it hall 

For Ss And it was adjudged for the plaintiff. Nov. Aſich. 

= 

_ 2 Elia. in Traſſam v. Robbins, according adjudged for the 

phe See 9. & 19, Will. 3. „1 

f loben Limmer again William „ eee By-> oven 


158. Thegrros aſſigurd was, That the fad: KW ittiam Merry!" An lei- 
deds upon an obligation by the name of V. ligm tor durante mi- 
wn he bangrum  cajatlor. A. E. durgnte minors atate wrt «/otecarnot” 


F. echter of the ſaid A. B. executor of N. Zuery; and ae an action 


* tet Pon ad obligation of. twenty · nine pounds made . 


of the perſon . a. Lev. 435 
to 


Hob. 246. mitted to him by this dame; emnium bonorum, Wo, A. H. it may u 


— — EBT upon an obligation. The condition was, that whereas t 
puted by the defendant had ſold certain woods to the plaintiff, growing upo 


neareſt and moſt certain land, called Spalding in Peaſemarch in the county of Suez 
—— if the plaintiff may enjoy it, &c. and if the ground whereupon tt 
— each wood ſtandeth be four miles from Rie, that then, &c. The defer 
mile ; and not dant pleaded, that the plaintiff. may enjoy it; and this land by tt 
= Ne neareſt and uſual highway for carriages is four thouſand paces, rec 
row may fly, oning five foot to every pace, from Nie: upon which plea the plait 
Poſt. 267. tiff demurred.— Coop Ex, ſerjeant, argued, that the plea was ni 


Comp 139 alſo for the miles it is mentioned in divers ſtatutes, 2. Hen. 4. c. 2 
— 1. Eliz. c. 15. 23. Eliz. c. 5. but in ſtatutes it ſhall be taken 
2+ Bl. Rep. 96g. cording to the intention of them, and this is according to the uſu 


(eh See this cafe the doubt is, how the miles ſhall-be eonſtrued; for WR ar fad, 


: Co, Lit. 429. 4. 1. Wood'e Con. 233. 2. Term. Rep. 86, * 
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Linse to the ſaid R. Every, the firſt teſtator; whereas he could not bri 
Fe, an action by this name, but as-admiviſtrator of R. Brery,<Buj 
| woas ſaid, that adminiſtration of the goods of R. Every being Mo 


be committed to him by this fame; eſpecially when 4. Every gi 
not die inteſtate, but made an executor. 10. Edu. 4. pl. 1, that b 
the grant of adminiſtration of the goods of the executor, adminiſtt 
tion is by it granted of all the goods'ob. the firſt teſtator. 2. Hin 
8. pl. y—Curra contra, clearly. For by this adminiſtration con 
mitted he hath no authority to meddle with the goods of the fi 
teſtator. And for this cauſe the judgment was reverſed; - 


cu Wing again Earle. | 
Eaſter Term, 32. Eliz. Roll 208, or 408, 


good, for he doth not anſwer to the condition, which is four mil 


ways, and not as a bird or arrow may fly: but in bonds no ſuch 
tent appeareth, and therefore it ſhall be according to the account 
the country, and common reputation; and he anſwereth not tot! 
miles, but to the paces. -Towsr contra. We have pleaded fo, | 
cauſe-we will not put it upon the country, but upon the law: for 
is perilous to put it upon the country, when it is a doubt hos it f 
be conſtrued.— Ga wr and Wray conceived; that to the extef 
ons to the pleading it was well enough; for if one thouſand p 
make a mile, it is good, which #antamount that it is four miles; 


moved again, fhe caſe of Cambridge, it was held that a mile ſhall be certain, 3 
—— accounted by the moſt near way, and ſhall not be taken? 
Poſt. 267. bird ſhall fly (a). Eastern 
Foſter and Wilſon again Mapes. 
Trinity Term, 32. Eliz. Rull 51. 


1 one party. » ("OVENANT upon an indenture, - The-defendant pleads wi 
executes en. fatum; and the jury found, that this deed indent&d was f 
de his dee. between the plaintiffs and the defendant, and that the detent 
tho" the other did ſeal his part, and delivered it to the -plaintiffs z but the) © 
party docs not not deliver their part, &c. Et i, Ec. — And Ta CoorT 
CXECULE it. . 2 ö 
tens dut argument held clearly, that, it was a good deed to charge 
Hob. zz defendant. And FaxxEx ſaid, it hath been adjudged; that fan 


Cas 4. 


LO 
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as and ſells his land by indenture, and the bargainor doth- Terra & 

Wy kis part of the ſaid. indenture, and the other never delivereth V' _—_— 

his counterpart, yet it is good. And for this point they reſolved to AP LS. 


brin 
-But 


, on give judgment for the plaintiff, -. _ 1 5 8 

12 But afterwards Ho ART moved in arreſt of judgmeut, that a If a covenant be 
2 1 ſuffcient breach was not aſſigned; for the covenant is, that whereas — 5 
yy he had let to the plaintiffs the parſonage of B. that he would fave perſon, inter- 
them harmleſs, concerning it, againſt MA. Blunt: and they alledge ruption aſſigned 


that M. Blunt entered upon them, and put them out; and that he 255 breach is 

ru parſon at the time of the entry, which is not ſufficiently alledg- ſhewing by 

ed, for it is not averred that the entry of M. B. was lawful; aud if what title. 

his entry was not lawful, it is no breach of covenant, for it is in- s 

tended of a lawful interrup tion. „ 
Cui contra, For when the covenant is to ſave them harmleſs 1+ Roll. Abr. 

zziinſt a perſon. certain, he ought to defend bim againit the entry fob. Bo 

of that perſon, be it by droit or lort; for he is damnitied if he be diſ- 2. Lev. 3. 


1 com 


be firſ 


eas | urded, though by wrong, as 2. Edw. 4. pl. 18. But if the covenant * Vent. 62. 
g po hd been to ſave him harmleſs againſt all perſons, there it ſhall be ERS GG 
Sen for a lawful entry or eviction ; and the words © to fave harm- 

pon OY es“ amount to more than a warranty, for that is for lawful ti- 

: defer ts: but here it is to be intended that M. Blunt had good title; for 

| by tt ts alledged that he is parfon, and this is of the rectory; and that 

5, tec l entered and let it; by which it ſhall be intended he had intereſt. 

2 Aud it was adjudged for the plaiutiff. | 

* Truſſel's Caſe. FT 
\hen Hr vas removed out of London by habeas corpus; and it was re-, ſon at- 

he uſu turned upon the writ, that he was detained there for one exe- taiktedef felony 
ſuch ion, and for divers other actions at the ſuit of divers perſons. cannot be taken 


Audit was moved to the Court, that he ſhould be diſcharged of all dab and han! 


ot to tons, and of the execution, for he is a perſon attainted of be diſcharged 


d ſo, wh and had neither lands or goods to ſatisfy them, and his from detainer 
V: eh is not his own, but at the queen's pleaſure.— And all THE AH Pro- 


V8TICES held, that as to the actions he ſhould be diſcharged, for sed vide contra 
þperion attainted ſhall nat be put to anſwer, nor ſhall be put in Poſt. 546. 
axution, and fo are all the books. But they ſaid they had ſpoken I 
u the Juſtices of the common pleas, and Barons of the ex- 1 
que, who in both courts had adjudged the contrary, and 1. Bl. Rep. 33. 
ain, 2 pon the very matter in law, and not upon the form of pleading, but Sec Rex v. bel. 
y would diſcharge their conſciencestas they had; for they found 98 
v book againſt their opinion; wherefore they all reſolved he p. zo, * 
Pu! be diſcharged of the actions: but for the execution they Pougl $45: 
wud adviſe, for then peradventure the party ſhould loſe it for — 
. But EER TON, Solicitor, who moved it, ſaid, When he is | 

. 9 * * 3 
la liberty by the act of the Court, this doth not diſcharge him 
cke execution for ever; and ſo it had been taken in this court. 


Aterwards, Paſch. 33. Elia. it was moved again, that he 


fer i attainted of felony, was let go at large, but not par- 
they « 494 of the | felony ; and being at 4. a was arreſted at the ſuit. 
vr IT i", by 2 writ of execution upon a ſtatute out of chan- 
7 1i and afterwards, he removed himſelf by a habeas corpus into 


—_— bench, and removed the record of his attainder, and 
dur 2 ſcire facias againſt Ognell, com prehending all this _— 
| | nell 


| $4 Co. 17. a. $08: 81. 3. Roll. Rep. 399. Palm. 388. Carth. 8. 1. Mod. 113. 8. Mad. 4 


Cn. Peake againf Pollard. 
Words not CTION for theſe words: „Thou art a mutinous and ſeditio 
actionable. 1 « man, and didſt procure the queen's ſubjects to ſedition.” 


2. Roll. gg. moved them to ſedition againſt the queen. And to this opinio 
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T=vur's Ofnell apprared, and gettin de Was not the fache Perfon wh 
— hs hr wed for Ren KIM at large, and 9 2 
when he was arreſted upon the writ ef Execution ; and upon this f 
was demurred. And afterwards, Trinity, 3 3. Eliz. they all reſolve 
that he ſhall be diſcharged of the execution, upon the ſtatine; fo 
being a perſon attainted of feloty, the queen hath intereſt in his body 
fo he cannot be taken ih execution fot debt: wherefore they did di 

charge him of it. e ang 
Ca CE. Andrews? Caſe of Grays Inn, 
Demifit, G. wp and FenNER, Juſtices, were of opinion, that u n 
cps pA G leafe for years by indenture, by demiſit, et ad firmam madd 
entry of the leſ- that a covenant lieth againſt. the leſſor if be enters: but if a ſtrange 
* of enters, it lieth not without an expreſs warranty; for in covenan 
Pol. 71. againſt the leſſor, upon theſe words he ſhall recover the term itſelf 
232. Hen. G. pl. 32. 9. Elia. Dyer, 258. | 


173. 232. 10. Mod. 233. 1. Wood Con. 371 2. Leon. 104. 2. Ld. Raym. 915. Dougl. 27. 166. 


„ +} Auſtin ogainff White. 
Words. ACTION for theſe words : © Thou wert laid of the French Pox, 
Ante, 2. _ adjudged actionable.— And FENNER ſaid it was adjudged i 


RES 43% this court, that for theſe words, Thou wert laid of the Por, aclie 

did lie; for it cannot be intended but of the French Pox (a). 
Ld. Ray. 770. (a) Vide 2. Vol. Term Rep, 45. where Mr. Juſtice Buller is reported to have ſaid, d 
this cal: is too looſely reported to be relied on. 


Gawpy. The words are not actionable, for it is not faid, 


THE OTHER JUSTICES did incline : but this was only upon me 
tion. | | 


Cart 9; | Lacy againfl Reynolds. 


CTION for words, which were, “ He is as "ay a thief as 20 
«is in Warwick gaol;“ and avers that 7. S. was then 3 p 
CG ſoner in Warvick I condemned far 1 and it v 
averred. clearly held, that for theſe words action did lie, with this ate 
Poſt. 308. 361. ment, but not otherwiſe. 0 ” 
1. Roll. Ab. 83. Cro. Jac. 667. Yelv. go. Hatt. 92. March. 7. I. Lev. 82, Hob. 6. 
Upon a bad juſ- After verdict this matter was alledged in arreſt of judge" 
- IT and the defendant did plead the bar, gad quidam igholur cat 
given by cons to Marwick, and there cut the purſe of J. N. and the plat 
feſlion, though tiff /ciens this, him did receive and comfort, and by reaſon ( 
1 poke the words, The plaintiff replied de injurid fud $11)" 
up 


In m action for / 
words, the rela- A 


— — — — — mim co oc _— — —— ä 


joined. it a 
Pag 226. an on this iſſue was joined, and found for the plaintiff. 


It was alledged that the iflue is ill joined, for this matter cot 
2. Roll. Ab. 98. not prove the plaintiff. a thief, although it doth prove him 
Salk. 173. felon - us COURT held, that the iſſue was not well joined: 


1. Burr. 292. . * a 
297. . they conceived, that inalmych as he had by this confeſſed a 
397. 2. Id. Li 

Kaytm. 924» 


or 
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ende although the iſſue is mil. joined, and a miſ- trial, yet this is Leer 

zz roid, and the Court ſhall give zudgment upon His confeſſion; m—_— 
and the plaintiff ſhall not have his damages taxed by the Court, but 

all have 3 new writ ro enquire of damages. And it was fo ad- 


o 


judged, Vide 22. Ed. 4. pl. 46. 


Damport again Thatcher. C1 10, 
Michaclmas Term, 32. & 33. Eliz. Roll 519. ab , 
FRROR of a judgment given in the common pleas. —Firſt error. If ore focies 
Becauſe, as it appeareth befare, the record between them was ry * 
removed into the queen's bench by a writ of error; and then the caufe as judg- 
judgment in the ſcire facias was reverſed, as to the ſureties, and ment was en- 
no judgment was given againſt the plaintiff; whereupon the plain- eds A1 
tf went into the common pleas, - and ſhewed this matter to the the reverſal 
Court, and prayed his judgment might be entered; and ſo it was, ſtands goed, 
ind judgment given, and entered upon record, which there . re- — Jacg- 
mains : and this matter was aſſigned for error; for they had no au- wards given 
thority to give judgment z for the record was removed from thence, againſt the 4 
tefore the writ of error brought, ſo they had no record before them —— A 
v gire judgment. 1 — 1 1 hab. cer. or 
Gawpy. The writ of error was to remove the record, fi judicium . Þ | 
le redditum fit ; ſo when no judgment was given, the record was erdict. 
rot removed, but always remains with them, fo that notwithſtand- Ante, 146. 
rg they might give judgment upon it. 9. Hen. 6. pl. 4. 4. Elia. Poſt. 259. 
Dyer, 206. And by this ſecond writ of error brought, it is affirmed 
that the firſt record doth remain with them. And of this opinion 
vere THE OTHER JUSTICES. err 
Second error. For that the writ was brought againſt an admini- 
ſrator, and faith not that the inteſtate ebiit inieſtatus. — Sed mon atle- 
ctr; for ſo is the uſual form. 9. Hen. 5. pl. 6. 11 arty Inf 
Third error. Becauſe ic appeareth there was no habeas cur pus or 
pinio dfringas, whereas the trial was by verdift, for this was certified up- 
n mn writ of certiorari awarded. But it was held, that this is aided 
by the ſtatute of jeofails, 18. Alix. c. 16. that after verdict judgment 
ſhall not be reverſed for want of a writ original or judicial. "Bur 
they all held, if there never was a hateas corpus or diſiringas award- 
es, this ſhall not be aided by the ſtatute; for then they had no au- 
thority to take the jury; and they could not know it they were the 
Jurors returned upon the firſt writ: but it ſhall be here intended 
there were ſuch writs, for the jury was taken; and it cannot be ink 
tended that they would or could call them without fuck a writz and 
upon this preſumption it ſhalt be intended there were ſuch writs, | 
but that they are embezzled; and this is directly aided by the ſta- - 
ue. And the judgment was affirmed ; but the judgment in the, . - 
ſore facias food reverſed as before. hap owns ene © tb. @# 


4 Crews again /f Bayles. 

TH | Trinity Term, 32. Elia. Koll 149. * e e 
OR to reverſe an outlawry after judgment in a bill of privi- No cutawry 
leze.—And becauſe no proceſs of outlawry was awardable, for cxcept where a 
* did not lie in the original, it was held a manifeſt error, and anf. on the. | 
datiert reverſed... © 7 tl u 355. 

Meade 


2 
— 


7 


1 N ; 1 
Caen It. 


*. * 
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C IJ. Meade againſt Cheyney. 
Elgirgranted THE plaintiff recovered againſt the defendant as execute xr 
1 T Skipwith ; and upon a fieri faciar a devaflavit was wen, 
Poſt. 318. g 30. and upon this he prayed an elegit, et habuit de terris execulori. 
2. Leon. 188. Mo. 299. | 4 

C481 13. | Wickham Biſhop of Lincoln again ft Cooper. 


A biſhop may PROHIBITION for ſuing for tithes. And made ſuggeſtion, that 
— 3 he and all his predeceſſors, &c. were ſeiſed of the "manor of 
manor held in hich the tithes were demanded, diſcharged of tithes during the 
right of his time that it was in their poſſeſſion ; and ſhewed, that in the time of 
8 Edward the õth this manor was conveyed to the duke of Somerſet, and 
ftroyed, though was afterwards regranted, and came to the biſhoprick again, 
22 fee, FLEMING moved for a conſultation; for it was a preſcription in nn 
granted to the ecimando, which cannot be; and upon his own ſhewing the preſcrip- 
Fitop. tion was interrupted, and cannot be revived.— Cu RIA contra. For 
Ane,206- the preſcription for a ſpiritual perſon is good ; and the biſhops 0 

55 Canterbury and Wincheſter uſe to vreſeribe ſo : and the preſcriptia 
2. R. Ab. 653, is not determined when it came to the biſhoprick again; for tithe 
1. Leon. 248. is not a thing ifluing out of land; and unity of poſſeſſion doth not 
12 extinct them, nor a releaſe of all the right to the land. 
3. Burr. 1276. Wood Inſt. 268, 


Car 14. | Harvy agaiuff Thomas, 
« | Michaelmas Term, 31. 5 32. Eliz. Roll 414. 
A huſband | HE cafe was, Harriſon and his wife ſold the land of the fene b 
_— 8 deed indented, but it was not inrolled within the fix months; 


makes a parol and afterwards the baron alone makes a leaſe by parol, and theu the 
leaſe, and they baron and feme levy a fine to the bargainee, and die. The queſtion 
3 — was, If the conuſee of a fine ſhall avoid this leaſe? — And it was ad 
The conuſee Judged he ſhould; for being made by the baron only, it was. voi 
may avold the againſt the feme, and no acceptance could make it good; and as if 
— 130. ſhall be void to the eme, ſo to conuſee: fo of a rent charge grante 


by the baron, or a recognizance by him. And ſa it was reſolved 1 


1. Roll. Abr. Lord Mountjoy's Caſe, 24. Elia. that the recognizance of the bar 
. TY ſhall not bind the conuſee of a fine; and the conuſxe is in by the fene 1 
1. Leon. 247. and the baron joineth only for conformity. ide 2. Co. 77. b. 


c 15. Green againfl Edwards. 

h Trinity Term, 32. Eliz. Roll 1832, TR 
A leaſe to d. for TH caſe upon demurrer was, Land was let to 7. &. for ni 
age bers wo years, if he liveth ſo long: and if he dieth within the term 
wife ſhall haue that then his wife ſhall ha ye it durante tots reſiquo termin pred 
it during the . S. dieth within the term; the queſtion was, It his wife (al 
—_—y ave it during the reſidue of the term ?—And Paſcha, 33: Eli. 

mines by the Was reſolved by all THe Jvs'TICEs, that ſhe ſhall not; for th 
—_ of 4.and term was wholly determined, and the limitation to her was * 

— 52 for as a remainder it cannot inure; for a remainder my 

void. Ante, g created with the particular eſtate, and is to be limited for 2 ce 


„And. 2x8, tain eſtate, ws. for years, life, in ſee, Sc. And here no certain ct 
2. Leon. 218... is limited to her; for although it is / limited to her during e 
oor, 297- ſidue of the term, and ſo ſhall be/ intended a leaſe for yea 


94 pany - dh foraſmuch as every leaſe for years is to have a certain comm” | 
| 
| 


* 
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0 


ment and ending, here it is uncertain if ſhe ſhall os Coal 1 
S. may outlive the ninety years, and therefore a _ — nit 
not grant his term after his death, and ſo the remainder here is Epwanrms. 
void, - But ANDERSON ſaid, (a) if the wife had been t th but 201 
deed, this peradventure might-have been good to her "9s fog 4 Arc ca- 
of remainder, but by immediate grant and demiſe „er f man, right, 1. Dure- 
years which ſhould be to come; and d * 07 many 28. where 
5 : ; urante termino ſhall not be Lord 
taken for the intereſt, but for the time: which WALMSLEY and 2 
WrxDHAM did expreſsly deny ; for they held, it is at firſt void for 525 priety me | 
the _— when = N or whether it ſhall com —— this 
mence. it was adjudged that the wi . —_ 25 
2 get ; e wie took nothing. Vide eaſe | 
' Vautry againſt Aplen FR: | 
| 93 4 Og *Y.; "2 C41 16. 
REPLEVIN. Defendant juſtifies as ſervant to PD nl ey 
frechold. The plaintiff conv | - &:- 26.10 His; hore 0 deaitle 
P reyeth by a leaſe for years, from only induce- 
the queen by her letters patents, but faith not curiæ hic L, ment to he 
mrerſeth the freehold of J. & Upon this the e e 5 action. it need 
3 * erally, Fo — of theſe words, curiæ hic prolat. lad wit N 
not ſhew it for cauſe; and if it were m ban Ante, 133. 
o form, and ſo amendable b | PR of ſubſtance or 1 
, : y the 27. El , | % 
3 and WALMSLEY at firſt e hes parts prawn — On 88. 2. 
ſheer by this manner of pling te dar Wl DEE, 
1 80 nd oyer ot the patents; : Stile, 193. 264. 
lic in curid prolat.” he cannot * x LAS Ry OY ones, 377. * 
ace between them and the pleading, he may — . vark fre Jac. 43. 70. 
entered in hæc verba, of which now he hath loſt. ad they be Cho. Car. 141. 
hut afterwards Paſch Rt | the advantage.— 1. Ro. R 257 
n aſche, 33. Eliz. it was held by all ThE Jus ricEs 3:8 Rep. 13. 
e EY), _ it was but matter of form, and — Palm. 387 + 
; for it was but an inducement t | n 
E and it may be e der a, l pe of fie. e 
, _ maketh no defence, and that there wants an er L. d. e. { 
ruth ri theſe may be amended, and ſhall be inſerted, for the e 
3 —— 1 ring * caſe the letters patents e 
ARTS RIAM ſaid, if ſuch plea had 
vowry when it was ifſuable, i , plea been in an 
* accordingly for the e le And it w 
e r e Ann. 16. 
| wry againſt Butcher. e 
4 ilary Term Zliæ 
EPL 33. Elia. Roll 315. 20 
R KN Upon demurrer the caſe dere John Col * 
arg, and let the land for twenty-or e 28 Tenant in fee 
Non! ſhillings rent during the term, t TR years, rendering makes a leaſe 
zus, and dieth. The defendant wy f. im, Ms. exorytary” 208 ——_— 
reat behind after the death t, as ſervant to his heir, for ering rent 
gument it was adj leath of the leſſor, diſtraineth; and after a hs — 4 
u being reſerve 4 . = heir ſhall not have the rent ; il — wah 
RE? or, his ex „, aſſigns, 
u. * none of them, he cannot Nee i. * gas, 275 the ſha — 
. 0 2 ., 2 q 3 : 
Fo it was ſo adjudged N to them in writing in 12. Edw. 2. 
. , Ne 35+ Roll. 613. 625 ones, 2 vi 
. 255, 5 7 22 es, 309. Noy. Cro. . : PEP 
* che caſe of 8 0 wen, 9+ Co. . 5 A. eel} Ly 5 Co 111. 
8 „. Vent. 161. 2, Saund. 367. Ray, 213. 


* 13. where this point i 
e See 5. Co. ay is adjudged, and the exiſtence of the caſe in 12, Edw. 2 


* 


Cap 17. 


- —— — — — 
. — - — — by 
* 


in ag infeti6t ſteward of the mayor of London, twelve pounds, and had a fer 


218 © Hilary Term, 33. ERZ. In B. R. 
ein. Foſter ag Fountaln. 


A deed ts lead FJECTIONE: FIRMR.—It was held upon evidence by Tax 
1 CourT, that if a fine be levied, and an indenture to lead the 


fine not groſs of ic be ſealed and delivered afterwards, this is not ſufficient to 


- 
* 


unleſs the conu- conuſor intended before the fine levied, to levy it to this uſe, 
che uſes. pare. a 8 0h f . 8 
Dyer, 136. 9. Co. 10- 16. Moor, 192, 1. And. 129+ $g. Com. Dig. 621. | 

f ph See 2g. Car. 2. c. 3. and 4. & 5. Ann. c. 16. 


Cat 19: Bind againff Plain. 
Wapainif TH plaintif counts, mut whereas be recovered againſt Z 
waited judfthett Ward in the queen's court in Southwark, held before the 


„ . faciar. to the bailiff there to make execution of the goods « 

ſeffion of the the faid Thomas Ward, which were in his hands; and whereas the 

ee bailiff was ready to do execution of the ſaid goods, the defendant 

goods, ae, did aſſume to the plaintiff, in conſideration that he 11th of 8, 

him on a pro- Zember delivered to him the ſaid goods, that he would within four 

n teen days after Michaelmar pay to him twenty marks, or otherwise 

paid, it ic a good deliver to him the ſaid goods again, if in the mean time no othe 

conſideration i= made title to them, and proved them to be his goods; and averred 

thoogh the de- that none made title to them between the 11th of September an 

fendant had on- fourteen days after Michaelmas. The defendant pleads non aſſumpſit 

ly a ſpecial - The jury find the recovery and the afſumpfit; but find further 

——ů— that the ſaid Thomas Ward, long time before the recovery, had (ol 

preperty refided the goods to R. V. but with this proviſo, that he ſhall have thi 

— _ poſſeſſion of them for four years, which are not yet expired; and 

33 . if he then pay ſuch a ſum of money, the ſale ſhould be void, and 

thority of the that R. V. made title to them by force of this fale. Et ſ, &c. 

OT Coorg, ſerjeant, alledged, that the declaration was not good. 

goods were, Firſt, Becauſe it was not ſhewn by what ticle the court of 854ʃ 

nor the time, or wart was held.—Secondly, That the bailiff was ready to m2 

— — execution, but ſheweth not where the goods were, But thele c 
ge n ü 

Poſt. 884- ceptions were over - ruled not to be material, for they are de 

the inducement and conveyance to the action.— Third, The 

Cowper, 128. was neither time nor plate of requeſt alledged, but only ſep) 

- erm Rep. requiſitus. Sed non allocatur ;, for it is to be paid at a day certa 

We and no requeſt needful ; otherwiſe, if requeſt ought to have bee 

© made.—Fourthly, That upon the matter found judgment 0ugt 

to be for the defendant ; for it is found, the plainti had only 

b ſpecial property, and the vendee the general property, and ſo 

cauſe of the re-delivery, and ſo no cauſe of the conſideration; 9 

it is found the vendee had title, ſo it is ſufficiently proved 

ſtranger had mare 33. Eliz. The Cour reſolved f 

tbe plaintiff; for they held, that the plaintiff having poſſeſſion « 

the goods guomdecungue he came to them, he 1s chargeable & 

mas 5 ard for them, although he had but a ſpecial property, ® 

he may maintain an action for them; ſo his delivery of the goo 

js 2 ſufficient conſideration; for by this the defendant ood 

denefit of the uſe of them, and the plaintiff hath loſs, for be 


chargeable to the action of Thomas Ward; and eſpecially * 


; Hitary Term, 0 3 3. Eli2. 1 a B. N. 


14 ER tan V renn 1 4 1 
«fon i good, deing onſy for, the te-delivety of, them, br pay- 
ay” W tim. [. Ned although e recited that ke had theſe | 
ar 


Thomas 


; A. +4 r 2 
RE ods liable to the execution, which is not true; for, Tome War, 
b ty 4 ſpecial property, they are ot. liable ie this" debt 
e b but © naked aud void recital, and all the ſubſtance of 
eL. ccaration is upon the delivery of them; and this being found, 


iſe, 


x * 7 + 4 is * * d 
i was a go06 dH. It was adjudged tor th 
error brought, the udgment was affitined (a), wo, 


Mulgrave ag,, Ogden. 


for the plsintiff; and on 
* n A 1 (a) Poſt. 301. | 


. 
. 
* 
, * * : 


Casr 20. 


P - 


ACTION SUR TROVER of twenty barrels of putter; and Trover will not | 


keeping an 
mo bene calue.—Upon this it was-demurredz and held by aft THE Jus- thing; but ine 
the TIcEs, that no action upon the caſe lietk in this caſe; for no Jaw Nut po uſed or 
fer cmpelleth him that finds a thing to keep it ſafely 3. as if a mat copvettion. 
LY fnds a garment, and ſuffers it to be mothreaten or if one fin ee 
me e, and giveth it no ſuſtenance: but if a man find a thing and 1. Ro. Ab. 2, 3. 
dance bn it, he is anſwerable, för it is converſion : ſo if he © purpoſe (i FE 
dg niluſeth it; as if one finds paper, and puts it into the water, &c. , Bult. * 
our but for negligent keeping no law punifheth him. Et adjournatur, | cr, 
wie Al. N. P. 74. Salk. 665. Mod. Caſ. 170. Strange, 60. 123,576. 613. 1. Term Rep. 12. 
the 4 T. Rep. 755. 6.5” | „ Abr. 6K . 
70 Juentings again Go-wer. cle 2. 
mpſit BT as executrix. The caſe was, The teſfater of the plaintiff Deviſe of a leaſe 
rthet deviſeth a term to J. Watts, and that * if Agnes his wife ſuf- Sang 5 B. 
| (of be the deviſce to enſoy it three years, that ſhe ſhall have all his enjoy it for. 


goods as ERecutrix ; but if ſhe doth diſturb him, then he makes 3 years, ſhe | 
46. J. his ſon his executor;” and dieth. Agnet as executrix brings ug wet 


the action within three years. Ax PERSON af firſt conceived that gre giſturh bim, 


e. the action could not be brought within the three years, for this is _ C. ſhall be 
od. condition precedent, ſo that until the performance of it ſhe ſhall |; 7 
Sout pot be executrix : but the oTHER JUsricEs held ſhe was exe- condition prece- 
ma trix preſently ; for although in grants, eſtates ſhall not be till dnt, and B. is 


immediately 


le e the condition precedent be performed, yet it is otherwiſe in a . 
e d vil, for 2 will hall de guided by the Intent of the party; and this Peſt. 914. 
Th ſhall not be conſtrued as a condition precedent, but as a condition 


"7. 4 if ſhe diſturb, that then G. 


jb abridge her power to be execptrix if ſhe perform it not; for ſo 2. Fo 
Peau) the intent appeateth here by the words ſubſequent, Winch. 11g. 
J. to be executor,” which doth 1. Ro. Ab. 41f. 
prove that in the mean time he intended ſhe ſliould be executrix. — 
Akerwards in Kafter term, 33. Eliz. it was idjudged for the plain- 
tif, that ſhe was executrix until ſhe diſturded, and that the plea of Dough: 63. 
made, diſturbance, wag not good. P. $45: 


Sani 


3. Lev. 138. 
8. Co. 91. . 


2. Ld. Kay: 766. 
89, 


Chew dd 
ecial verdict was, i. . | 
Fe og, 7e, The Buement 


1; 200888] dcfendant, viz. that the had . 
_ hour alledging in particular bow the diſturbed. 
1 j 4 ks Os 5 * e 
Ton ( Smy again June & Alios, 
able Mr rerouE The on 
ly CTIONE' FIRM A, The caſe up 
* vir Thomas Cotton was ſriſed of the land 


Ct 
all; 
(y 


wyeniti filii die? Will. et pro Aft 


f 


n his eldeſt ſon in tail, remainder to William his ſecond 
drimegenity filio predifti Willie of heredibus maſculis dif? pri. 
talts exithr, remanere ind: 


ui conveyerh it to the uſe of himſelf for life, remainder to Ch ny Nr. 


on, 2. Inſt, 519. 
1. Leon. 211. 
Cro. Car. 1200. 


„ —havedibus 
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Sur cc heredibus maſculis dif? . Willielmi F ang of Sir Thomas Cotton with 
K divers remainders over. Cheyny Cotton dieth without iſſue and 
Joxx & Alios. after William the ſecond ſon had iflue N. his eldeſt ſon, and gad 
| beyond ſea. Sir Thomas Cotton, 29. Eli. levieth a fine of this land 
which was to the uſe of himſelf for life, and after to the uſe «f 
. Robert Cotton his third ſon in tail, with divers remainders over: 
and afterwards 21. Elia. William the ſecond ſon dieth bey 
ſea, William his Ton and heir being then and now within age. 
Sir Thomas Cotton dieth 27. Elix. and 31. Elia. V. enters 
being within age, and lets it to the defendant, reſerving no rent 
but at will only. Robert Cotton enters and lets it to the plaintiff; 
upon which the defendants re-enter. Et f, &c, 
It was argued by Dee w and GLANVILE, ſerjeanti, for the defe 
dauts, arid by BEAUMonT and Hamon far the plaintiff. 
The uſe oa Hine FiksT MATTER. If Villiam the ſecond fon had an eſtate tai 
to 4. and his by the limitation to him and his firſt ſon, and to the heirs male of 
—_— body of his' firſt ſon, for he then had no ſon; ſo it is void to the 
the ſon does not firſt ſon, if it ſhall veſt in William by the intent of the donor. 
make an eſtate tall. | 71 FP f 
Aremainder to SECONDLY, Admit he hath not an eſtate tail by this limitatio 
the heirs * (as it was after agreed by all THe JUsricks that he had not) ift 
47 > © 7. the remainder after limited to the heirs males of the body of Wil 
veral eſtates. liam and of Sir Thomas Cotton, they have joint or ſeveral eſtate 
3-Com.Dig165- tail: and as to that, it was clearly agreed that they have (ever, 
219-35+ 359* eſtates tail and not joint; ſo that clearly the fine of Sir Thomas was 
good to bar William of one moiety, for he was tenant in tail of it. 
The ſon ofa Third MaTTER. Upon the 4. Hen. 7. c. 24. ſ. 4. if the find 
2 2 being levied William the ſon being beyond ſea, if his heir ſhall have 
— — five years after his death; for the ſtatute is, he ſhall have five ye 
after his deathto after his return; and in this caſe he never returns, and ſo is out 0 
avoid a ine. the words, and the proviſo ſhall not be taken by equity.—But al 
Cruiſe on Fines, THE JUSTICES to this reſolved to the contrary, for the intent ol 
232-to 241, the ſtatute ſhall be obſerved; as the ſtatyte ſpeaks, that an infant 
ſhall make his claim within five years after his age, yet if he claim 
eth within his age, it is good, yet it is out of the words. 
Tenant for life FoURTH MATTER. If tenant for life levy a fine, and he in there 
leviesa fine, verſion or remainder doth not make his claim within five yeo 
have five after the fine levied, after the tenant for life dieth, if he ſhall bare 
years after is new five years after his death. — And all THE JUSTICES held be 
— make ſhould, for this is as another title acerued to him; and it may de 
Pott. 254 he had no conuſance of the forfeiture; and if he had, it is at bi 
| election if he will take advantage of it; and ſo Zome': Cafe 
9 8 105. b. — to be adj 8. 7. Elia. 1 ; | 
ro. Jac. 157. d. 374. 31. Cruiſe, 215. : 
Leaſe by an in- F 15 7 9 at yet the ſhall recover, for the 10 
fant is void. of the defendants was void ; for they claim by leaſe at will of u 
Moor. 10g. infant where no rent was reſerved, and fo void. 
1. Mod. 263. Fitz. 301. 10. Mod. 461. 3. Bac. Abr. 304 : 
One tenant in  CUR14- Although they have no title, yet it appexreth - | 
common ſhall plaintiff had no title to a moiety, and then he could not pun” 
— the defendants for his moiety in this action, where he muſt mate 
other withour title; otherwiſe perhaps in treſpaſs : and for the other moiety, * 
actual ouſt. ſhall not have an action without an; expreſs ouſter, which is 8 
found. Wherefore it was adjudged for the defendants. YG? 
Co. 1.it. 199. Inſtitutes 519. | „ 
1. Leon 212+ Salk. 391. Cowp. 217- 1. Term Rep. 739. in potis. 


en aw. r / XaXa# Xa ocomXc ou. 
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Sir Moyle Finch againſt Throckmorton. © & | can | 
45. Ei. In the Exchequer Chamber, 


HE caſe upon demurrer was, that King Philip and queen Mary wheres leafe is 
T 1. & 2. Ph. & Mary, demiſed the fire of the priory of Raveſlon 1 
in the county of Bucks to Th. Throckmorton for ſeventy years, ren- n — 
dering rent at the feaſts of the Annunciation and St. Michael, with of rent afte 
2 proviſo, that upon non- payment within forty days aſter the wards can _ 
{aſts, the leaſe ſhould ceaſe and be void. 9. Eliz. the rent was tinuasce; and 
fot paid at Michaelmas, nor within forty days after; but afterward the reverſion 
the queen's receiver received it, and maketh an acquittance as if it being . 
ul been paid at the day, and receiveth the rent afterwards every Binge patenges 
jar till 30. Eliz. and makes acquittances of it. 20. Eliz. the ma enter with 
queen grants this land in fee to Sir Thomas Henneage, and after- —.— ch 
wad an office was found, which found the non · payment 9. Elia. pot. 855. 
pon which Sir Thomas Henneage entered, and let it to the plaintiff. 

Fees | of 190 . 207 27 4. And. 30. 
Fizsr Quxs Trion was, If the leaſe was void or not without Pop- 25: 33. 
alice? SE CoD, If the acquittance could make it good? 1. Rall. bl. 
Taind, Admit there muſt be an office, if after the ume it.cometh 476 
time enough for the patentee to avoid it ?—And this was divers 2 Rell Abr. 
times argued at the bar, and afterwards by the Barons, oy Ps YE | 
4 ; 2 Or wn ; 04119 4 8 N:Cor Lit hbge.* 
And all THe, Barons agreed for the plaintiff; and that Cro- Car. 100. 
this leaſe was void immediately upon the non-payment z for Cl. Jac, 36. 
the words are, that upon non-payment the leaſe ſhall 'ceaſe 34444. 
2d be void, ſo that the land is diſcharged of this contract 3: 70 une 
of the term and the patentee is no longer a termor, nor (as 3 Cb. za. * 
Maxwood ſaid) a tenant at will, nor at ſufferance, but only as « Plow. 131. 
killf or pernor of the profits de ſor: tort, and then all the accept- Sufi U. 
mee after cannot make à void leaſe good; and the oſſice is only a. Term Hep, 
eceſſary to inform the queen when the condition was broken, to . 
utitle her to all the mean profits, and to reduce the poſſeſſion, if“ Co. 3% 
the eſtate had continued out of the queen: but as this eaſe is only © ax 
intitle her to the mean profits, and being found only for this 
purpoſe, it is well enough for the time, notwithſtanding the patent 
>the inheritance ; for they held, that the firſt eſtate ended as by 
imitation,” and in ſuch caſe no office is needful to intitle the 
queen: alſo it ends by the limitation in the firſt letters patents,” 
which are a record; ſo the record which doth create it doth deſtroy 
t, and the patentee might enter as in land of which there was no 
aſe, And it was adjudged ſor the plaintiff. No TA. A writ .of 
a was 2 in n and 7 aſſigned in 
ve matter of law z and argument, Mich. 36. & 37. Elia. the 


— a 


1 * 
* 1 "Lp" , 
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fee is authoriſed 
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33. Eliz. In the Queett's Bench. 


Sir Chriſtopher Wray, Knt, Chiz 


Sir Francis Gawdy, Knt. 
Sir John Popham, Kut. Attorney Genen 5 


; Tuſtice. 
John Clench, . 
Edward Fenner, EMW. 
Sir Thomas Egerton, Knut. Sclicilor Cenerl. 


0 „„ Permor eyainff Dorrington. 


"A © CTION for words, which were, “I will prove Ferner to 
ww «© be a perjured knave.“ After verdict it was alledged in 
40 wor aro + Þ- -arreſt of judgment, that the words are not actionable, for 
aRionable. be dqth not ſay he was perjured, but that he would prove him per- 
Poſt, 730. jured; for it may be, that if he doth any act after that He may be 
cro. Ja. 214+; convinced of it. But alt HE Cour held, that the action ly, 
and the words cannpt have ſuch conſtruction. WR 
Tudg e ANOTHER matter pas alledged, that in the genire faciar and 
yed for z di- difiringas, one Taverner was named one of the jurors; but in the 
verlity in t®e return of the M Hringas in lieu of Tarurner one Turner was returned, 
of a juror he- and was ſworn, and tried the matter; fo it is a miſ- trial, being tried 
ap x venire by. one that was not returned in the genirs facias., And Cox cited 
Ante, % a precedent in this court between Doyfoy and Wilt, where 3 
Poſt. 256.258. juror was returned by the name of Gregory Villa, aud in the d. 
tringas he was named George Willet, and he with others pailed upon 
5 Co-42. tbeinqyeli; and for this cauſe the judgment vas ſtayed. And anather 
Ce. Jae 178. precedent in the exchequer, where ons Mizge. was fezurnad fen 
58. the venire facies, and upon the di//ringe; one Michar!, and both 
ob 64. theſe werg returned for {irnames 5 and perauſe Michael was lore, 
3's. © Kc. the judgment was ſtayed. And ſp it ſgemed to THp CoynTt; 
Cowp. 423. hut they at firſt doubted if the variance in the ſirname be 2 caule 
to. ſtay judgment; but for variance in the chriſtian name, the] 
agreed clearly the judgment ſhall be ſtayed, but ons mop have tue 
Graames. But afterwards it was reſgiyrsd the judgment: bond 
b lt neal 
Cams. |, Taylor again Beal. 5 fs 
Debr for rent referved upon a leaſe ſor years. The iiſbe being 
: joined if he * were wo — — . = 
to ebend part dence for part of the rent, that Neintiff by covenant 4 
— _ repair the Rouſe and did not, and that thereupon be expended part 
the premiſes? of the rent in repairing the houſe. The queſtion was, If this 7 
t- Leon. 23). gence will maintain the iſſue Ga w Dy conceived it did, for the 
7. L. d. Ray. 420. law giveth this liberty to the leſſee to expend the rent in repar?- 
I Je 4 - b Y - - . h houſe 
Doug. 748- tions, fof he ſhall be otherwiſe at great miſchief, for the * 
eee may fall upon his head before it be repaired ; and therefore the 


2. T. Rep. 630. alloweth him to repair it, and recoupe the rent. Vide 12. _ 4 pl. : 


" I will prove 
«© him to he a. 


Quere, If a leſ - 
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+ Rib. 2. Barr. 242. 14. Hen. 4+ El. au B. It is nd T. ren 
ence; for if the leſſor will not repair it, he is to hape bis ga 
-rcoants againſt him.—CLENcH ſeemed he might well enpeng 
de rept in reparations,. but he ought to have pleaded jt, and c¹nu- - 
wot gire it in evidence upon the general ifue 3 and they thereupon. 
"oned the jury to ind the ſpecial matter, And 2s 1p the reſidus of, 

he rent, he ſhewed that he paid it to others that had rent- charge: 

it of the lands, which the leſſor had covenanted to pay, and 

bat by the commandment of the leſſor he paid the rent, in diſ- 

charge of the ſaid rents: and this was clearly held guad: for pay · 

nent to another by the plaintiff's appointment, is payment to 

umiell. 1 ( | Hun. 
Truſloe againff Yewre. = Carp 


[l ws agreed upon evidence, that where a controverſy was Thy jnergd ef 

between two perſons for a leaſe of land, who ſubmitted thams an chats for 

{dres to the arbitrement of J. S. for it, and J. S. did award that 43 fo — 
Act them ſhall have the land, this is a good gift of the intereſt Pal, 346. 

o the term. 12. Aſiſe, as. But if the award were, that he ſhall 

xroit and ſuffer the other to enjoy the term, this giveth not the Wood Inte l. 

wtercl in it. 120 | 4443 2x Dobbs. 7 

T 3- Bac. Abr. 421. 2. Leon. 104. 

Arso it was held, that if a term be deviſed to an executor, the Election. 

remainder over, and the executor enters generally, this ſhall be 10. Co. 47. b. 


and ken as 2 deviſe, for it is more for his benefit. —They moved the lows. 520. 
the to God theſe matters ſpecially, but they would not, but gaye 2 f. Pe Abt. 
| * 2. Bac. Abt. 
2 qrveral verdict. 30 „aki 4 487-43 
= Gore againſt Parkhurſt. eee ma | 
e 4 JECTIONE FIRM.Z. Bail was put in for the defendant by it the ball pie 
0 2 name of Parkes, but the declaration and all the 2— ine Arent 
pon w by the name of Parkhurſt ; and this matter after verdict was fe from that 


in the other pro- 


tledged in arreſt of judgment. And Trin. 33. it was adjudged, that ccedings, or be 


£00 dis cauſe, plaintiff aibil cap. per billam; for it doth not appear taken off thefile, 
oth lit the defendant againſt whom the judgment was given, was is , ” 
oro, %% mare/challi, and otherwiſe the proceeding againſt him ls Polt. 894. 

Y) 1 dum non fudice, 31. Hen. 6. pl. 19. and it cannot be intended the Hob 26 

- e neither can it be amended. And THe Coo r ſaid, Mocr, . 
— there be a bail, and the bail piece is pulled off the file, the panty [as — 


8 Vithout remedy, | 
Anonymous. | > og 


in appeal of murder, th qui ad they | 
| „the defendant was acquitted, and theDamiges du- 
adettors and damages were enquired and aſſeſſed to Ie creaſed of le. 4 


eig FEET moved that the damages might be increaſed by the duittalih eppes. | 
evi- — 8 they 71 by the ſtatute Ve. 2. c. 12.— And TRE 1. Aﬀ. E | 
f c OBO 3 5 
„ Wege e Dae 
. heal of murder by a fome, the defendant pleaded aint e. The nf 

uſe ns n loyal matrimony ; of i trove que ſoit, not guilty to the me in felony | 

law A — OP plaintiff replies, that ſhe was aceoupled in Joyal matri- 14 by the me | 
r 


89274 
mo 


—— — — 
— 


8. C. 1. Leon. 248. Carth. 440. Strange, 850. Bar. K. B. 20g. Fitzg. 176. 275+ 3. Bae. Abr. 5 


mation be ſab- « by the bigh-way-ſide.” Upon not guilty pleaded, the jury 
Co. Jac. 408. ** that robbeth by the highway-fide.” The queſtion was, If upon 


common law. until the heir came to his age of fourteen years, and that be might 


Ge lie of a copyhold eſtate.-And ſo it was ruled by the w HOLE CounT3 


ub. Ten. 213- . Term Rep. 600. 3+ Term Rep. 198, | a demill 
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Wiramc- mony, and doth not anſwer or plead that he was guilty of the felovy 
ron; And it was moved, that this was 'a_diſcontinuance.—Cy x1, / 
ent When a plea is pleaded which is triable at common law, and con. 

© cludes over to the felony, there the plaintiff ought to reply and 
conclude over to the felony ; but when he pleads a plea triable 
otherwiſe than by the common law, it is otherwiſe. 


C41 7. | Dethick's Caſe. k 


A cathedral is HE was indifted upon the 5. Edw. 6. c. 4. for ſtriking in Saint 
2 the 5. Paul's church - yard: and it was moved, that it being in the 

r o. c 4 church-yard of a cathedral church, it is not within the ſtatute. 

. — CURIa contra. | tnt ä 

Oarter king at Then he pleaded, that he was by the queen's patent created 
of a, and Gan TER ting of arms, and demands judgment, becauſe he is not 
the poſſeſſlor ſo named. —And becauſe it was a name parcel of his dignity, 
muſt be — and not of his office only; for the patent is, creamus coronamus i 
* prog nomen imponimus de GARTER vex heraldorum, and therefore in all 
cerning his ſuits againſt him he is to be named by this name; for this cauſe 
office? be was diſcharged of the indictment. 7 


Vide poſt. $42. 

| Lady Ratcliff again Shubley. 
54 Truinity Term, 31- Eliz, Roll 415. 
b if ACTION for words, She is as very a thief as any that robbeth 


Carr 8. 


fazgially proved. found that he i1pake theſe words, © She is a <vor/e thief than any 


Hob. 228. theſe words found by the verdict ſhe ſhould have judgment? — TA 
2. Bl. Rep. 791. Cour held clearly, that the words in both caſes are actionable: 
but Gawpy and FENNER held, that the words found do not 
agree with the declaration; for the jury do not find that the de- 
fendant at the time mentioned in the declaration, ſpoke the words 

in the verdict; ſo it may be he ſpoke them at ſeveral times; and 

differs from Bridge's Caſe, Dyer, 75. where tbe jury found be 

ſpake part of the words but not all; for there they did acquit him 

of the reſidue, and the words are of one ſenſc.—W ray contre. 

« As very a thief,” and “ a worſe thief,” are all one. 


Cams Cole again Wall and Burnell. | 


The leſſee of a FJECTIONE CUSTODIX of a ward and his land. And d 
copybolder may L clareth, that the lord of the manor of S. had the cuſtody of the 
canine at heir of his copybolder, and of his land, by the cuſtom there, 
Poſt. 636. 71. commit the cuſtody of his body and land to whom he pleaſed; 
\* and that one CI. died ſeiſed of his land, being a copyholder of i- 
Co. 6. a. beritance, and that the lord granted to him the cuſtody of the heir, 
oor, 128. 272. being within the age of fourteen years, and the defendant e 
17 509 him. After verdict, it was alledged that an eje#ione firme doth not 


$30- and the judgment was ſtayed. And THE JUSTICES ſaid, that 
i. Bac. Abr. /-, 7jone firme doth lie of a leaſe made by a copybolder, but not! 


* " - | n T * 4 4 l e as, 4 
/ * a $ v ; 
- - 
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i demiſe made by the lord of a copyhold, by copy of court roll. — | Con 
2 But aherwards, Trin. 33. Elin. this caſe was moved again: and al- 7 


ledged, that this action is an action upon the caſe, in nature of an 24 
nd rjeione cuſodie 3 and not upon a grant by copy, but upon a grant at Buzxiii. 
common law: and thereupon it was adjudged that the action lay. 


Guildeſlew againfi Ward. | Cazx 9. 


aint 1 for theſe words: Thou haſt ſtolen a load of hop- words 
« poles.” — And it was ruled, that they were actionable; for it aQiouable. 
ute, hall not be intended but they were cut down before; for otherwiſe. 
they could not be ſaid hop-poles, or that he could otherwiſe ſteal ._ » 
them, . . | Y * - 


Marſh and bis Wife: Carr 16 


MA and his wife, as executrix to Wiltenſon, brought a An executor 
writ of error to reverſe an outlawry of felony againſt the u. OA | 
teſator. The error aſſigned was, That the exigent iſſued to London, —— — 
id the ſheriff returned quod exigi fecer” de comitatu in comitatum, lawry for ſelony 
yhereas it ought to be de huſtingo in higſtingum, for they have no 2 8 
counties; and for this cauſe it. was held a manifeſt error. But the POT 
principal queſtion was, If error lieth by an executor to reverſe an, Roll. Abr. 
ttainder of felony in the teſtator ? — Cok , and Po HAM Attorney 914. 

Geral, alledged, that it cannot be maintained by an executor, 5: Ce. 111. a. 
Firſt, Becauſe a perſon attainted cannot have executor. Secondly, 5 — 3 f 
Liecutor cannot have error, but to reverſe a judgment in the 1. Leon. 325. 
ferſonalty. But here the judgment is more high, for it is in the 3: 20 
run; and it may be miſchievous, for the executor may purſue Salk. 68 493. 
lintly; and ſo the judgment may be affirmed, and bind the heir. 2. Hawk. 654. 
Thirdly, Upon a writ of error to reverſe an attainder in felony, 
| ſee facias ought to be to warn the lords mediate and immediate, 
wich cannot be at the ſuit of an executor.—Gaw by conceived - 
ſte ation did well lie: for executors are privy to the judgment, 
ad peradventure have all the lots; for it may be that he that is 
waved had only goods, and no land. And as to the diſability 
Jlelged, that the teſtator was attaintzd, and ſo had no goods, nor 
an make an executor z it is not material in this ſuit, where they 
ir to reverſe the attainder which doth diſable them, as 11. Hen. 4. 

þ 64. But it doth not appear by that book, that he was cutlawed 
ke felony. And as to the faint purſuing of the action, the heir and 
accutor, by reaſon of their ſeveral intereſts, may have ſeveral 


- 


there, Mts of error, as the tenant and vouchee may. And as to the /cire 
might * this needs not be in reſpect of the goods which are intended 
aſed; Ro queen's hands, who is always preſent in court; and it is 
of in- vell conſidered, if it may be againſt the lords. But the clerks 


3 a — facias had been awarded againſt the lords —Wrar. 
Pen alledged is not to be objected againſt the executor, 

re lt being to reverſe it. And the caſe is to be well conſidered, for 
Lf be very miſchievous againſt the lord. Et adjournatur. 

See the continuation of this caſe, poſt. 273. 


0. KCI z. PART i. \ Garnons « 
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Care 10. . Gatnotis againf Sir Henry Weſton, 
| Trinity Term, 32." B. Roll 7. 
1a ditagys's - | 544) 24954 Ls 6% üg: üs: wo 

A fine pleaded ENROR upon a judgment given in an allife of a rent-charge of 
of two manors fifty pounds fer annum; in which the title was, John Vuughun 

inter alia is erro- 8 W . 7 . 8 
neous—in an and Anne his wife (mother of the plaintiff in the aſſiſe) were ſeiſed 
aſſiſe for arent- of the manors of Huntington-Englijh and Huntington-Welſh and by 
charge 2 fine; 18. Elia. conveyed the manors inter alia to ane Whitney, per 
tenant in tail, it nemen of two manors and of fifty meſſuages, and three hundred 
. not reden e of land, &c. who by the fame, tine rendered the ſaid rent of 
» — the boſ fifty pounds to them, and the heirs of Anne 3 and rendered the ma- 
Ante, 87. 112. nors and tenements aforeſaid to them for their lives, remainder to 
Polt. 407. Francis their fon in tail, remainder io the heirs of Anne; and that 
John Vaughan and Anne died, and that the rent deſcended to the 
Plowd. 264.431. plaintiff as ſon and heir of Anne; and that Francis entered as in his 
8 remainder, and thereof enfeoffed the ſaid Garnont, who was tenant 
281. in the aſſiſe; and upon nul tort, nul diſeiſe pleaded ;* and found for 

9 Co. 60. b the plaintiff, he had judgment to recover. 

"Upon this error was brought. Firſt Error. That this fine is 
rege. of theſe manors inter alia, fo it may be intended that other 
lands paſſed in the fine: ſo an aſſiſe brought againt'him that was 
only tenant of the manors, is not good; for all the tenants of the 
land charged are to be named. Second, Becauſe the life of Francis 
who was tenant in tail, was not averred.— Third, That the fine dy 
the grant of the rent, and of the land to the ſame perſon, by the 
ſine, is repugnant for the rent, and ſo void: for the cannot take 
the land and rent at the ſame time. Fourth, When the had the re 
mainder in fee of the land charged, the rent by this is extinct. 

STEVENS for the plaintiff, —and BouRc HIER for the Heſendant. 
| To the firſt, Ga w Dx and CLencn held it to be error; for i 
being inter alia, the per nomen ſhall be intended of more than the tw 
manors; and the terre-tenants of the reſidue not being named, it i 
not good. —FENNER contra. | 
To the ſecond error, they all held the life of Francis needed nc 
to be averred, for he had made a feoffment; and ſo the eſtate d 


continue. 


Arenderofrent To the third error, it ſeemed to them, that the rent granted! 
eee the fame fine that the land was granted, was good; for the | 
tion td make it ' ſhall marſhal them, and the grant of both ſhall be good. — For fir 
effeual. The rent ſhall paſs, and then it ſhall be as a purchaſe of the [a 
Co. Lit. 312. b. by Aune, who was ſeiſed in fee of the rent; and the purchaſe of th 
1. Leon. 255, remainder in fee ſhall not extinguiſh the rent, but it ſhall be in 
Plowd. 34 during the particular eſtate; for by this the poſſeſſion is only charg 
— Ge We And therefore Ga w pv ſaid, the difference is where one hath 276 
350. ſervice, and he purchaſed the remainder or reverſion in fee, all tl 
' - whole ſeigniory is extinct: for the entire tenancy is held, but! 
' purchaſe of the reverſion or remainder in fee doth not extngv' 
rent charge; for it is chargeable upon the . for he fl 

avow as in land chargeable to his diſtreſs. Et adjournatur. 


No rA. It was diſcontinued by the death of Sir Henry . 
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| Page again ff | Faucet. f | | | PIR It. 
| Eafter Term, 29. El. NAH TOI. ; 
FOR of 2 judgment given in Lynne.—The error aſſigned was, The almanack 


1 X þ - „ i N D 5 , -4 d id 
That the judgment was given at a court held there 16. February, = on} eo 


f Zi: and this day was Sunday (a), and it was ſo found by the of the week by | 
ran xzmination of the almanacks of that year. —And it was ruled „that — defefthe 
iſed his examination was ſufficient, and a trial per pais was not neceſſary, judgment re- 
| by though it were an error in Fact. And the judgment was reverſed. ee on 5 

; "* f undd 18 void. 
2 hate, 210. 1. Sid. 390+ (a) Britton 134. Co. Lit. 138. a. 2. loſt» 264. Plo wd. 265. 2. Salk. 626. Gro. Car. 


4 W. Jones, 156. f. Burrow, Swan v. Broom, 1596. Poſt. 373: 5 Com. Dig. 523- 6, Mod. 41. Ld. 
4+ 281- 870. 1844. 1556: . Bl. Rep. 1006. 2 N 
(a) See 29. Car. 2. c. 7. 


Ward againfi Knight. CA 13. 

Trinity Term, 30. Alix. Rall 646. | | 
\CTION ON THE CASE. And declares, that whereas 1; ir tenant in anci> 

a8 ancient village, and ancient demeſne of the crown of Eng- = 2 | 
x, and that the tenants and men of ancient demeſne are to be e front = — | 
it of toll in all places, &c. and that he was an inhabitant and te- toll where 25 rf 
at there, and had brought his goods to Yarmouth ; the defendant, trades = -4 1 
being ignorant thereof, had taken one cable of his goods for toll, hanf. als 
. The defendant juſtified, for that Yarmouth is an ancient bo-; 
wh incorporate of bailiffs and. burgeſſes, and had uſed from the 1. Roll. Abr. 
he, Kc. to have a water-bailiff there, and had uſed from the time ? h 
to have toll of the tenants and inhabitants of Leffor ke, for any ol ne _ 140. 
er goods brought there by ſea for merchandiſe,” and if it be not 2. Inſt, 221. 
to diſtrain, &c. and the plaintiff, being an inhabitant of Lo A a 231. 
&, brought by ſea twenty hundred weight of cable ropes to f. Bae Abr. 
muth for merchandiſe ; for which he demanded toll, and be- 111. 
Ik it was not paid, took this cable rope nomine diſtrictiomis, We. ” 2 Abr. 
pon this it was demurred; and it was argued by Gor. DING Dougl 190. 
' plaintiff, and by Ho BAK T for the defendant ; and in the fame 
© i 92; adjudged for the defendant.— THE Cour gave no pub- 
mn of it, but privately did agree betwren themſelves for the 
ance of the matter; for WA AV laid, it is not reaſon they ſhould 
charged for merchandiſe ; and ſo are the books. Vide 9g. Hen. 
;. 19. Hen. 6. pl. 66. 7. Hen. 4. pl. 43. Fitz. N. B. 225. 


ira, 


ntedb ; b | | 

he h Lovelace againſt Grimſden. Carr 14. 
or firt Michaelmas Term, 32. & 33. Eliz. Roll gi. j 49-1, A; 
2000 KROR of a judgment in the common pleas. —The error aligned 9. If the join- 


do, That in treſpaſs for taking of five horſes, the defendant ing poof x dg 
wt, for that one Guillam was amerced for blood-ed within tion iodided af 
=: aud that he, and all thoſe which were lords of the ter verdict ? 


Ir, from the time, &c. had uſed to diftraia the beaſts of any Ante, Se 


ene within the manor, and were in the poſſeſſion of any 
wo "Wt was amerced in the leet for the amercement; and ſaid, that ro ; 
0 bre horſes were in the poſſeſſion of Guillam; for which he La. Ray. 90. 385. 


, "0 them, Ke. The plaintiff took iſſue, that they were not 1. Com. Dig. 
beben of Guillam. And upon this iſſue being joined, it was nf 297- 

Ur the plaintiff; and judgment given for him. — And it was Dougl. 683. 
ber error, that the iflue was joined upon a thing merely - Ter- Rep. 152. 


Q void ; 2. Ter. Rep · 748: 


— 


gas. - Eaſter Term, 33. Elis. In B. R. 


.Lovri.acx void; and ſono iſſue, and not aided by the ſtatute of qi. An 
ezcinſ THE COURT agreed, that if there be no matter of bar in the plea 
Grin. and the iſſue joined upon it, this is void, and not helped by the ft. 
tute of jeofails. But if the plea containeth matter of bar, and iſe 

is joined upon a thing not material, this is aided by the 32. Ha. 

Poſt. 259. 455+ c. 30. But here is no matter of bar; for the preſcription is agreed 
to be void; and then if no bar, no iſſue; and ſo can be no mil-joige 

ing of iſſues, when there is no iſſue joined. And although the bar 

was ill, ſo that the plaintiff might have had judgment upon the ber; 

yet judgment being given upon the verdict, where no iſſue was join- 

ed, is erroneous, —And they all agreed, that the judgment ſhould} 

reverſed : but they would ad viſe till the next term. | 


Cain 15. | Green againff Penilden. 


If the ſpiritual PROHIBTITION for ſuing for tithes, was prayed, for that hy 
- al —_— a had pleaded in the ſpiritual court, that the ſaid Penilden ma 
— —4 not lawful incumbent, but one Taylor : which plea they would n 
2 prohibition allow the pariſhioner to plead to the right of the incumbency.— An 
ſhall go. it was granted FER CURIAM ;, for he being the tenant of the lau 


3. Leon. 265, may plead it, or elſe he ſhall be twice charged for his tithes, 
Cowp. 423. Dougl. 378. 1. Term Rep. 552. 
Cazr 16. | Man's Caſe. 


If the ſpiritual HE had married his wife's ſiſter's daughter (a); for which he 
— HER ſucd before the High Commiſſioners. For although this 
withou: the Le- not prohibited within the Levitical degrees, yet becauſe degrees me 
vitical 1 remote are forbidden, they gave ſentence of divorce, And 
-: py grounded his prohibition upon the 32. Hen. 8. e. 28.— And a co 

fſultation was prayed and granted, becauſe the pro?.ibition is not 
Hob. 18+, a be, if it de not within the Levitical decrees : and here it was gene 
Vaugh. 07- & and therefore not good. Vide Co. Litt. 235. 


394 | | | 
Vent. 10-15. 21. Eq. Caf. 156. (a) Moor, 90%. 4. Leon. 16. Vaugh. 248. 3. Lev. 364. f. Mod. 
448. 1. Sid. 434- 2» Lev. 264. 2 „118. Ray, 464. Lut. 1077. 4. laſt. 653. Noy, 29. Comb. 366 


Carr 17 + Stranſham again Cullington. 


If the ſpiritual PROHIBITION for ſuing for tithes, as proprietor of the reit 
— of Cednam. And ſhewed, that the tithes did grow mv 
daries of pariſh. decimabilia of that pariſh, as he ought to do, and that muſt be f 
es, a prohibition proved. The defendant there pleaded, that the land was in 
— ' pariſh of 4%, ole, and that he had paid the tithes there; and uf 
» 078. . 75 a ö win « fort 
this they are at trial, and upon this he had a prohibition ; 
2. Roll. Abr. bounds of the pariſh are triable by the cominon law. 
291. 7. Co 44. 3.Leon. 129. Cowp 424. \ | 
Lor. ſay is ſuf. AND upon another prohibition for tithes, unity of poſſeſſion 
—— of the time of the abbot, at the time of the Diſſolution, was ſurmiſ 
prohubition, but and proved it by the teſtimony of Mr. Hynde and another, who" 
hinten 18 not. they had ſeen a deed of appropriation of the parſonage to the _ 
Moor, 911. for which they verily thought, that there was an unity of c 
"+ gy 377- at the time of the Diſſolution — And this was ruled no proof. f. 
Kelly, do may be intended not to continue; and a conſultation was grant 


P . Abr. 246. but they ſaid, that hear-ſay ſhall be allowed for a proof. 
Bang 72 | 5 » that hear-lay ſha 0 p Ap pleth 


Faſter Term, 33. Eliz. In B. R. 
. Applethwart againſt Nortly. 
Michaelmas Term, 32. 2 33. Eli. Roll 472. 


cerMPSIT. That in conſideration he promiſed the defendant 4 
H to marry his daughter, be promiſed to give the plaintiff forty 


—— TOES 


x here appointed to be upon requeſt, but atherwiſe it is of a thing 
lateral. a 


Hopkins againſt Stapers. 


lvered one thouſand couples of Newland fiſh ad uſum propri- 
of the defendant ; and in confideration he had ſhipped the ſaid 


| to re-tranſport from thence the value of the fiſh to Landan or | 
I, ſecundum uſum mercatorum, the defendant promiſed to pay © 


dpes in falle, that he arrived with them ad portum St. Lucar ; 
had re-aſported from thence goods, to the value of the fiſh at 10 
in, ſecundum uſum mer.atorum. Upon non aſſumpſit pleaded, and 

od for the plaintiff, 7 Io LES | ] 


EcexrTON moved in arreſt of judgment. —Firſt, That it is no 


xr the property was altered by the ſale. — Secondly, He faid in 
eration he agreed to tranſport, but ſaith not with whom; and 
iy be agreed with a ſtranger, which doth not bind the defen- 


performance of the conſideration ; and there is a difference be- 
n4D and IN, in conditions and conſiderations, though not in 
5; and he relied upon 16. Hen. 7. pl. 9. 3. Hen. 4. pl. 9.— 
diy, He ſhewed that he brought goods of that value to Lone 
but ſheweth not to whom the property of the goods did belong; 
might be the goods of 2 ſtranger. 


bu contra in omnibus, For to the firſt and fourth, they ſaid, 

be intended that the goods were ſold and delivered to the 
"ant, and that he re-aſported the goods of the defendant ; for 
| Jecundum uſum mercatorum, which implieth both. To the 
eit ſhall be intended that he agreed with the defendant him- 
me it were with a ſtranger to his uſe, it is all one. To 
aut, 4b and ix are of the ſame effect, and ſhall not be in- 
L olberwiſe.— And it was adjudged for the plaintiff. 


ly 


+ Mead 


conſideration of 


wunds : et dicit in face, that he had married his daughter. Upon good; and it is 
mn aſſumpſit, it was found for the plaintiff: and it was alledged in 1 <a 
neil of judgment, that no time or place was alledged of the re- claration the 


neſt, Sed non allocatur; for it is in nature of a debt; and it is time and place of 


5. Com. Dig. 51. 


\ SSUMPSIT. For that in confideration he had ſold and de- A promife to + 
pay on arrival 
18 ſuch a port, 
in conſideration 


þ, and agreed to tranſport them from Briflol to St. Lucar in Spain, of the plaintiff 
oods to the uſe 
tim 1 20l. upon the arriving of them in portu St. Lucar and dant, and having 
agreed to tranſ- 

e arrival is al- 
edged av the 
it is not ſtated 


Gideration ; for he ſaith he had ſold and delivered the fiſh to the goods were ſold. 
of the defendant, but ſheweth not to whom; by which it might b 


u. —Thirdly, The promiſe is, he ſhall be paid when he arriveth 2. L4 Ray. 
u St, Lucar, and he ſhewed he arrived ad portum ; which is 367% 


Carr a0. | Mead agar Bygott. 


Aſempfit will A SSUMESTT. That whereas J. Arnold levied a plaint int 
not lie for the court of Stenney againſt Stokes, and a precept to attach f 
Abet, deer. goods of Stokes, was directed to the, plaintiff, being balliff ther 
under an at- and whereas he attached Sfotes by two quarters of corn, and 
22 vered them to the ſaid Arnold to deliver them at the next cour 
Polt. 634. " the defendant aſſumed to fave him harmleſs of the ſaid corn. Up 
1 non agel pleaded, and found for the plaintiff, it was mored 
2. Ro. Ab. 16.26. Arreſt of judgment, that the conſideration and promiſe was agai 
Moor, 368. law, and ſo void. And ſo was the opinion of THE Court. Fq 
8 fn o. FIRST, Attachment cannot be of corn out of ſacks (a).— Sr co 
230. 652, If it may, it is to be kept by the bailiff, and he ovght not to deli 
2 Loon 2s: them out of his hand to the party plaintiff; and ſo the promiſe 
2. Burr. 924. aàgainſt law, and void. | 
(a) See 9. & 10. Will. 3. c. 44· . 74. 


Carr 21. | Sir Richard Buckley gain Wood. 
Michaelmas Term, 31. 32: Elia. Roll 381. 


To charge an- A CTION FOR WORDS. And declared, that whereas the 
other with ſclo- 4 L fendant did exhibit a bill againſt him in the ftar-chamd 
lin the ar“ 30. Elia. containing, inter alia, „that he was a noſeler of thier 
chamber is acti- “ mprderers, and pirates, &c.“ and recited a great part of 1 
onal, tor that bill; that afterwards the defendant, at Pauſbery in Subp, J. I 
court Potharirs at. Elia. faid, 4 he would juſtify his bill to be true in every f 
either of theſe 6 &c.” The defendant pleads, that the. ſaid ſeventh of My 
oflepicet, the gx- Weſtminſter, in the county of Middleſex, he was demanded by 1 
bill was not a lord chancellor, If his bill were true? and he ſaid jt was true 
proceeding in all points, ABSQUE HOC ud dinit predifta verba, before or af 
3 the ſaid day, aliter vel alia modo. And upon this the plaintiff 
Ante, 193. demur.— And Mich. 32. &. 33. Eliz. TaNnF1ELD argued, that! 
Poſt. 247. matter in the declaration is not ſufficient to maintain the ache 
: for it is for exhibiting the bill, and ſaying it was true in all poi 
5 1 As to the firſt, For exhibiting a bill in courſe of juſtice, no a 
1. Saund. 08 lieth; and if it be falſe, he ſhall be puniſhed by coſts given in 
1. Roll. Ab. ſtar-chamber, and not by action. And although the matters 
— Sa Abr. not punifhable there as felonies, yet they are puniſhable there 
499. $18. " miſdemeanors in him, who was a juſtice of peace, and a de 
ri ty-lieutenant of the county, and may be puniſhed for abuling 
6 Term Rev. office. 11. Eliz. Dyer, 285. 2 /candalis magnatum, for an action 
199. forging a falſe deed brought againſt the Lord B. held not maint 
ä able. And Mich. 27. & 28. Elia in this court, between Ti 
and Oba ne, for exhibiting divers articles to the juſtices of pe 

at the quarter ſeſſions, to have the good behaviour; although 

were falſe, yet not actionable, for it is in a courſe of juſtice 

Mich. 8. & 9. Eliz. between Stanley and Curſou, one was Ne 

in by ſubpzna ad teflificandum, aud upon his oarh declared ® 

of infamy againſt the plaintiff; yet E coming in by courſe of 

tice, and if he [wear falſly, he may be puniſhed for perjury, it) 

adjudged an action did not lie. And for the other words in jo 

tion of his bill, no action lieth : for it is not ſaid, he ſhewed the © 

tents of his bill, and ſo can be no ſlander ; and for ſaying he had 


depending againſt one, is no ſlander. Co k E contra. He agtecd 


F * 


Peter Ferm, 33. Biz, In B- R. 1 - 
i his bil of camplaint was in courſe 'of_ juſtice, no action did lie: Bucxuer 
bu here be complains of divers matters which did not concern Sarg 
ball, but others, with which he had nothing to do; and it 217 
vas the Lord Clinton's Caſe, i 9. Eliz. aud this is no ſtar- cham- 


her matter, Which toucheth his life. —And one Leonard's Caſe was 


3ſnifſed for the like, cauſe, where one exhibited an Engli/þ bill in 
the faid court, containihg divers flanderons matters, an action 
upon the caſe did lie; and Paſch. 23. Eliz. in this court, between 
Be and Stanley, which was entered Trinity Term, 21. Eliz. Rill 
359. this very = was adjudged,” where one exhibited a bill in ſtar- 
chamber, and after came into the countty, and ſpoke of the mat- 
«rs of his bill at Stafford, and affirmed them to be true: and ad- 
udged an aCtion lay; for he ſhewed not his counſel, but publicly; 
"nd our declaraticn was framed upon that precedent.— Æt adjourna- 
tur, Vide poſt. page 247. Cafe 7. 

Chambers and Johns. CI 24, 


1 were indicted for incroaching upon the high-way, et unum Indictment 


ſenementum ibidem ereflaverunt ; whereas it ſhould be erexerunt ; 1 
for there is no ſuch Latin word as erectaverunt: and it is not AN- Ante, 137. 
het clic did erect, which had been good. And for this cauſe it was 


Co. 121. 
ham charged. ; 25 1. Keil N 
thier | 1. Sid. 318. Cro. Jac. 129. 2. Hawk. 340. 
11 Penhallo's Cafe. i ene 
bi p Ft was indicted upon the 5. Edeu 6. c. 4. for drawing bis dagger Inditment on a 
My in the church of B. againſt J. S. and doth not ſay (tcsrding to — wr T 
1 by WY tbe ſtatute) to the intent to ſtrike him; and for this cauſe it was — —— 4 


0 roid,— But then it was moved, if this were not good as for an aſ- and cannat be 
or l bu, that he might be fined upon it. But PER CURIAN, it is void 1 
nr in: for being indicted upon the ſtatute, it is void as to an offence con law. 

that Tt the common law. FOUL oof p | Poſt. 307, 319. 
ache (84+ 697, 1 Salk, 212. 2. Hale, 191. Caf. Temp. Hard. 193. 4. Leon. 49. Noy, 171. Sed vide 

1 poi L Hawk. 356. contra, Cowp. 648. Dougl. 441+ | 5 


0 Wing «gainff Harris. | : Cat 24. 
es WY FJECTIONE FIRMA. Upon a ſpecial verdict, Henry the a grant forte 
eighth was ſeiſed of certain lands called Eurnels, and of the from the crown 


17 lie of the hoſpital of Sr. Johns in Wells, He demiſed Burnels to * 8 


dr fwirth for twenty-one years, aud afterwards granted the rever- {ame eſtate, 

Mii lion & it (inter alia ) to the biſhop of IVells in fee; and afterwards m —_ the 

"2 the bilbop granted thoſe lands inter alia to Edward the ſixth, 1 

n To wich did deſcend from him to queen Mary; and afterwards queen bt 

| Alan demiſed the lands to the ſaid Ay//avorth for ſixty years, not 

ſeciting the firſt leaſe made to Ay//avorth.—This cafe was argued 2. Ro. Ab. 290. 

Mich. 32. & 33. Eliz. and Paſch. 33. Eliz. adjudged, that the 1 M5; | 

| l | n 3 242. 

pale for ſixty years was void, for non. recital of the leaſe for Cre. Car. 198. 

renty-one years: for although by the taking of the ſecond leaſe 

firſt was drowned, yet at the inſtant time of the taking of 

ſte ſecond leaſe it was in ee ;, and therefore ought to have been 

Feted, eſpecially being a leaſe” upon record. But of a leaſe by 

patter in fact, they agreed there need be no recital: the objection 

anſt it was, becauſe the reverſion had been conveyed' to the 

=: ſo in his time the leaſe might have determined without 
P2409 any 


wing 


, 7 1 
\ * * 1 
ö * — 


232 Faſter Term, 33. Eliz. In C, B. 


wirs any matter of record; and for this cauſe when it came to tho 
gn queen's hand, it need not be recited :—But THe Cour held, for. 
Hanis aſmuch as Ay/ſwworth was the perſon that was the leſſee, and might 
well have knowledge of it, if it had been fo done, and no ſuch thing 

is done, when the reverſion was in the queen's hands, it is as if x 

had never been granted from the crown; and for this cauſe it wy 

adjudged accordingly.—'There were other points in the caſe, but i 

was reſolved only upon this. 


Se. 


— 


Eaſter Term, 
33. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Knt. Chief Juſtice. 
Sir William Periam, Knt. | 
Hugh Wyndham, E/. Fuſtices, 


Sir John Popham, Knt. Attorney General. 
Sir Thomas Egerton, Kit. S:[icitor General. 


Carr 11 The Warden of All. Souls College in Oxon againſt Tanwonk 


If /e;fin be A WRIT OF RIGHT was brought by Cuffs: et Collegium of 4! 
—— _ Souls in Oxon. The writ was “ gudd clamant tenere de nobit i 
lows of a col. © liberam puram et perpetuam elemoſynam, et quod clamant tffe ju 
lege, it need « h reditatem ſuam, Wc.” Exceptions were taken to the writ...Firſ 
not ſay jure It ought to be in liberam eleemo/ynam,” and not © puram et perpe 
collepir, &c. &c. 8 3 0 
Plowd. 102. am.” —Secondly, It ought to be eleemo/ynam with a double &« 
$a Thirdly, They ought not to ſhew any tenure in ſpecial, but general 
_ = tenent de nobis.—Fourthly, For that they ſay not in jure colligi. 
2. Lev. 68. non allocantur. For the firſt is but ſurpluſage, and not materi 
— Sa The ſecond, the common courſe is ſo, and therefore it is good 
s. Thirdly, They did well to expreſs the tenure ; for otherwiſe it mig 
be taken for a tenure in capite, which they do well to avoid. Fourth 
When the writ is brought by Cuftos et Collegium, this cannot be bu 
in jure collegii, as in their incorporation; for they have no othe 


capacity: and the precedents are both ways. 


Carr 2. Perrot again Auſtin. 
A teſtator can- PH caſe was, J. covenanteth with B. to put his ſon an apptet 


not bind his tice to C. otherwiſe that J. is executors ſhall pay 4. twent 

be do not where pounds, A. doth not put his ſoo an apprentice to C. and dieth; | 

himſelf. brings debt againſt the executors of A. — And it was reſolved | k 

Co. Lit. 386. a- THE COURT, that it lieth not for two cauſes. —Firſt, It cannot a 
a debt in the executor, where it was not debt in the teſtator: # i 
if one covenants to pay ten pounds, debt lieth againſt him or! x 
executors, as 40. Edi. 3. and 28. Hen, 8. Dyer, are; but ” t 
doth covenant that his executors ſhall pay ten pounds, u . 
lieth not againſt them. The ſecond reaſon. The firſt part 1 1 p 
deed ſounds in covenant, and the ſecond part ſhall be of the lat 1 
nature and condition. Quere of this reaſon ? p 


vide 3. Burrow, 1383. Ld. Mansfield's opinion of this cat. 2. Ven. 30% 


Ogletd 


| Faſter Term, 33. Eliz. In C. * | 23 
Oglethorp agarſt Hyde. | cl . 


T upon an obligation to perform covenants. The defen- To covenants 


rall ormance of covenants, where ſome ſome negative 
dant pleadeth — perf : t and ſome Are 


the negative, and ſome in the affirmative.—lt was held, that d! 
7p - — of form, and is aided by the ſtatute of 27. Elis. 8 
cept the party ſheweth it for cauſe of his demurrer, that ſome of wo 1 is 
the covenants are in the negative, and ſome in the affirmative for — 1 
the Court ſhall adjudge according to the truth of the matter. but performauce 
But if any of the covenants are in the disjunctive, it is otherwiſe ; 2 tas mma 
for the Court cannot know which of them in the dirjunttive he be ſpecially 

formed. A 1 | pleaded. 

3 Poſt. 691. 253. Co. Lit. 303. b. 8. Co. 133. b. Cro, Jac. 560. 1. Lut. 381. 1. Leon. 

zu Allen, 12+ dtyle, 63. 1. Bac. Ab. 348. Ld. Ray. 597. Cowp. 578. | 

| Aſcue againſt Fuljambe. | Can 4. 

UDITA QUERELA, becauſe execution was ſued. upon a An iſſue whe- 

ſtatute acknowledged in the. city of Lincoln as a ſtatute-mer- ther a fatute 

cant, which had but one ſeal, where it ought to be with two 8 1 
, 3 | y ſealed (ha 

(als, according to the ſtatute de mercatoribus, 13. Edw. 1. And ye tried by jury; | 

fue was joined, if it were ſealed with a ſeal of two pieces, and and 2 42 ; 

ried for the plaintiff by a jury of the city of Lincoln, —It was al- error, lies _ 

aged in arreſt of judgment, that the iſſue ought to be tried by the the judgment; 

certificate of the mayor, and not per pais, CUK1A cantra. For this in ehe - ary 

52 matter of fact, and no parcel of the record. The ſecond cauſe. erection, he 

Lincoln is in the margent, ſo it ſhall be intended to be tried by pas cannot ſay it is a 

of the county of Lincaln, whereas it was and ought ta be tried hy ns PPS 

a venue of the city. — Thirdly, A writ of error lieth upon this 6 

matter, and not an audita querela, 18. Edu. 3. 25, where error is in ,, Leon. 229. 

ſuing execution. But it was held clearly, that where a ſtatute is 233. | 

erroneouſly acknowledged, as here, no writ of error lieth, but an rg opt 

audit querela (a); for this is no record. But if jt be well acknow- . 

ledped, and removed hither, and execution is here erroneous, error 

beth thereof, —Fourthly, This ſhall be taken as a ſtatute acknow- 

ledged according to the ſtatute of Aon Burnell of 11. Edw. 1. and 

not according to the ſtatute 13. Edu. 1. de mercatoribus (b); ſo it 

k good for the goods and body. Cu RIA contra, For the conuſee 

hing ſued execution upon it as a ſtatute-merchant, he ſhall not 

now be received to ſay, but that it was acknowledged according to 

that ſtatute for which the plaintiff had judgment (c). 


(a) See 2. Bac. Abr. 196. 333. in notis. (5) See 8, Geo. 1. c. 28. (c) The judg- 
vent was affirmed on a writ of error in the king's bench. Vide polt. 31 8 | 8 


Brunkhorne's Caſe. | | Cart 5. 


CCIRE FACIAS againſt Brunkhorne and others, bail for one If the principal 


; Porter, Their recognizance was, © if Parker were condemned, . _ 
that he ſhall pay the debt within ſuch a time, or render his bail may plead 


body to priſon.” Parker being condemned, and. not rendering it as perform- 
| ance of the re- 


bs body to priſon, ſeire facias was brought 22 them. Upon 


this recognizance they pleaded, that Parker, ſuch a day before the Pol, 238. a 
m the recopnizance, paid the money.— And this was held a good 1. Ro. Ab. 335. 
rithout a ſpecialty ; for the recognizance, as to them, is but : 3 | 

U an obligation with a condition, upon which they might well ;. Vent. po 

performance, Vide contra, Ordeway's Cafe, aniea 132. But 1 Bae. Ab- 218, 


the 
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Bxvux- the party in the ſeire facias upon this recovery cannot plead it 
noxnt's except. ſatis faction be acknowledged upon record; for by nude ay 
ment he ſhall not avaid a matter of record, | 


Casz 6. Leonard again Bacon. 


« N bes | \OR MEDON. The tenant pleads 60 non-lenure "a and u 
— — a F they were at iſſue: and it was found, that before the 2 ks 
avoid a /:rmedn chaſed, the tenant enfeoffed divers perſons, to the intent to defray 
is fraudulent. them which had cauſe of action for the. ſame lands, and notwit 
Savil. 126. ſtanding he took the profits. — And this verdict was adjudged f 
_ 2 the demandant. for the fcoffment was void againſt him by th 
2 Ams. ſtatute bf 13. Eliz. c. 5. | 5 
2. he Ab. 603. 604. Cowp. 434. Dougl. n. (I.) 463. 
| See 25. Edw. 3. c. 16. 


F CEE: 3+ Hayes againf} Allen. 


In what man- QR CUI IN VITA of a meſſuage. The parties being at iſſoe 
— Sopoann it was found by verdiet, that a diſcontmuance being of thy 
vered againſt a meſſuage, the diſcontinuee pulls it down, and erected à ne 
„ ee X houſe on part of the land diſcontinued, and part upon his own 
Ane houſe, land adjoining and, If upon this matter the writ was well brough 
2 on his own of the intire meſſuage, or that it was to have been brought of ſuc 
28 part of the houſe, and how the judgment ſhould be in this caſe? ur 
continued. the queſtion. —After argument, it was adjudged for the demandant 
8. C. 1. And. that the writ was well brought by the name of the whole meſſusge 
< oy Fg: and there needed not forepriſe; for the action is to be brought 
611. the land is at the time of the bringing the action, and there is f 
© other form of writ in the Regiſter but for the intire houſe: and 
1. Burr. 138. was adjudged, that the demandant ſhall recover. But the judgment 
| was entered ſpecially, that the demandant ſhould recover meſus 
gium pradif? ſcilicet, fo much in length, and ſo much in-breadth 
| according to what the verdict found upon the land in demand 
|; Vide Co. En. 642. the record of this caſe. J. 39. Hen. 6.8 
| | 33. Edw. 3. Entries, 80. 11. Hen. g. Dower,” 175. & ry 
| | 16. Edi. 3. © Brief,” 650. 32. Hen. 8. Dyer, 47. F. N. Br. 192 
| —NoTa, That Aich. 33. & 34. Eliz. Roll 111. a writ of error v 
brought, and the error was aſſigned in the very point adjudged 
and after argument, the judgment was affirmed, 


Car 8. * Clark again Penruddock. 
Exceptions toa TPH E caſe adjudged, as it is reported 5. Co. 100. b. againſt ti 
—.— and opinion of ANDERSON.—But two exceptions were taken it 


the writ —Firſt, That it did not warrant the count, for the vrt 
was preſlernere domum, and the count was proſiernere penthouſe; 10 
ſo variant, and not warranted by the writ.— Sed nan allacafur; 10 
ſo is the form in the Regiſter, proſternere domum, where only part! 
to the nuſance.— Second exception, That the writ is modo queren 
but ſheweth not how the meſſuage came to him; for if be cone 
to it in le paſt, as by diſſeiſin, there is no colour for him to hare 
remedy. Sed non allacatur; for the count maketh it ſuffices! 
Certam. | |; 
By 5. Geo. 1. e. 13- judgment ſhall not be layed, after ver li, for any vari*® 
tween the writ and declagation. ? Arknke 


Eaſter Term, 33. Eliz. In B. R. | 235 
Alkinſon againf Alkinſn. 3 


ACTION for words: I have ſerved thee with the , queen's slander muſt 


x1 ing of ry mother's hauſe,” — be expre/s/ 
letter, for ſtealing of goods out of my mother's hauſe 7 Fad * 


Upon not guilty pleaded, and found for the plaintiff, it was a "2, GT 


judged, that the action did not lie; for the defendant doth not ſay 82 Jac. 184. 


expreſily, that he bad ſtolen the goods, but that he had ferved him, Hob. 177. 
dc. which may be, though he did not ſteal them; fo ic is only a 2. Will: 300- 
charge by implication, —PER1aM cited a caſe of one Neel, a clerk 

of this court, where the words were, Thou waſt cubbed up for 

« forging of writs z” and ruled no action lay. f 


Bighton againff Sawle. Carr to. 


Ib was agreed by THE Cour, that where judgment was given Matter may be 


alledged in ar- 


upon demurrer, that after a writ of inquiry of damages is re- eſt of an inter- 


turned, before a new judgment given upon it, the defendant may locutory judg- 
ledge any matter in arreſt of judgment. But PER1an ſaid, this — 
; where the damages are the principal; but in debt, where the debt“ 

js the principal, and he hath judgment to recover, and a writ of Co. 23 
inquiry of damages, it is otherwife.— And ANDERSON faid, that 1. Leon. 30g. 
in Pratt and RufſePs Caſe, where a judgment was given in the 2. Mod. 265. 
queen's bench, before the 29. Eliz. c. 8. and the writ of inquiry _ 
of damages was returned after the ftatute, and then the judgment 

vis given upon it; that this judgment, by the opinion of all THE 
JUs11CES, was reverfable by force of that ſtatute. 


Owen Joans againf. Elizabeth Hoel. 6+ IGava-s, 
Eaſier Term, 33. Eliz. In ibe E xchequer | 
Trinity Term, 32. Eliz. Rot. ultima, ; 


|JECTIONE FIRMA of ſeven cloſes, one called Greenmead; inge melt for 
and fo gave to the other ſeveral names. After verdi& found for land it is not 


the plaintiff, upon not guilty pleaded, it was moved in arreſt 9 to 
judgment, that he ought to count of a certain number of acres ; tiey of 3 
”r now no writ of execution can be awarded to put him in poſ- if it is otherwiſe 
ſellon; and ſoit is in every precipe for land. eu RIA contra. That ſufferentiy de- 
is well enough: 7 h 3 ſcribed. 
\ gh; for when a name is given to every cloſe, although gee pott. 339. 
= content of the acres are not mentioned, viz. ſo many of 854 
* 5 many of paſture, &e. it is ſufficient, though it were more 88 
12 g 2 . „ Tac. b 
1a 2 75 by the acres; and it is aided by the ſtatute of Cro. — — 
n 0 aſcertained of he truth. —And Porn, Salk. 254 
%, laid, he had known it thrice ſo adjudged. And the $37" 204+ 
Pantiff had Judgment, 5 | jut 4. Mod. 97. 


; 3. Lev. 96. 
1. Byrr. 623. 2. Bac. Abr. 16g, 


Trinity 


ys Trinity Term, 


| f 5 
5 — — ae not for vezation, none of them having cauſe of action. The defen- 


| Id. Ray. 382, fers to all actions.— And ſo was the opinion of Tye Cour, that 


yn 33. Eliz. In the Queen's Bench. 


Sir Chriſtopher Wray, Kut. Chief Juſtice. 
Sir Francis Gawdy, Kt. Toft 

John Clench, EM. ( Fuſtices. 
Edward Fenner, Eſq. ip 
Sir John Popham, Kut. Attorney General. 
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CAst, 1. | Vander Plunken again / Griffith. 


— XN CTION upon the 8. Eliz. c. 2. for cauſing him to be ar, 
another to be fo reſted in the name of Baildree, and three others, where 
arreſted in the & A. the three others never conſented to it; and that this was 


1 dant pleaded not guilty; and found for the plaintiff.— And it was 
not within moved in arreſt of judgment, that this caſe is not within the 
8. Eli. c. 2. ſtatute: for if he cauſeth one to be arreſted in the name of one of 
| the plaintiffs, though the other do not aſſent, he is. out of the 
2. Inſt. 444 ſtatute; for he bath colour to do it, and it cannot be ſaid to be 
—— — maliciouſly done; for one of the parties may give hin ſufficient 
2. Mod. 51. authority to ſue.— To which it was anſwered, that then the ſtatute 
Ld. Ray. 361. ſhall be defeated; for then one that is a beggarly perſon, and 
cannot pay coſts, yet perad venture may conſent that one ſhall ſue in 
his name, and of the others, eſpecially. in an action of treſpaſs, but 
otherwiſe in an action of debt. —And of this opinion were War 
and Gaw D: but THE OTHER JUSTICES contra, that it is out of 
the ſtatute, for the reaſon given before. 
A voblic fatute But an exception was taken to the declaration, that the ſtatute 
SN not be re. Was miſ-recited ;' for the ſtatute is, © If any perſon ſhall volun- 
cited; but if the « tarily procure any other to be arreſted, to anſwer in the court 
ty undertake 4e of, &c. Where any privilege is uſed to hold plea in actions per. 
cite it ſalſely, it *© ſonal;” and it is recited, „where any privilege is uſed to hold 
moo _ - « plea in any action,“ omitting © perſonal;” ſo, as recited, it re- 
1. Sid. 21:44 it was a plain miſ-recital : and though the ſtatute is general, and 
4 9p 162 need not to be recited, yet when he reciteth it falſely, it makes the 
Ante, 3 plea ill. And for this cauſe principally it was adjudged, that the 
plaintiff nihil capiat per billam. | | 
Cro. Car. 229. 332+ 2. Mod. 99. 4. Bac. Abr. 658, 659. 2. Hawk. 349, 381. 


Tedcaſtle againſt Holliwell. 

Michaelmas Term, 32. & 33. Eliz. Roll 423. 

EBT upon an obligation. The condition was, That wheres 7: 
— — D D. han bound himſelf to be an apprentice with the plaintif 
within exe month if the ſaid J. D. during his apprenticeſhip, or any other by be 
after wtice, the aſſent or ent, take or riotouſly miſ-ſpend any oods of 
value of ſuch FF procurem on» 4 n0- 
goods as an ap- the plaintiff; if then the defendant, within one month after 
Frentice ſhould tice thereof given to him, ſatisfy and pay to the plaintiff for al 


wary wap ſuch ſums of money or wares, &c. ſo taken or notoriouſly ſpent b 


to the obligor » before action brought, that the goods haye deen miſ-ſpent. Ante, 105. Polt. * 


Carr 2. 


- 
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the ſaid J. D. or any other by his procurement or conſent, the TDS Arte 
ane being ſufficiently proved, that then, &c. The defendant, pro- 8 EP 
ſhlandh that the (aid F- D. nor any perſon by his conſent (not 5 
making mention of procurement) had not taken nor riotouſly ſpent 2. Roll. Ab. 594. 
ny goods of the plaintiff, &c. for plea faith, that the plaintiff _ = \ 
had not ſufficiently proved before action brought, that the ſaid J. 1. Hl. Rep. 387- 
D. had taken or riotouſly ſpent any goods of the plaintiff : upon Dougl. 214. 36. 
which plea the plaintiff demurred.—It was argued by DANIEL. „ | 
fir the plaintiff, and by GoprRERY for the defendant. And the queſ- 
tion only was, If the proof ſhould be in this action, or by any. 
ather means be fore; and what proof ſhall ſerve ? Vide 10. Edu. 4. 
it. 7. Rich. 2. Bar. 241. and Scroggs Caſe, antea, Mich. 32. 
& 33. Eliz—Gawpy and FENNER, Juftices, conceived the proof 
mult be before the action brought by ſome collateral ' means (but 
lid not what means or in what manner); for the defendant is not 
to pay, but ſo much as is taken and proved to be taken or ſpent, &c. 
2nd this within one month after notice; ſo he is to have time to pay 
cher proof made, and notice given; and this cannot be in this action. 

But much was not ſpoken to it, for there was an incurable mon 
fult in the pleading : for he for plea ſaith, that the plaintiff anſwer the 
had not made proof that F. D. took or riotouſly ſpent, &c. but whole ſubſtance 
ſpeaks not, that any other by his conſent or procurement; and ſo — 
doth not anſwer to the ſubſtance of the condition; and for this it 
ws held clearly ill: and for this cauſe it was adjudged for the 
pantiff, although it was ſaid, qui per alium facit per Sepſum facit; 
o the plea extends to it. But THE CouRT contra. But for the 
matter in law, they ſaid it was ſtrong againſt the plaintiff, 


Salteſton and Offely againſt Payne. &a z. 
THE plaintiffs, ſheriffs of London, brought an action upon the-A ſheriff who is 


cuſtody for 531. at the ſuit of Spicer, had eſcaped, the ſaid Spicer — 4 nah 


mot ſatisfied ; for which they were compelled to pay the debt. The have an action 
defendant pleads, confeſſing all the matter, and that after this ſor the RO 
eſcape Spicer had acknowledged ſatisfaction of record. Upon this it — again if 
nz demurred.— And THE Cour held clearly, that an action upon latisfation be 
the caſe lieth againſt a priſoner for an eſcape out of execution, to the 3 mut 
intent to make the ſheriffs chargeable with the debt; and ſo ad- n the 
Judged between Hill and Holt, quod vide antea, 53- that the ſheriff defendant, or it 
all have an ation, guia onerabilis. Fitz. N. Br. 130. b. 13. Hen. m be 3 barto. 
7. Pl. 2. 14. Hen. 7. pl. 1. But here, becauſe the defendant is to be Godb. ig. 
charged, for that the plaintiffs are chargeable with the debt, and 1. Leon. 237. 
t otherwiſe ; and the defendant hath pleaded ſatisfaction ac- —.— 9 
knowledged upon record, which may be by his means, which is Lut. 64. 
nt Cenied, for otherwiſe the plaintiff might have ſhewn the ſpecial C79: Car: 199. 
Rutter by replication; and ſo the plaintiffs are to have no loſs, and 9 —4 
o no cauſe of action ; it was adjudged for the defendant, and the Imp. Sh. 191. 
Huatiff nibil capiat per billam. 8 5 238. Burr. 1349. 

| See 8. & 9. Will. 3. c. 25. | 


Mountney again Andrews. Cave 4. 


CCIRE FACIAS upon a judgment in debt. The defendant To /eive faciar 


1 Ay that upon a fer faciar directed to the ſheriff of the — 
5 1 . . . | 2 2 
f 8 rand — for the ſame debt, without ſhewing that the writ is returned 


county 


caſe, for that the defendant, being in execution under their ©Þargeable with 
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Movnxenzy county of Leicefler, for levying the debt, he by force of it took d yen 
agent ſheepof the defendant's for the debt, and yet detaineth them.— And 

AuD⁰˖νναν. this was ruled a good plea PER CURIAN; although he doth not 
hs alledge that the writ is returned, and although the writ is condi. 
Moor, 468. tional, ita qudd habeas denarios, Wc. for the plaintiff hath his remedy 
4. Leon. 194 againſt the ſheriff, and the execution is lawful, which the defen- 


bs 4 43 +2, dant cannot reſiſt. Vide antea, Rook's Caſe, Mich. 32. & 33. Ala. 


6. Mod. 293.299. fol. 208. 9. 
1. Roll. Ab. 893. Dyer, gb. B. R. H. 348 2. Ld. Ray. 1072. The caſe of Cooper v. Clitty, 


1. Burrow, 20 to 38. b ? he © 
| Allen again Hill. 
Michaelmas Term, 32. & 33. Zliz. Roll 54. 


If a houſe be de- PJEcT IONE FIRMLE, for a houſe in Cornhiil, London. Upon 
viſed to for a ſpecial. verdict the caſe was, Fr. Benſon being ſeiſed of the 
8 „ houſe in fee, 4. liz. deviſed it to Agnes his wife for life; and after 
« ;herefromſbe to the heirs of his body, the remainder to Th. Benſon his brother 
Hall have the in fee: © PROV1SO, that if the ſaid Agnes clearly departs out of 
n= e « London, and dwell in the country, that then ſhe ſhall hare a 
mined by her rent out of the ſaid houſe, &c.” And found further, thit 
— 1 Francis died without iſſue, and that Th. Benſon died, and that R. 
* fs ee is his heir; and that afterwards, 15. Eli. Agnes totaliter depurtel 
der ſhe con- from London, and went to Milton in Suffolk. And after the fail R. 
tukerancg ons before entry made by him and the executor of Francis releaſed to 
Agnes; and afterwards entered, and let to the plaintiff; and that 
Oro. Jac. 110, Agnes married one Huggins; and the defendant entered by tis 
See Taylor v. commandment, —'The ſubſtance of the matter was, If this y80- 
pn Burr. viso doth determine the eſtate before entry? for if ſo, ſhe was 
* tenant at ſufferance, and the releaſe could not inure to her eltate: 
for it was agreed, it was a good PRO VISO to make her 
eſtate to determine; although there be no words 10 ceaje,” or 
„ that it ſhall be void; but being in a will, it is implied in the 
words, that then ſhe ſhall haue a rent; which cannot be, if her 
eſtate be not determined. THE JusTiICEs {2id, ſhe is but tenant 
at ſufferance; for if the deviſe had been exprels, that if ſhe doth 
ſuch an act her eſtate ſhall ceaſe; after ſuch an act done, though 
ſhe continue in poſſeſſion. and dieth, this is go freehold ia her; 
and here is as much in ſubſtance. And Wrar ſaid, it was held 
at an aſſembly of all the Juſtices, that if tenant pur auler vit 
continue in poſſeſſion after the death of ce/luy a gue vie, he is but 
' tenant at ſutferance, and his diſcent ſhail not take away an entry; 

which GawDÞr agrced, and that 18. Edw 4. pl. 25. is not law. 
A wenire facies But there was a default in the verdict; for it was found that {be 
- 3 not 7oaliter departed from London, aud went to M. lion in Suffolk ; but 
w here judgment it was not found that ſhe dwelt out of London; and this is part ot 
may be given the condition: and this not being found, it is not found that the 
on the verdict. condition is broken : and then, notwithſtanding any matter found, 
the entry of the defendant is lawful. And it was moved, that “ 
1 to it a venire facias de novo ſhould iſſue to examine this point 
Barnes, 478. better, if ſhe dwelt in the country; for it was faid in this pont, 
+: , the verdict was not well examined. — But THE CourT held, tut 
2. WAY 367.347, the verdict is full, upon which a judgment might be given, and 
1. Ter. Rep. ig. then no uenire facias de novo is to be awarded; for it is found tor 


the defendant, when it is not found that the condition is _ , 


Cass 5. 
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J for this cauſe only it was adjudged for the defendant. Aux | 
8 ** it was objected, that the life Tn not found (a), Ae 


4 then the defendant cannot enter. FENNER ſaid, it ſhall be in- 


d ded the is living ; for the jury did not doubt of it; for they nd, In what ente the 


id - = - . j 

bur il his entry upon the matter found is lawful, that he is not court will in- 
en- r: ſo they doubted of nothing but that point; and ſo it was yy 
liz, fudged in 28. Eliz. in this court (5).—And Judgment was, quod." reoly 38 


hi iat per billam. | a ſpecial ver- 
any 5. Co. 97. a. Hob. 8s 262. Cro. Tac. 64. 442. Cro. Car. 438. Vauph. 
5. Salk, 249 1. Term Rep. 141. () See 11. Jac. 1. c. 13. (5) Scovel v. Cable, Modr, 268. 
Simonds againſt Lawand. | | CASE 6. 
RESPASS. The jury found a ſpecial verdict, that R. Land, A ſurrenderor 
| gather of the defendant, was a copyholder of the land in fee, _ 2228 
4 ſurrendered it to the uſe of the defendant in fee, upon con- broken thall be 
on he ſhould perform the covenants in ſuch an indenture. The reintated;in his 
.ndant after admittance ſurrendered the land to the uſe of the former eſtate. 
wintif in fee, upon condition, if the defendant paid ten pounds, 


of 2 c 2 bd Co. Lit. 202. 
The r ſurrender to be void. The defendant neither paid the ten . Roll. Ab. 474. 
that nds, nor performed the covenants in the indenture. 'The 1. Wood's Con. 
PR ther enters, and d eth. ſeiſed; and it deſcends to the defendant, and & . Ten. 5 


enters, upon whom the plaintiff enters. The queſtion was, 1. Bac. Abr. 
this entry were lawful? — And adjudged it was not; for by the 471, 47. 

try of the father, both the ſurrenders are defeated; ſo the de- 60. 9 
mdant may confeſs and avoid what was dene to the plaintiff.— And 

5 adjudged for the defendant. | | 


Johns againſt Gittings. Cams 7. 
Hilary Term, 32. Eliz. Roll - 


©: WWACTION FOR WORDS: Thou haſt played the thief A ſpecial 

het * with me, and haſt ſtolen my cloth, and half a yard of 1 
ws che.“ The defendant pleaded, that the plaintiff was his tay- the whole of 
= r and that upon the day of, &c. he delivered to him a yard and the declaration. 


Hef velvet, to make him a pair of hole, and he made them too Ante, 153. 437. 
dit: ratione cujus, he ſpoke theſe words, „Thou haſt ſtolen 4. Bac. Ab. 517. 


. prt of the velvet which I delivered you; aBsQUE Hoc that he 5. Com. Dig. 
m any words aliter vel alio modo. Upon which the plaintiff de- i 
al red; for the plea and traverſe do not confeſs any words of 


wer, and then the traverſe is merely void. L. 5. Edw. 4. pl. 26. 
Ed. 4. pl. 15. 37. Hen. 6. pl. 34. 22. Hen. 6. pl. 17. And 
this opinion was THE COURT : but a manifeſt fault was alledg- 
za the plea, for he did not anſwer to the words, “ Thou halt 
toien ray cloth,” ſo it is vicious, and cannot be cured. And 
" 2 udped for the plaintiff. | 


| Gaſtrell avainſff Townſend. e 

| CTION FOR WORDS: « Thou haſt ſought the blood of Words action- 
my huſband, and waſt his death; for if thou hadſt been an able. | 
neſt woman, he had been alive yet :” and avers in facto that 


nuſdand was killed. —It was moved, the action lieth not; for it 


int, dot laid ſhe did any untawful act; and it was cited to be ad- 
chat Fe Mich. 18. & 19. Eliz. that for theſe words; Thou wert the 
and nh of 7. S.“ action lieth not, for it may be by grief. But it 
= med here, that the action lleth, for they ſhall be taken to be 


«a in malam partem : and it was adjudged for the plaintiff. 
| p | . Elſden 


— e ⁰•àu! e Ä ( 
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C481 9. Aal Elſden and Page again ſt Barnes. 
Hilary Term, 33. Elia. Roll 519. e 
Outlawry re- RROR to reverſe an outlawry in treſpaſs. Firſt, The plaintif 
verſed for a lite- in the original was named Barnes, and in the exigent Bernet 
_ — — 2 ſo an e for a. Ga wr held it no error, becauſe it was in the 
and the exigent. name of the plaintiff. FENNERN contra; for the exigent iflued x 
Ante, 50. the ſuit of a wrong perſon.— Second, The original was l:bo ſus 
2. Leon. 110. ard the exigent was blada. And this was held a plain Variance, and 
Cro. Jac. 376. the outlawry reverſed. is 


. | Downes againſt Savage. 

. Trinity Term, 32. Elia. Roll 772. ä 
| Conuſance of a JORROR to reverſe a fine in Cher. The conuſance was tak 
- finie taken by of it by one, and the dedimus poteſtatem to him and another 


* 


one where the : 
dedimusis to two, jointly: and this was erroneous. 


is erroneous. 2+ Bac. Abr. 528. 538. Cruiſe on Fines, 80. 
- \ 


Cacz 11. 8 Aſhbrooke agar f Snape. 
Mee T was agreed by all THE Jus ricEs, that if one be bound in at 
promiſes to pay, 4 Obligation, and afterwards promiſeth to pay the money, ofung- 
3 fit lieth upon this promiſe; and if he recover all in damages, thi 


Poſt. 242. 283. ſhall be a bar in debt upon the obligation. 
Cro. Car. 415. Cro. Jac. 110. Yelv. 84. Cowp. 128. 
Cazr ta. | | Barnes againſt May. 
In oſemp/ir, if A SSUMPSIT. That whereas he ſold to the defendant a pack d 
— wool for twenty pounds, to be paid at a day certain, and li 
ace 0 re- 


requiſitut, viz. at ſuch a day and place, &c. he had not paid it; and 
Ain — 8 — a ſold to the kinds —.— pack of wool for ten pour 
eee itis to be paid when required; ef licet ſimiliter requifitus, c. without 
8 alledging day and place: yet adjudged good; for it ſhall refer to tix 
firſt day and place of requeſt. I | 


8 The Queen again the Archbiſhop of York and S. Buck. 
Z Trinity Term, 33. Eliz. In the Common Pleas. 
| Hilary Term, 33. Eliz. Roll 2350. 

ip UARE IMPEDIT, for diſturbing to preſent to the church WP, 
. Acl worth, as in right of the duchy of — And declar | 
ſeſſed by uſurpa- ed, that whereas Henry the eighth was ſeiſed, &c. and preſented . 

— wah ht dean, Henry the eighth dieth, and it deſcended to Edward the fi 
of the duchy and from him to queen Mary, and from her to queen Ela M 
of Lancaſter. and that it became void, &c. "The archbiſhop pleaded, that Hur 
ne his predeceſſor was ſeiſed of the advowſon as in groſs, and collate | 
S. C. 1. Leon. to it J. S. his clerk, who was admitted, inſtituted, and incu 
— ed, and died ſeiſed; and ſo pleaded three ſeveral collation « 
Owen, 5. after another, and demanded judgment, if action lay againſt him! 
| the queen. The othet defendant incumbent pleaded the ſame ple 
Upon this it was demurred ; and the queſtion was, If this cout 
or treble uſurpation put the queen out of poſleiſion of an # 
vowſon which ſhe had in right of the duchy of Lancaſter p u 
adjudged it did not (a): for ſhe ſhall have her privilege in thi 1 f 


(a) See 7. Ann. c. 18. Cro. Jac. 134. 
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\.1 been in right of the crown and for ſuch adyowſon a double 121 Or * 
ſurpation did not put her out of poſſeſſion, as it hath been adjudged. _ 

\nd here is no uſurpation, but a collation, which hall not put a * mguny 
ommon perſon out of. poſſefſion. And itzwas adjudged for the , 


the nueen, and a writ to the archbiſhop of Ca erbury. Poſt. 811. 
12 No rA. An exception was taken that the writ was general, and 6. Co. 29. b. 
lost mention that the queen had it in right of the dutehy; but 1. Nod. ae. 


he count was ſpecial, and ſhewed it : but it was awarded good; and Ante, 234- 
o is the Regiſter, and a precedent ſhewn in 32. Hen. 6. accordingly. 3 * Dix · 


Hall again Turbett. Cart 2. 


)EPLEVIN. The defendant juſtifieth by reaſon of a fine aſ- The ſteward of 
ſefſed by a ſteward in a court leet, for not coming to the court © lect cannot - 
id doing his ſuit ; and for it a diſtreſs taken: and upon this it —— 
x demurred.— And all THE JUSTICES held that the aſſeſſment without a pro- 
ing without preſentment, that he ought to do ſuit at court, was amy way and 
thout warrant z and in ſuch caſe he ſhall be rather amerced be unge. 
n fined. For ANDERSON ſaid, for ſuch offences as are within : 
conuſance of the iteward as judge, and of which he hath the Moor, 89. 
w, he may aſſeſs a fine; but of others not, except they be pre- Kitchen, 43. a. 
ned; and non conflat to the ſteward, if he were reſident within * ni 
leet or not, or what cauſe he had for his abſence. And Poſt. 860. Ku 
nun fajd, if he ſhall afſeſs the fine, he will aſſeſs it too 5. Com. Lig 
jerous : and fo the party ſhall have no remedy. But for amer- EOF 
ments, a moderata miſericordia lieth, 10. Hen. 6. fl. 7. And for 


s cauſe the plaintiff had judgment. 


| Eindler againſt Leverſage. | Carty. 
to tl JEPLEVIN. The caſe was, A. ſeiſed of the land, mace a leaſe Ambiguous 


at will, rendering fix pounds per annum; and by another deed — — 


ting this rent, he granted eundem redditum to the defendant for ly againſt a 
ile; the leaſe at will determines; the queſtion was, If the — and . 
tee ſhall have this rent for his life, according to the words of , — 8. 
grant? — And reſolved he ſhould, for eundem ſhall be taken for OO” 
n, 17. eundem in ſpecie : V12. ſix pounds / er annum : as in the Plowd, 10. 

us patent of a grant of eaſdem liber tates to Iſlington, quas Lon- 454 
C this is not the ſame, but ales /ibertatesr. And it was after- 
adjudged for the avowant, that the rent ſhall continue during 


uck, 


irch 
declar 


ted 

e fixth | | 

_ erer Palmes again / The Biſhop of Peterborough. - Ce 
* JUARE IMPEDIT. , He pleads, that be demanded of J. S. the A preſentee 


preſenter of the plaintiff, to ſee his letters of orders, and he need not ſhew | 
ud not ſhew them; and for this cauſe, for that hs: was = — 
tuned whether he were deacon or not: and alſo he demanded _ — to 
uTletters miſſive, or teſtimonials teſtifying his ability; and be- 5. 4 bad · 
de had not his letters of orders, nor letters miſſi ve, set . 
Proof of them other wilt to the biſhop, he deſired leave of * Com. Dis · 
" to bring them; and he gave them a week, and he went 
e came not again; and that the ſix months paſt, and he 
* And upon demurrer upon it, it was adjudged far. 
a 3 for theſe were not cauſes to ſtay the adaittance; and 
itz. par 1. R the 


160 
Ons 0 
him 
ne ple 
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Paturs the clerk is not bound to ſhew bis letters of orders or miſſive 
Gi the biſhop, but the ; bilhop muſt try, him upon examination to 
Enn. one and other; and the plea is not-alledged in facto. but pro ; gu 
non monſtruvit; ſo all cameth under de e2 quod” and fo no Ba 

Co. 5. $7-2* of it is traverſable. And for one and the other cauſe it was 


4 Salk Pig judged for the plaintiff. ' fonts 
Cars, * Reade againſt Johnſon. 


Alſemtft will A SSUMESET for twenty-four pounds. And declares upon a 
_ — ot indebitatus aſſumpſit. Defendant pleads 200 afſumpſit. The jut 
eaſe x grab found that the plaintiff let to the defendant land for ſeven ye 
Ante, 240. rendering eight pounds per annum, and the rent was arrear fe 

three years; and that the defendant did owe no other debt, nc 
Nett 70 be made any other promiſe. Ar þ, Oc. — And it was held by ru 
5. Noll. Ab. 5 Jus ricks, that the action did not lie, but only an action of debt. 
Cro. Jac. 598. 668, Cro. Car. 343. Hob. 284. 1. Brownl. 14. 3. Lev. 150. Hard. 366. 1. Le 
43. Allen, 29. Jones, 329. | 2 | 


Simpſon againſt Titterell. 
 Michaelmas Term, 32. & 33. Elin. Noll gig. 


ee FIJECTIONE VIRM#. One Bendlews let the land to the d. 


— greet fendant for years: PROVISO SEMPER, and it is further covenat 
Edd ie a conditien; ed, that the leſſee ſhall not aſſign his term to any other, except | 


but if a penalty the leſſor, paying as much as another; and if the leflor wills 


be annexed, it is : „ : | 
mens: have it, that then he may alien it to none except his mother or 


Casr 6. 


Ante; 73. ſon. The leſſee aſſigned it to his mother; leſſor entered, and let i 
Poſt. 363. the plaintiff: the queſtion was, If the words were a condition, ( 


only a covenant ?—And all Tye JusTices held it was 2 got 

Co. 2 ——·[́ ＋* to defeat the eſtate, Tor PRRIANM ſaid, proviſo am 
2 — b. implieth a condition, if there be not words ſubſequent, whi 
as bre 59" may perad venture change it into a covenant ; as where there is 
other penalty agnexed to it for non-performance, as Det 

_ Caſe, 27. Hen. 8. pl. 14, But it is a rule in proti, oer, where | 

proviſo is, that the leſſee ſhall perform or not perform a thing, 


no penalty to it, this is a condition, otherwiſe it is void; but he 
a penalty is annexed, aliter t: to which the reſt of THE Jos71cP: © 
agreed. —And it was adjudged for the plainff, that the cutry | a 
lawful. 0 


. 7. : Barret again Heveſett. 
Faber Term, 33. Fliz. Nel 810. 


Treſpaſs of aſ- TA for aſſault, battery and wounding, apud greg, 
| Lault, battery, 1 in the county of Suffolk, 26. September, 21. Elz. | : 
and wounding. fendant pleaded, quod vi et armis not guilty, and ue ed reſts 


Plea, not guilty ö | l 
as to the ci tranſgreſſionis adio non, &c. For he ſaid, that PH1LIP Earl if An 


egi; anda vas feiſed of fixty acres of paſture, called Shepherd. holt, in The 
juſtification in the ſaid county of dall. and let them to Ro. Whitney, 28. l 
impoſuit as to for twenty-one years; and that the plaintiff tempore f F 
ny Ew „ad- predic? fregit et cuniculos ius Reb. ibidem inventos cum retibus 
5g. Hobs ingetiiſ capere Voluit ; for which the defendant, as ſervant to e 


Antc, 94 Lut. 929+ 3: Lev. 494+ 2. Vent. 193. Skinn. 387. R. 


ſ 
7 
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. and by bis commandment, fempore quo ef molliter manus impoſuit Barzzer 
gpon the plaintiff at T. in t ſixty acres, to hinder bm from f rz ur 
taking and carrying away the ſaid conies, que eff eadem inſultus et ; 
tranſgreſſi unde, Ee. 4BSQUE Hoc that he is guilty de tranſgreſſione 

aan, Ec. alibi wel alto modo in diff cum Suff. prout, Qc. et hoc. . 

[pon this it was demurred in law; and adjudged tor the plaintiff. 


NoTA4. This caſe was taken out of the record delivered to the 
reporter by BROWN LO prothonotary, | * | 


+ — — O——— 1 


Hartopp's Caſe. | MOT Ss Cas 1. 
Trinity Term, 33. Eliz. In the Court of Wards. | 


ABE TH HARTOPP deviſed Finds to Denham, and three The heirs of a 
others in fee, to the uſe of Thomas Hartopp her brother, and carl 9 
ke heirs males of his body; and for default of ſuch iſſue, to the life-time of the 
is females of his body, with other remainders over. Thomas deviſor cannot 


th, baving iſſue a daughter, his wife enfernt with a fon, which v, r de 
afterwards born. And afterwards Elizabeth Hartopp dieth. eſtate never 


veſted iu tlie 
The queſtion was, If the ſon, or daughter, or neither of them pyg. 41 
wald have the land? | „ 


And upon argument, it was ruled by Wray and ANDERSON, Raym. 408. 
of Juſlicer, Kix cs ML I. and MoRK1s Surveyor and Attorney of the n 4-2 
urt of Words, that neither of them ſhould have the land. For 3. Lev. 243. 
being deviſed to the uſe of Thomas, ut ſupra, and he dying 2. Jones, 135. 
ore the deviſor, this cannor veſt in the heir, for it never vefted 2 546. 
the anceſtor ; for the word © heirs” is not to give the M1. Ss 5g. 32. 
nte efiate, but by way of limitation ; and if this thall veſt in 

heir, it ſhall veſt in him as a purchaſor, which was not the in- (a) Plowd. 348. 
it of the deviſor, and ſo ſhall-be void. And they conceived the Ws 
e doth not differ from Bret and Riydin's Caſe (a). But becauſe 

office was not fully found, they would not reſolve it; but a 

ku wgurrandum was awarded. WE p 


Wy ©: : Michaelmas 


/ 


- mn — — . 


Hob. 92. 150. the underwoods which are before let expreſsly were excepted 


244 Muichaelmas Term, 
Sir Chriſtopher Wray, Kt. Chief uſtite. 
Sir Francis Gawdy, kit.  Y © 
John Clench, Efq. Tt Juſlice, 
_ Edward Fenner, F/g. + 


Sir John Popham, Kt. Attorney Central. 
Sir Thomas Egerton, Kut. Solicitor General, 


Cs t- - | Kenſon againſi Reading. 
Hilary Term, 30. £liz. Noll 542. 


An exception in RESPASS. The caſe upon a ſpecial verdict was, The que 
a deed of what had the rectory of Greenwich, to which the manor of Il. di 
— —— yy appertain; and granted them per nomen reftorie, and 
ed is n= 5 the lands, tenements, underwoods, and hereditaments to the ſan 
Ante, 6. belonging, ſalvis ſemper et omnino 2254 omnibus groſſit arbor 
2. Roll. Ab. 454. eit et maheremiis de et ſuper premiſſic : and, If by theſe words bi 
Cro. Car. 130. not? was the queſtion. —W1NTER, for the plaintiff, argued il 
the underwoods are excepted. Fos TER contra. For the unde 
woods being granted by expreſs words cannot be excepted no mc 

in the caſe of the queen than of a common perſon ; for the 
tion of that which is expreſsly granted is void; otherwiſe it is 
a thing that paſſeth only by implication: and here the 
© rg extendeth to beſcis arbo thus, tc. and ſo nothing ise 
cepted but grofſic arboribus, Wc. and not the underwoods.— And 
was the opinion of THE Cour, that an exception in the queet 
grant cannot be of that which is before expreſsly grauted, and b 
intent here is apparent by the word ** gre,” to except only t 
great wood; and it ſhall be referred as well to the trees as to 

reſt. And it was adjudged for the defendant. 

Cain 2. Hill agamſl Pilkington. 
Hilary Term, 32. Eliz. Roll 111. 
Debt on bond TYEBT upon an obligation. The condition was to perform 
— D venants in a * The defendant pleads covenants perfor 
of covenants, ed. The plaintiff by replication ſhewed the covenants in the 
will lie ona denture ; whereof one was, that he ſhould enjoy ſuch land, 
— Be to him, quietly, without interruption ; and ſheweth in fach, that 
fore the con- defendant 20. March, 30. Eliz. had diſturbed him, and in ti 
dition is per- affigneth the breach. The defendant by rejainder theweth, U 
de indemures in the indenture there was a proviſo, that if he payeth 10l. the] 
becorhes void of March, 30. liz. that then che indenture and all therein © 
before the ac- tained ſhall be void: and alledgeth that he paid the 101. at the© 
con is brought. but this was after the diſturbance ſuppoſed. Hereupon it 18 
1. Wood's Con. murred.—And after opening of the caſe by BrvrAcoT TS 
| Lew plaintiff, it was adjudged without any great argument for the E 
645 tiff. For by the covenant broken before the condition peri 
the obligation was forfeited ; and it is not material that the . 


*, © 
/ 


Mints became void before the action brought.—But Wrar ſaid, Herr, 
that if the proviſo had been, that upon the payment of the 10l. as p, agi - 
rell the obligation as the indenture ſhould be void, it had been . 
venture otherwiſe z; for then the bond was void before the ac- | 
tion brought. The 35- Hen. 8. Dyer, 57. and Bylowe's Caſe was 
cred, where 2 parſon made a leaſe for years, in which were divers 
-wenants, and after he became non refident, by which the inden- 
are became void; yet he might maintain an action 8f covenant, 
for 2 covenant broken before his non reſidency. Vide Dr. Hector: 
(aſt, antea, Mich. 29. & 30. B. R. placito 37. page 77, 78. 
See 8 & 9. Will. 3. c. 11. | 


Ws Wn ogg ns — o 


al, | 
Porter again Gray, | Can z. 
Trinity Term, 33. Eliz, Roll 365. | 
VOWRY for an amerciament in a leet. For that Edward the A leet cannot 
fixth granted the hundred of H. in which was a leet, to de 3 FT 
C. Owen in fee, who died ſeiſed, and it deſcended to J. Owen his ee. bo 
mln and heir; who being feiſed, granted it to Fofter in fee; who bolden on the 
i deed inrolled granted it to the Earl of Leicefter in fee, who by in Ine grant 
ed inrolled granted it to /.ord Norris in fee ; and for that the Ante, 12g. 
tefendant was reſident within the hundred, and appeared not at 
let held 23d April 32. Eliz. he was amerced twelve - pence; and 
for that the diſtreſs,” &c. Upon this avowry it was demurred in 
bs.—Firſt, Becauſe he pleaded that G. Owen died, and it deſcended 
d 7. Owen, his couſin and heir, and ſhewed not that G. died 
without iſſue. Sed non allacatur; for it ſhall-be clearly intended. 
ondly, That he ſaid that F.'Orven did grant it to Feger, but 
ſheved no deed of the grant. And it was ruled to be ill, for this 
auſe; for it cannot be granted but by deed, which muſt be 
Ihewn.—Thirdly, "That the defendant did not thew that the court 
s held within a month after Eaſſer. And this was held a good 
xception, it being a leet by grant; but of a leet by preſcription it 
otherwiſe. 20. Hen. 7. pl. 22. 18. Hen. 6. pl. 11. And they 225 
— to give judgment for the plaintiff; but would 
rie, &c. 8 2 ; 


2. Inſt. 72. 
2. Hawk. 90. 


Love againſt Wotton, Carn 4 
Hilary Term, 33. Eliz. Roll 188. : 


| Yer upon an obligation. The defendant pleaded the ſtatute , dee | 
of uſury made 6th Feb. 13. Elia. (whereas the parliament did granted after | 
iin the ſecond of Feb. 13. Elz.) and that the obligation was v**% 9 af 


aten by uſury. The plaintiff replied, it was not made for uſury, he mis recital 


4 kc, contra formam ſlatuti modo et formd prædict. Upon this they of the tie 
ti fre at iſſue, and found for the plaintiff.— And for that the ſtatute ——.— ſta 


_ take conuſance; —although both the parties do agree there is withſtandi 
" uſance; —althoug th parties do agree there is 
the} > 2 ſtatute, yet the Court well knowing there is no ſuch the partes tad 


mute, and fo cannot be contra formam ſlatuti, held no judg- exiſtence of the 
nt could be given for the plaintiff, it being in the bar of _—_ 3 
e deſendant;— THE Cour held it clearly ill; and that a re- — 

ger ought to be, although it was after verdict, And it was 

Red that there ſhould be a repleader. 1. Mary, Dyer, 119. 


U 


16. 747. | 
Tayler 
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miſ-recited, and it was a general law of which the Court is was made; not- 


bon, 302. 4. Burr 146. Comyas, 148. 7 Bac, Abr. 111. 113. 37% 4 Bac. Abr. 654 
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Cau 5. | FS Tayler againſt Fiſher. big vc 
ESBDa fr Term, 32. Flix. Na 14356. 

A wiſe cannot TRESP Ass for breaking. his houſe, Ind taking away q 
uu 3 : T and a pike af the plac s. he. defendant 3 
ter her huſ- time before the treſpaſs ſuppoſed, J. Bamfield was ſeiſed of the ſail 
band's houſe. corſſet and pike as of his own goods remaining in the plainti 
Poſt. 876. houſe, and that he ſold them to the defendant ; and therengon hy 
Sen es tempore quo, Sc. came to the plaintiff's houſe and. demanded they 
3. Leon. 267, and the wife of tbe plaintiff then and there (the plaintiff being 
Chan. Ca. 38. abſent) licenſed him to enter into the houſe, and take them; 25 
2 — he thereupon entered, &c. and took them, as it was lawful { 
182. him to do, &c. And upon this it was demurred. And after 6; 
2. Term Rep. vers motions, it was adjudged for the plaintiff, that he ſhould re 
_ cover as to the entering into the houſe, but not as to the goods 
for the goods being in the plaintiff's: houſe, and it not appearing 
how they came there, zz. either, as treſpaſs or otherwiſe, he can. 
not of his own head enter; and the-wife's licence to enter into hex 
huſband's houſe is not good, for the cannot give one authority t 
enter into her huſband's houſe. But Gawvpy contra; for it u: 
be intended the goods were there by the plaintiff's licence, and ther 
he might well enter and take them: but the THREE 0THt« ]vpGe 
contra, And it was adjudged far the plaintiff, J. 30. Ed. 3 1, 


c, 6, Bretton & Elizabeth his Wiſe again Bolton of Gray's lun 
An action on . A 'SSUMPSIT. The plaintiffs declared, that whereas Thom 


—— Tur 7 Bolton was the brother of the defendant, and the defend 
Ide the non- was a counſellor, et peritus in lege; and whereas the defendant di 


performance of know that the ſaid Thomas was ſeiſed to him and the heirs mai! 
ew. next of his body, the remainder to the defendant, and to the heirs mal 
laintiff with of his body, of the manor of Heywood in the county of Werfel 
gage * ty, and that the ſaid Elizabeth the wife of the plaintiff had lent 100! 
—— to the ſaid Thomas, for the payment of which ſum, at a certain da 
uptoa third per- to come, the ſaid Thomas and the defendant were obliged by th: 
1 age writing obligatory gie ſus ſigillet' jointly and ſeverally in 20: 
— — ot the defendant, in conſideration that the ſaid Elizabeth at his ſpeci 
ſuch third per - inſtance ſhould deliver to the ſaid Thomas the {aid writing ob! 
—— ang Batory to be cancelled, and ſhould lend to the ſaid Thomas anothe 
Jen ing ſuch 1001. did aſſume to the faid Elizabeth, that if ſhe would refer t 
third perfon an the defendant the making of the faid aſſurance for the 200]. an 
FRETS ſum mould uſe no other counſel than the counſel of the defendant 
. that he wonld provide alem aſſurantium proinde pro prediff Flea 
4 — — 4 bethg per giialem ip/a eagem Elizubetha haberet majus advantagrm 
| the faid Thomas, if he ſhould make default of payment of the . 
2001. than ſhe had before for the ſaid 1001. And alledged in / 

that ſhe ry, to his promiſe, uſed no other counſel, &c. 3 

delivered to the faid Th-mas the ſaid bond to be cancelled ; and if 

the lent to the faid Thomas the ather 100l. And that the defendant 

not regarding his promiſe, but intending to defraud her, then a0 

there knowing that the fail Th:mas was adtunc, ut pr .efatur, ſciſ 

in tail, iz. to him and his heirs males of his body (but ſaith ! 

where the reverſion or remainder was) then and there fal d 


liricsꝭ provided for her aſſurance a grant of an. annual rent * 


* E = > 
* * 
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3 for the ſecurity of her 2001, And alledged in facto, that the 
Cid Thomas within one year, died without ifſue, by which after 


ame to the defendant diſcharged of the ſaid rent. And further 
iledged, that the defendant provided no other aſſurance for the 
payment of the ſaid 2001. and that the ſaid 200l. and every part 
hereof were yet unpaid 3. er fic the defendant falſely and maliciouſly 


Jeah the ſaid rent ceaſed and, became void: and the faid manor © 


247 


out of the ſaid manor of Heywword to have in ſee (and ſhewed it in cer- B 1 ds 
which was a ret-ſeck; which ſhe, truſting to the ſaid promiſe, 1 1 
Bobl re. 


% 


ben Gcceired the ſaid plaintiff jn providing the ſaid aſſurance for the 
an pyment of the ſaid 200l. by which ſhe is withqut remedy for the 
bent of the faid rent, or the ſaid 200l. ad damnum 400l.— 


te defendant pleaded no afſumpſit, aud found againſt him. 
Divers MATTERS were alledged in arreſt of judgment. 


ind ſo is uncertain, for it cannot be the bond of both, for it is 
ll ſuo, We. in the ſingular namber.— Sed non allocatur ; for {ail 
may be referred to hoth their ſeals, and both may uſe one ſeal 


rere the bond, &c. but ſaith not that ſhe delivered it at his in- 


other conſideration, as jt may be intended, it is no performance of 
the conſideration. —Sed non allocutur; for when the delivered the 


before, and at the requeſt of the defendant. | 
TutzpLY, For that it was alledged, that the defendant well 
knowing that the faid Thomas was ſeiſed ut prefertur in tail, bur 
ſth not in whom the remainder. wis; and it might be to his 


wn allcatur ; for when in the recital it is ſaid that Thomas was ſeiſed 
In tail, the remainder to the defendant ; and it is faid afterwards 
that Hamas was ſeiſed ut prefertur in tail; this ſhall be intended 
vüh remainder over as before. | | : 


furance that was made was better than what ſhe had before; for it is 


lich may be long after; and here the rent that was granted being 
1 inheritance which charged the land, was a better aſſurance 


l. an | 
ant than a bond which charged the goods, for which ſhe had no remedy 
He obligor left no aſſets to his executor, — But THE Co un r held 


early the contrary ; for the bond charged his perſon and his 
Kecutors afcer his death, but this rent did only charge his land 
wag his life; and he being dead, ſhe had no-remedy. | 

FfTHLY, The concluſion of the action ſounds in nature of a 


erormed his promiſe, the concluſion is not material; but THE 
don r ſhall adjudge upon the whole matter precedent ; ſo it is a 
"iſſue. And the plaintiffs had judgment. 15 

ö PD 1 Sir 


roht heirs; and then the rent-cbarge may have continuance.— Sed 


FovxrHLy, Upon the ſubſtance of the matter, that this aſ- 


bot aſſedged when the firſt 1001. was to be paid, but at a day to come, 


FixsT, It was alledged, that whereas the ſaid Thomas and the de- Divers avis 
{endant were obliged fer ſcriptum ſuum cbligatorium figillo ſug ſigillat'; tions to a de- 


+ claration on the 


caſe in afſampit, 


SrcouDLY, The afſump/# is, that if ſhe at his inſtance and re- 2: Vent. 71. 
quit would deliver the bond, &c. and ſhe alledgeth that ſhe de- Cro. Jac. 404. 


ſfaxc2; and if it was pot delivered at his inſtance, but upon ſome 


bund to be cancelled, it ſhall he intended upon the conſideration 


Im eit, and then the iſſue non aſſumpſit is no anſwer to that vit! 
ad lich the plaintiffs have charged the defendant. —Sed non allocatur; 
91 the plaintiffs having declared upon the whole matter, and having 

, hewed to the Court ſyflicieat matter that the defendant had nat 


rn 
a 
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C431 7. Sir Richard Buckly again ſ Wood. _ 
W200 See the Commencement of this Caſe, Ante, page 220. Cafe 21. 

, To cre ' TT was now moved again by EcerTox, for the plainti 

28 DIE bill was not Afi ehe in the e Nene 
by dil "ot 2 ape concerning his life which were not examinable there, for then his 
is aQionad'e; own oath ſhall prejudice him ; and if the action did not lie fo 
not having ju- the exhibiting, yet it lay when he ſpoke of it in the country; and 
riſdiction over "_ of the ſubſtance thereof (as it is expreſsly alledged in the 
ir l. dat a pro. declaration), aud faid that his bill, and all that was contained in it 
ceeding in the was true; for this an action lieth, for this is not in a courſe of 
— of juſtice. juſtice ——TANF3ELD. If the bill contain any matter of ſlander of 
10 another than of him againſt whom it is Exhibited, an action lieth ; 
4. Bac. Abr. 28 in 2. Eliz. Stanley v. Courſep, where the witneſs goeth beyond 
499. 818. the point in iſſue, or queſtion, and flandereth a third perſon, 
1. Saund. 131. action lieth: but here the exhibiting of the bill is only in courſc 
1. Term Rep. Of 72 and concerneth himſelf only, and fo is not puniſhable; 
and then his ſaying in the country that his bill was true, &c. is 
not puniſhable, And he ſaid that the declaration is uncertain; for 
it is that the defendant did exhibit his bill, containing inter als 
this matter which is not good; for it might be there were word 
of qualification in the bill which qualified the firſt words, aul 
therefore the whole bill was to be recited. —But all THE JvsT1ces 
held this exception not to be material; for if there were auy words 
of qualification, they were to be alledged by the defendant; and it 
ſhall not be otherwiſe intended, but rather that it contained this 
matter of ſlander amongſt other matters of ſlander. And for the 
matter, they all reſolved that the action lay; for they were not 
matters examinable in ſtar-chamber; and when he exhibited the 
| bill maliciouſly in ſlander of the plaintiff for matters not examinadle 
there, it is reaſon he ſhould be puniſhed ; and eſpecially when he 
ſpoke of the matters in the country, and publiſhed them and 1 
64.725 · farmed they were true. — But Wray aid, if the bill had been vel 
- exhibited, for which matters the Court might take examinatio 
Co. 15. ſo that his complaint was in courſe of juſtice, an action did nol 
| lie, although they were falſe and ſcandalous; and if it did not ii 
for exhibiting the bill, then it lay not for ſaying that it was true. 
But in the principal caſe they reſolved uf ſupra. And the precedent 
Bowes Caſe was ſeen in court, which was all one with this Cale 
Except that the words © inter alia” were left out ; and all the dil 
was recited. And afterwards at the end of the tera it was adjuily 
ed for the plaintiff. 4. Co. 14. B. | 


$3 = — © — | 
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Cars 8. | Dalton againſt Sbeſſington. 
| Trinity Term, 33. Zliz. Roll 110. | 
Variance. \RROR to veverſe an outlawry. The original was Sb fine 
Ante, 85. and the meſne proceſs Shefington ; and for this variance it V2 
reverſed. 5 8 
8 Atkins againff Atkins. 


\ Hilary Term, 33. Eliz. Roll 776. | 
Deviſe o & and JP RROR to reyerſe a judgment in Norwich, in u writ of doe 
the heirs of his $4 The caſe was, J. S. deviſed land to 8. and to the heirs of 
Nie decende to 8. body; and after his deceaſe ta B. the eldeſt ſon of S. and 10 l. 


the eldeſt ſon of & and the heirs of his le iy with remainders over, is an eſtate tail in F. 1 
Ab. 315. Ld. Ray. 204 143/+ 440. 1562. Lucas, 181. 2. Peere Will. 476. 1 _—_ 
Doug. 265.757. | : 
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heirs of his body, the remainder over to three other of the ſons of Arxins 

Ain the ſame manner. The queſtion was, What eſtate S. had in . e El 
the land ?—HUBBARD argued that he had eſtate for life, the re- . 
minder to his ſons as purchaſors.—Cok k contra, That he had an 
ere tail; for by the firſt words an expreſs eſtate in tail was gigen 

o him; and there are no ſpecial words to correct or alter them. 

I; vas afterwards adjudged that S. had an eſtate in tail; and that 

his wife ſhould have dower : and the firſt judgment in the writ f 

dower was affirmed. t He 450 ile dir ot aye ae 2h 


Nelſon and Bugg againff Woodward. | (4 Cages ; | / 
br the Commencement of this Caſe, Ante, page 188." Caſe 13. DA of C4 4 
——— The caſe was moved again - GA WG r, Juſtice, 4 | SS 
held, that conſultation ſhould not be granted; for it is as a 5% eri. that in 
contract for tithes to come, which may be without deed, and . 
be for life or years, and it is a contract that poeth in diſcharge of parſon, lands 
pzyment of tithes ; but a leaſe or grant of tithes muſt be by deed, — be 3 
11, Hen, 6. pl. 43. and here a. prohibition lieth to avoid eircuity | og nagar 
of aftion.—And of this opinion was CLENCH, ' Faffice —WRAY, ſon's life, is not 
Chief Felice, and FENNER contra, That this is a fale, and cannot good. . 
te without deed, and a grant and contract for tithes is all one; but _ {F. 
a{ale for one year may be of tithes without deed (a), and it is not g, Ab. 6G. 
raſon he ſhould make a deed to every one of his pariſhioners for Sed vide Yelp. 
ch of their tithes for a year: and WRAY, Chief Fuftice, ſaid, he 94 
had conferred with the Juſtices of his houſe, and they were of his — 1 dong 
opinion. And as to the ciFcuity of action, the plaintiffs here can Dig. yi. centre. 
hare no action upon the promiſe ; for this was made with P. And 3“ Pac. = 337+ 
though they are aflignees of the land, yet they can have no action. hr 
El poflea, in Eaſter Term, 35. Elia it was adjudged for the defen- 
Gant, that this agreement cannot be without deed, and the aflignee 
hath colour to take thereof advantage: and a conſultation was 
granted, | 5h 


(0 See g. Geo. 3. e. 17. | A 
Leeks Caſe. | 8 C4 11. 


E was indicted by the name of Joun Lets, alias STYLE de The addition o 
Det. — And it was held to be ill, for he ought to bave his ad- the defendant's 
on before the alias difus : and ſo it was ruled in Grymes Caſe, —_——— 2 


tough both the names be not recited in the aliar. diftur. Ant. 198. 
| | 2. Hale, 178.“ 


| Lacy againfl Lacy. | C48 12, 
| SUMPSIT. That whereas the defendant was poſſeſſed of a Performance or 
leaſe for years, the reverſion to the queen, in conſideration of Re _ . 
pounds paid by the plaintiff to him in hand, and of ten pounds gf the — 
de paid to him upon the procuring of a new leaſe to the plaintiff, performance of 
de defendant did promiſe to ſurrender his leaſe, and to procure a — . 
leaſe to the plaintiff before the end of Trinity term; and that bo es, 
had not performed it. Upon non ofſump/it pleaded, it was found 
« the plaintiff. And it was ſaid in arreſt of judgment, that the 
ion was not good, becauſe he did not alledge he was ready 
E the other ten pounds at the end of Trinity term.—Sed non 
, dur; for it was not to be paid till the defendant procured the 
+ lo he was to do the firſt act. And the plaintiff had judgment. 


Brable 


/ 
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Cain 135 Brable again Hollywell. 
We 111 U ; Trinity Tora 33. Elia Roll 483. 
A declaration 1 The plaintiff counts, that the defendant upon 2 
__ e — oertain conſideration promifed to deliver to him forty quarters 
corn if the of wheat between Sturbridge fair and Chriſtmas, if the plaintiff like] 
plaintiff liked thereof at Sturbridge fair; and ſhewed he liked thereof; and upon 
— mult the laſt of November; at ſuch a place required, the defendant to del 
ew that the : > + , 0 deli. 
plaintiff gave ver them, which he had not done. Upon non aſſumpſit pleaded, it 
notice of his was found for the plaintiff. And it was alledged in arreſt of jodg. 
300 vide pa. ment, that the declaration is not good, becauſe it is hot ſhewy in 
ts the court that he ſhewed his bking to the defendant ; and his likins 
is ſecret, of which the defendant cannot take notice; and therefore 
of neceſſity it muſt be alledged 17. dau. 4, and ſo it was ruled th 
term in Chapman u. Hurſft, which is entered Trinity Term, 33. Ri 
487.—Byt it was anſwered, that his liking was ſufficiently ſhewn, 
when it is alledged he required them at{uch a day.— But TuE Covkr 
held, this will net aid him, es this caſe is4 for the liking is to be at 
Sturbridge fair, and here 2 requeſt is alledged uli. Nov. which is long 
after, and at another place. And judgment was given for the de- 
fendant. 
5555 20 Anonymous. 
An exccutotyx A SSUMFBIT. 'The plaintiff declared, That the defendant, in 
confideration conſideration the plaintiff ſhould ſerve him for one year, ard 
ed ln _ manure his land, &c. promiſed to pay him forty ſhillings; and i. 
Dougl. * ledged in faclo that he ferved him for one year, and manureſ hi 
5 land, &c. The defendant pleads, the plaintiff did not ſerve hin 
for one year, but departed from his ſervice within the year. Upon 
iſſue joined, it was found for the plaintiff” And it was alledged in 
arreft of judgment, that the iſſue was not well joined, for it wa 3 
traverſe of the conſideration, which is not traverſable. —But it wi 


Cast 14. 


* ruled good, and the plaintiff had judgment. Nora. The reaſon 
ſeemed to be, becauſe it was a conſideration executory. 
Oe 15, Coles againſt Haveland. [ 
We ords, my CTION for theſe words : 6c Coles hath ſtrained a mare, rn þ 
1 11 carnalitar cognevit æguam. The jury found that the detcndant T 


har to the place ſpake the words, “ C. hath ſtrained a mare,” meaning 1hut cornaittr 
where they are cu. And upon theſe wards the plaintiff had judgment, although 
. it was alledged that the words in themſelyes had no ſenſe, and the 
ricnable by the innuendo will not help the matter, but only denote the perſon. —but 
joe 40.4654 becauſe the verdict hath faund preciſely that this was his meaning | 
153 and it is a phraſe of che country, it was adjudged for the plaintif. fre 
Xulv. 153. Carter, 214 Hab. 146. 


Cat 16. Stoner again Audely. Þ 
Words in the A CTION for theſe words, viz. * Aid me to Stoner, for I hare 
bene mood « felony to lay to his charge, for he would have robbed me. 


way qualify an Aster verdict for the plaintiff, it was alledged in arreſt of jo 
txt, and render ment, that the words are not sctionable; for perhaps the laying 
them notact.- « have felony to lay to his charge,” of themſelves are 200, 
— | able; but when he faith further, 4 for he would have robbed me, 

they prove no felony, but extenuate the firſt words, and ſhe# 
Cro. Jac. 331. What he did intend, and the laſt words are not _ ; 
2. T. Rep- 473: for to ſay, „One would have robbed me, an action lieth 


without ſhewing ſome overt act put in ure, which is m—_ 


Michaelmas. Term, 38. and 39. Ez. In B RR 1 251 


io bind one to his good behaviour; for though he had an ins S ron 
— adventure he repented of {op and did no evil act. And 44a 


las eek adjudged in 27. & 28. Alix. Tettul ff Ofbernc, that ATT 
— theſe words, ſcilicet, Thou wouldſt have murdered me;” are not 
wo Achonable.— And for this cauſe THE CouRT inclined that au action 
an dl rot le. Sed adjourmatur. CHEE ng 
leb. 6 Stapleton again Freer. 10 40 1 Cas 17. 


Trinity Term, 33. Liz. Roll 18g. g. 5 

CTION for wards: * My Lord Preſident af the North ſhewed Words action - 
A « My. Stapleto his hand ſet to a book, whereby he had cunſent- . . g 
eing « ed to the late rebels of the North ; but by the means of Mr. Foers 6. 2 
fore t, my Lord Preſident was perſuaded, and the matter ſappreſ . 
this « {ed,” After verdict for the plaintiff it was moved in arreſt of 
Rl bagment, that an action Jay not; for it is not ſaid he conſented to 
vn, the rebels; but that his hand was ſet to a book, whereby he did con- 
1&7 WY {:nt, Kc. but ſlieweth not who ſet to his hand, and it might he done 
« at WH tj another: alſo it is not ſaid he conſented to them in the rebellion, 
but the conſent may be in ſome other matter, nor that he knew they 
de- were rebels: alſo it appeareth not in what they were rebels, if in 
'r2aſon, or only upon proceſs of rebellion -C VR IA contra in omni- 
ivy, For it cannot be his hand, if he himſelf ſ-ts it not to the 
book, but another may write his name; and when he 'faid he 


* conſented to the rebels, and ſhewed not any certain perſon, this 
«wor be other wife intended but that he conſented to all the 
* rebels in their rebellion: but if he had ſaid that he conſented to 
bia“ and B. which were rebels, this peradventure may be intended * 
he conſented to them in ſome other matter; as it was ruled 
4 in . Flix. in Brown v. Liſle, where the words were, c He was con- 
1; ate with Campion the jeſuit,“ no action lay, for it is not ſaid he 
un ber him to be a jeſuit, nor in what manner he was eonfederate 


oo "bi. And in this term it was adjudged for the plaintiff. | 
Dulliagham again Kyfeley. „Eu Len. 
PROHIBITION. And-ſurmiſed, that &yſaley the defendant being If a vicar ſues | 
1 proprietor of the parſonage of Sap/tozw in Suffolk, had ſued (Curtis Nr for 
n the court chriſtian for tythes of certain land in the pariſſi of S. ſpiritual court, 
the plaintiff, being parſon of Hemingtan in the ſame county, came and the parſon 


wie BO pre interefſe ſuo; and alledged there is a cuſtom within the pariſh UPrehrtate ap 
og i ben, that the parſan of Hemington mall have thirteen b 
* the tithes of theſe lands in Sapftorvz and that in recompence the Court Wy 
. | * the parſon of Sapſloro had thirteen ebeoſes for the tithes of wipe 15.6 
" lands in Femingtan; and upon this matter he grounded his a prohibition 


Fenibitinn, alledging, that be had pleaded this in tbeſpiritual court, fall be granted. 
p it would nat be received. — TANFLELD moved, that the pro-: 
1910n lieth not; far it is for one that is not ſued, and it is not rea - 


hare 2 he ſhould ſtay the ſuit of a ſtranger. Alſo here the very right 1 _ * 
my lthes is to come inqueſtion, and nat the bounds of the pariſh, Moor, 915. 


Mo is not triable here, as 3 My Hen. G. pl. 39. C47. & 14: Hen. g. Pougl. 376. 
oy are. Cox x contra. For the right of tithes it wot here in . 414. 
"on; but a modus decimandi, and ſo is triable here; and this 
2a goo matter for the pariſhioner to plead,” and that which : 
— may plead ; he that cometh in pro jaterefe. may 
« Sr, The pariſhioner might well plead it; but when 
„ Parton of another pariſh will plead it, by this the right of 
des will come in queſtion between the two parſons. 20. Hu. 6. 

| pl. 18. 
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Dviiine- Nl. 18. the caſe is, That when the right of tithes is in queſtion be. 
uam tween two parſons, this court hath no juriſdiction: for the trial 
* 112 8 : of the right, &c. belongs to the civil law. 31. Hen. 6.— And after. 
wards THE CouRT was of opinion to grant a-conſultation. $:4 

\ adjour natur . : IK 1 ' 
Ca Smith again Clarke. 
The aſſent to ROHIBITION. The caſe upon ſpecial verdict was, Two in. 
the 39 Articles T cumbents were of the church of Ungery Hatly in the county of 
= 3 Cambridge. One ſued the other in the ſpiritual court to deprive 
him for not reading the Articles, and giving his aſſent to them xc. 

4 uuf. 324, cording to the 13. Blia. ce. 12. The iſſus being, If he gave bi 
1. Lev. 101. aſſent f the jury found, that he read the Articles, and ſaid, 4 give 
+; 3 unto them ſo far forth as they agree with the word 

6 And it was adjudged, that it was not ſuch unfeigned 

conſent as the ſtatute intendeth ; but it ought to be abſolute with. 


out condition. And a conſultation was awarded. 
Carr 20. | M.urrel againſt Smith. | 
A copyhold is EICON FIRMA. V ide 4. Co. 24. b.— Tux Cover held, 
0 1 that he remained a copyholder, as before, and the heir might 
the inheritance enter without admittance, yet ſhould pay his uſual fine, and do all 
of the copyhold his ſervices, except ſuit at court; for that is gone by ſeverance from 
- 7 rot the manor, and ſhould be ſubject to forfeitures, as waſte, &c.— And 
Toſt. 4. FENNER, Fuftice, ſaid, that he might ſurrender his eſtate to the 
grantee of the freehold, to the uſe of the grantee, for he had the 
8. c. 4. co. 24. b. Feverſion, but could not ſurrender to the grantee to the uſe of anc- 
6. Co. 64. ther, nor the grantee cannot grant it by copy to another; ſo tbe 
pg Ten. copybolder muſt always keep it in his hand. But gurt of thi. 
4. Cs. 21 And the OTHER JUSTICES gave no opinion of this point. 
Cro. Jac. 573. 4. Com, Dig. 486. 1. Bac. Abr. 48 1. 2. Term Rep. 416. 


mr = | <Q. . eiern 2 — ** ot 


8 =D © oO =» 


BALE . Smith againſt Havens. 
A deviſe that RESPASS. Upon demurrer the caſe was, I. Smith by his wil 
6 Sa thee, o in writing deviſed, that 4 If Elizabeth his wife think good to 


« children,” ſhe 46 bring up his children in learning, and to find them meat, drink, 
_ = "pan « and apparel, that then ſhe ſhall have his land till J. Smith his ſon 
JS — « attain his age of twenty-four years; and dieth. The wife under. 
gives her an i. taketh the bringing up of the children, and dieth before the ſon can 
11 twenty-four years of age. The queſtion was, If this was only 2 
by tor done. matter of confidence, or of an intereſt alſo in the land? And all Tut 
Polt. 678. Jus ricks were of opinion, that it was not only a confidence but 20 

intereſt, and it was tied with the condition to bring up the children 
Ame, 2e. and if it ſhould determine, the children ſhould be without rewed 
Godol. 349. for their education. 4. Elia. Dyer, 210. Et adjournatur. i 
Lune, 20. 4. Leon. 211. 42. Dyer, 210. Gilb. Dev. 72. Abr. Eq. 195. Gilb. Eg. Rey 
Hob. 285, 3. Bac. Ab. 410. Powel on Dev. 301, 302. 


Can 3s TT Jeffery againſt Coyte. | 
FJECTIONE FIRME. The caſe upon ſpecial verdi 
* tenant for Avice Trevelian being tenant for life, the remainder to 25 


{-aud bein her ſon in tail, they two, 2. & 3. Ph. & Mary, let the land bf 1 


tail — ina denture to Agnes Browne for life, remainder to W. Brown for | 
leaſe to 4. for rendering ten pounds rent per annum. Avitt dieth. Thema, _ | 
life, remainder in remainder, accepts the rent of Agner Browne, and dicth, "VI... 
and che iſſue in tail accepts the rent of . and levies a fine zthe leaſe inremainder is good, 

the feoffment. Ante, $6. 154+ | | | 


2 * 
FTA 
. 


Trevi 
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the iſſue of Tomas, accepts the rent of the ſaid Agnes jzrrar 
— after enters and makes a feoffment, and levieth a fine —— 
to J. 8. Agnes Browve re · enters, and dieth ; V. Browne as in his re- 2 
maoder enters. The queſtion was, If J. 8. the purchaſor might C Lit. 281. b. 
4v0id this leaſe in remainder; or if the acceptance of the rent from Hob. 2 
the firſt tenagt for life, made this leaſe good to V. Browne i the 2. Roll Rep, 
remainder ?-=Ga w DY. This acceptance of the rent by the iſſue in 2,44 G. 
tail, maketh good both the eſtate for life, and the remainderto I. ,. —? woah 
Brune, for they make but one eſtate z and if a leaſe be made to . ng — 
two, and the iſſue in tail accepts the rent of ane of them, and faith 1, 
de will accept him only for his tenant, yet it is gend for both; and Cowp. 482. 
theſe eſtates are directed out of both the intereſts of Auice and Tho- Dough 53. 
na; their ſon, for they ſhall join in an action of waſte. 29. Hen. 8B. 
fs 17. Ela. Dyer, 339. if tenant for life and he in the remainder 
join in a leaſe for life, it is a forfeiture ; for the leaſe is derived out 
of both their eſtates, and if it inured by way of confirmation, it 
could be no forfeiture 3 and here when Advice the tenant for life is 
dead, the eſtate ſhall be ſaid to be created only by him in the remain- 
ter — And all THE Jus ricss agreed, if it were only the confirma- 
ton of Thomas, then the acceptance of the rent by his iſſue ſhould 
dot make the eſtate in the remainder good —Warar and FFNNER 
held the leate is derived out of both their intereſts; and if any can 
noid it, it muſt be the iſſue in tail. — CEN donbted ; for he con- 
ceived that the eſtate was only created by the tenant for life, and ſo 
bad granted a reverſion ; and ſo the acceptance by the iflue ſhould 
dot bind bim.— But it was afterwards adjudged that the eſtate in 
remainder was good, and would not be avoided by a purchaſor. 


Stone againſt Radith. BY C481 23. 
Trinity Term, 33. Eliz, Roll 562. | | 
EBT upon an obligation. e condition was for the delivery of The acceptance 
twenty quarters of wheat. The defendant pleaded, that pendente at 2 — * 
bill; che plaintiff had accepoed fifteen quarters, and demands jog er bees 
nent of the bill.— And it was adjudged no plea, for it is collateral, ed in abatem -: 
and not parcel of the ſum contained in the obligation; and if it be a Sr, 
plea, it is a plea in bar, and not in abatement. And it was adjudged — Ton. 
for the plaintiff 5 TRE: a Poſt, 260. 34 
AQon again Hill. 042 24 
Trinity Term, 33. Eliz. Roll 393. 
Deer upon an obligation. The condition was, That whereas performance 
the defendant was made ſub- collector of the ſubiidy by the generally, witi.- 


Paintiff, if he gave a ſufficient account in the exchequer of * 
ums which he received, and if he diſchargeth or faveth harmleſs Perded le an 


the plaintitf of theſe receipts againlt the queen, and procureth to affirmative co- 
ie plaintiff a ſufficient acquitrance or diſcharge out of the ex- chan, if 5 
chequer, as in the like caſe is uſed, that then, &c. "The defendant a. TI 
Pleads, that he had accounted, &c. and had diſcharged and ſaved Ante, 232. 
uraleſs the plaintiff, &c. and had procured him an acquittance, — * 


| 77.749 916. 
cupon it was demurred. - Wil p moved for the plaintiff, 3. Co. — 


lat the plea was not good gr he pleads in the affirmative, that wd. 

& bad diſcharged, &c. and ſhewed not how, &c. 35. Hen. 6, I - 
. 40. Edw. 3. pl. 20.--Gawpr... If the diſcharge is to a Cowy. 370 
Fr cular thing, he muſt ſhew how, &c. but otherwiſe it is when | 
%“ multiplicity of things, for then a general pleading is good, 

pw. 4: fl. 8. and ſo perad venture it is here. Et adjournatur. 


Clerke 
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| Hilary Tem, 32. Hit. > Rell: 23. 
An infant exe- A SSUMPSIT againſt the deſendant, av executor” to Simon}; Ile 
1 2: +> pleaded, chat he is not executor, and tat he never adminiſter. 
other perſon by ed, & c. 'The plaintiff replieth, that at D. in the coumy of B. he 
his order, may adminiſtered goods to the value of, &c. And upon this they were 
fel! goods to Par at iſſue. The jury find a ſpecial verdict, tlrat the ſaſd g. made hi 
Ante, . wife executrix, and died. The wife proveth ihe will and adm. 
niſters, and makes 7: S. her fon, of the age of thirteen years, exe. 
5. Co. 27. b. eutor, and the defendant overſcer, and dieth. The infant Proveth 
Went. ns. the will; the defendant, by the content of the infant, ſelleth certain 


3 b. goods, to the value of one hundred and forty pounds, to tbe uſe of 


1 


= — 


730. the infant; and, If this were adminiſtration ? they pray the diſcre. 
Kae 143: tion of the Court. > * Y 
1. Chance, Caf, TREDWaY moved for the plaintiff, that this is an adminiſtra. 
257 tion; for although an infant may be an executor, yet he maſt do 


-— Rep. things as an executor : but it is not found that the goods were fold 
in execution of the will; for then it would not be an admini;tration 
in the defendant, 1. liz. Dyer, 166. 9. Elia. Dyer, 245. and an 
infant of the age of thirteen years cannot give his aſſent to the ſale 
of the goods. du 24 ; 

Cui contra. For an infant executor is to pay debts, and then 
he muſt ſell goods to pay them; for peradventure the creditors will 
not ſtay, nor take goods for their debts 3 and therefore the ſale by 
the infant himſelf is good: fo is the ſale by another, by his conſent; 

and when it is no prejudice to the infant, it is without doubt good; 
and here he doing it as a ſervant to the infant, it is no adminiſtrat- 
on.— And it was adjudged that the plaintiff ſhould be barred, 


Can 26. | Laund againſt Tucker. | 
ona fine by te- [EJECTIONE FIRME. It was found by a fpecial verdict, that 


— —— tenant for life and F. S. joined in a fine 11 coniſ. de droit came 
have five years ccb, Ec: to a ſtranger, who rendered to J. &. for eighty years, r. 


have five years ö + tht n 
after his death mainder to the tenant for life in fee. Proclamations paſs, and the 


— oi ha five years paſs without entry by him in the reverſion ; tenant for life 
I dieth; the queſtion was, If he in the revetſion ſhould have other 
— five years? And it was adjudged he ſhould: and ſo it was adjudged 


2. Bac. Ab. 534. in Some Caſe, 7. Bliz., 

0 Hogg againſt Croſs. _ 
mage A SR oy” Sh 2, ©:4-" "AG 
A feoffment to PJECT IONE FIRMA of a houſe and garden in London, of the 
— N leaſe of one Rice. It was found by ſpecial verdi&, that J. 
the feoffer in Warren was thereof ſeiſed in fee, and held it in burgage, and b. 
tail with livery his will deviſed it to Margaret his wife for life ; and dieth. Mar- 
ee. for + charte is garet taketh Rice -x 1 who made the leaſe. But thy rs 
Ante found, that the ſaid 7. Warren, before the making is will 
Poſt. x63. 585. made a deed of ont to G. Warren his ſon, habendum after the 
death of the ſaid J. Warren, the feoffor, to the ſaid G. Morten in 

ah =, _ ch by 1 1 of ſeiſin ſecundum formam charte : and, If avy 

' 0-22: 1085: thing paſſeth by this? they prayed, &c. ; 
noe S. Wray, 7 E box, "argued for the plaintiff, that 
Hob. 171. this feoſſment was void, and nothing paſſed, and then the v. 
Plowd. 147-160: made afterwards was good; for when no eſtate is exp 


2. Co. 24. 55+ f g ub 
8. Co. 154 OCro. Jac. 376. Co. Lit. 48. b. 2. Bac. Ab. 496. 498. 1- Wood's . 245+ 


Gilb, Ten. 260. Cowp- 9. in 


bs - 
2 
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| te beginning of a deed, but only an implied eſtate for life a Hooo. | 
ber, and by the Babendum an expreſs eſtate is limited, this doth 


-n:roul the implied limitation 3 and if this be void and repugnant 
uhu, as it is here, being after the death of the feoffer, all is void: 
ut if there be an expreſs limitation in the beginning, if the habendum. 
be repugnant it is void, and the fieſt is 3 and although livery: 
be made, yet it is tied ſecundum formam charte, which is void; and 
{ all is void; for it is but the execution-of a void deed. Arid this: 
very point was ruled accordingly in Mayn 4 Caſe, in the curt of. 
de wards. — Dal. ron contea. That an eſtate for life doth paſs by the 
uin premiſes, and the 5abendum void, —But all THE Jusrtexs reſolved 
e of the contrary; for it appeareth to be the intent of the feoffor, that no 
eres eftate ſhall paſs but in future, viz. after his death, which is againſt 
aw; and it being all the purport of the deed, nothing ſhall paſs F 
ſtra. ny other manner; for nothing ſhall paſs by the premiſes but a 
t do cording to his intent, which is nothing ; for he inteaded not to pals 
folg e freehold immediately. But if one grant a term by deed, haben- 
tion s after his death, this doth paſs by the premiſes; for the premiſes. 
d in rr fufficient to carry it, and the habendum ſhall not utterly deſtroy 
(ale Wi: but it is otherwiſe here, where it-is to take effett by limitation 
of the party, which is void, and the livery is allo void to execute a 
then dd deed. —And without furthet argument it was adjudged for the 
will phintiff, . 259 10 8 1 2 
e by Emett again Cole. a Cave 28, 
ent; Eafter Term, 33. Eli. Roll 357. ae . 
- : Dr upon an obligation made 1 March, 29. Eliza. The coridi- 4 leſfee who is 


tion was, to perform all covenants, conditions, articles, agree - evicted in con- 
nents and claufes in an indenture bearing the ſame date. The defen- — on wok 
Unt pleads the indenture, which was a leaſe for years of certain lands ledged by a li- 
ud ſtock of cattle to the defendant amd to Tolfry, tendering twenty mer owner of 


pounds rent per annum, and all the covenants and other clauſes che citate, can- 


( F 4 g 4 5 t be ſued | 

WE in it were ver the land; and pleads, that long time before his leffor for 3 
theke |effor had any thing in it, one C. was ſeiſed of the land in fee, 1 
ld acknowledged a ſtatute to J. S. and that after the lſe made, an 755 P's on 
ther * 29. May, 29. Elia. the conuſee ſued execution, and all the land perform c] 


vn delivered in execution (fo they were thereof evicted); and that Pants, Kc. aud 


alter the date of the indenture, until execution ſued, he and Tolfry ne peri 5 


tad performed all the covenants, conditions, agreements and clauſes only anſwer the 
n the ſaid indenture. Upon this plea it was demurred in law, indemure pub- 
DUckLEY, for the plaintif, took two exceptions to the plea in bar, 47 ? 


17 Fiſt, The condition was, if the defendant and Tolfry and their 3 . 
1 by zu perform, &c. And he pleads, that he and Tolfry had iy; 
— performed, &c. but ſaith not that he and Telfry and their offigns Cowp 243- 


tad performed, &c. and it may be they had affigned it over. — 


vil, nd, The condition was, if they perform all the covenants, condi- TS 
A* ons, agreements, articles, Ec. and when he recited them, he ſaid | 
io ich are all the covenants, conditions, agreements and clauſes 

* the indenture, but leaveth out © articles,” ſo bath not plzadet * 


mormance of the condition. The matter in law was, If a leaſe 
nde of lands and goods rendering rent if the land be evicted, 


vil her all the rent. ſhall be gone, or there ſhall, be, an apportion- 

n regard of the goods; and ſo the non-payment of the por- 

„ a for the rent be a forfeiture of the bond. And he ſaid there 
Ade an apportionment, 12. Hen. 8. pl. 11. 35. Hen. 8. Dyer, 26. 
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'  Ewtorr. if the goods be evicted there ſhall be an apportionment 
- po | /0o.—CuR14 contra in omnibus. Firft Exception is * — 
for it appeareth not there is any aſſignee, and it ſhall not be intended 
except it be ſpecially ſhewn, and a bar is good to a common intery 
Second exception, ** Agreements” is all one with * article; - 2nd Fy 
many words contain one thing in ſignification, if he anſwers to then 
Poſt. 607- in ſubſtance, it is good. For the matter in law, there ſhall be no 
apportionment, for the rent iſſueth out of the land, and follows i: 
and ſo Wray, Chief Juflice, ſaid it hath been heretofore adjudged, 
And it was here adjudged the plaintiff ſhall be barred. Vide 4. Elz. 
Dyer. 212. & 361. 9. Edu. 4. pl. 1. 21. Edvw. 4. pl. 28. & 29, 


Carr 29. Haſſet again ſt Payne. | | | 
No attaint lies A TTAINT.—- Cox ſhewerh to the Court, that in the firſt venire 
if che jury are of the petit jury, one George Ellinger was returned; and upon 


incomplete. the diſtringas, Gregory Ellinger was returned; and appeared in the 


— lieu of George Ellinger, and was ſworn and tried the matter; ſo the 
trial was by eleven, and then no attaint lieth.— And of this opinion 
| was THE WHOLE CouRrT : and for this cauſe the attaint wa 
ſtayed. _ —. - 
Cel 30. Bright againſt Metcalfe. 


vary Bape ET upon a bill of five pounds, which had theſe words, * to be 
— « paid as I pay my other creditors.” The plaintiff declared 
Ales mult generally, that he was indebted to him in five pounds, ſaluendun 
— "P- upon requeſt. The defendant demanded oyer of the bill; and it was 
entered in hec verba, and pleads an inſufficient matter. Upon which 

Cro. Jac. 316, it was demurred ; and this exception was to the declaration for v. 
| riance from the bill; for he ought to declare ſpecially according to 
the bill. —And of this opinion was THE wHoLE CouRT, except 
FENNER, who was of opinion, that the words * to be paid as he 
« paid his other creditors“ were void, and it is payable immediately 
upon requeſt ; as 4. Ed. 4. ſolvend' to a ſtranger is void. But the 
others held è contra : and it was adjudged for the defendant. 


PR: 28+ Pendred again Chambers. 
5 Hilary Term, 33. Elia. Roll 24. | 

— — RROR of a judgment given in debt in the court of picpowders in 
with —— Canterbury, The error aſſigned was, That the plaintiff in hs 
tion. replication hath not averred his plea, nor in the end of it demanded 
Cowp. $35. his debt and damages.—And for theſe cauſes the judgment vn 


Dh oe, rorekad (e)by Canes end Fauna (Waanend Camp of 


(2) Sed vide 4. & f. Ann. c. 16. inis error muſt be ſhewn for cauſe of demurrer- 

They ſaid a court of piepowders may be held, though not in pled 
A court of fi. mercatu or ferid; but this is to be by preſcription, and the preſcripuon 
preders may, N muſt be in the ſtile of the court. 


ſcription, 1 
eld out of à market or fair. 1. Lev. 273 · 1. Saund. 98. Cro. Jac. 313. 
Cle 33. Mu.orris agar} Thomas. 


Hilary Term, 33. Elis. Roll ga. N 
The 31. N, 8. F RROR of a judgment in Angleſey in ejeFione firme- And t 
CHO error aſſigned was, That the venire faciar was, quorum 
bn the grand ſeſſions in Wales, 2. Cr. 672. | | bale 
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four pounds; whereas the 27. liz. c. 6. extends not to Monacy 
"ou for 15 only of the courts of Weſtminſter, and the aſſiſes. 3 
To which it was anſwered, that this is no fault at common law; for a 
I for the benefit of the parties to have the better trial and if it 
be, it is belped by the ſtatute of jeofails, 32, Hen. 8. c. 30. for that 
ends to all courts of record; and this judgment was at the grand 
{ons there in cjecfione firme.— And of this opinion was THE | 
Covar, and affirmed the judgment. e | 


Calthorp ageinf Woodwatd: 
Trinity Term, 32. Elis. Rell 1115, ; | 
Lon of 4 judgment in debt. The error af ned was, that the Venire facioi 
venire facias was awarded upon the roll, Trin. 28. Eli. return; 1 100 
able Mich. 28. & 19. Elia. and the trial was by ni privs, 4. July, roll. 
xe the return of it; which is a calling of the jury without wars Poſt. 239. 
u. Ine CoURT held, that if the venire faciat hath an ill 7e or | 
il return, or is wanting, this is aided by the ſtatute after verdict; 
n here it is not wanting, but the jury is taken before the return 
it, and ſo without warrant: and for this cauſe it is ill, and not 
ped by the ſtatute, | 515 | 


5 


Caen 33 


Sa very againſt Tey. | | BET - „ 
| Zaſter Term, 33. Eliz. Roll 102. | NR „ 
RROR upon : judgment in debt in Norwich, upon the 33. Hen. Nit ghilty is a 
8. c. g. for buying of titles. Firſt error. The defendant pleads good iſſue to 


. . . . 2 3 3 b 
cl which i oe lea in this »Qtion:— But all ren COURT e 2 Pen 


it good, when the action is grounded upon a penal ſtatute. ov SY be 

; 4 kb for lefs than thi 

ich Sxcond ERROR. The plaintiff demands gol. for the value of — 2 = 
boy land, andthe jury find the value 20l. upon which the plaintiff r „ 
1 xl judgment to recover one moiety, and the queen the other — — 
J. 5 y; and no judgment was for the reſidue of the ol. viz. that the d daninun it is 


uniff jt in miſericordid pro falßo clamore ſus.—For” this cauſe the we ww: 
ment was reverſed ; but in treſpaſs or other actions, wherein — * 
phintiff declares ad damnum, if leis be found than he declares, | 
plaintiff ſhall not be amerced ; becaule the action is grounded 
brenn. 4 | Tone ATR TR. 
r nan» an mob earner rH 


4 Griffin againſt Bover. 1 #\ Cast 36. 
Mok to reverſe an outlawry upon judgment. The error was, Outlawtyrevers 


That the original was GRIFFIN, and the capias Girginc. fed for varunc 
| for this cauſe it was reverſed. | The } te. zo. 55. 104; 


Haſelip again Chaplen. ca 36 
op . 27% Term, 33 Blix. Roll 299 | 
upon a judgment in the common pleas in replevin, ire, If 4 
where the defendant avowed for an tray. Error aſſigned was, *Yowenc toll 


ldat the defendant had return awarded to him with coſts and 1 


mges, whereas no coſts or damages are given in this caſe, eſtray- | 
cr by the 7, Hen. 8. c. 4. or 21. Hen. 8. c. 19. for they are 1 Bl. Rep. 95- 


a avowries for rent, ſervices, cuſtoms, and damage-feaſant, i has 


u out of the ſtatutes. But it was anſwered, the ſtatutes are i; Bac: Ab 321. 


pounded, that the avowant ſhall have coſts and damages as 1. Burr. 406. 


av. | Dougl 70. 
LIZ. PARTE L, 8 | well er- Rep. 235, 


nv Well in other cafes, as in "thoſe recited Yor they are recite only 

Cuarres penal, and ſhall not be taken by equity; and they conctived it em 
but would dei _ ö 

.) See this caſe moved again, poſt. 329. when the judgment was reve, 


Car 37 © Ramley again} Bird ſeniorand Bird junio, 
A clerical mif- A SSUMPSIT. . After verdict for the plaintiff, it was alledged i 
prifion on the | arreſt of judgment, that the dectaration upon the file ſuppoſ. 
roll may be - judgment, © rg? p | ppo 
ameuded after the promiſe to be made by E774 ſenior only; but the roll, and 
verdick by an record of ni prius, and all the proceedings afterwards were well 
Lit. Rep. 458. to be by both; and by examination it appeared, that the pep 
Hetley, 142. copy under the hand of the counſellor (which is the firſt thing th 
Roll. abr 2%, ls put into court) was, that the promiſe was made by both. At 
Cro. Jac. 2 the queſtion was, Tf it might be amended? And it was (trong 
2. Leon. 120. urged that it ought not; for the file is as the original, and ist 
ur. Ih warrant of the roll, and of all the proceedings; fo that if the rollt 
Strange, 139. ill, it may be amended by the file; but. che file is not to be aneal 
734- 947+ ed. And it was faid, it was fo adjudged in this court, Tri. 1 
Das dP Eliz. Ret. 774. in Greenway v. Eliot. Cb. 8. 159. a. 161. b. 

1. Ter. Rep. 783. But all THE Cour (except FEN NEN) held the contrary, that 
might be well amended; for as BRIAN faich, 10. Hen. 7. fl. 
papers are now as records; ſo that when it appeareth that the pap 

declaration is good that the promiſe was by both, it is the fault 
the clerk to enter it upon the file to be by one: and fo it was 
judged to be amended, and the plainti had judgment to recover, 


Carn 38, $51 Denner ag Shacroſt, ' | 
Variance | CTION SUR 'TROVER.. In the diftringas jarat' the dele 
amen . 


Ante, $9. . dant wan named Shacraft, but in the venire facius and allt 
| _- Other proceedings he was truly named: and this mi/-yomer was 
Dougl. 194 ledged in arreſt of judgment.—W k av. The difference here i; li 
1. er. Rep 238. and in ſome countries a is ſounded forts, and ſo is not material; 
it was awarded to be amended, and the plaintilf had judgment. 


C482 39. | Cotton's Caſe. 


Variances be- 1 ſor words. In the venire faciat a juror was returned 
tween the Vemrg the name of J. S. of Abbotſan, and in the d;fringas be 
facias and the returned by the name of J. S. of Abbatſan : and it was awarded 
Mringas may  ** , . 1 d 0 J 
be amended, be amended.— So in this term between Mortimer and Uger, 
Ante, 222 in the venife faciar was named De Hu//; and in the Hing 
Hu. And this was alledged in arreſt of judgment, and aur 
good; and the plaintiff had judgment. 


Ct 4. Cottingham againſt Griffith and Snow, Sheriffs of Brill 
If both the Deer upon an eſcape. The iſſue was ' niÞil debent. The x 


renire and the facias and diftringas was, * quandam juratam in platits tra 
1 N N 0 y . 120 . & * bl q IJ 1 . | 
uae Ir ror {9111s 5 and this after verdict was r in arreſt of judgment 


wrong the er : X it 7 
cannot be And for this cauſe the judgment was ſtayed; for it is not aided 


I. the ſtatute of 7eofuils : but if the venire facias or d:/iringat had be 
hi Cr. 278. right, it had been otherwiſe. | 
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' Gurney and K. Uxor againff Sir Ed. Clere. Care ate 
| * Trinity Term, 33. Eliz. Roll! dae | | 
TT upon an obligation made to one P. and to the ſald K. dum If a grant of 

ſol fit. After verdict it was moved in arreſt of judgment, —— — 
ihe defendant did plead, that whereas the condition o 


the obligation ment, or a ſur- 
unn that whereas he had by his deed bearing date at B. Qc. grant- — — 4 
lives, payable at two feaſts, &c. if he accordingly paid the rent, withost aſſent. 
that then, &c. 3 and alledgeth, that he always paid it to the ſaid P. * an — 
ind L. during the life of P. and to X after his death, until the 1 — 
Janury laſt paſt 3 at which day G. the plaintiff, having intermarried be found for 
rich the ſaid X. granted the rent to J. S. &c. and iflue was taken 2 
pon it, quad non conceſſit, and found againſt the defendant.— And ;, aided . 
this was alledged to be no iſſue; for a grant of a rent is pleaded, but 32. Eis. f. e. 30. 
no attornment alledged (a), then the grant is void, and an iſſue can- er- . 
ot be taken of that which is not; and Warner's Caſe was cited to be the — 3 
ajulged in this court, when in an avowry the defendant preſeribed ſuppoſed to be 
to have common to one hundred acres of land, the plaintiff traverſ- 5 
cl, that he had not common to one hundred acres of paſture. And 

won this iſſue was joined; and after verdict, it was adjudged to be Poſt. 568. 

ſue, —Second exception. The venire facias was of a wrong vil- pkg 5 2. 

ye; for the grant is ſuppoſed to be made at B. of a rent iſſuing out 92 

Ihe manor of B. and the venire facias was of B. here i ought 

to be of the manor of B. Sed nom allocatur; for the iſſuę being up- 

n the grant, the venire facias ſhall be of the place where the graut 
k ſuppoſed to be made. l'bird exception. ''he jury aſl 4 
ges to baron and feme, ratione detentionis debiti, where it ought to 
& only to the baran. Sed non allocatur ; for the damages thall be o 

wh. - But THe CourT doubted of the firſt exception. And it 

ring moved again, Gaw DY aid it is aided by the ſtatute of jeafau/r, 8 

tis an inſufficient pleading: as if a man pleads a ſurrender, and org 488 
aletu not an agreement, this is inſufficient ; hut if iſſue be taken 3. Bac. Ab. 91. 
pon the ſurrender, and the verdict find it, it is helped ; ſo to plead 3 3 
leviſe of a term, and ſheweth not the entry hy aſſent of the exe- Ov 
ur, yet if iſſue be taken upon the devite, and the jury find it, 

$15 ailed by the ſtatute. And it was adjudged for the plaintiff. 

An! Coxs (aid it was adjudged in Panier's Caſe in this court, 

tere one pleaded 2 concord, but plzads nat ſatisfaction and iſſue 

pes, and verdi&t againſt the defendant; and it was adjudged 

W, and aided by the ſtatute. e, ry i 

(«) Rendered unneceſſary by 4. Ann. c. 16. ſ. 9. Dougl. 382. 


Welſh again Upton. Cann 41. 
[AESPASS. It was moved in arreſt of judgment after verdict, The wane of 
r the venire facias and the pannel were wanting; but the ver. Fe, and 
PI Jurai” and the pannel annexcd to it remained. —And this 4 — — 75 
3 judged to be helped by the ſtatute. - | err 


f Cro. Car. 338. Bull. N. P. 320. Salk. 47. 3. Bac. Abr. 275. 


Andrews again Kirke. Cane 4. 
Dar ox A BOND. The condition was to deliver fifty A defendant + 


qurrters of wheat. The defendant pleaded · in bar, that he "OE bo a 


avYantage from the defect of his ov-n plea. Ante, 235. 5. Co.43-% Moor, 692. 
5 8 5 had 


A 
-4 
* 


ela rent of forty marks per ennum to the ſaid P. and K. for their rr 


— 
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* had delivered thirty quarters of wheat pending the bill, which tg 
Kia z. Plaintiff had accepted, but ſhewed no deed, &c, Upon this iflve », 
taken, that he had not accepted, &c. and found for the plaintiff. I; 
was moved that it was no plea, fo no ifſue.—But it was reſolved, it 
it was helped by the ſtatute ; aud the plaintiff bad judgment. 
us as . VV Wood again / A 
ifrhe defendant FP JECTIONE In MA. The defendant pleaded. a ſurrender 
lead a ſurren- a copyhold by the hand of Fer, then ſteward of the 
er to the plain» , ... -— —_— 
eiff's ſteward, Iſſoe was joined, aBSQUE HOC that he was ſteward.— All T1; 
the plaintiff Cour held this no iflue : for the traverſe ought to be general 
8 that he did not ſurrender ; for if he were not ſteward, the furrer 
render, not that der is void ; ſo of a ſurrender pleaded into the hand of the tein 
the perſon re- of the manor, And it was heid by THE Cour, that where ifly 
— eee is taken upon a ſurrender, it ſhall be tried where it was alledged 1 
| be done, and not where the manor is, of which the copyhold i 


Moor, 539. 4. holden : and in the principal caſe, a repleader was awarded. 
6. Co. 24. Cro. Car. 61. to5- 585. Vaugh. 10. 56. Lut. 1635. 


Canracl Braddiſh again Biſhop. 


5 A SSUMPSIT. The plaintiff ſhewed, that whereas the def 
-o — oy dant at London, in warda de Cheap, was obliged to J. S. th 
a ward only is defendant, in conſideration that the plaintiff would give, &c. 
bad; it mult London, in wardd predifld, ſuper ſe afſumpfit. Upon non oſuny 
pins omen — - pleaded, the venue was de pas ochid de Arcubus in ward de Chee 
hamlet, or place Whereas there was no pariſh mentioned before in the count. 4 
within the ame. this matter was alledged in arreſt of judgment, and exception take 
1 to the count, that the promiſe was laid in a ward, and not ina 5 
— riſh within the ward, as it ought to be, 7. Hen. 6. pl. 36. Wards 

Cro Car. 16s. | . SS 
s. Com. Dig · 30. London are as hundreds in the country, and the pariſh as the tom 
and as an a@ cannot be laid to be done in the hundred, fo it cant 
be in a ward. WRA, Chief Fr tice. An ofſump/t or other matt 
is uſed to be laid in a pariſh ; and it hath been ruled, if the tril 
in another parith, it is ill. -Gawyy, Fuftice, agreed, 7. Hen. 4 
13. a venire facias may be of a town, pariſh, manor, or other p 
known, but not of a city, county, or ward: and this is not hel 
by the ſtatute of 18. Eliz. c. 14. And fo was the opinion of 
wHOLE Cour, and that the plaintiff cannot have a ven: for 
de novo, but muſt begin again; for the fault was in his count, and! 

by the award of the Court only (a). 3. 

() But now the 21. Jac. 1. c. 13. gives ceunty. And the 4. & g. of Ann. c 16 
aid after verdict where the w/ne is awarded civil ſuits, and 24. Geo. 2. c. 18. 47 
out of too many, or too few placer in the actions, direct that every vevrre 74647 
county named. Ihe 16. & 17. Car. 2. c. 8. be awarded from the body of the court 
goes further, aud cures the +/ne wholly if which the ad ion is triahle,-xt 

the cauſe was tried by a jury of the proper Co. Lit. 125. a. n. [i]. 


ener 4 | Horſeman againff Johnſon. 


On an iſſue RESPASS. The iſſue was, if the manors of Perton and 6 
whether the Haſely were holden of the honor of Ewelme; and the 


3 4 facias was of one manor only — And for this cauſe it v3" 


honor of E the to be ill; and the plaintiff taketh a venire facias de uo ol bot 


revive muſt be manors, and the iſſue was tried for him. Cox E and TavFil 
from both ma- | | 
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Aedged in arreſt of judgment, that the venire facias was not well 
rarded, but that judgment ought to be given, qudd querens nibil 
2 per billam; for it is a mi- trial, and a venire. facias de novo 


: not well examined and. the firſt verdict is here entered, and 
the writ filed ; ſo there ſhall be two verdicts of record for the ſame 


held it to be good, and the plaintiff had judgment. 


Ford again /i Brooke. ; 


nant bl The defendant juſtified, for that the plaintiff was perſured 
in his anſwer in chancery at Weſlminſter, in e e Middle- 
ſz, and ſo juſtifieth the words at D. The plaintiff replied, de 
murid ſud proprid.—The venire facias by the award of the Court 
ws directed to the ſheriffs of Middleſex; for the juſtification 
rleth there, and the words were gonfeſſe d. -* . 


The Queen again Harris. 


— 


8. ib [FORMATION upon the 5. Edav. 6. c. 7. for buying of wools 

&c contrary to that ſtatute. The defendant pleaded as to all, ex- 

ext fiſty ſtone of wool, not guilty ;, and as to the fifty ſtone he 

CN leads, that there is an information depending againſt him for it 
Ao the common pleas, at the ſuit of Lewis; and ayers, that th 

a for the ſame offence ; and demands judgment, if as to them he 


ul be put to anſwer. And upon this it was demurred in law. 


It was argued by GoDFkEY and ATKINSON for the queen, that 
tis no plea; for it is not alledged, that any writ or proceſs is 


ca ve! out upon the information, and then it cannot be ſaid to be 
mute ding, 7. Hen. 6. pl. 6. 10. Edw. 4. pl. 1 3.—Decandly, The 
trial formation here ſuppoſeth the buying of the wool to be the 
1. 4 


1. Nv. 31. Elia. and the ſelling to be 6. May, the ſame year; 


de information in the common pleas ſuppoſeth the ſelling to be 
help 6. July, 31. Elia. fo cannot be intended the ſame offence: ' and 
1 although the defendant hath averred it to the Court to be for the 
7 


ne offence, yet the averment is not material, when it appeareth 
to the Court it cannot be fo, being at ſeveral days. | | 

but all THE CourT, except Gaw Dr, held the plea good. For 
bey (aid, that immediately when the information is brought into 
burt, it is entered upon record: and this containeth all the ſub- 
Fance of the matter, and in this point is not like other writs; 
nd therefore ſhall be ſaid to be immediately depending, although 
writ or proceſs is ſued upon it: and this appeareth by the ex- 
prels words of the ſtatute of 18. Elia. c. 14.—Secondly, It is a good 
pea with an averment; for otherwiſe, by the falſe ſuppoſal ot. the 
, when the offence is committed, the defendant ſhall be put to 
wuble trouble. But GA w/ D doubted of theſe matters. — Yet at 
nother day, it being again moved, the plea was adjudged ſuf- 
et: and it was adjudged for the defendant. ER 


n not to be awarded, but for the ſame jury, or where the verdict 
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Honezu an 


age  / 
Jon tO. 


thing, aud both full. But it being moved again, THE CourT 


4M 48. oy 


CTION for calling him a « perjured perſon,” at D. in Eger. In juſtification | 


of words the 
venire ſhall be 
where the juſti. 
fication ariſes. 
Poſt. 468. 
1. Vern, 214. 
1. Saund, 246. 


Ca 64 49. 


Another infor- 
mat ion for the 
ſame oſſence 
depending, may 
be pleaded in 
abatement to an 
information gui 


1am, 
Poſt, 335. 


1, Roll. Rep. 49- 
2. Hawk. c. 26. 
ſ. 63. Sed vide 


Ch. 34 l. I. 


Roll. Rep. 49- 
LJ 4s 

Hoh. 138. 209. 
Salk. 69. 


a £ 
K 


Cro. 20. 4 
Doug io 
3. Buer. 


F 
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A plea which ACTION of trover in London, The defendant pleaded, that 
conteles and. 1 Jong time before the converſion ſuppoſed to be, J. $. wa 
plaintiff's title põſſeſſed of theſe goods, as of his own goods, at B. in Nerfel; 
1s good, though and that he before the converſion ſuppoſed. did caſually loſe them, 
r and they came to the hand of F. Palmer by trover, who gave them 
dence on the to the plaintiff, who loſt them in London; and the defend found 
* 3 them, and afcerward did convert them to his own uſe, by the com- 
183. . 46. mand of the ſaid J. S. as it was lawful for him to do. It was 
Polt. 558. moved, that this is no plea, for it amounts to the general iſſue.— 
3. Lev. 41- But all THE JusTicts held it a good plea ; for it confeflith the 
2. Salk. 394 poſſeſſion and property in the plaintiff, againſt all but the lawful 
2. Salk- 654 owner. No 14. This plea was devifed by Co R E to alter the trial, 


Carr 5. Mood apainff Hamſtead. 
To treſpaſs on TEST Ass for taking the cattle of the plaintiff, The defer- 
— — thac dant pleaded, that he was ſeiſed of the land in which, &c. and 


jt was behind let it to 4. rendering rent at the feaſt of Eater; and if it be arrear 
* at the ſaid feaſt and ten days after, that he might re- enter; and 
a Pace, 4% ſaith, at the feaſt of Eafter, in the year of, &c. the rent was behind; 
many days, is and by the ſpace 6f ten days after; and thereupon he re-entered 
b te. 88. and diſtrained the cattle, damage-feafant, And upon this it vs 
E demurred.—Firſt, That he faith he let to 4. but faith not 9 
1.14. Ray. 218. cujus he entered and was poſſeſſed; for it may be the leſſor did net 
Pougl. 463-434 waive the pofleflion, and then, no rent is due.-- Secondly, That! 
faith the rent was behind by the ſpace of ten days, where it ſhould 

be after the ſpace of ten days; as in Browning v. Beflon, Phu. 

Com. f. 3. there is no mention of the day and year of the leaſe 

but fpaces left for them. — For theſe cauſes, and principally for the 

ſecond, it was adjudged for the plaintiff, a 


Ry 
Cart $2. Dr. Hunt's Caſe. 

| E was indifted, that whereas by the law of the land no perſo 

—— d- 11 js to be cited into the ſpiritual court to take any oath, but! 


miniſtertheoath caſes of matrimony and teſtamentary ; that he, being commiſſary 
—_—— the archdeacon of Nerfvlk, had cauſed J. Bodingley to be ſummo 
ter is within ed to dppear before him at a place, &c. to compel him to take at 
their juriſdic= oath concerning incontinency, which touched himſelf, againſt bi 
— — — 2 will (a). Wray. This cauſe was referred to the Lord ANDER 

viouſly pre-. SON; and the Lord Chief Baron, and to mylelf, to certify if the 
ui. miniſtring of this oath be againſt the law. And we certified. 
Ante, 20 this manner: Where the knowledge of the matter did belong i 
3 the court chriſtian, they may proceed according to the civil law. 
Cro. Jac. 388, GawDY. The oath cannot be miniſtred to the party, but wi" 


Flo. 84. the offence is preſented firſt by two men, fait conceſſum; and 
— was ſaid, it was ſo in this riſe my 


(+) See 13. Car: 2.c. 12. by which the oath ex Fi is abliſhed- 


Michaelmas Ferm, 


: Sir Edmund Anderſon, Kut. Qugf Juſtice. 


that * . . 

fil; Hugh Wyndham, &i. “ Juſticer. 
em, en | * p22: 

h - T9; * 24 3 , | 0 Vens.? 

why Sr John Popham, R.. Attorney General. 
m- $r Thomas Egerton, Kut. Sclicitor General. 
Was IRE * — 8 71 7 
w hs | 3 8 a who 0 5 
e Wer er Thatkes. 


the wife, dum ſola fuit, in a writ of waſte dy nibil dicit; and 

hat he releaſed the damages, and had judgment to recover the land. 

fer me demandants replied null waſle fait, and ſo would avoid the reco- 
en; and thereupon the tenant demurred - After argument by the 
trennte, all THE JUSTICES delivered their opinions, that Yor 
nit heth not upon a recovery by nibil dicit; for the ſtatute (a) dotl 
u gie this writ but upon a recovery by default, which is intended 
ore appearance; but this is upon a nil dicit, which is no default, 


Mon. and a not denying of the waſte; for in this caſe the waſte is 
maſſed, and no writ ſhall be awarded to enquire of the waſte, bat 
ml ofthe damages. This judgment is quafi by her own aſſent, for 
tat le will not plead; and the Court takes it as her acknowledg- 
vent, that ſhe hath nothing to plead againſt it; and the ſtature that 
unde only for her benefit, and to relieve her againſt her default, 
hall not relieve her againſt her contempt, or rather her own act. 
And whereas it was ſaid, that a nihil dicit is taken as a default, for a 
ceipt ſhall be by a termor or feme-covert after a nibil dicit, as g. 
Eb. 3. fl. 37. is; and that a receipt ſhall be by a feme after a writ 


tot like to this caſe; for rhe ftature that giveth receipt is for the be- 


rnepligence of the party that was to plead ;; and fo a nibil dicit, or 
Kult, is all one to them, But here this ſtatute is for the relief of 
lie party againſt whom judgment is given by default, and ſo are not 
ike. And this is not a judgment by default, but rather a departure 
n contempt of court, or a nient dedire, or quaſi a conſeſſion of the 


Gt 2painſt him, execution ſhall be againſt him of his own land ; 
n 2 manner he confeſſeth that he is chargeable, and hath aſſets. 
And ANDERSON and PERIAM held ſtrongly, that if judgment had 
given by defavlt in waſte, that upon ſuch à recovery a quod ei 
mat did lie, eſpecially in this caſe, when the damages are re- 
eacd; and ſo the waſte is not found by inqueſt. WynDHAM 2 
4, as to this point. But in the principal cauſe, they all reſolved 
« Jupra;, and it was thereupon adjudged for the defendant, Vid: 
El. 3. # quod ei deforceat,” g. Co. Lit. 35 5. a. b. 
(-) Welt. 2d. c. 4* | 

The 


O2 I DEFORCEAT of lands, of which the wiſe was 


z and 34. Eliz. In the Common Pleas. 


Cas. 1. 


4 


ei deforceat 
tenant in dower. The defendant pleaded a recovery againſt does not he up- 


on arecovery 
only upon a re- 
covery by de- 
fault before ap- 
pearance. 


but 25 a departure in contempt of court, or rather a confeffion of the * | 


Ante, 18. 


(enquiry of waſte, and returned, and the waſte inquired, that it is 


tet of a ſtranger, that they ſhall not lofe their tight by the default 


u which. is proved, as PRRIAM ſaid, by the caſes in Comment” '' 
yer, that in a debt againſt the heir, if judgment be upon a, ih 


264 Michaelmas Term, 33. and 34. Elis. In G. R 
4 The Sheriffs of Glouceſter's Caſe. 
Sheriffs are in- INFORMATION upon the 29. Eliz. c. 4. againſt them for: 
bare dag. J qboxe twelve pence in the pound for executing proceſs wm" 
ments given in judgment in the common pleas. The defendants pleaded the privis 
any courts ex- jn the ſtatute, wherein all cities and corporatians and their officers 
pope hot . excepted. Upon which it was demurred. For Ow EN, ſerjeant, 
gowns corpo- moved, that this proviſo extended only for ſerving of executions upon 
rate, &c. judgments in their courts, but not upon executians of judg. 
Dale 527: ments * 3 ; nd — it may be Dane by the 
Moor, 853. amble an of the act —But all THE Coe Rr contra. For it 
= wool 594 ſhall be — as well for ſerving executions upon judgment in 
valk. 331. other courts, as in their own courts. And whereas it was objected, 
he * ** that the county of the city of Gloucefler extends four or five mile; 
3 . further . city, EP this Aer was — — the 00 
2. Ld. Raym. but within the county of the city; and ſo it is not within the proviſe; 
4. Term Rep, THE Coun ſaid, if it had been ſo pleaded, peradventure it ſhoul 
265. be otherwiſe; but as it is pleaded, it appears ngt ta the Court: 
5 and thereupon it was adjudged for the defendant, 


Carp z. ph | Buſh ggamft Redgeley. 
Npon a bond to DEAT upon an obligation. The condition was, to fave the pla- 
lave the plaimiff Az tiff harmleſs againſt J. Robin on of one obligation. The defen- 
3 2 dant pleaded non damnificatus. Plaintiff replied, that Robinſon bal 
moment judg- ſued him to the exigent; and then he appeared, and the ſaid Robin. 
28 2 3 fon had judgment to recover againſt him, upon the obligation et Iſſa, 
* — cannot damnified, The defendant rejoins, that he hinyſelf had retaived a 


avoid the penal- attorney for the ni on the ſaid ſuit, and the plaintiff was at no 


. 


FIR 3 expences, nor was arreſted upon it, nor his goods or lands ſeized; 
of ma. 5 gy and that after the judgment he was not damnified. Upon this the 


Ante, 83. laintiff demurred. — And all THE CovukrT reſolved for the plan- 


iff, for that immediately upon the judgment given, he was da nut- 

' fied; for his body, goods, and land are liable to the execution: 
4 N , and if he afterwards alieneth his land, he cannot hy reaſon of thi 
Owen, - judgment warrant it to be free of incumbrances ; fo that by the very 
Cro. Car. 349. judginent he is damnified ; and if the defendant after the 74: ach 
Je. e 288. had paid the debt, jt would not ſer ye, for he was damuiſſed belore 
Yelv. 207. 2. Bulſt. 94+ 105. 2+ Term. Rep. 388 


8 Brewſter againſi Sir Thomas Parrot. 
4. | as | aderin 
ane 1 caſe was, Leſſee for life makes a leaſe for years, re — 
lic for rent upon rent, and after ſurrenders to the leſſor upon condition. It 
an expired leaſe. Ieſſeg for years takes a new leaſe for years of the leſſor; the lefee 
8 for life performeth the condition, and pits out the leſſer for ea, 
3- Bac. Abdel. who ret enters; and the leſſee for life brings debt for the firſt ren 
5 reſerved. — And ruled it doth n t lie; tor the leate out of which i 


. . * * 


was reſerved, is gone and determined. 


Carr 5. OLely againſt Bat. 
Eaſter Term, 33. Eliz. Roll 403. 
Conuſee of 2 HE caſe was, Conuſee of a fine of a reverſion before attornment 
ln cannot diſ- (a) ouſts the leſſee, and makes a feoffment. The leſſer 1* 
<tr enters, and the fcoffee diſtrains for the rent. —PEK1am and Wb 
Polt 384. HAM held, that he could not diſtrain no more than the feaffoc ut 
Owen 23, ſelf before atiornment. Vide Co. 5. 113. a. 


2. And. 15, (a) Attorumeut is now rendered unneceſſary by 4 Aun. c. | gerte 
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Scriven again Prince,  - Ca 6. 


Jemandavt ; and as to the reſidue of the acres the tenant vouched.' poft. 46s. 
For the meſſuages they were at iſſue upon à non - tenure pleaded; 


1 of the other; but ſheweth not of which in certain.ä— TAE Couxr * 139. 
jt held, that for the acres, and the houſe of which the verdict is found, Dough 473+ 


the plaintiff may have judgment; and a writ to the ſheriff to deliver .... - 
fifa; and the plaintiff at his peril is to ſhew to the ſheriff what meſ- 
ſuage it was the jury did intend, for the jury is not tied to ſet bounds 

to it; and he need not ſtay for his judgment till the voucher be de- 
termined. ö 7 ; ©" 


— C_K. 
— 


Michaelmas Term, 


en- | | 3% hee 
u. 38. and 39. Eliz. In the Exchequer, - - 
Int, 3 . 
+ Sir Roger Manwood, Knt. Chi:f Baron. 
{ns Edward Flowerdew, E. - + 
= Thomas Gent, E/. Barons. . 

15 Matthew Ewens, Eg. ies 

— 

this _ — — — — —— | 
en | : lh 
4 The Queen againff F airclough, 5 Carr 1. 


INFORMATION in nature of an action of treſpaſs, for taking Prerogative. 
and cutting certain trees of which the queen was poſſeſſed. The * 12 
We upon ſpecial verdict was this: Andreas de Lowe, and twelve 32. 5 
Rhers were poſſeſſed of divers trees by the grant of the owner of the 1. Roll. Rep. 7. 
and the ſaid Andreas for and in ſatisfaction of a debt whch he — 1 
ouldſ. 20. 
e queſtion was, If the queen ſhould have, by this aſſignment; all 49. ' 
de trees? 8. Edw 4. pl. 24. 19. Hen. 6. 2 — 243. — A Ny 
123 —Cokt for the defendant did agree, that where the queen 44 Ha 
we 10an entire thing by act in law, as attainder or other act in 
| the, by her prerogative, ſhall have the whole; but where ſhe 
on have part of the chattel by the grant of a common perſon, 
| dis grant ſhall not prejudice his companion; and therekate in 
icale the queen ſhall not have her prerogative. Quære of this 
e kur Barons did not ſpeak to the caſe,” but they ſaid it 
CY againſt the defendant ; and they gave him day to take ad. 
ne could ſay any other matter, 1 


PEEL 


ved 


ORMEDON of three meſſuages and certain acres of land. For Execution of a © 
F part of the acres of land they were at iſſue; and found for the f of peter 


1nd the jury found he was tenant of one of the meſſuages, and not Cro, Jac. 11% 


d ove to the queen, aſſigned to her dy deed inrolled all the trees. Hardres, 26. | 


— — — — 
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eg a | The Queen again Wall and Green. 


Lands of a cmſꝛ CIRE FACIAS. The caſe was, J. S. was bound to Green in 
2 N a ſtatute of 400l. and his land extended for this debt, and de 
fer ann, by the livered in execution at the value of gl. per annum. HA was ally 
executors of the hound in a ſtatute to J. D. who aſſigned it to the queen for his debt 
nw, are not and thereupon. an extendi facias being awarded, it was found tha 
charge a tocog · the land delivered to Green in extent was worth 121. per ann. 
— by the and thereupon a ſare faciat was awarded againſt them to anſwer the 
1 the profits, above the faid five pounds to the que, 
to the king by an T1 n was, If it were duly awarde Z 

— Man woop and all ru Barons held it was, for it being found 
ahem " — that there was a ſurplufage above that which would ſer ve a common 
the —— of perſon, the queen ſhall have it by her prerogative. 

e conuſor, al- 


though it a GLanv1L, ſerjeant. I will plead this at all peril. —Cov 14. And 


pear that the you ſhall have à ſhort rule. 
ands yield a 


ſurplus. NoTa. Afterwards all this matter was pleaded upon the ſein 
8 facias;, and the caſe was this: A recognizance of 1000l. was xc. 
knowledged by J. S. to Comb. 20. Elix. and afterwards 26. Elir. the 

ſaid J. S. was bound in a reeognizance fo Mabb in 1oool. 27. Ein, 

Vall and Green executors of Comb. ſued execution of the firſt recog. 

nizante, and the land of the comuſor was extended at 261. per atnun 

Afterwards Mabb was outlawed, by which the recognizance to bin. 

came to the queen; and procefs of extent iſſued for the queen, adi... 

it was found that the conuſor had nothing but the land extended; 

by Wall and Green; and that it was worth (above the tutaſ ., 

pounds it vf extended at) 40l. per annum: and hereupon /cire far |; 

was awarded againſt Wall and Green to anſwer the queen for thi 

ſurpluſage above the yearly value that the extent was; and th 

pleaded their firſt extent by inquiſition ; and that they were not 

fatisfied. And hereupon it was demurred, which did depend ti 11 

Mich. 38. & 39. Eliz. And then it being moved by KI xCsUuIII 


ſerjeant, 


PERIAM, Chief Baron, and Ew ENS, Puiſne Boron, held clear 
that the queen ſhall not have any ſurpluſage; for by the extent t 
had an intereſt and term in the land, which ſhall not be diveſted 
the finding of the ſurpluſage afterwards: and the value is not ma 
rial; for though it be now of ſo great a value, yet it may be ele 
the time of the extent incurred, it will be of a leſſer value; and i 
conuſee is to bear the hazard: and the queen hath no ſuch pren 
gative to diveſt it ſrom the ſubject, it being lawfully veſted in bi 
eſpecially this debt accruing to the queen by a common pern . 
But CLARKE, ſecond Baron, held ſtrongly the contrary; ſot h e 
the queen's prerogative to be ſatisfied of her debt by any mv pn; 
and it is no miſchief to the conuſee, for he ſhall have as jnuch 
ſwrered to him, as the land is extended at.— But judgment v 
for the defendants that they ſhould be diſcharged. 


By 9. Jac be C. 55.20 debt hall be afiencd to the king which was. not *i 
due 8 as. n | 


— 


n 


2 Sr Chriſtopher Wray, Kut. Chief Fuftice.,- mY 
yr Francis Gawdy, Kitt OJ + Oy vine: 
hat John Clench, E/q. WY ak 
* Edward Fenner, EJq. TS = OR 
- Sir John Popham, Kut. Attorney General. 
Sir Thomas Egerton, Kut. Solicitor General. 
non Ne | | 
And | | | 15 A ; 
Pollard agdinf Lock. Lee 
ſare | RT CR. 
X's Trinity Term, 31. Eliz. Roll $10. 
the 


XTORMATION upon the 5. Bg c. 9. for perjury. And de- an anbiguiy 
clares, that whereas F. R. brought treſpaſs int him, and he of a crimygal 
nun pleaded not guilty, and the plaintiff intitled himſelf by a feotf. ſhall 38 

ent of the land, he ſhewed a court - roll held before J. Lack E, cleared by in- 


a which proved it was copy hold; ęrædicꝰ J. Locke falid Lounge | 


ne, © that he was not ſteward at that time, uli revera he was then | 
cara, whereby the verdict paſſed! againſt him, &c. Aſter verdict, 2. T. Rep · $13. 


ras alledged in arreſt of judgment, that, the declaration is inſuffici- 
t, for here are two J. Lorkes mentioned, viz. the defendant, and 
Lecke ſteward, and ſo may be intended another man: and when 

b fad predic? J. Locke depeſuit, this ſhall be intended to refer to 
that was laſt named, and not to the defendant z and every de- 
ration ought to be certain, and ſhall not be taken by intendment. 

and for this cauſe it was adjudged for the defendant. Fide1o, |, 
1 pl. 5. B. 5. Hen. 5. pl. 8. 6. Edw. 6. D. 70. 21. Hen, 7. 


uy 


e | Wing agarnft Eatle. e Gllen's. 
ele Pide Ante, Page 212. Caſe 3. : 
II | * 1 
orc cage was again moved. Gaw bv fad; The ſtatute is pri 

3 XK $66, $ | Pri- es t 
0 me; and not being pleaded the Court is te take no notice of — A 


20d ſo the other matter came not in queſtien: yer he Held, that ge m, 
ule ſhall be accounted according fo the Engliſh forth, and rot de- trie — 
bein ling to the geometrical computation. And if one ſells land, and tion. 

viged that it containeth twenty acres, this ſhall be according to Ante, 25 
* and not according to the cuſtom of the country. 
INNER. If the queſtion had been upon the ſtatute, the miles ; | 
de conſtrued according to the uſual ways for curriages but | © 
nthe condition, if it be within four mlles uny way, the cond!- ry 
5 broken, —Wherefore it was adjudged for the plaintiff 


Pendlebury 


4 
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ca : Pendlebury again Elmott. 
In battery od RESPASS for affault, battery and wounding. The defendant 
wounding if the ſaid he was conſtable of D. and for ſuch a miſdemeanour of 


raps any — the plaintiff he laid his hands on him, and carried him to the Rock; 
but ſays nothing que ęſt eadem tranſgreſſio. Upon this it was demurred.— And * 
as tothe judged for the plaintiff; for the defendant did not plead no gulli to 
wounding it is X 2 3 
2 bad ples; but the wounding, nor juſtified it; but if one pleads that the hun 
ſex aſſes: would which the plaintiff had was of his own aſſault, this is a good anſue; 
anſwerall to all. And the-plaintiff had judgment. 1. Saund. 27. 


March. 47. 2. Cro. 27- 2. Mod. 330. 1. Saund. 14. 28. 2. Vent. 193. 1+ Roll. 196. 64 
2. Saund. 127. Lut. 1355- But if the defendant anſwers in ſenſe, though not in words, it is ſufficiew, 
Ante, 255- 1+ Salk. 408. Raym. 469. 6. Mod. 705. 1. Lev. 31. 3. Lev. 404. Latch, 144, 


1. Roll. 466. | 
Browne again Pendlebury. 
| Trinity Term, 32 Eliz. Roll 154. 


Debt will lie for TYEBT. For that the defendant 4. Aug. 32. Eliz. granted to hin 
— je J an annuity of five pounds per annum for two years, payable at 
yy deed = __ dey ( 
ara contra®; MMichaelmas, or within ſixteen days after; and declareth, that it 
and aduc aretro behind at Michaelmas, et adhuc aretro exiſtit. 
— drm Upon this declaration it was demurred. —F1rsT, Becauſe it i 
it was in arrear- not averred that it was arrear ſixteen days after Michaelmas, 
Ante, 3- non allocatur; for it being alledged, that adbuc aretro exi//it, whid 
Poſt. 895. is long time after the fixteen days, paſſed, it is well enough —5t 
1. Bult. 151. 'CONDLY, That debt lieth not for this annuity during the ts 
2 "years, but a writ of annuity. Cuni4 contra. That debt lieth 


2. Bac. Ab. 14. being a grant for years, for it is by the deed as a contract. 


Casr 4- 


Car 5. 1 8 Fowler again fi Aſton. 
Words not in- AA CTION for theſe words: «I am put out of the parſonage-houk 
porting a cer- «© by Fowler, the patron, who is neither the queen's friend 


— « nor a true ſubject.“ After verdict it was alledged in arreſt « 
are not aRiona- judgment, that the words were not actionable; and fo it was adjudz 

le. ed 16. Eliz. between Burfled and Peck, that theſe words, . Heis nc 
— the queen's friend,” will not bear an action.— And afterwards! 
1. Co. Dig. 188. this term it was adjudged for the defendant, that the words are 


2. T. Rep. 473. actionable. 
ca 6. Stanley again Oſbaſton.. 


It is actionable AE TION for theſe words: He was a bankrupt ;” and alledge 
—— on — be was a ſhoemaker, and uſed buying and ſelling of leathe 
maker + bank» — And it was adjudged that the action did lie, although the pla 
Cro, Car. 1. Was not a merchant, but he got his living by buying and felling, 


Cro. Jac. 345: $84. Skin. 292. 3. Mod. 330. Ld. Ray. 2480 2. Stra. 76%. 


C 3. 200k a Seyman againſt Okeley. 
| ds Eafter Term, 33. Eli. Roll 443, or 93- | 
A releaſe of all q*RESPASS. The defendant pleaded that Frier was fciſed 
bent at will does 4 fee, and let to him at will; and afterwards releaſed to bun 
not increaſe his eſtate. Co, jt, 270. 391. b. 56. Co. 56. a. Cro. Jac. 170- 623. 1. Sd. 141+ 0 
2p. 3 Lon. 152, ; | —_ 
| | 
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xcompts, ſuits, and demands, ab initio mundi; until tbe day of the sv 
date, by which he was ſeiſed for life, Kc. The queſtion was, Ir del, 
he eſtate for the leſſee at will was increaſed ? — And, upon motion, 

"eſolved by HR WHOLE Cour, that the eſtate is not enlarged. 

And the plaintiff had judgment. F Duo aan 3 1. 


. ſr 8 | 43 ob g 8 
ws Underhay agamft Underhay. 2 Jeg Dang Ds) 
hurt Trinity Term, 31. Elia. Roll 669. 


* ” : ” + & & 4 ”- 


7. 8. made a leaſe, for three lives; and after let the land to 3 


Vilinot, HABENDUM to him for his life, which ſaid term to be- which irn ſhall 
« gin and have its being after the death, ſurrender or forfeiture of —— 
« the three lives“ And livery was made maintenant. The quel- of a previous 
tion was, If this were a good leaſe, becauſe the words “ bhieh ſaid term for three 
« tem”) appoints that nothing ſhall begin till after the death, &c.?— _ 9 good. 
And it was adjudged that foraſmuch as the eſtate was fully limited be- oo 
fore the words vieh ſaid term, thoſe words are vain and idle; 
for utile per inutile non vitiatur. | | | 2 10 . Mon, Ss. 

; | 2. Roll. Abr. 66. Hob. 171. Burr. 1975+ 2210+ 2. Bac. Abr. 498. 

% 7: 


FJECTIONE FIRMZ. It was found by ſpecial verdict, that A leaſe hobey- 


Perkins againfl Perkins. ba 8 
Hilary Term, 33. Elia. Roll 3 20. Atte 

HE caſe upon ſpecial verdict was, The father was tenant for | 
T life, the — to Thomas and Drew his ſons for their 9 
„cs. Dre purchaſed the reverſion in fee; the father and Thomas Þy tenant for 
ſurrendered to him without deed. The queſtion was, If this be a n. 
good ſurrender? e ä do the reyer- 


FENXER, The ſurrender is void; for if it be good, it muſt firſt o_ in fee, 
be the ſurrender of him in the remainder, which cannot be without ebe Fr hy 


4ud; and it cannot be the ſurrender of the- firſt tenant for life to him ſurrender. 
n the remainder, for there is no word of ſurrender between 


them. (a). 2. Ro. Ab. 498. 


2 | 2: Ro, Rep. 0. 
10 | Co. Lit. 338. a. 5. Com. Dig- 310. 1. Saund. 151. 
hu ; (a) See 29. Car. 2.c. 3. ſ. 3. and 23. Geo. 3. c. 58. ſ. 1. > Jeri” 
15 10 | ; | 
rds1 


Wigford again /t Gill. | cast 10. 


TRESPASS, The caſe was, J. S. erected a mill-dam, part up- Treſpaſs will 

on his own land, and part upon the land adjoining, the owner wt lie for an 
the land adjoining pulls down the dam upon his land, by which 3 
Uthe dam falls down; and the water did run out. — All THE of a legal a. 
OUR held it was juſtifiable. So if one erects a wall upon his own Ce. 5. 192. a, b. 
ids, and the land of his neighbour, and the neighbour pulli down a 


; . Salk. 
the vel upon his land, and thereupon all the wall fallech down, this 3 


$ lawtul, TY | | 
The Lord Vaux's Caſe. Can 11. 


| ORD VAUX levied a fine to the uſe of himſelf for life, and 


after his death to the uſe of his two daughters, till Ambroſe his 2 000 


en returned from beyond the fea, and came to his full age, OT for life, with re- 

ied, which of the ſaid times, days or hours, came firſt, and ther mainder to 4. 

t [hould remain to Ambroſe. He returned from beyond the ſea. m fr fes 

An 1 ageor died, which ever ſhall firſt happen, and then to B. this is a good remainder, and mall 
ummediately on his return, though not of age. Co. Lit. 425 4. Moor. 239. 1. Leon 143 


Ide 


Lenn Va x's The queſtion was, If this remainder de gogg 2 fang if it be, Wh 
Cazz. it ſhould commence in him; if before his full age? 

0 Bx all THE Jos ricks, the remainder ig gad for although l 
coming, to his full age, or from beyond ſra, be uncertain, het! 
death is certain, and ſo it doth not mgerly dępgnꝗ upon uncertain 
ties. 4. Mar. Dyer, 142. A. deviſeth to Avice his wife for life. 

8 tam diu ſola vixerit, and after her marriage or death, the remaind 

3. Leon, 182, Over, it is admitted a good remainder, 1 3. Eliz. Zoo. (a). An 

3. Co. 20. they agreed the daughters had an eſtate for beit lives conditional! 

Dye, 1. 3. Af. 9. 11. ff. 8: nr e 

|  Wrar, Chief Fuftice, ſaid, that the words disjunctive (or die) bg 

ing in the end of the ſentence, make the ' copulatives before 10 

- HdigjunQtives ; ſo that if one of them be accompliſhed, the remaind 

doth veſt : and he was induced to it by Truepenny's Caſe in the co 

mon pleas, 31. Eliz. where the caſe was, The huſband mate à len 

for years, if he and his wife or any child of their bodies ſhall fo lon 

live; the wife dieth : and it was adjudged that the leaſe continued 

for the disjunctive that came laſt made the copulatives before to 

of the ſame nature; and judgment was given in the principal te 

accordingly. And 1 2 a writ of error was brought in tt 
exchequer- chamber; and it was ended by compoſition. 

NoTa. Gawor ſaid, that if a leaſe: be made to one until 
cometh to his age of twenty-one years, and then it ſhall renn 
over to another, this is a vai remainder; and it is not like a len 

for years, the remainder over. But FEN NR and The oTxt 

JusT1cEs were of the contrary opinion in that cale. 

' Alceaſetotwo Nora. The Caſe of Trucpenny cited before, was between Bull 

for years if they win and Coke, and it was thus: A. having an intent to marry B. 0 

83 of the friends of A. and for the preferment of B. ade a leaſe to 

live, continues and B. for ſixty years, if 4. and B. or any iſſue of their bodies 

duriogthelife long live: and it was adjudged that the leaſe doth continue as lu 

as any of them live, for ſp was the intent of the parties. And Ay 

DERSON commanded NELSON the prothonotary to enter upon f 

"uM $3- record, that the leaſe continued ſo long as any of them live. Yu 

beet. Co. Lit. 225. 3 

Co. Lit. 225. Moor, 239. 372. Goldſ. 21. Daliſ. 2. Cro. Jac. 91. 1. Wilf. 262. 1. Bac. 4 
431. 4. Bac Abr. 30g. | USES, 

n Ridgeley againſi the Hundred of Warrington. 
The hundred is A CON upon the ſtatute of hue and ery.— Upon the eridene 
anſwerable for a it was held by ANDERSON and all THE JUs'T1CEs, that where 
_ .com- as the ſtatute ſpeaks of robberies done in the day before night, ? 
time o the night if a robbery be committed in the morning before day, or in th 

in which men evening after the day, in any time of the night in which men 


A commonly to travel, that the hundred is an{werable for it ; but if 
Poſt. — the eloek in the night, at which time es 


Poſt. 954. be at twelve or 
| one is intended to be in bed, the hundred is not anſwerable for i 


. Co. 6. b. robbery. . | 
Gro. Jac. 106. 1, Sid. « 1. And. 159. Stiles, 2331 Hawk. P. C. 117. -Woed's laſt. 354. 


Cann 13. f Ognell's Caſe. 
The lefſee of an T RESPAS8. The caſe was upon ſpecial verdict, that a it) 
outlaw all I being outlawed for felony, granted his term and inter 


for the profits received between the aſſignment and the reverſal Poſt. 270. . (0.16 
1 And. 188. 2. Lev, 49, 2. Ver. 313. 13 Co. 20. 22. | 


* 
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the plaintiff, who is put out hy J. S. and afterwards the outlawry is genres 
reverſed ; and the plaintiff brought treſpaſs for the profits taken Cazs. 
betreten the outlawry reverſed and the aflignment. - And the queſ—- 

don was, If the action did lie? for that during that time the queen 

bad the intereſt, and the aſſignee had no right. —And it was adjudg- 

ed for the plaintiff; for by the reverſal, it is as if no outlawry had 


deen; and there is no record of it. „„ 
f | 14900 oi ks i 
Jobns ageinff Philig s.. or Can be 
ian Term, 33.8 36 Big. Rl its. „% 


-CECOND DELIVER ANCE. The cafe was, A woman made a Atiorgment too 
leaſe for life, and afterwards granted the reverſion for 1600 late after 95 
es; and be fore attorament* the takes J. S. to huſband, and N Ae 
iſterwards the tenant attorned to the grantee. o. Lit. 310. b. 

Taz CouRT reſolved, and agreed, that the artornment came too ': Com. Dig. 
kie lo): but for ſome faults in the pleading no judgment was given. _ 


(a) Ste 4 & 5. Ann. c. 16. by which ' che neceſſity of attornment is taken away. 


William Richbell dg, Edward Goddard. Cu 15: 
Trinity Teri, 35. Ke. Bll 


ACTION upon the caſe a ainſt the defendant, ſheriff of the The ſheriff is 


* . a ö +4 anſwerable for 
county of Southampton. That whereas J. Gold being indebted —_ 


0 him by two ſeveral obligations, one payable 21ſt Nov, 33. #2. though the writ 
be on the th Nov, 33» Zliz. procured a /atitat out of the queen's was ſued out 
etch, returnable O&abis Hillarii, intending to declare againſt Gold weten af cb. 
von theſe two bonds, which writ, was delivered to the defendant party was ac- 
zoth Nov. 33. Eliz. apud S. and the defendant by force thereof, — — 
Dec. 33. Eliz. did arreſt G. at S. and afterwards 14. Dec. all be __ 
3 E152, ſuffered him to eff Lond which the plaintiff the eſc 

o eſcape at London, by which the plaintiff the eſcape. and 


E lis debt. Upon not guilty pleaded, it was found for the plain- —— che 


It was alledged in arreſt of jud | | — 
judgment, | Ante, 165. 

Finsr, That this proceſs was taken out before the debt was due IM 88 

pon one of the obligations; and then the plaintiff bad no cauſe of 

bon for it; and fo being an entire ſuit, it {hall abate in all. — Sed 7, Co. 2. a. 

' alccatur; becauſe the arreſt was after the debt was due; and Popb. arg. 


: 
0 4 


is (if a good plea) was to be pleaded by the party-himſelf, and not aund. 100. 


— "= 


ide ſheriff, tor he muſt anſwer his own fort. 


vECONDLY, It was alledged that there was a miſ-trial, being 
in London, whereas the iſſue noT Gul refers to the 
bole matter ; and the arreſt which was the principal was at S. and 
hout it there can be no eſca e, and the trial ſtiould be of 8. 
wn allxcatur; for the; eſcape ls the matter upon hich the action 
pounded, which was alledged to be at London; and the viſne ſhall 
| ws place where the eſcape was, and not of the place where the 
was. And it was adjudged for the plaintiff, 


Smaibroke 
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ce % Smalbroke again Dabridgecourt. 

N Hilary Term, 34. Eliz, In the Brckequer clone. 
ils Ante, page 76. 0 95 ry 


A promiſe to 3 RROR of 2 judgment in the queen's bench. The _ 
ee E aſſigned by GoDFPRET. ; FIN 
| ſheriff harmles FIRST, That there was no conſideration ; for it was no beneg 
from eſcape, in to the plaintiff to take the body of I ane; and. it was the ſheriff's du 
ation to execute the proceſs. —Sed non allacatur ; for he being an officer 
permit a parti- appointed by S. the now plaintiff, it is no reaſon the' ſheriff hoy 
cular to be at any loſs by hi intment d therefore 1 . 
Bt _ 2 | wo a EM men ; . 2 a was 2 good conſs 
Ante, 84. 17% Second Error. This ofump/t: cannot diſcharge a future et 

N cape.— Sed non allocatur. 1 ln Sr 


.-+ TaixD Error. The eſcape is alledged to be 8th Novent. 2j. 
Elia. and the defendant anſwered to an eſcape zoth Decem. 30. Ha. 
— Sed non allocatur ; for the plaintiff may alledge it at any day, ad 
the defendant may anſwer to it according as the truth is, 


FourTH ERROR. That this afſumpfit is in nature of à bond, an 
ſo againſt the 23. Hen. 6. c. 10.—Sed non allocutur; for as the part 
may diſcharge a priſoner in execution, ſo he may forecloſe himſelf 
from the benefit, if the priſoner eſcapes, and the ſtatute never it 
tended to help him that forecloſeth himſelf. 


Fir TH ERROR. That there was no venire facias.— Sed non ol 
catur; for that is to be alledged by way of diminution ; and tht 
venire facias is never certified ; and this is after verdict; and k 
cannot be alledged. And the judgment was affirmed. 


* 


Cart 17. Tenancy againſt Browne. 


What certainty ERROR of a judgment in the queen's bench, upon a promiſe. 
is ſufficient in | | 7 
prerring per- FinsT ERROR. That the plaintiff in the action declared, tn 
condition pre- Whereas the defendant was indebted to him in ten pounds, he 0K 
cedent. aſſume that if the plaintiff would forbear him one week, that" 

would pay it ; and alledges, that he did forbear him for one vet 

but ſaith not for one week following. — Sed non allocatur ; for it cat 


not be otherwiſe intended. 


The qualifica- @& SECOND Exxon. For that the plaintiff being an alien, the 
tion required of was fer medietatem lingue, and the venire facias yas quorum g 
Jurors, does not het four pounds land, whereas an alien can have no land. 


extend to 


28. Ed. 3.c.13. nan allocatur, for it ſhall be referred only to the Engi/b. And 


Poſt. 841. . | P 
9 390. judgment was affirmed. i 


* 
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34 Eliz. In the Queen's Bench. wo 5 
Hir Chriſtopher Wray, X At. Chief Fuftice 


Sir Francis Gawdy, Kt. 55 45 
john Clench, EKM. Fuſtices. 


_ Fdward Fenner, Eſg. 

ef Sir John Popham, Knt: Attorney General. 
Hl Sir Thomas Egerton, Knt. Solicitor General. 
a Mt eg 

Die 


Jordan againſt Lyſter. | 6 | Car t. : 
CTION for words: “ What art thou? A bankrupt, and In an action for 
« waſt a bankrupt.” After verdict, Cox E moved in arreſt calling a mer- 


of judgment, that the declaration was, quòd cùm fuit merca- — — 


[ 


%% magnum tempur, c. but faith not he was a merchant, at mercater per 
* time of the ſpeaking the words, and therefore the declaration is Men inner. 


ſufficient ; and the words here are interrogative and not direct. — Poſt. 394. 
rug CouRT held the declaration to be good, being alledged 
it he was per magnum tempus a merchant, &c. and that his an- Cro. Car. 282. 


er to the interrogation is a direct affirmance; but they would ad- Cro. Jac- 222- 
| &c. \ 79 3 ** 444 · 673+ 
4 Bac. Ab. $03- 


3 
Marſhe's Caſe. er 
Ante, Page 225. Caſe 10. ns of. | 
HE caſe was argued by ALTHAM, that the writ of error lieth A writ of error 
by the executors, for the loſs of the goods which they ſhall lies by an exe- 
berviſe have; for it may be he had no lands, nor any loſs to 9" to reverle 
other than the executor z and ſo it is reaſon that they ſhould fer felony of 
ie the ſuit to reverſe the outlawry, and to be reſtored to the his teſtator. 
ds; and for that, vouched 43. Afiſe 41. & 49. 34. Hen. 6. 425. 
12. Ig. Edw. 3. ** Error,” where two may have ſeveral writs 3 
error or attaint for ſeveral loſſes; and 43. Adw. 3. pl. 32. 1. Leon. 325. 
kw. 3 pl. 25. 19. Ed. 4. pl. 5. & 6. where executors ſhall 3 3 
ea ſcire facias for the damages recovered, and the heir for the 3 oy 
And he ſhewed two precedents, Mich. Term, 11. Hen. 8. Godb. 377. 380 
\ 12. where one Sudely was indicted for robbery and outlawed, gn | 
executor brought a writ of er nd one error was aſſigned, 1. -—_ 
g of error; and one error was aſſigned, 1. Salk. 295: 
no proclamation was awarded; and a ſecond error, for that there 
$ not five months between the date of the exigent and the return of 
nd there a ſcire faciat was awarded againſt the lords of the fee, 
n was returned there were no ter-tenants;z and the outlawry 
reverſed, The other precedent was Trinity, 18. Hen. 7. Roli 3. 
cone was indicted of murder and outlawed ; and the adonm-_ 
tor brought error; and the error aſſigned was, Becauſe the in- 
ment was contra pacem domini regis, whereas the offence was in the 
Rickard the third, Cox E argued è contra: for that the out- 
nenched in the'realty, and the lands and goods are forfeited, 
the blood is corrupted, and therefore the executor ſhall not have 
*, quia de minimis non curat lex: and for that reaſon, at the com- 
hu, tenant for years ſhall not fallify a recovery which binds 
Ib. ELIZ, PART 1. | 1 the 
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Mann's the land in the realty, 39. Hen. 6G. Falſfie Recovery,” 19. 
cen. the common law, 12 hall not Nebel an office which — 
wardſhip, &c. for the king (for „ chattels) until the 
ſtatutes of 28. Rd. 1. ſt. 3. c. 18. & 2 Edw. 6. c. 8. And for th 
precedents cited, he ſaid the errors were ſuehi as were apparent fault 
which were reverſible by motion; and although the books of 1; 
Hen. 6. pl. 2. & 2. Rich. 3. pl. 21. are, that an ontlawry erroneq 
in this court is not reverſible by plea, but by writ of error, vet! 
faid the law is otherwiſe. —But THE JusT1CEs held, that an ont 
lawry here cannot be reverſed by plea, but ought to be by writ e 
error; and the clerks ſaid, ſo was the courfe always. But for thi 
matter they would adviſe. — E—Ü— 


Nora. 5. Coke f. 111. this caſe is it was reverfed at his ſuit. J. Faſcl.; 
cited to be reſolved that the writ of error Facile 1 4- fel. 558. 
was well brought by the executor,and that | 


Co. Lit. 256. b 


Cart l. en 53 Pett again Baſeden. 
n abc, t EZaſter Term, 33.-Fliz. Rell 392. 
A legacy ro» PROHIBTITION. The plaintiff declared, That whereas M. 
Pero. ape was ſeiſed in fee of divers lands, and being ſo ſeiſed made | 
dower, is condi- will, and made the plaintiff his executor, and deviſed part of h 
_— nd land to his eldeſt fon in fee, and that he ſhould have it when | 
the legatce . , , 
fue for the came to his age of twenty-one years; and that in the mean time il 
legacy in the executors ſhould take the profits for payment of debts and le 
n and deviſed iocl. to Roſe his wife pro et in exoneratione af 
plead that he dower in the ſaid land, to be paid by bis executor within one 
offered to pay it after his death; and that he died, and the defendant married Ry 
es" And further alledged, that the defendant, in confideration that! 
diſcharge, and un! sag I | 
the court refuſe plaintiff promiſed to pay him the 1col. within one year after thed 
ma pie, 8 pro of the teſtator, did agree and promiſe to the plaintiff to make hin 
an mau bo. reaſonable diſcharge of the 1001. and alſo to the plaintiff and the 
a reaſonable diſcharge of the dower of Roſe : and alledged in fol 
that he offered the payment of the 1 ool. to the defendant, and 
quired a diſcharge of the ſaid rool. and of the dower ; yet he in 
ing to have the ſaid 100l. and after to recover the dower of thela 
ſued for this legacy in the court chriſtian; and although he ol 
there the 100l. ſo as the defendant would make a diſcharge of dc 
yet they refuſed to accept this offer, and thereupon he ſued 2 
hibition. And upon this declaration it was demurred in law. 
Fist, Becaule this legacy is properly ſuable and recoverable 
court chriſtian. a | | 
SECONDLY, This agreement is no cauſe to draw it out of! 
ſpiritual court. | 
Tun r, He had not ſhewed performance of the agreeme 
for he faith he offered it, but faith not that he paid it, nor tha 
defendant refaſed it. 
FovuRTHLY, He ſheweth not the time he offered it. 
But THE CoukT upon motion were of opinion, that the 
bition did lie: for here the words, © pro et in exoneration” ® 
Co. Lit. 204, a. ©27dition, that he ſhall not have the hundred pounds until be 
Co. 10, 42. 3. à diſcharge of dower, &c. Then when he alledged, that be 
have paid, it, if the other would have diſcharged, &c. it 8 
enough, and the agreement between them is a cauſe of 37 
upon the cafe at common law; and this plea being miniſtered r 
ſpiritual court, and they refuſed, is a good cauſe of Probi 


Eaſter Term, 34. Eli. In R R ns 
Myngate againſt Marke. C. 


I us held upon evidence, that if the leffee for years of the queen A leſſee for 

be ouſted by a ſtranger, yet although he be out of poſſeſſion, he years of the 

ay allign over his term; for the reverſion being in the queen, he . 

not be out of poſſeſſion but at his pleaſure. 51 , chan he is 
ouſted of his poſſeſſion by a ſtranger. Ante, 15, 1. Sid. 399. Owen, 216. 1. Com. Dig. 402. 

Ard it was held, that where an action was brought by an alien as Where an alien 

\niniſtrator of J. $. Who was Engliſh, the parties being at iſſue, — agan 

e trial being per medietatem linguz, that it was not well tried, and Engliſh i bo: * 

he judgment was ſtayed; for when the plaintiff brings an action not tate, the trial 

| kis own rigbt but as adminiſtrator, the trial ſhall be by "gly — by an 

y: and ſo was it held, 23: Elia. in Dr. Fulid's Caſe. But if it had only. ry 

-n averred that the inteſtate had been an alien, it would be other- 

1 N | | Ci 


Argenton againft Weſtover and Lucas. C= 5. 
Eaffer Term, 33. Elis. Noll 1680. 


RROR to reverſe a fine. —FirsT Error. It appeareth by the Error to reverſe. 
record, that the caption of the conuſance of the fine was before . for vari- 
x KocR MANWoOoD, Chief Baron, 27th March 27. Eliz. and Pot. 675. 740. 
writ of covenant and dedimus pote/iatem bore tefte th April, fo 1 
conuſance taken without warrant ; and by the 23. Eliz. c. 3. - 9m 
day of the caption is always to be certified. But THE COR I. Mdod's Con. 
r- ruled it; and would not hear it argued; for they ſaid it is 590. 
d enough, and otherwiſe they thould reverſe divers fines. — 2 Fines, 
cov ERROR. The writ of covenant was, de manerio de Corthu- 
and the dedimus poteſtatem was, de manerio de Corib. der; and for 
$ variance there is no conuſance upun the writ. But it being 
h an alias Corthuther, it was held good. — Afterwards in Eaſter 
m, 35. Kliz. it was moved again, and other errors aſſigned.— 
k5T, That by the caption of the fine upon the dedimus potgſtatem, 
land was given to Meſlener and his wife, and to the heirs of the 
Vol the baron of the body of the feme begotten; and the fine 
poſſed was, to the heirsof the body of the baron upon the wife 
otten ; ſo is variant. But ALL THE Jus ricxs conceived, that 
4s not material; for in both caſes the'feme had but an eſtate for 
ad the baron an eſtate tail, and the words ate of the ſame ſenſe. 
EONDLY, Por hau, Chief Juſtice, took an exception, that 
"rit of covenant and the caption was, de manerio & tenement. 
five ſhillings rent, and the fine engroſſed was, de manerio & 
aan. But it was faid and agreed, that the courſe of fines is, 
f the rent be under five pounds, that they uſe not to mention 
the ſiue engroſſed.— TIR D ErRou affigned was, For that | 
*2ption was, /i contingat the baron to die without iſſue, that it f 
remain over; and the fine engroſſed was, / contingat that th 
ind feme die without iſſue, that it ſhall remain over; ſo it is 
=, But it was held all one, for the eſtate in remainder is always 
cd npon the more long eſtate which is the eſtate tail, yet it was 
ene ſenſe, — And afterwards the fine was affirmed. . | 
| A | Foxe 


aw» 
— * 7 
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can 6 Foxe againſt Goodſon. 


To Seclaration SSUMPSIT, That whereas the plaintiff had ſued-ſuch A adi 
n oſſumpfit for 11 againſt the defendant, and being at iſſue had ſued out 25 


ſts of ſuit, : g . 2 G 
— 2 Prius upon it; the, defendant, in confideration the plaintiff wall 
_ i wer ſurceaſe his ſuit, promiſed to aſſign ſuch a leaſe to him, and to 
crlonccue on his Coſts of ſuit: and alledges he had ſurceaſed, and the defendan 
demurrer, but had not aſſigned the leaſe, nor paid his coſts of ſuit. And upon » 


good after vers afſumpfit pleaded, it was found for the, plaintiff. ' It was alledged it 


Yelv. 110. arreſt of judgment, that the declaration was not good, becauſc h 
1. Bid. 413- did not alledge what coſts he had expended. —And ALL Txt Jus 
— . TICES were of opinion it was not good for that cauſe, and the defe 
Raym.s. dant might have demurred upon it; but he not demurring, but ta 
3. Bulſt. 31. ing iflue, he ſhall not now have advantage of it. And thereupon i 


Strange, 127- was adjudged for the plaintiff. 
Carr 5. ) Wroth againſt. W iggs. 


The jury are PPEAL of murder. The defendant pleaded not guilty, an 
1 being arraigned by a ſubſtantial jury of Middleſex, the eviden 
to find a priſon- ya” y , 
er guilty of was pregnant that he was guilty of man- ſlaughter, but for the m 
manſlaughter der was doubtful. The jury found he was not guilty. of murder 
5 of and being demanded if he was guilty of man · ſlaughter, they anſwere 
Poſt. 296. 466. they had nothing to do to inquire of it. Upon this THAN Cour 
| being in doubt, ſent Fenner, Fuftice, to the common pleas 
know their opinion; who conceived, that by the law the jury 
SLE _ not compellable to inquire of the man-ſlaughter. 
r. Hale, 449. Thereupon they gave their verdict as before; and the priſoners 
diſcharged. 9g. Ez. Dyer, 261. a. (a). 
47) But the jury may find the defendant guilty of manſlaughter. See Old. Bend. 
2. Roll. Rep. 460. IL. C. B. PaK xr's MSS. 


Cas 8. teen againſt Piper. 


By the common JT was held by THE Jus tricks, that a houſe in Londen whi 


— ant rep W L was part of the poſſeſſions of a priory that was diſcharged of pa 


a dwelling» ing tithes of their poſſeſſions, yet by the 37. Hen. 8. c. 2. (hal 


houſe. charged for tithes according to the ordinance there ; for before th 
| ſtatute no dwelling · houſe was chargeable for tiches, becauſe no . 
— fit ariſeth of it, and only noblemen's houſes are excepted. Ad 


912. Was adjudged accordingly, and a conſultation was granted. 
3. C. Dig. 108. 1. Roll. Abr. 636. Hob. 11. 14. Co. 16. 4. 5 


Cars 9- Scory again ft Baber. 


A edis to find PROHIBITION againſt the proprietor of the church of Sat 
_ — kirby in the county of York, who ſued for tithes of hay; 3 
chuck in leu ſurmiſed, that time out of mind the owners of theſe lands had fon 
of the tithes of ſtraw for the body of the church in diſcharge of all tithes of | 
DES not goed Cox k moved, that this is no cauſe of diſcharge, for the parſon us; 
% chargeable with it, nor had any benefit by it; and in Hilary J 
2. Bro. Ch. Caf. 30. Eliz. it was ruled, that where one preſcribed that he had uſed 


— 204. Poy the pariſh-clerk his wages in ſatisfaction of tithe - hay, this r 
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o diſcharge. And of that opinion was THE WHOLE COURT. scony 

zur ir he had alledged that he gave the ſtraw to the parſon, and he — 
Ciowed it in the body of the church, or that the parſon had a ſeat © 
«the body of the church, it had been otherwiſe; and thereupon 

anfultation was granted. | 


Eaſter Term, 


34 Eliz. In the Common Pleas. 


Sir Edmund Anderſon, K. Chief Juſtice. 
Sir William Periam, Kt. | 
Thomas Walmſley, Eg. | y Fuſtrees. 


n Francis Beaumond, Ey. 

= Sir John Popham, Knt. Attorney G eneral. 
nr Sr Thomas Egerton, ut. Solicitor General. 
L | 


Lyſs againſt Watts. ; "ES Cart . 


KOHIBITION upon a libel for tithes of ſlate ſtones, The de- — tithes due 
ſndant prayed a conſultation, for that heretofore the plaintiff on.] and > 
a prohibition for the ſame cauſe in chancery, and upon the one court grant 


del, and there a conſultation was granted; for otherwiſe he u ©/»laton, it 


8 , isa pround t 
de infinitely vexed, that when one court grants a conſultation, . 


Jul ſue a prohibition in another court. And of this opinion was tim in another. 
due Cour, that he ſhall have a conſultation, if before a con- Poſt- 736. 
wn was granted in another court upon the ſame cauſe, And it 


ap here held by THE JUSTICES, that no tithes are due of a quarry :. — pc 
—_— ſtone, for the parſon may have tithes of the graſs or corn 4. Co. Dig. 518. 
as : 4groweth upon the turface of the land in which the quarry is. Dougl. 620. 


Tropp againſt Bedingfield. cen 


VT upon an obligation. The condition was, that if J. S. Quere, Whe- 
Perform the arbitrament of F. N. if any be made before the ther a condition 


Hufen; and if none be made, if the ſaid J. S. came to the — — 
* 


ball in Norwich at the feaſt of Pentecoſt, and there ſuffers him- if one part be- 


Ve arreſted at ſuch a ſuit, and doth not remove himſelf, if comes impoſſi- 
ble by the act 


WW i ſuit be commenced, but ſhall anſwer to the action without of God ? 
. to the plaintiff at the feaſt of Michaelmas ten pounds; Ante, 10. 

_ * dc. The defendant pleads, that no arbitrament was Foſt. 399- 

of | wh the feaſt of Zaſſer, that J. S. died before Pentecoſt, and 

1 uſed «© nothing to the reſidue of the condition. The queſtion 5: Co. 22. 


ure a good plea?—And THE JUSTICES upon the firſt Pools” * 
1. Roll. Ab. 450. Jones, 171. 181. 2. Mod 202. 3. Mod. 232. Dougl. 690. 
[nun 7 motion 


—— — — ͥ́ꝓfEu r — — — 


— — — ˙ Ä ——— — 


- 
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Trory. motion conceived it was, becauſe that by the act of God . ds. 
8 prived of his appearance; and ſo his bond is ſaved, although he 


rix.v. Pay not the ten pounds, for he had election to do the one of the 
other © but they wauld adviſe. | 


— 


Cart 3 Maſon againſt Vevill. 7 


Special pleac : RESP ASS. The defendant pleads, that Alex. Nevill his ancef 
ms" tor was ſeiſed, and died ſeiſed, and the land deſcended to hin u 
ſon and heir, &c. 1 he plaintiff replied, that long time before A N. 
vill had any thing in the land, J. S. was ſeiſed in fee, and infeoffed 
four others to the uſe of himſalt and his wife for their lives, and aſte 

to the uſe of V. his ſon for life, and after his deceaſe that they ſha 
be ſeiſed ut in eorum priſtino flatu, upon condition that they ſhall r 
ceive the profits, and pay to B. the wife of V. twenty pounds 
annum during his life, and after they ſhall be ſeiſed to the uſe oft 
heirs. males of the body of V. that the baron and feme died; tha 
. entered and enfeoffed the faid Alex. Newill and died, who et 
tered, and deviſed it by his will in writing to his younger fon fe 
life: and afterwards A. the wife of V. died, and Nich. as fon 1 
heir of the body of V. entered, and let to the plaintiff. 
Upon this it was demurred in law,—Firſt, Becauſe he did nott 
yerſe the deſcent. Second, Becauſe, as this caſe is, the heir r 
of W.cannot enter; for by the feoffinent the eſtate tail is diſcontinue 
and none can enter except the feoffees enter and revive the uſe. 
But after motion of the caſe by the ſerjeants, without any 
argument, THE CourT gave judgment for the plaintiff; fort 
deicent is not traverſable, but the dying ſeiſed, which is conf 
and avoided by the deviſe. — And Px RI u ſaid, the deſcent in at 
caſe is not traverſable, but where both parties claim by the l 
Ante, 30- perſon ; and that this feoffment was na diſcontinuance, nor ba 
or 21. the entry of the heirg.—Dvere the reaſon, for the Court dil ol... 
ſhew any reaſon of their judgment. 14. Hen. 8. pl. 23. 19- oy 


fl. 6. 21. Elia. Dyer, 366. 


Carp +. Eyre again Woadfine. 
Eaſter Term, 33. Eliz. Roll $18. 


If a termor for T7 JECTIONE FIRM.F. The caſe upon ſpecial verdict vn 
ears be out- termor for years being outlawed upon the ſtatute of reculid 
wed, he ſhall . 2 ; 1 | 4 treaft 

be reſtored to by which bis term was forfeited to the queen, the lor | 
he term on re- and barons of the exchequer fold it for ten pounds to Fr. Mi 


verſal of . and afterwards the outlayry was reverſed. The queſtion v% 


- 


bers fold the termor ſhall baye again his term ?—And after argument 
by the king. GLANVILE of the one part, and BEAUMONT of the oth} 
Ante, 27 ANDERSON and WALMSLEY, Fufticer, conceived the term 1 C 
8 137. hate again his term, and not the money for which it ##" 
$73 and in whoſcſoever hands the lands came, and by whatſoere! Jon 


. 00. go. b. ſideration, the party ſhall be reſtored; for the outlavr) ou 
e 168. verſed, it is as if there were no record, and the queen? 


* 0 0 
2. Ver. 315. 2. Jones, 10. 2. Lev. 49. 2. Hawk. 656. 3. Bac. Abr. 233. 370. 8. Crom. Fre 
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; but conditionsl,- viz- it is good if the. outlawry be gad; and Err 
dereſore the term being fold, it is tied with the condition into . 
domlocver hands it cometh, that if the outlawry be reverſed, te 
era is reduced to the owner. And it is not like a fale made by the 
teri, for the ſheriff ſells it by authority of law to levy the money; 
nd there if the judgment be reverſed, the party ſhall be reſtored 
ar to the money and not to the term; for he loſt it not by the 
algment. —But PiR14 M doubted, and ſaid, that although by the 
el Book of 11. Hen. 4. pl. 65. that upon the reverſal of the 
wilawry the party ſhall have reſtitution, yet the Book ſpeaks not if 
de fold before. And here it is miſchievous of both ſides, if the 
arty that bought it lawfully ſhall loſe it; and of the other fide, if 
ke other ſhall not be reſtored to it, he ſhall have nothing; 
vr it will be hard to be reſtored to the money out of the queen's 
offers. But afterwards, Tin. 34. Eliz. ANDERSON and WALMs- 
er gave judgment for the plaintiff, PER14 M not being reſolved in 
. Vide 20 Eliz. Dyer 363, > a | 
Loftus' Caſe. 5 104 "Gran . 


OTA, PuckERING demanded the opinion of THE JusT1ces 
(V . 3 . | , If a huſband 

in this caſe. Loftus being poſſeſſed of A, term for eighteen makes a leaſe of 
zars, and of another term in the ſame land in reverſion for forty part of his 
e, died inteſtate ; his wife takes adminiſtration and enters, and ha D 
nutieth 7. . who let it to F. D. for twenty-one years, rendering and not the exe- 
at, and makes his executor and dieth. he queſtion, was, If cutor ſhall have 
is wife or executor ſhall have the rent? PENAM. During the _ ſt 

, WUYE. L198 . lite, 33» 

it term for years the executor ſhall have it; for the baron had 
ren away all that term, and no intereſt remained in the feme, and Sed guete, 
he rent by the indenture ſhall go to the executor ; but for the re- Vide Poph. 3. 
luc of the term of twenty-one years, which is derived*out of the 97: 148. _ b. 
ale for forty, the wife ſhall have it, as annexed to the reverſion or (5. a. 4 1 
m which the wife had. — Pere, for the other Juſtices delivered Cro. Car. 34· 
50 opinion. | "3h - _ 418. 

; N | | 2 | Co. 97. 
1 8 $41. Codb. 279. 3. Keb. 299. Vent. 259. 3. Will. 278. 2. Bl. Rep. 8o1. Cop. 01. 
wa. 33 b | 


Bayly agu Churington. | | Care 6. 


tio for theſe words: „Thou art a falſe knave : thou waſt Words not 

* arraigned for two bullocks.” — Adjudged that the words 2 ionable. 
ere not actionable; for he ſaith not he was arraigned for ſtealing 

obullocks: and if the words had been fo, yet the words had not N 
N for a man may be arraigned for felony, and yet be B. R. 3 
con. f 5 


Charnel's Caſe. „ ea 


5 CTION for words againſt huſband and wife, becauſe the wife Words import- 
laid, 4 My turkies are ſtolen, and Charnel hath ſtolen them.“ ing eg 
- moved that an action lay not; for it appears that the feme%\a;onable, the 
Ml hve no turkies, for they are the baron's, and ſo could not ſhe can have no 
me; and then no diſcredit. | goods. 
| Cro, Jac. 299. 1. Roll. Abr. 744 4. Bac. Abr. gog. 
CUuRIA | 
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Calle Cuni4 contra. Becauſe ſhe had charged him with ſtealing ; 2nd 
Cn. if one which hath no horſe faith, „J. S. hath ſtolen my horſe” 
this is as great diſcredit as if he had had one, for every one know, 

not whether he had a horſe or not. 


bh. Elitbeman againf Blitheman. 


A covenant by OWER. . The defendant pleads, ne ungues ſeile per dower, ty, 
woent in — D and upon this they were at iſſue. The 2 3 1. 
ſhall remain and verdict, that J. Blitheman, the huſband of the demandant, and 
Le to his ſon af. father of the tenant, was ſeiſed of the land in tail, and in conſider; 
wan” 1 co07vIN tion of a marriage of the tenant his eldeſt ſon, covenanted by indes. 
wife ſhall be ture, that this land after his death ſhall deſcend, remain, or ful 
— be to the ſon and his heirs; and afterwards he taketh the demandart 
— 348. H to wife and dieth. And, If he was ſeiſed of ſuch an eſtate of which 
ſhe was dowable ? was the queſtion.— And THE Covurr reſolved 

Co. 2. $2. a. 72. for the demandant : for by the indenture no eſtate was altered i 


1. And. 291. the baron, but he remaineth tenant in tail as before; and this i 


Ron, 583. 940. two cauſes. 


I. Roll. Ab. 677. | | 
Sh. Touch. 50g. Firſt, Becauſe it is only a covenant and executory, for which a 


Gilb. Uſes, action of covenant lieth if he perform it not; for it is not that b 
2. Ld, Raym. Will ſtand ſeiſed to the uſe of himſelf for life, and after to the uſe al 
781. the ſon, but only to that it ſhall deſcend, remain, or be to the {a 
after his death ; which may be by his permiſſion that it ſhall deſcend 
and be to the ſon, without any alteration of the eſtate. 


2. Levinz. 84, Second, If it were an expreſs covenant that he would ſtand ſeiſa 
to the uſe of himſelf for life, and after to his ſon, this had bee 
Poſt, 471. void to alter the uſe to the ſon ; for he being tenant in tail, and re 
ſerving to himſelf an eſtate for his own life, in that he reſerved al 
that he might lawfully diſpoſe ; and then by the covenant he 0 
diſpoſe of no more than he can lawfully do; and ſo the limitato 
after his death is merely void, and the eſtate remained in him bx 
o) It is now fore (a). For both which cauſes, but principally for the firſt, th 
ſettledthatare- held the demandant ſhould have judgment; and it was given x 


leaſe or a bar- : | 
vain and fale b cordingly. Vide 2. Co. f. 52. 
z tenant in tail is not abſolutely void, but gives a baſe fee, voidable by the iſſue in tail. Salk. 6 
Comyns, 120. 7. Mod. 18. 11- Mod. 19. 3. Burr. 1705- 


Nor, On the laſt day of Exfter Term, a very ready and ſingular capacity. # 
34. Eliz. died & Chriflepher Wray, Knt. admirable paticnce. He was ſucceeded! 
chief juſtice of her Majeſty's court of queen's Sin Jou Pornam, Attrny 
bench; a moſt reverend judge, of profound 3. Co. 26. 6. Co. 75 Cro. Jac. 166. 

| and judicial knowledge, accompanied with 


Trinity Term, WE. 
10 34 Eliz. In the Queen's Bench. 


le, . 1 
rk Hir John Popham, Rut. Chief Fuftice. 


&r Francis Gawdy, Knt. 


John Clench, Fg. 5 1 Fuſlices. 
Edward Fenner, Eq. Ry Ke 
2 ir Thomas Egerton, Attorney General. 
cl Hir Edward Coke, Solicitor General. 
hd m__ 
Fox aguinſi Lee. 8 


Trinity Term, 33. Eliz. Roll 555. | 
RROR of a judgment in Ludlow, in debt upon an obligation. 1, bond for the 
L The condition was for payment of ſeventy pounds, ſcil. 35l. payment of 
at one day in the Temple church, Londen; and 351. at ano- ry tage ſeve- 
ther day. The defendant pleads payment of the ſeventy pounds at piles of pay. * 


Ludinu ſecundum formam et effetum conditionis prædictæ; and iſſue ment ſecundum 


- 


A : taken upon it, and found againſt him, and judgment given for the — 72 


plaintiff, And two errors were aſſigned. Fdeeedit is good. 
FixsT, That he alledged payment of the ſeventy pounds ac- : 

cording to the condition, where he ought to plead ſeveral payments, a $49+-571. 

of thirty-five pounds at one day, and of the other thirty-five pounds: _ 267. 

at the other day, and not to couple them together. But yx 5 

CourT held it good enough ; for when he pleads payment ſecun- 

un formam et effetum conditionis prædictæ, this reddendo fingula ſin- 

zuli is as if he had pleaded he had paid them ſeverally at the ſeveral 

days. 2 | 

Second ExRoR. For that the names of the jurors did not ap- hen che 

ear of record. — But it was held good enough, for that never ap- jurors names 

jeareth where the jury is full of the principal pannel z but where — re- 

the inqueſt is part of the principal pannel, and part by tales de cir- * 

nſlantibus, there the names of both ſhall be entered upon record. 

and the judgment was affirmed. N 

Yates againff Windbam. cn ©. 
Vide Ante, page 64. and 155. 


[was moved this term. Cox x ſhewed that up the ſecond 
oy quod coram wobis reſidet, the plaintiff afigned new errors, —— 
|, a diſcontinuance z and that the judgment was, that the defen- brought after | 
an jit in miſericordid ; whereas it appeareth, that the defendant —— 
ud appcar upon the ſummons. To which the defendant in the and errors aſ- 
nit of error appeared and pleaded, that heretofore the plaintiff —_ 
Fought a writ of error upon this judgment, and ſhewed all the kun aay a 
Froceedings in it; and that this is diſcontinued, in which none of other errors, ei- 
eſe errors were aſligned: and upon this the plaintiff demurred r Velchin an 
hv. Cox E argued, that this writ of error, and the errors cord: b 1 
| 9 , cord; but it 
Wpned upon it, cannot be maintained.—Firſt, The plaintiff can- muſt be entered 
Uledge diminution to reverſe a record, after errors aſſigned, 4 
nd ſcire facias ſued upon it; nor can the defendant alledge it after writ. | 

"lb of erratum pleaded, for by it the record is affirmed ; and ſo 


28. Hen. 


bother, raiſes a 
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Yares 28. Hen. 6. 7. Edu, 4. & 22. Edw. 282 In a writ 0 
NE. 64 error, coram v9bis reſidet, the plaintiff ſhall not aſſign errors but i 
An. the record removed, and not in the judicial proceſs ; for the word, 
A of the writ are, that there is error in records guòd coram whic reſda, 
— . ſo it is admitted, that this is all the record. —Thirdly, Upon a urt 
1. Stra. 609g. of error, quod coram vobis redet, the entry is allegando errore: pre. 
Ld. Ray 151. dif? in formd predit? allegat. and fo is the precedent Trin. 20. Hen. 
2 88. But if theſe errors be over- ruled, he may aſſigu other erran 
within the record: but here is no mention of the former error, 
Alſo this is entered in another roll, and not upon the ſame roll, f 
that the Court might fee altogether, and fo is the courſe; other. 
wiſe the Court ſhall not intend it to be the ſame cauſe, and the 
Court ſhall be compelled to, infinite ſearch, which the law will not 
allow. — But THE Jus ricEs ſaid, that inaſmuch as the firſt writ i; 
diſcontinued, and this is a new writ ſued, the plaintiff is not tied to 
the former errors, but may aſſign other errors at his pleaſure ; for 
it is now as if no errors were aſſigned before, and he may aſi 
other errors in the record, or other errors out of the record; and 
this removing of the reſidue of the record in this manner is well al 
lowable; and theſe errors may be well aſſigned: and as to the 
points they were ſatisfied ; but for the entry of it upon another rol 
they doubted, and would adviſe. —And afterwards for this cauſ 
it was held a miſ-entry, and the plaintiff put to a new writ of error 


Caen 4 | Beaucamp againſt Neggin. 


Money paid for ERROR of a judgment in aſſumpfit.—Firſt error. For that 
the uſe, and at Neggin the plaintiff in the aſſumgſit declared, that whereas the 
the r-quef of in- fi Beaucamp, in conſideration that the ſaid Neggin had paid ft 
entinumg con- him, and at his requeſt, to C. at ſuch a day (which was a year beto 
ſideration. the promiſe) ten pounds, he aſſumed to repay it cum inde requit 

| et. Which conſideration is not good, becauſe it was for a thing 
_— aſt.—Second error. The afſſump/it was laid at Worcefter in 4 
21 286. Wards ibidem, and the venire facias was of the city of Woref 
3. Term Rep. whereas it ſhould be de Alta Wardo; for by it, it is intended the 
mu be more wards. Sed non allacantur. For as to the firſt, when ti 
Vide ante, 42. Payment is laid to be at his requeſt, ,the conſideration doth continue 
and note (a) and ſo is the common courſe. And as to the ſecond error, it ! 
P- 260. not be intended that there be more wards, except it be alledged. 


| C4514 3 | Brown againſt Worſely. 


Damages /-ve- PV RROR of a judgment in the common pleas, in an action f 


4 7 ' words, viz. „Thou art a whore and a thief, for thou 


Poſt. 2 N 
2. Roll Ab. g. error was brought, for the words will not maigtain an 
Cho. Jac ng and no remedy for them at common law. And as for the f 7 
Dongl. 730. words, although the word « thief” will maintain an ache 
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be words ſubſequent will not maintain the former. —Buy. Mich. err? 
tin WY +1. 35, liz. the judgment was affirmed, that an action lay for ; 


Wor Iv. 


ors WY doe lat words: but for the words “ Thou art a whore,” no aQion 

dt; þy: and as to that, the judgment was reverſed. 

wr! | I A I 

— Pyers againſt Turner. 3 C481 5. 
n.. | Hilary Term, 34+ Eliz. Roll 166. | 1 

ron 88UMpSTT, as adminiſtrator to Greenway. And declares, That nt cannot 
* whereas one Walter Turner, the ſon of the defendant, was — 


„ bond by obligation of eighteen pounds to the inteſtate; which on a promiſe to 
money was not paid at the day, but the ſon moved the father to Pa mg p way 
pay it for him ; the defendant, in conſideration that the inteſtate ar — * 
| not BR ee give him a longer day, promiſed to pay it; and that the a bond againſt 
nit WW inctiate gave him a longer day, /cil. the fixth of Moy, Sc. And Ms 45 
d to upon non gſumpfit pleaded, it was found for the plaintiff. — And it we ger 

; ori s now moved in arreſt of judgment, Firſt, That he did not ſon's requeſt. 
021 WY ar the place where adminiſtration was committed, as 35. Hen. 6, Ante, 207. 240: 
and pl. 31. is. Sed non allocatur ; for it is good in a declaration, but sed vide Cowp. 
ot in a bar.—Secondly, It was moved that here is no conſidera» 128. contra. 
tion; for the giving day to the father who was not indebted, is 

I not material : otherwiſe, if he had given day to the fon. Sed non 

alkecatur ; for by Ga w laying all the matter together, that the | 

fither required it upon the requeſt of the ſon, and the other 

giving day, it is good; and a recovery in this action, ſhall be a 

good bar in debt upon the bond againſt the ſon. —And to this 

ut COURT agreed, and the plaintiff had judgment. No rA. 

Irin. 37. Elia. in the exchequer-chamber this judgment was re- 

vrled, for it was no conſideration. yr Yes. 


Haſſall again f Juxon. : Caun 6. 
Tas for breaking a houſe. in ſuch a pariſh and ward in The gory need 
London. Upon not. guilty the jury found the treſpaſs, and —_— 


that the houſe was in the parich, but not in the ward. — And it was treſpaſs is laid, 


del that this verdict is for the plaintiff; for the finding it was Ante, 41- 
1 not in the ward is ſuperfluous, it being admitted by the parties ; Dyer __ 
0100S 2nd the jury had not to meddle with it: and it was adjudged for 2. Co. 2 
, the plaintiff (a). 3 | U. — 395. 
6 (a) Aliter in ejectment. L. C. B. Parc xn's MSS, 5˙ 3¹5 
Allens againſi Andrews. c= 7. 


Hilary Term, 34 Eliz.” Roll 720. 


100 K TH: plaintiff had brought debt as adminiſtrator to Geo. Far- To a ſeire ſaciar 
yh ne, by reaſon of adminiſtration committed to him by t racks — 


chbihop of Canterbury againſt the defendant, and had judgment cannot plead 
9 recover z and after the year brought a ſcire facias upon the any matter 
udpment. The defendant pleaded, that the inteſtate died in — 2 
Lindon, and had not bona- notabrlia in divers dioceſes z and that ed to the 2 Kos. 
the judgment, the biſhop of Londen committed adminiſtration Foſt- 31. 457- 
0 the wife: and upon this it was demurred. —And ANDREWS 184.163 
kimſelf moved, that he might well plead this plea; for it was «.Salk.2- 39-600. 
matter of puiſne temps, and he could not plead: it before.—But all LE 853. 
THE JUSTICES held he came too late. For Poyman ſaid, if the B. R. fl. — 
tion had been repealed, he might well avoid the judg- Cowp. 726. 


ag 
AupztW*- which is not ſufferable ; and the plaintiff had judgment. 
os +. Boyer againſt Jennings, 


A bad replica- ERROR of a judgment in debt in the common pleas, where the 


tion cannot he 


aſligned for er- replication : and the defendant did not rejoin, but judgment vn 
— ＋ / given againſt him upon a nibhil dicit; and now he would aflign 


dic. 
Ante, 62. 


8.Co. 133. b. judgment was to be given for him.—But THE Cour held he 
1. Term Rep. could not affign error in it; for judgment being given by nibil dia, 


40. 


Carp 1. 


If the feoffee of TD) EPLEVIN. The caſe was, A diſſeiſor infeoffed a ſtranger, and 
a diſſeiſor l 


the land 


ing an aſſiſe a+ 


2 the diſſei · diſſeiſor pleads to the aſſiſe nul tort, nul diſſeiſn, Æc. and found * 
dehhethe ter- againſt him; whereupon the diſſeiſee recovered, The quel- 


284 


ALL we ment by this plea, for it was of puiſne temps. But this was a matte 


Trinity Term, 34. Eliz. In C. B. 


he might bave pleaded before, and it is in adnulling of the record, 


Eaſter Term, 33. Elia. Roll 248. or 348. 


defendant pleaded a good bar, and the plaintiff made an il 


error, for that the replication was ill; ſo that it appeared upon 
his own ſhewing, that he had no cauſe of action, and then no 


it is all one as if no bar or replication had been made; for the 
Court, without iſſue or demurrer, ſhall not adjudge upon the repli. 
cation : and although it was entered, yet when the defendant doth 
not rejoin, this is a waiver of all; and if it were in this court, it is 
never entered until the rejoinder be made. Wherefore the judg. 
ment was affirmed. 3. Hen. 6. pl. 41. 38. Hen. 6. pl. 39. 12. 
Edw. 3. Effagn” 17. | wat 

a — _—_—_ — 


Flower againft Rigden. 
Trinity Term, 34. Eliz.— In the Common Pleas. 


* after the diſſeiſee brought an aſſiſe againſt the diſſeiſor only: 
and the feoffee pending the aſſiſe let the land to the plaintiff, 1he 


| 
* tion was, If the termor for years ſhall falſify his recovery? that is * 
Foſt. 718. to ſay, that the defendant in the aſſiſe ne diſſeiſe pas ?— And it vas Wt, 
27.Hen.8.pl. 3. agreed by THE CovukrT, that he might: for the termor here did ll 
21. Hen. 5. pl. ag. not claim by him againſt whom the recovery was had; and there th 
9. Co.135. is no doubt that the freehold, out of which the term is derived, 3 
. La: N. z not recovered, and the freehold is not bound by it. And the * 
doubt at common law (a) was, if the termor might falſify where lnt 
the recovery was againſt the leflor ; but it was never doubted, but = 
that where a recovery is not againſt the reverſioner, but againſt a erl 
ſtranger which had nothing in the land, but that the leſſee migbt ug! 

falſify in point tried; and ſo is 1. Hen. 7. pl. 19. And it is a rule, Wa 
that every ſtranger to a recovery may falſify (for he cannot have . 
error or attaint), if he came not in pending the writ, by bin Wl 
a gainſt whom the recovery was, for then he is bound. —And after. id 
wards it was ſo adjudged, that he might falſify in the point tried. ke 6 

(a) See 21. Hen. 8. e. 15- 

Carz 3. Farrar againfi Johnſon. | | i; 
A fine levies of THE caſe was, A feme leſſee for life, the reverſion to two copare N 
aſeigniory or re- cencers, the and one of the coparceners make a | n 
verſion to 2 uſe, years of the whole, rendering ten pounds rent per annum to the * 
is executed by , a 
2. Hen. 8.c.16. eme during her life, and after ten pounds to the ſaid coparcener- * 
Dougl. 774 Afterwards the feme and the two coparceners join in a fine, fur cette F 


ſans de droit come ceo, Wc. to two ſtrangers, to the uſe of my 


Trinity Term, 34. Eliz. In E. * 


0 ale of himſelf, if attornment be needful? And reſolved it was 


got; for he is in by the 27. Hen. 8. c. 10, So in every cafe of a 


fue levied 


the e an. n { 
rexerlion to which the rent was incident is gone? Tus CourT 


doubted, but inclined it was not; for every one granted what in 
him lay,—PER1AM ſaid, if they had not levied a fine, and tenant 
for life died, the leaſe was good but for a moiety of the parcener 
that let, yet the rent remained for all. e f 4d * 


he 

it | | 2D) 

2 Edwards' Caſe. Caex t, 

a Trinity Term, 34. Eliz. In the Exchequer Chamber. | 

is CTION upon the caſe. For that the plaintiff baving a cellar, fa an ation on 

g A in which he put divers hogſheads of wine, and the defendant er- hs 

2. ring 2 warehouſe over the cellar, maliciouſly laid into the. OE hs 
nrehouſe ſuch a weight of wares, gd propter gravitem ponderis houſe by means 
he floor of the warchouſe fell down and fpoiled all his wines, by whereof it fell, 


[pon this it was demurred in law. And the principal cauſe of the 
lemurrer was, for that the plaintiff laid to the defendant's charge, 
bat he malitioss did overcharge the warchouſe with wares, and that it 
ell propter gravitatem ponderis; and the defendant anſwered, that it was 


ere uinous, and fell propter ruinoſitatem, and did not traverſe that which 
ed, hid to his charge, And this caſe was argued by ATE1NSON and 
3 LEMING for the plaintiff, and by CoKe and DAI. TON for the defen- 


uit.— And after ſeveral arguments at the bar, GEN and CLAkk, 
eum, held ſtrongly, that the plea was not good for want of a tra- 
rc; for when a maſfeaſance is laid to the defendant's charge, he 
| ght expreſsly to traverſe it, and not to anſwer it by argument.—- 
a Manwoop, Chief Baron, held ſtrongly the contrary, that the 


out anſwering expreſsly to the waſte. 80 in an action upon Hoſtl 
caſe againſt an inn-keepen, it-is a good plea, that the plaintiff 
v robbed by one who came in company with him, without tra- 
lng that it was by his default.—But it was anſwered, that no 


I 


4/ca/ance is expreſsly ſuppoſed by theſe. acts, but only a permiſ- 


at- Arey ous 

for But here an ill a& is expreſsly ſuppoſed, which ought ex- 

the 0 ly to be traverſed. And the two Barons ſaid, that ſo was the 

a | ” Ko the a Judges, 2 whom they had conferred: 
| againſt the opinion of Manwood, th ; | 

1 te plan pion of Manwood, they gave 1 

the Higbgate. 


the huſband of the . coparcener that joined in the leaſe. Two Fa * ** 


'eſtions were moved. — Firſt, If he in the reverſion levy a fine to jenen. 
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of a ſeigniory, or of a reverſion to an uſe. Second, If Co. Lit. 309. b. 
y this joining in the fine by tenant for life with the reverſion, ii 22 68. 
'. eſtate for life be ſurrendered, and the rent extinct, becauſe the to. Jac: 193. 


ich, Kc. The defendant pleaded, that J. S. was poſſeſſed of — — mcg 


he warehouſe, and of the cellar; and let the cellar to the plain- and therefore it 


if, and the warehouſe to the defendant; and that at the time of — — 10 


nd e leaſe made, the warehouſe was much in decay and ruinous ; as overcharge | 
Y: achat there uſed to be laid in the warehouſe a thouſand weight, ed. | 
ne ad that he put in it but eight hundred weight, et propter ruinofita- 

„ mit fell down; and concluded his plea, er Hoc paratus eft verificare. 

Cle 


ka was good; for he confeſſed that it fell, but ſhewed how ; as Sce Calje'sCaſe, 


 vaſte, the defendant pleads that it was ruinous at the time, 8 we 
Fitz. f. 


„ * 


| 
| 
| 
| 
| 
i 
| 


ODS ITS 


236 Trinity Term, 34. Eliz, In E. C. and C. W. 


Caiz 4. | a Highgate againſt Diggs. 
Trinity Term, 34. Eli. 


An imperſedion ERROR aſſigned was, That Diggs had brought a writ of coe. 
wy 1 ; nant, and declared upon an indenture; but in the bill upon 
dick. ere the file, there was no date of the indenture, but ſpaces left for it; 
Ante, 119. but the declaration was perfect and compleat: and for that the bil 
Sed vide upon the file is as an original writ, which is the warrant for the de. 
Hob. 264. clarat ion, and this not being perfect, the declaration cannot ii 
Jones, 304. it. For this cauſe the judgment was reverſed. And they ſaid, if 
1. Co. Dig. 319. there be no bill upon the file, this is a plain cauſe of reverſal, and 
that they had ſo adjudged it. And fo it is here as if there were ng 
bill. Wherefore, &c. ey Nw”: 
See 18. Eliz. c. 14. 21. Jac. 1. c. 13. 16. & 1). Car. 2. c. 8. 4. & 5. Ann. c. 16 
5. Ceo. 1. c. 13. , 


Carr ＋ Rawſon again /t Maynard. 


Eje&ment * ERROR of a judgment in the queen's bench. The error aſſigu- 
— of 1 ed was, That in an gectione firmæ the plaintiff did count of x 
8 = leaſe of one-fourth part of a houſe in N. in four parts to be divid- 
tho'it ſayhe ed; by force of which he entered in tenementa predif?, and wa 
— inde paſſeſſtonatus, until the defendant did eject him de tenement 
— predif ; whereas he ought to ſuppoſe his entry into the fourth 

IN part, and the ejectment of the fourth part.— Sed non aliccatur : for 
ooo THE JUSTICES ſaid, that the entry and ejectment ſuppoſed : tr 
2. . Rep. nementis predif” ſhall not be intended of the entire tenement, but 
11. of the fourth part of the houſe, according to his declaration: aud 


the judgment was affirmed. 


c . Jernengham and Cornwallis. 
Trinity Term, 34. Eliz. In the Court of IWard:. 


A deviſe of PHE caſe was, A man was ſeiſed of three manors, of two in 
three manors fee, and of the third in tail, all being held in capite; and he 
ot ds deviſed all of them to a ſtranger. The queſtion was, For bor 
third in tail, is much this deviſe was good ?—This was referred to the tue 
2 1 Chief Juſtices ; and they conceived it was good for the whole tio 
a9 3 24. manors which he held in fee, and void for the third; for he being 

tenant in tail of the third manor, and that deſcending to his iu 
Powel on Dev. ig à ſufficeient performance of the ſtatute of 32. Hen. 8. c.). and 


Fw the intent of it is ſatisfied. 


Michzelma 


Michaelmas Term, ** 
1. and 35. Eliz. In the Queen's Bench. 


Sir John Popham, Kut. Chef Juſtice. 

$r Thomas Gawdy, Knt. | : 
Edward Fenner, E/. | > Tuſtices. 
Joka Citeach, Z/4- ĩðͤ 
Sir Thomas Egerton, Knt. Attorney General. 
Sir Edward Coke, Kut. Solicitor General. 


3 


aid. 


Beal againſt Charter. c 


RESPASS for falſe impriſonment. The. defendant juſti- The dereliction 
1 fied as conſtable of A. becauſe the plaintiff brought a child be tony any mm 
of the age of two months, and laid it in the church-yard which a con- 
ef 4. to the intent to have deſtroyed it, or to charge the pariſh fable 1 | 
vith the keeping of it; for which he did arreſt him, and put him 7 ofEnder in 
i the ſtocks 3 for which, &c.— And upon this, it being demurred, the ſtocks. 
x was held a good juſtification, for it is an ill practice, and is good Ante, 204 


ſe to ſtay the plaintiff, and to impriſon him. And afterwards — 0 


uk r the ſame term it was adjudged, that the plaintiff mil capiat per Owen, 38. 
ſor lam. e ä 1. Leon. 327. 
1. 5 ̃ N 

but Grute againfi Locroft. | Can 2. 
aud | 


Eaſter Term, 33, Elia. Roll ak 


RESPASS. Upon demurrer the caſe was, Baron and ſime A huſband ma 
jointenants during the coverture for ſixty years; the baron by make a leaſe o 
centure let all the land for ſeventy years, to commence imme- —.— 
"ately after his death; the baron dieth, and the feme ſurvived. with his wife, 
lhe queſtion upon demurrer was, If this be a good leaſe to charge _ e eee 
, ; | 7 
ie poſſeſſion of the feme ? | my 7 Will be 

lt was firſt moved that it was a void leaſe, becauſe it was not to good, though 
ammence till after the death of the baren; and it might be that 1 wile ſur vive. 
e might overlive the whole term: and it is all one as if he had an 


= the term to commence after his death, which had been * 466. 
vid, | | | 1.CO 155.4, 


d he LENS Moor, 395. 
bor econd point, He dying before the term commenced, the in- Poph. 4 

wol rest is veſted in the feme. $2 | 3- Bac. Abr. 
po But it was adjudged a good leaſe. For as to the firſt, it is not 4 
deine the caſe put, for there nothing paſſed until his death; but 151. 5 
«Aut, ea good term is created in intereſt, although not in poſſeſion. Cowper, 201. 


for the ſecond point, the baron having an intereſt to diſpoſe of Vogl. 53: 
his life, he might diſpoſe of all the term, and it ſhould bind the 

*: ſo when he hath diſpoſed by an act executed in his life of 

pe intereſt of the term, and hath created a term in intereſt, this - 

* good as if he had granted all the term. And ſo it was ad- 


: Nlartidale 


ged. 1. Co, 155. a. 


288 Michaelmas Term, 34. and 35. Elie. In B R. 
Martidale againſt Martin. 


8 FJECTIONE FIRMA, by the leſſee of Sir Edu. Cl 
againſt the leſſee of Peacock, for certain lands in Thetford. — Up. 

* rraft and con- on ſpecial verdict the caſe was, An anceſtor of Sir Ed. Clere de. 
N viſed certain land to divers and their heirs (under whom Pac 
75 20 devi- claimed) to the uſe of them and their heirs, upon this truſt ard 
* ſeer ſhould confidence, that they out of the profits of it ſhould erect a free. 
Ny 2 free ſchool, and pay ſo much to the maſter. yearly, and ſo much to the 

ſet ot, is not ** 

reſtrained by uſher, and ſhould give ten pounds per annum to five poor men; 
23. Hen. 8. and it was found, that the land was not io employed, nor any 
cel word ſchool erected. &c. and, If this were a condition for bret 
create a condi» whereof Sir Ed. Clere might enter? was the queſtion. —There were 
tion. two points in the caſe. Firſt, If theſe uſes were void by the 
| 23. Hen. 8. c. 10.? Secondly, If it were a condition ? Afier ar 

1. Co. f. b. gument, all THE JUSTICES held, Firſt, That it was na: reſtrained 
2. Leen. 154 by the 23. Hen. 8. c. 10. for that was only to reſtrain ſuperſtitions 


_ = uſes, and never intended to reſtrain uſes that were in favour of 


Poph. 8. learning, and relief of the poor. Vide 1. Co. Porter's Caſe. Second- 
Ch. 7 ly, They reſolved it was no condition; for the words being upon 


271+ 444 truſt and confidence, ſhew that he repoſed truſt in them, and 
would not have the land return for non-performance of it; and 
there can be no more apt words to ſhew his intent, and not to tie 

| the land with a condition. th 

2. Leon. 33 Pornam cited Marhin's Caſe (which was entered Mich. 29. & 

1. And. 139 30. Eliz. Roll 649.) where the leſſor deviſed his land to his lefſee 

Irs for years, for the ſame term he had before, and paying the ſame 
rent, and at the ſame days and upon the ſame covenants which 
were in the firſt leaſe. And the queſtion was, If this were a (caſe 
conditional, that his leaſe ſhould ceaſe if he did not perform tle 
covenants? And adjudged it was not; for the firſt covenants vere 
only by way of covenant, and not conditional. And here it cat- 
not be by way of covenant ; and therefore the deviſe as to that 
was void, and ſtood for the reſidue.— And afterwards it was ad- 
judged far the leſſee of Peacock. | 


Carr 4 Juſtice Fenner again Fiſher. 


Treſpaſs may TRT ass. The defendant juſtified, for that 70. Wright | 
he maintained ſeiſed in fee, and let to him for years; that the plaintiff, clam 
I and ing by colour of a deed of feoffment, where nothing paſſed, en 
therefore, tered, &c. The plaintiff replieth, by. proteſtation, that 1 
though the plea as not ſeiſed in fee; pro placito ſaith quod uon demifit. pl 
woes cg this iſſue was joined, aud found for the plaintiff. It was 90 

= +-— f int] h not made 30) 
plaintiff's title, moved in arreſt of judgment, that the plaintiff hat 140. 
3 — title to himſelf in his replication.—But all THe JUSTICES * 
— by has good enough; for in this action a man need not make 20) 
nies the matter to himſelf; but otherwiſe in an aſſiſe, or other real _ 1 
altedged by the py the defendant's plea, that the plaintiff entered by co 4 5 
Ante, 64 deed of feoffment, in that he doth admit him to be tenant a. 1 
Toft. 335. which is not deſtroyed. And it was adjudged for the 7 
ef -<"g V. 18. Edw. 4. 26. 3. Ed. 4. 18. 2% Edu. 4. © Treſpaſl '4 


Cro. Jac. 19. Foſt. 378. Stra. 1238. 


Mickaelinas Term, 31. and 35. Eliz. In B. R. FT 289 | 
5 Appleton againſt Burr. | Cane g. 


8 US EE Bp IS 3 - 2 8 
Thon of a judgment in the common pleas, in an action up- — 


on the caſe againſt the plaintiff, ſheriff of E. for ſuffering a need not ſnew- 


pe * — 
6 who was arreſted 2 cap1as upon an original where the pri- 
f bank eſcape by a capras upo 1 


finsr Exkon, It was alledged, that the ſheriff directed his war- —— 

"t to the bailiff of the franchiſe to arreſt him, who arreſted him, pearance at the 

rd delivered him to the under-ſheriff in ed parte authorizat', Wc. _— of the 

and ſhewed no place where the bailiff delivered the priſoner, for it 8. C. ante, 158. 

may be it was Out of the county. | | | 
rcon ERROR. lt was not ſhewn, that the priſoner did not ap- 

year at the day; and if he did appear, the plaintiff was at no loſs. — 

od nn allxcatur ; for the ſhewing of the 8 was but an induce- 


nent to the action z and when he pleaded not guilty, the eſcape 


el the matter material: and to the ſecond, though he did appear, 
7 the tort is not purged. And the judgment was affirmed. 
P 0 ; 


Charnock agamſi Sherrington. e GG"; 


and OR. For that Sherrington recovered againſt one Worſelj in A man enfcof- 
and debt, and afterwards Wor/ely enfeoffed the plaintiff of his land; 1 
de then Sherrington ſued an elegit upon the judgment; and the againſt the fe- 


kintiff before execution made, ſued this writ of error, and would offor, cannot 


ess error in the judgment. And it was demurred in law if the — 5 — 
llee t did lie —CUria. It ſeemeth it did not. Firſt, That the is aggrieved by 


ffee cannot have a writ of error, except it be for error in ſuing the execution. 
e execution. Secondly, Till execution ſued, he is not a party — 
rieved; and this was the reaſon that he in the reverſion or re- 3 Co· 4 © 
under ſhall not have error in the life of the tenant for life, upon 

jlzment given againſt the tenant for life, becauſe he was not a 

ny grieved ; but he might have it after the death of the tenant 

life, before the ſtatute. But EGER TON ſtrongly urged the Poſt. 294. 
Mtrary, becauſe the land is liable ro the execution. Vide 18. 
Iu. 3. 25. 4. Dyer, 1. 2. Edw. 4. 24 Poſt. 294. | 


Graves“ Caſe, I 5. 
CIION FOR WORDS: * N. Hingfeld, you never thought Words adion 


p well of me ſince Graves did ſteal my lamb. *- Adjudged able. 
Wnavle z although it was alledged in arreſt of judgment, that it 


Joo bot a direct affirmance that Graves did ſteal it. 

00 | | 1 Ri 

e q Levet's Caſe. | Can 8, * 
eld | 


lo FOR WORDS. And declared, That the plaintiff Words a8ion- 
m an inn. holder in D. The defcndant ſpake theſe words 4 — 114. 

J houſe is infected with the pox, and thy wife was laid of Poſt. 582. 

de box. —Adjudged actionable;; for it ſhall be intended the 4: Ce. . 3 
ex; and if it were the ſmall-pox, yet they were aCtionable ; | 

"182. diſcredit to the plaintiff, and gueſts would not reſort 

"gh — it was adjudged for the plaintiff, and fifty pounds 

40 EL1Z. part I. U Bax te 


200 Michaelmas Term, 34. and 38. Tz. In B. 
Cas 9. | Baxter and his Wiſe againſ Mounting. 


Tf a feme cig - RROR to reverſe a fine. The error aſſigned was, That 
— baron and feme and the third perſon tevied the fne, and te 
the writ, be writ of covenant was againſt the baron and feme and the thirl 
omitted to be perſon; and in the ſummons the ſome was left out.—Corr 
named in the | | Moved 
ſummons, the that for this error the whole fine ſhall be reverſed; and it being ill 
whole fine ſhall in part, is Rl in all. 2. Edw. 3. pl. 39. 27. Hen. 6. pl. 6. 10. Ely 
— 3- Pl. 1. 50. — And fo was the opinion of THE COURT : but the 
would adviſe. | 


cue 10. Warneford againf Haddock. 
| Mithaelmas Term, 33. & 34- Elin. Roll g7. 


A perſon who ERROR to reverſe a judgment in an action of waſte. 
— wem, E. FrasT ERROR. In the action of waſte the defendant appearec 
2 houſe may upon the diftreſs, and after declaration made no anſwer, but judp 
bring dle de. ment Was given againſt him by nibil dieit: and upon the wr 
fendant holds awarded to inquire of the waſte and damages, the ſheriff went nott 
by ſeveral titles; the place.waſted, but inquired of it at another place; and this v 
"ox neu aſſigned for error.—Sed non allpcatur ; for when judgment in waſt 
Sarance, it is a is given upon a demurrer or nibil dicit the waſte is confeſſed, 
3 ae the writ ſhall be only to inquire of damages; and although t 
enquiry ſhall be writ do command the ſheriff to go to the place, this is but 
of the damages form and nugation; but ctherwiſe it is where judgment is give 
_—_ : by default before appearance: ſo is 3. Eliz. Dyer, 204. 
+ 234 SkconD Error. He affigned the waſte in a houſe, and by his tt 
1 it appeared the plaintiff had only two parts of the reverſion of tt 
Poph. 24. houſe.—Sed non allocatur; for although he hath but two parts, 
OS $3- he ſhall puniſh the defendant for waſte done in that which | 
— Com. held of the plaintiff; and the meſſuage being entire, he can 
** the waſte otherwiſe ; and he did count according to his tit 
HIRD ERROR. Becauſe it did appear the defendant had thet 
parts by ſeveral demiſes; and therefore, though the plaintiff þ 
the reverſion in one hand, yet he ought to have ſeveral aCtions. 
Sed non allocatur: for he having counted upon the whole matter, 
is as ſeveral counts; and he may well join them in one action. 100 
In Eafter Term, 35. Eliz. the caſe was moved again; for that it coal 
appear by the count, that the defendant held one part of the dem 
of the plaintiff, and the other of the demiſe of a ſtranger, vi 
had granted his reverſion to the plaintiff; fo as he had the rev 
by ſeveral titles, he cannot maintain this action. And althou 
he hath declared ſpecially how he held it, ex dimiſſſone & aſh 
tione, this will not aid him; but if he had made ſeveral leaſes 
might have had one action of waſte, as 44. Edu. 3. is —Þut 1 
THE JUSTICES held the contrary; for inaſmuch as he hath ſb 
the truth of his caſe in his declaration, and he hath the reve [EC 
in one hand, be ſhall maintain this action. tha 
Four Error. That the ſheriff had taken - inqueſt to 
uire of the waſte; whereas the judgment being by cantemm 
.— not to be inquired. - But bool divers precedents were 
it was awarded no error. And the judgment was 


Note. In this term died Six Rooxn MAN wood, Chief Bares; ap be Be 
ceeded by S1n WILLIAM PunIan Knts one of the Judges of the Common 1 


Hilary Term, 
35. Eliz. In the Queen's Bench. 


1 Lr John Popham, Kut. Chief Fuſtice. 
ed Sir Francis Gawdy, Af. - 
* Edward Fenner, Eg. | Fuſtices.. 


* 


John Clench, Ey. 
Sir Thomas Egerton, Knt. Attorney General, 
Sir Edward Coke, Ant. Solicitor General. 


Sbarley again Richardon. 
wri Hilary Term, 34+ Eliz. Roll 462. 


0 EBT upon an obligation of gol. The condition was, To An award of 
4 perform the arbitrament of Walter Bolton and Edu. Price are — pg 
of all actions, &c. The defendant pleaded they made no that the award 


trament. The plaintiff by replication ſhewed that they made ſhould be void 


az, ſcilicet, that each of them ſhould give to the other, with- 2 wy 


four days after the award, a general releaſe of all demands till days, is good for 


Cart 1. 


ö ice of the obligation: proviſo ſemper, that if either of them ne firſt part, 
st led the award within twenty days after the award, and ſhould % is wid. 


to the other, within the ſaid twenty days, ten ſhillings, that 

5,7 the arbitrament ſhoyld be void, and it ſhould be lawful for 8. C. Poph. 15 

en to ſue their actions, &c. one againſt the other. Upon this 1. Sid 59. 

vx demurred; and argued by TAN FIELD of the one part, and 

; ri” 5 of the other. — And after argument it was adjudged for the 

ye mf, For all THA Jus Tricks held, that the firſt part of the,” 

F b was good; and the proviſo being repugnant and contrariant | 

ons e premiſes, is wholly void; and for the non-performance of 

ter, AF bat which was good, the action did lie: for when they 

ried that they ſhould releaſe each to the other within four days, 

don. performance of it the bond was forfeited : then the proviſe, 

dem upon payment of ten ſhillings all ſhould be void, this cannot 
be bond, which was before forfeited : and when one hath 

ſd to the other; the other, if the . proviſo be good, might 

thou tbe ten ſhillings to make the arbitrament void, which 

dot avoid the releaſe. And it was adjudged for the plaintiff. 


«ny Ridler aguinſt Punter. can. 
JECTIONE FIRME. It was found upon ſpecial' verdict, Fraudulent 
at V. and his wife being poſſeſſed: in riglit of the wife of a 4 „ 
ſt to WEN wich the had as adminiſtratrix 10 C. her firſt huſband; and 7 Hal, 5.4. 
_ ig indebted by contract, granted the term to Coleman, to Cro. Jac. 51% 
were tl of V. and his wife for their lives, and after to the uſe of 1 5 5 48. 
| 4 ſelf . is ſued for this debt, and recovery againſt 10. Co. 15. b. 
nd v fi. facias being awarded to the. ſheriff, he for this Foft. 646. 
V. fold the term to the plaintif., The queſtion was, If 
| |  See', Com. Dig. title © Covi" 
U 2 | this 


292 ; Hilary Term, 35, Eliz. In B. R. 
Bivten this ſale were good ?—It was moved, that this grant of 3 
% being but a chattel, and to the uſe of the grantor himſelf, is w; 
Fonris. by the ſtatute of 3. Hen. 7. c. 4. = | £ 

CuR1A contra. For the preamble of the ſtatute is, where ora 
were made by fraud or covin of chatrels to the uſe of the grante 
themſelves, to defraud creditors or others, that they ſhall be void 

but this grant is not to avoid creditors: for the term bein 
right of the wife as adminiſtratrix, if it had fo continued in | 
hand of JV. and had never been granted, this was not extendit 
for the debt of .; and if . himſclf had it as executor, it 
not extendible for his proper debt; and fraud ſhall not be 
tended, except it be expreſsly found. And this grant is out of th 
ſtatute of 39. Hen. 7. c. 4. and all other ſtatutes of that nat 


Wherefore, &c. | 
; See 13. Eliz. c. 5. and 25. Eliz. c. 4. 


Se. Eaſt againſt Harding. 
lt is a cauſe of Ts for cutting of trees. The queſtion was, If it be 


— forfeiture by the common law for a copyholder to cut tree 
cut trees with- without a ſpecial cuſtom for it ?!=Gawny and Porn held 
ee to was, for it is to the lord's diſinheritance; and is not allowable f 
Sauen if it a copyholder to do it without a cuſtom; and if he did it, it w 
be for repara- forfeiture.—But by Pop HA u, if it be found that he did it for 
pn : ; paration of the houfe, by which it is made better, there, peradve 
Poſt. 499- ture, it is otherwiſe. : 


1-Roll. Abr.go8. Gilb. Ten. 237. 2. Term Rep. 746. | 


Cat 4. Gregory againſt Nevill. | 


A declaration Aer. That whereas M. the leſſee for life of land, t 
3 promale im reverſion to the defendant, had granted to the plaintiff ar 
— of of ten pounds out of it; in conſideration that the plaintiff | 
rent, mult ſhew miſed to relinquiſh the rent, the defendant promiſed to pay | 
— ae relin- thirty pounds; and alledged in fact, that he did relinquiſh 
— as rent, and did not claim it, &c. Upon non aſſum bft it was found 
the plaintiff — And upon motion in arreſt of judgment, it va 
folved, that the declaration was not good, becauſe he ſhewed 
how he relinquiſhed the rent; for it might be by words, ul 


was no diſcharge. | 


a_ — Bagnal again Sacheverell. 
Tf a verdi& find A SSUMPSIT. For that whereas the defendant was — 
a diſſerent a- a q j it. 1 nd, 
fone _—_ him in gol. he promiſed to pay it. The jury founc 


it is bag, 440ad 471. parcel of the ſaid gol. he did aſſume to pay l, 
— — e reſiduum 4 non aſſumpſit. It was moved, If upon th 
Co. Li dict the plaintiff ſhould have judgment? And reſolved be ih 
n 555. not, becauſe it was found that he did aſſume only for part, lo 
1089. ſame ofumpfit was not found that the plaintiff did declare uf 


Twp. 756 and although it was upon an indebitatus dſſumgſt, it would 
1. Term Rep. alter the caſe (a). RT | 
N ad ＋ But it is now holden, that as the pro · them in ſuch a manner that the 4 
miſe upon which an aſſampfit is founded, can · may recover what is juſtly doe. 5 
not extend further than what is juſtly due; ſon v. Spencer, Eaſt. 8. Geo. ) 


the jury, in aſſeſſing damages, may divide N 


Nedham againſt S. Corſellis, an Alien. cast 6. 


20 oſumpfit againſt the defendant ; and they being at iſſue up- able. 

«it, the plaintiff being produced as a witneſs at the trial at Gui/d- 

[before WRAY, Chief Juſtice, for Clerke, and upon his oath gave 

Jence to the jury; the defendant /uper hoc Immediately ſaid, 

Thou haſt forſworn thylelf,”- innuendo * in the faid oath.” Upon 

+: declaration the defendant demurred.—And it was adjudged that 

he 2Ction lay upon theſe circumſtances ; for it was ſuper hoc immedi- 

þ, E.. after he took the oath, and it is innuendo the ſaid oath. 

4 writ of enquiry of damages was awarded. — And it was held The jury ſhall 
ka upon this writ the inqueſt ſhall be all of Engli/h, and no part of de «ll Englyp 


upon a writ of 


hens, for it is out of the ſtatute. 28. dau. 3. e, 13. enquiry againſt 
Sherwood ogairft Winchcomb. C. 7. 


lier the eighth was ſeiſed of the manor of D. of which a por- be rn 
mef tithes of fach a place was parcel time out of mind, &c. con- md 
ed it to him, and he was impleaded in the court chriſtian for theſe Poſt- 413, 599. 
bes, Kc. Upon this declaration it was demurred ; for tithes can- 763. 814. 

it be parcel of a manor ; for they are things ſpiritual, for which at 
mon law a common perſon cannot ſue; and being of a diſtin Nor, 355. 
unte, cannot belong to a manur. 10. Edw. 3. pl. 5. 9. Hen. 7. Hob. 296. 

40. Edu. 3. cattalla felonum cannot be parcel of a manor; and 2 eas 45. 
ough the king may have tithes, yet he hath them not as a lay Ca. as: as 
And of that opinion were all THE JUDGES, that he cannot 5. Bac. Ab. 87. 
elcribe for tithes as parcel of a manor z but if he had preſcribed to 

pe vecrmam partem gran um, this had been good, but not portionem 

anurun, And a conſultation was granted. Vide 2. Co. 45. b. 


Scavage aganfi Beauchamp. Cs. 
(TION upon the caſe, by a ſheriff againſt the defendant, be- A fheriff may 


defendant pleaded, that before the time of the eſcape the Faint a pri- 
. . -n © . f h 

| r. ſurriff (a) carried him out of the priſon to ſuch a place, — * 
I vas out of the juriſdiction. and afterwards brought him back fre, if he has 
1 and there he remained till the time of the eſcape ſuppoſed, — 
len he went out, as it was lawful for him. Upon this it was out of the juriſ- 
nurcd in law, 5 | | Aae 
* lt was moved, that an action did not lie for the ſheriff a 
ubſt . p 
*y priloner for an eſcape, for he ought to keep his priſon at Moor 52 
bern, contra. And fo it was ruled in Holt v. Hill; for the 5. 126. 
xr by law is to remain in the place whereto he is committed. 
* the matter, THE JusT1ces conceived, if the priſoner be 
un the att of the under-ſheriff carried out of priſon to another 
200 of his juriſdiction, although he be brought again to the 

be is not in execution, and need not tarry; but they would 


(a) Caole, TZ. C. F. PaK t MSS. 7 
 Tevett 


Ailary Term, 35. Elz. In B. R. 293 


enox FOR WORDS. For that whereas F. Clerke brought Words aQion- 
\ N 4 


JROHIBITION. The plaintiff declared, That whereas king Tithes cannot 


1. Ro. Ab. 498. 


auſe he was à priſoner and in execution, et violenter eſcaped, bring an adion 


1 | . : * 


294 Hilary Term, 35- Eliz. In E. C. 


c = Levett againſt Farrar. 
A writonthe FPALSE IMPRISONMENT. The defendant juſtived, for th 
2 1 writ upon the ſtatute of Northampton, 2. Edu. 


„C. 4. 
3 the awarded zoth July, 32. Elia. to the ſheriff, and to the Fſtices al th 
ſheriff by = peace of the county of Nov/olk, to remove a force; and he bein 
maybe execurea under · ſneriff, by the commandment of the ſheriff went to the pla 
by the under- and found the force; and becauſe he was not able to remove it, 
ſheriff. made proclamation. that every one ſhould depart and leave thei 
weapons, &c. And afterwards he enquired of the force; and it be 
ing found that the defendant was one of them that made the force 
the defendant 6th Auguſt, afrerwards by virtue of the ſaid writ di 
arreſt him, and committed him to priſon z and ſo juſtifieth. 
Upon this the plaintiff demurred. Firſt, Becauſe this is a cor 
miſſion to the ſheriff, which the under-ſheriff cannot execute. 8e 
condly, He ought to commit him at the ſame time when the fore 
was done; and cannot arreſt him afterwards, when the force i 
ended. Thirdly, Becauſe it is not averred that he was under-ſherif 
at the time of the arreſt, 
But TRE Cour, notwithſtanding theſe and other exception 
held the plea good. For when it is directed to the ſheriff by th 
name of his office, and not by a particular name, nor doth e 
preſsly command him to do it in perſon, the under-ſheriff may « 
it, for it is a writ grounded upon the ſtatute; and not a commil 
ſion, for then it had been otherwiſe. Secondly, The arreſt is hu 
ful at another time; for if the force had been removed before hi 
coming, yet if by enquiry it be found that a force was done, an 
who did it, he may arreſt them at another time; and it is not li 
the ſtature, that the auditors may commit the accountant, f 
there he is before them. Thirdly, It ſhall be intended he conti 
nued under-ſheriff, when in the ſame plea it is alledged he va 
under-ſheriff, and the contrary is not ſhewn. And it was adjudged 
for the defendant. 


Poſt. 446- 
1. Hawk. 267. 


7 * * 
— — e * „ a 1 


Car 1. Scroggs again the Lord Mordant. 
Hilary Term, 35. Eliz. In the Exchequer Chamber. 


An adminiſtra- T* plaintiff, as adminiſtrator of Eridger, brought a writ © 
tor may ſue a error to reverſe a judgment in ſcandalis magnatum in | 
* — pk? queen's bench. | | 
— was Finsr, The defendant alledged, that the writ of error lie 
againſt the teſ- not; for this writ of error is given by the 27. Elia. c. 8. and t. 
1 —4 ſtatute is, that « the party, plaintiff or defendant, ſhall hart | 
Oro. Car. 142. © writ of error ;” but ſpeaketh not of the beir, executor, or 3d. 
1. Ro. Ab. 549- niſtrator. | : 
— 4 SECONDLY, That execution was ſued againſt the teſtator by 4%. 
6. Co. 30. and the lands only were extended; but no goods delivered in cx! 
tion, ſo the adminiſtrator had no loſs: and when he had 00 


be cannot be reſtored to any thing. 7 


Hilary Term, 35. Eliz. In E. C. 


nor did well lie. For as to the firſt, it is within the intent of the 
buntes (o for which the ſtatute (5) did provide. And as to the 
ſecond, be is privy to the record; and may have leſs by it in futuro. 
ind in many caſes he that hath no loſs, nor can have loſs, may 
maintain a writ of error; as the tenant which makes a feoffment 

ading the writ againſt him. So in treſpaſs againſt two, and exe- 
don of the damages is had againſt one only, and the plaintiff is 
refed, and he againſt whom the execution was, died, yet the ſur- 
r may ſue a writ, of error; and for this point 20. Zdw. 3. was 
ved, Whereupon it was awarded that the writ did lie; and that 
tbe defendant ſhould anſwer. Vide 6. Co. 80.—NoTa 41 so, that 
itmay be that the execution of the land may be avoided, and then 
the adminiſtrator may be damniſied. — | 


(% Weſtm, 1. 3. Edw. 1. e. 34 2+ Rich. 2. c, 1 Rich. 2. c. 11 
(3) 37, Eliz. c. 8, | 


againſt 
Loxd 
MozDanT. 


295. 


But THE CouRrT reſolved for both points, that the writ of $Scaooos 


5 "4 A 2 
35. Eliz. In the Queen's Bench, 


Sir John Popham, Rur. Chief Fire 
Str Francis Gawdy, Nut. 


John Clench, E/. I Jalices 
Edward Fenner, M E 1 5 b 
Str Thomas Egerton, Xu. Attorney General, 


dir Edward Coke, Nu. Solicitor General, 
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Cain 1. |  Munday againfi Cardal. 
Hilary Term, 35. Eliz. Roll Go. 


Words aQion- CTION for theſe words: © Thou art a forger, and art ſued 
able. A « in the ſtar-chamber for going by one Sedge.” It wa 
8 after verdict moved in arreſt of judgment, that an achon 
"Hawk. B. C. did not lie for thoſe words; for it is not ſhewn what thing he 
forged, and how he was ſued, for it might be, it was without cauſe, 
But Tre CourrT gave judgment for the plaintiff; for when he 
ſaid, „Thou art a forger,” this is intended of ſuch a thing of 
which forgery might be, and to be ſpoken in the worſe part; and 
when he ſaid, „ he is ſued in the ſtar-chamber,” this doth agg. 
vate it, that he did ſuch a forgery for which he is ſuable there. 


338. 
* 


Ca v5 2+ . 5 Barley's Caſe. 
Aurefir . TAE was indicted for the murder of Weatherhead. On being u. 
— ml raigned upon it, he pleaded, that Ann the wife of Weatherbead 


appeal of mur- brought an appeal againſt him for this murder; and he was arraign- 
der, is a good ed upon it, and pleaded not guilty; and tried, and found by the 
| + 2m gl jury that he was not guilty of murder, but that he was guilty of mat- 
fame offence. flaughter;z and thereupon he prayed his clergy, and had it; and 
AED ' demands judgment, if he ſhall be again put to anſwer this felony. 
2. ng. me Thereupon it was demurred.—And now this term it 2 4 
$35- 56. d good plea; and thereupon he was openly in court diſcharged, but 
— 823 — ſpecial reaſon was given of the E I Dre, for the finding 
| him guilty of man-ſlaughter in the appeal was more than needed, 1 
(=) Ants, 276. it appeareth in Wrath v. Wiggs (a), and then the allowance of cicrgf 
5 to'no-purpole, ge. : 


o More againft More and bis Wife. 


Damages muſt A CTI ON for words againſt the baron and feme, for words ſpoke 
Ges, bleed. A” the feme, and alſo for words ſpoken by the dunn. Ile 
delcudants are defendants did confeſs the action; and upon a writ of enquiry of de 
ſererally guilty. mages, the damages were entirely aſſeſſed.— Aud it was held ill, 
gi Lak for this cauſe the judgment was ſtayed, for the damages ought to be 
m ſcverally aſſeſſed for the ſeveral words. Vide 9. Edu. 4. . 


* 


Ortes 


- 
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Fiſter Tem, 55. Elis, In B. R. 
Green again Jark - Ie | | a Cate 4. 


« court,” innuendo, a court baron held at Bell.— And ee . 


Lee againſt Secombe, 7 ” "Cane 5. 


CTION for theſe words: He was falfly forſworn in the court words aaion- 
A « of the Biſhop of Exon, at Exon.” It was moved in arreſt of able. 


jndgment, that it doth got appear he was ſworn in any judicial court; *. 183. 


FExNER, Juſtice. It is known to us that every biſhop hath his c. 69. f. 3. 
court, that is, his conſiſtory to determine cauſes ; and it ſhall be in- 4 Bac, Abr. 49g. 
tended he was forſworn there —The- plaintiff had Judgment. | tt Ws 


Levermore againff Martin, ” Rem lu. 


[be jury found a ſpecial verdict, That the defendant ſaid the wort mult be 


d | 
fd WW uni vas + a forfworn fellow.” Te whom the plaintiff faid, tre laid. > 
Non vil you fay I am perjured ?” The defendant ſaid, « Yes, if vou 


4 ill have it,” THE COURT conceived, that upon this matter an 
tion did not lie; and it was adjudged for the defendant. | 


| Butler againf P aynter. | 3 C48 7 
4 CTION FOR WORDS. For that whereas the plaintif was a Wordeof too 


ort will-not 


Ans for theſe words: Thou art falſly forſworn in Bell. Words nt 


coxlau, with this innuends the action did lie, otherwiſe not. ae 


for it may be in the yard of the biſnop, which is called his court. — IIS 82 1 


Ae [TON for theſe words: * Thou art forſworn and perjured.” In ſlander the 


juſtice of the peace, the defendant ſaid, You do openly main- general an in- 
tin and countenance the wortt people, againſt God's laws and the | hai 2 
" queen's.” After verdict it was moved, that an action did nat: lie tion of flander, + 


for theſe words; for it is not ſhewn who theſe people are. which he 3 
b 1. tended were the worſt people, viz. rogues, heretics, or the like Yelv. 21. 5 
„is not ſhewn that he did know them to be ſuch perſons, nor 25 


u what he did maintain them. And of that opinion were FENNER 
ml CLexcH,—Bug Por HAu, Chief Frftice, contra; for they 
und to his diſcredit. And he ſaid, it was adjudged upon good deli- 


ne iron, in a cafe between Sir Hen, Portman and Stowell, that for 
fag kee words, 4 Thou maintaineſt ſuch a ſuit,” an action did lie, for 
my maintenance 1s unlawful and odious, and it is here alledged to be ſpo- 


kt maliti;ze, and cannot be intended but he maintained them in 


1; but | | | | 

"Lo lier naughtineſs. —Afterwards, Mich. 35. & 36. Elia. the caſe was 
ed, ud again: and it was held by THE wHoLE Cour that the 
cron did not lie, for the words are too general to maintain an 


KL.0Nn, 


More againſt Roſwell. ; oy 
Hilary Term, 35. Eliz. Roll 22. | | 


covenants of ſuch an indenture; and the breach aſſigned in <<< fuchs 


| deed - 

2 Mu, that the defendant did covenant to afſure ſuch land by ſuch 1 
| urance as by the counſel of the plaintiff ſhould be deviſed; and e 1w1emn bs 
to be ped, that the plaintiff cauſed fuch an aſſurance to be drawn pe = 3 


Wed Col. 28. 306. 
and 


[J-BT upon an obligation. The condition was, to perform A covenant to- 


ited drawn by the party. Poſt. 465. 5 Co. 19.b. 1. Roll. Abr, 466. 2. Com, Dig. 455. 


— 
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Mes: and engroſſed, and put wax to it, and required the defendant + 

— — execute it, and he refuſed. Upon this the defendant did denur 

SWELL» - | WY ; a 

Harris, ſerjeant, moved, that no breach of the covenant y 

ſhewn; for when he is to make ſuch aſſurance as the counſel of th 

plaintiff ſhall deviſe, and the plaintiff himſelf doth deviſe it; this! 

no breach, for he is not compellable to make it. 6. Hen. 7. pl a 

26. Hen. 8. 17. Edu. 4. | 

GawDY, Zuftice. This clearly is no breach; for when it is f. 

ferred to ſuch an aſſurance as counſel ſhall adviſe, this ſhall be in 

tended ſuch aſſurance as ſhall be reaſonably adviſed, and not in ſuc 

Ante, 9- manner as the party himſelf of his own head ſhall adviſe, which per 
adventure may be unreaſonable. 

Afterwards being moved again at another day, all Tux Cory 

(% Vide _=_ was of the ſame opinion (a), for which the plaintiff would have beer 

nah Ds woe non-ſuited ; but he could not, becauſe he appeared the ſame tern 

(5) Watkins v. (6); and therefore he prayed adviſement till the next term, to thy 

— 2 Ter. intent to be nonſuited, and to diſcontinue it, 


Care 9. Stafford againſt Bottorne. 
5 Hilary Term, 35. Eliz. Roll 647. 
nas. A SSUMEPSIT. For that the defendant, upon ſuch conſideration 
on a promiſe to promiſed to make to the plaintiff ſuch aſſurance of the rector 
make ſuch an during their joint lives, as ſhall be deviſed by the counſel of thy 
— — plaintiff; and alledged in facto, that one Jo. Morris was of his coun 
el ſhould ad- ſel, and that he gave his advice that the defendant ſhould make 
— M leaſe by indenture, &c. and that the plaintiff himſelf poſfea apud [ 
that the counſel Jedit notitiam to the defendant of the advice of the ſaid Jo. Morru 
adviſed the and required him to perform it, which he had not done. 
— plaintiff After verditt Goo FREY moved in arreſt of judgment, that thi 
gave notice of it counſellor is to give notice of the advice to the defendant, and not tt 
to the defen= the plaintiff; for perhaps he will not ſpeak it truly; and the defer 


Pol. 465. 2 is not bound to give credit to his report: and ſo is 11. Hen. 
: b. Pl. 21. i | Rs 
f — Ag Co kE contra. For being the counſellor of the plaintiff, he is 


3. Mod. 191. give his advice to the plaintiff; and he to notify it to the defend 
11. Hen. 7. pl. 23. 8. Edw. 4. pl. 22. 14. Hen. 8. pl. 21. 

And the defendant is not at any miſchief, for he is not to do! 

without notice; and if notice be given, he is to do it at his peril, i 

it Fand with the agreement: and if the plaintiff giveth notice to make 

ſuch an aſſurance, and be doth it, although it be not adviſed! 

counſel, this ſhall excuſe him; and if the plaintiff ſhall afterward 

ſay that the counſel adviſed any other aſſurance, he need not make 

it, for the plaintiff is not to vary from his firſt requeſt. 

Por han, Chief Fuftice. If the words were, that he ſhall make 

ſuch an aſſurance as the counſel of the plaintiff ſhall adviſe th 

defendant, it is no doubt but the counſel] muſt notify it to tb 

defendant; and if the words were as the counſel of the plant 

ſhall adviſe him, it is no doubt that notice is only to be given 

the plaintiff: but the words here are, © as by the counſel of the 

« the plaintiff ſhall be deviſed,” which doth ſtand indifferent; 2 

be conceived it ſufficient to be given to the plaintiff; 258 

Ante, 9. he ſhall give notice thereof to the defendant : for in the * 
mance of every condition, every one is to perform that Wm 


we —_ — = «tt — —_ -— 


wth in bis notice; and therefore if the promiſe be, that you ſhall Szarzenr 


=y . . 

ur, make ſuch aſſurance as my counſel ſhall adviſe you, I ought to give 
©; notice who is of my counſel. It was ruled in 2 Wiltſhire caſe, where BoTToRNE- 
f th ne made a leaſe for years, with a proviſo, that if he tendered ten go. 8. 92. 3. 
his 1 filings at the cathedral church of Serum, at any time during the Co Lit. 271. a. 


iro, that the leaſe ſhould be void; he was bound to give notice 

u the leſſee when he would be there to tender, for the time was in- 
in. / Vide 18. Eli. Dyer, 354.) Another caſe was ruled, that 

e in i ane be obliged to another to pay fo much to him, when he came 

ext to Pauls, he ought to give natice when he would come next 
hither, So here it is to be expounded with reaſon, for the coun= - 
{of the plaintiff is not bound to travel to ſeek the defendant; 
be give counſel to the plaintiff, and he give notice to the de» 
cant, this is ſufficient, and there is no muſchief to the defen- 

term nt; for if the plaintiff doth report it to him falſly, yet if the de - 
fndant doth perform it, it is ſufficient, and he cannot vary from it, 

hut lath diſpenſed with the defendant for any other, and ſhall not 

6s afterwards that the defendant hath: done it according to the ad- 

ce; and this is the ſureſt way. Of that opinion were FENNER 

o! CLENCH (abente GAw Dr): and it was afterwards adjudged 
brthe plaintiff, Vide 5. Co. 19. b. | 


Okes againft Kirby. Care 10. 


coun | | 
FE ACSI . In conſideration the plaintiff at the defendant's An a/ump/r on 
41 rqueſt would ſurceaſe ſuch a ſuit, &c. the defendant promiſed 5 ple to | 
u {cs him a bond when required, &c. and alledged in facdo that he conſideration of 
Gd ſurceaſe the ſuit, and the defendant, licꝭt ſapius requiſuus, ſuch a ſurceaſinga ſuit, 
it th nd place, had not ſealed it. After verdict it was alledged in arreſt _ che plane 
ot (oC judgment, Firſt, It is not alledged that he ſurceaſed at the requeſt requr/ted the one 
lefer i the defendant, —Secongly, That the requeſt to ſeal the bond was - be done, 
in. n the plaintiff. — Sed non allocotur. For as to the firſt, it ſhall be pt . 


atended, for it is for the defendant's benefit; and .to the ſecond, 
: ſtall be intended, if the contrary be not ſhewn, that it was by tbe 
— — by his ſervant for him. Wherefore it was adjudged for 
e plaintiff, | Zh OB CS 


* | Lewes again Hay. | Cas 11. 
>, Michaelmas Term, 33. © 34+ Eliz. Roll 448. > ab 
4 þ RROR. For that the judgment was, it idem Jo. LEwEs in miſe- Amendment. 
* erg whereas it ſhould be Thomas Hay.—It was amended 

1 ar TEES | 2 ; 2 ; | . 
1 Bartlett again Wright. ess 
« tb ECTIONE FIRMA. For a meſſuage, one rood and two A demiſe of 
p the ares of land in Bridgenorth, of the leaſe of Elburne, The jury, e yard-land 
aint ; ny guilty pleaded, find a ſpecial verdict, „that one Delbo- oc on 25 
= * was ſeiſed of the houſe, and of two yard-land in B. and will not pe 
f t i the two acres of land were time out of mind pareel of the two , Parcel of 
ee and that the faid P. let to the faid E. leffor of the ther { fe in 
10 ntiff, all my houſe, and two yard-land in B. in the poſſeſſion the poſſeſſlon 
wer Je; and they found, that the two acres of land were not in“ = 


be poſſeſſion of Geffe, but that all the reſiduo were.” 
| | The 


Fi 


” Ro] i. Abr. had been uſed over the cloſe to the wood to carry and re-carry 


( 

9359 He granted the cloſe to one, and the wood to another. The quel | 
„em Dig. tion was, If the grantee of the wood ſhall have the way ?— And 
Ke. was adjudged he ſhould not; for the grantor by the grant of the f 
dl . {cloſe had excluded himſelf of the way, becauſe it was not ſaved te U 
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BaxTtzrr The queſtion was, If the two acres do paſs ?—It was argued by 
azainſ® PuDsEy of the one part, and HERNE of the other. © 

Wrianr. Gawpy conceived it did paſs, for when it is named « my houſ- 
Co. B. 16.2, © and two yard-land in B.“ this is ſufficiently certain, and that which 
| came after is not material; and it is good for all, though no put 
were in the poſſeſſion of Geffe.—PoPHaM accorded. For when the 
law makes a certainty, that which cometh after and is repugnant 
is void: as if one grant the manor of D. in D. and this extend; to 
. D. and S. if he hath demeſnes and ſervices in D. and S. this ſhal 
1. Com. Dig. 27. paſs only that which is in D.; for the words are ſupplied that 
manor paſſeth; but if he hath demeſnes and ſervices only in 0. 
then the whole ſhall paſs, for otherwiſe the grantee ſhall not bare 
a-manor : ſo here, for that the yard lands are intire, and he can- 
not have the yard-land except he have two acres, they ſhall alf 
paſs, and it ſhall not be reſtrained by the laſt clauſe. So if one hath 
five acres called Blacklands, and he granteth all his acres called 
Blacklands in the tenure of F. D. and F. D. hath but four of the 

acres, yet the five ſhall paſs. 
Ante, 16. CLENCH and FENNEK contra. For the intent of the partics va 
Poſt. 474- to paſs only that which was in the tenure of Gee, and yard. land is 
no ſuch certainty ; but when it is referred to another certainty, this 
ſhall be good, eſpecially when the grant may be ſupplicd by the land 
in the tenure of Ge; but if no part were in his tenure, it is other. 
bs wiſe. Et adjournat'.—And afterwards, in Enfter Term, 35 Elz. 
. Por na u being abſent, it was again moved; and againſt the opinion 
of Ga w Dx, it was adjudged for the defendant. 


Cave 13. Dell again Babthorpe. 


What ſhall ex. TTA, Upon ſpecial verdict the caſe was, 7. S. had 
tinguiſh a right cloſe, and a wood adjoining to it, and time out of mind a v3 


him; and he himſelf could not uſe it, no more can his grantee 
Vide 20. Edw. 3. © Admeaſurement” 8. | 


Car 14- | Clever again Gyles. 
Trinity Term, 34. Eliz. Roll 865, 


What ſhall be a PF JECTIONE FIRMA. It was found by ſpecial verdict, that 
ſulkcient deed Knight ſold to Onely certain land by deed indented, upon col 
to declare uſe. qition of re-entry upon payment of twenty pounds, and that 3 
. co. 74. b Aurances ſhall then be to him and his heirs ; and covenants to mite 
Moor, 786, other aſſurances, and that they ſhall be to the uſes in the ind: 
2. Ro. Ab. 788. ture. Afterwards he makes a feoffment to the ſame bargaine*, ' 
— 264 the uſe of bim and his heirs; and afterwards levies a fine to hin 
Co. Dig. 61, which was to the uſes in the indenture. If by this abſolute feoff 
Doug), 45. ment to the expreſs uſe of the bargainee, his eſtate be condit 0 
or not? was the queſtion.— And adjudged, that norwithſtandil 

the abſolute feoffment, and to an expreſs uſe; yet it being“ q 


Eaſter Term, 35. Eliz. In B. R. | ©JOI 


"ner agreements this is guided by the covenant, and it ſhall rule Cv 


„nell as an expreſs limitation of the uſe. againſt 
7 * See 29. Car. 2. c. 3. and 4. &. 5+ Ann. C. 16. n 
iſe, | | | 2 x 
ich Porter again Gray. | Cart 15. 
"rt 5 | 
th VOWRY for an amercement in a leet, for not doing fuit. „ ir the = 
ant A The plaintiff was non-ſuited, for which the defendant had a fendant ſhall 
to nurn, and he prayed his coſts.— But the opinion of THz CouRT have coll on an 
hall ns, b< ſhould not have <oſts ; for it is not ſuch a thing for which eee eee ” 
it 2 the tatute (a) doth give coſts, for it extends only to cuſtoms and Ante. 245. 


| D. Poſt. 329. 


ave 
can- 


ſervices. | | | 5 
Mor, 839. Cro. Jac. 28. 620. Cro. Car. 534. Carth. 179. 1. Bac. Ab. 523. Dougl. 70g. 
3 Term Rep. 235 | i” 


alſo (.) 7. Hen. 8. e. . 41. Hen. f. c. 19. and vide 11. Geo. 2. c. 19. fl 22, 
"th o "I | * 
led Bind againfl Plats 5 Car 16. 


Vide Ante, Page 218, Caſe 5. EP 
an. Error aſſigned in the matter of law; and for that the Certainty to a 


the 


was 
d is 
this 
land 
her- 
Elz. 


nion 


common intent 


plaintiff did aver, that between the Iith day of September and 1, ſuffcient; 
14 days after Michaelmas no challenge or claim was made; and dot a declaration. 


dot anſwer to the reſidue of the 11th day of Sept. if claim was then Ante, 2:8. 
made. : | Poſt. 856, 


But Pop HAM, C. J. and all The Cour held it good. For it Dougl. 159. 

x good to a common intent, and we muſt not pinch ſo upon 

nſtances of time; and it ſhall not be preſumed that challenge was 

nude, if it were not ſpecially alledged. The law preſumeth all 

the day to be the day of the promiſe, and that no claim or challenge 

upon that day, if it be not ſhewn; and in any plea or declaration 

tis ſufficient to ſatisfy the common intendment. It hath been ad- 

judged, that where an arbitrament was the 12th of April, and 

lte arbitrator awarded that the party ſhall releaſe all actions until 

e making of the award, in debt upon an obligation for non-per- 

formance of the award; he pleaded a releaſe of all actions until the 

lub of April; and it was adjudged a good plea; for the inſtant of 

ine d not to be reſpected: wherefore the judgment was affirmed. $A 


ad 

Wa 
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CI Hugbes againſt Robotham, Executor of J. S. 
Aleſſee for years SSUMPSIT. That whereas the 14th April, &c. the plan- 
On tiff was poſſeſſed of a leaſe for years, and the teſtator wa 
4 i | d of the reverſion for years, the teſtator, in conſ- 


for years, tho* deration the plaintiff would ſurrender to him all his eſtate, pro- 
— ny e miſed to give him thirty pounds; and alledges in faFo, that 2cth 
than the leſſee. April, Sc. be ſurrenders, &c. Upon non aſſumꝑſit it was found for 


Ante, 173. the plaintiff. 


1. Lev. 303-323 FOSTER moved in arreſt of judgment, FiRs r, It was nat 
Pop. 3. zu. alledged that he was pofſeſſed of the entire term at the time of the 
8 8 furrender; and it may be he had aſſigned part of it before to 
2. Roll Ab. 494- another. | 


2. Vent. 327. | 
= SECONDLY, Both parties are termors; one in poſſeſſion, and 


207. | 
1 the other in reverſion : and a termor cannot ſurrender to a termor, 
2. Bl. Com. 178. for one eſtate cannot drown in the other. 


1.4d. Raym. 402. * | : 
Bac. Abr. 458. As to the firſt, all THE Cour held clearly that the declaration 


_ m— good; for it, ſhall not be otherwiſe intended, but that the etate 
EI did continue; and it being but an inducement, it need not be ſo 
preciſcly alledged. IN | 


To the ſecond, PopHAM aid, it is clear that he who hath a 
eſtate for ten years, may ſurrender to him that hath an eſtate for 
twelve years; and the eſtate is drowned, and the other ſhall come 
in poſſeſſion; and there is no doubt but a ſurrender to him „ 
hath a greater eſtate for years is good, as to bim that hath an e. 
tate for life, which Gawpy did expreſsly affirm ; and here A, 
ſtandeth indifferent, if the reverſioner had a greater eſtate - 
years or not: but if one be leſſee for twenty years, and + 
the land for ten years, and he ſurrenders to him that hath 
reſidue of the term, this is good to convey his intereſt, but not * 
drown the eſtate, but he ſhall have the twenty years as before 
otherwiſe it is of a ſurrender to another man that hath the 


for Years, | And 


bl 
- 
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And Por HAM conceived, that if the teſtator had the reverſion Hy ont 
ky 2 eſs number of years, yet the ſurrender is good, and the eſtate ag | 
Gall drown in it. And if a man be leſſee for twenty years, and ru 
be reverſion is granted for ene year to another, who grants it 
u the lefſee for twenty years, En is a ſurrender of the firſt leaſe 
fr twenty years, and is as if he had taken a new leaſę for a year 
of his leſſor. 3 | 1 


# 


ud FENNER, Juſtic affirmed; and ſaid the ſurrender was 
grod, although the revefin was for a leſs term for years; for | 
here are ſeveral terms out of the reverſion, and one cannot ſtand 
yith the other; but coming together, one ſhall drown the other: 2 178. 
od the number of years is not material; for as he may ſurrender | 
w him who hath the reverſion in fee, ſo he may to him that hath 
the reverſion for a leſſer term: but when leſſee for twenty years, 
maketh a leaſe for ten years, who ſurrenders; this cannot drown in 
the other, becauſe it was not to commence until the term expired. 
** was adjudged accordingly for the plaintiff. V. Hill. 32. 
C. Placito 1. | 


Michaelmas 
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c i Balſton and A. his Wiſe Executrix of M. S againfl Baxter 


part payment EBT upon an obligation made to the teſtator to p- 
— 13l. 68. 8d. dated 29. April, 23. Elia. The condition w 

eine at a. to pay ten pounds at the feaſt of St. Thomas the apoſtle the 
future day can- next enſuing, at the church porch of Newton. The defend: 

not be pleaded pleaded, that before the ſaid feaſt, viz. wit. Nov. 24. liz! the te 
in bar to debt tator did agree with him, that if he would provide for bim 

— pounds, and pay it at his bouſe in N. the 15th day of Decen 

i Poſt. 306. 30g. next, and would promiſe that he would pay the four pounds ref 

725. b. due at the feaſt of St. John Baptiſt enſuing, that he would accept 
38 in full ſatisfaction of the ſaid ſum of ten pounds; and alledgeth 

6. Co. 44. a facto, that he paid the ſaid fix pounds the ſaid 15th day of Den 

Plowd. 5. and then promiſed that he would pay the reſidue at the ſaid fcaſte 

St. John the Baptiſt; and the teſtator did then accept the {a 

14. Raym. 122, Promiſe in full ſatisfaction of the ſaid ten pounds. Es hx, & 

2. Term Rep. Upon this it was demurred.— This erm, ape the firſt -motior 

24 without any great deliberation, THE COURT did adjudge for4! 

- plaintiff; for this is a concord pleaded, and is executory, and | 

can be no bar in debt upon a bond, no more than in a treſpaſ 

and this promiſe to pay the reſidue is a thing in action, and a 

be no bar of a debt which is certain: as in debt upon an obliz 

tion, it is no plea that he accepted another obligation in recoc 

pence of it. 11. Hen. 4.—But by Gawor, If he had plead 

payment of a leſſer ſum before the day, and at another place, i 

ſatis faction of a greater ſum of money, and had relied upon | 

this peradventure had been a good plea.—And they all reſolved 

the principal caſe, that it was no good plea to avoid a bond upc 


ſuch naked matter. 
Cas 2- Nevill againſt Payne. 


In gos werranto YO WARRANTO ſued by Newi/! in the name of the que? 
it is a miſ-trialif againſt the defendant, for claiming a leet within the manor 
the venrebe of Medburne. The defendant pleaded, that he was ſeiſed in fee of 
the preſcription manor of Medburne, and claimed the leet there by preſcripton 
ie in right of © and the er (they being at iſſue upon the preſcripten 
the eee all was awarded of the vill of Medburne, and tried againſt the qu 
not be certified. and it was upon motion adjudged a miſ-trial; for the preſcrip 

being, that he had a lect within the manor of N. and ifſue jo 


* 
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m it the viſue was to be of the manor of M. and not of the Nzvic, 

mllze of 41. for there was no mention of a village in the re- * 

«rd, nd the venire facies might well be of the manor. | | , 
4nd then it was prayed, that the poſtea might be certified ; but a. T. rep. 484 
kcuſe it was miſ-tried, and fg upon the matter no trial, and | 

kg 2gainſt the queen, it was ordered the poſtea ſhould not be 

ted; for if it ſhould, the defendant might exemplify the ver- 

if, 1 duly tried, and it would be an evidence "againſt the queen, 

ich (hall not be ſuffered. 1 Wl 


_—_ 


«<S. — 


| Doctor Cæſar aguinſt Curſeny. Cart . 
| CTION FOR WORDS. That whereas the plaintiff Was Words aQion- 
Judge of the admiralty, and J. S. had a ſuit againſt the de- able. | 
ln, in which the plaintiff gave ſentence againſt the defen- 

im; the ſaid defendant ſaid, that the ſaid ſentence given by the 2 
plntiff, innuendo ſenteutiam pradif?, c. was corruptly given. The Pe 
kfendant pleaded not guilty, and found againſt him, and 260l. ES 
kmages aſſeſſed. It was now moved in arreſt of judgment, that 
ztion did not lie for thoſe words; for it is not alledged, that. 
te ſentence was corruptly given by the plaintiff; for it may be 
defendant did intend it was corrupily given by reaſon of the 

| teſtimony of falſe witneſſes, or corruption in them, and ſo 
(hed not the plaintiff. —But THE Cour held, that the words 

n have no interpretation but in an ill ſenſe, and to be intended 
the Judge that gave the ſentence ; and ſo it is preciſely alledged 

I the declaration. 0 | | 
Txix it was moved, that a tales was awarded de circumſlantibus, Juſtices of af 
ich was not to be awarded in this caſe, by the 35. Hen. 8:7" 4") ene 


a - : a {ales de trycune 
6. for that is intended to be granted when the trial was all by faxtbucon a 


ure it ſhall be all of Engliſh, there being none there but fuch. — — 


but all Tue Co u RH held it within the intent of the ſtatute, and denizens as 


de the letter of it; for it is, that in all actions, &c. tales ſhall — be want 
pals warded as in the bench. But a queſtion could not be, if it Pol. 818. 841. 


at in the bench 3 and where it was objected, perad venture there 
de no ſtranger there, the ſtatute had regard to it, for then no , Co. 10g. 
cin be ſerved; for the ſtatute is, tes ſhall be awarded guales, Cro. Jac. 316. 
{and ſo hall be of ſuch perſons as were of the former return. * Hawk. 592. 
[H1RDLY, It was moved, that the tales was miſ-awarded ; for | 
fc are none returned but aliens, and not de medietate, &c.— And 
it Court conceived it to be good. For in this it is ſufficient 
turn ſo many only, which with the other might make a full 
but otherwiſe of tales in banco; wherefore here when aliens 

only wanting, it was ſufficient to return them. And it was 
age for the plaintiff, 


Rayne again Orton. 
Hilary Term, 34. Eliz. Roll 70. 


SUMPSIT for ndeb! The d 

50s. upon an indebitatur afſumpit. e de- 4 ere · 
fendant pleaded, that after the aſumpſit there was a concord * 

them, that ke ſhould give to the plaintiff fifteen ſhil- 2 be 
G Parcel cf it, and the thirty-five ſhillings reſidue the plain- 4p 20g 
Would receive of him in hats; and alledgeth the payment of Plowd. fg. b. 

| | TI. Nyym. 203- 450+ Ld. Ray. 123. 

) ELIZ, PART 1. X the 


C481 4. 


Nb, and not when the trial is per medietatem linguæ; for perad- trial de medretate. 
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Ryu the fifteen ſhillings, and that he was always ready to pay the ref 


za due in hats. And upon this it was demurred.— And without 


On Ton. argy 


ment it was adjudged for the plaintiff; for it being a concor 
Ante, 304. Executory in part, can be no plea ; for a concord is always to by 
2. T. Rep. 24. intirely executed, and not to be Executory in any part, And 
was adjudged for the plaintiff. 6. Hen 7. pl. 9. 


Carr 5. Sir Chriſtopher Hilliard agazzft Conſtable. 
He it a blud- CTION for theſe words: „ Fir Chriflopher Hilliard is a blood 


Ware grabs I ſucker, and ſucketh blood; but if any man will give hi 
are not action- * a bribe, as ſheep, or a couple of capons, he will take them. 
_— _ c Upon not guilty pleaded, it was found not -guilty as to all th 
1 er words except he is a blaod-fucker, and ſucketh blood ;” and 
for them he was found guilty. | 
3. Will. 184. The opinion of THE CouRT was, upon motion in arreſt 6 
2. Bl. Rep. judgment, that the laſt words not being found, an action did no 
751. 791- lie for the firſt ; for though he alledged in his declaration, that | 
was a juſtice of peace, aud one of the council in the north; y: 
the firſt words cannot be any ſlander, for it cannot be inten: 
what blood he ſucked. And by the advice of the preater part 
all THE JusrickEs of England, it was adjudged for the def 
dant (a). 
(2) This caſe was reconſidered, and judgment for the defendant affigmed. PoP. 4 


Cans 6. Burton and Eftove againſt Gowell. 
Trinity Term, 35. Eliz. Roll 92. 


A will in writ- T BESPASS. Upon ſpecial verdict the caſe was, 7.8 * 
ing may be re- ſeiſed in fee of land, and by his will in writing made at Pu 
voked by ham, deviſed the land to the defendant ; and after at Steen ly 
Bon inperting fick dixit & decloravit, that his will made at Pulbam ſhall 
a preſent in- ſtand. | | 
— ue queſtion was, If this were a revocation, becauſe it was 
Cro. Jac. 11g. word only, and by words in future, and not in preſenti? 

Com. Dig. 1. To the firſt it was reſolved, "That a will may be revoked | 
8 on Dev. parol only 3 and ſo is Harriſ5n's Caſe, 14. Elia. Dyer. 310.0 
Gilb. on Wills, To the ſecond it was ſaid, That werba in futuro ſhall be tak 
ay. futurely when they refer to a future act, otherwiſe when they 
— = fer to a preſent reſolution. But by Po HAM, if he had ſaid, 4 

&« will revoke my will made at Pulham,” this is no preſent revocal! 
(%) Cro. Jac. for it referred to a future act (). But when he faith, lt f 
n 8 not ſtand;” this takes effect preſently: as if I ſay to anoine 
Moor, 874. « You ſhall have my land for ten years; this is a preſent le 
—And it was adjudged a revocation (6). 


5) See 29. Car. 2. c. 3. which reſtrains parole revocations. - 


Carr 9. Sberburne's Caſe. 


-biti ROHIBFTION againſt the parſon of Thachfly for ſuing 
if nx — tithes of wood of - park of Thachſly. And ſurmiſed, that 
the rigtof. and all thoſe, &c. time out of mind, &c. had uſed to pay t0 

veſtion,or that Vicar of T hachfly ten ſhillings yearly, for all tithes of wood! 
the preſeription is not proved, a conſultation ſhall not go. Ante, 71- 136. Poſt. 736. Nies, 
1. T. Rep. 427. 51. 


* 
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-1in the ſaid place. The proofs were, that he paid ten ſhillings $azz>vun%z's 
for diſcharge of tithe-wood in the park, and two other places. C463. 
Cox E, Solicitor, moved for a conſultation. "Eg 
Firt, Becauſe he ſurmiſed he paid ſo much to the vicar in diſ- 

caarge of tithes; and by this the right of tithes, between the par- 

hn and vicar, is to come in queſtion, which is merely triable in 

te court chriſtian, as it hath been twice adjudged in this-court, 

Wi, 28. & 29. Eliz. inter Hunt & Buſh; and Mich. 30. & 

11. Hr. toe Lady Greſham's Ca, e. | | 1 | 

Sond cauſe. The proofs do not prove the preſcription ; for Cro. Car. 516. 
le preſcription is to pay ten ſhillings for the tithes of the wood, 5p 
ke, and the proofs are of that park, and two other places —And 

o that opinion was THE COURT for both points. | 

But it was adjourned, and no conſultation awarded. 


gu 


or 


Crouch gain Givers. 5 

STMPSIT. For that the defendant, in conſideration of 2 An inmends 
marriage, &c. aſſumed to give him «num cubiculum, innuendo, _ have 
be furniture of 2 chamber; and for non performance the action . 
Ty brought; and upon uon aſſumpfit, found for the plaintiff, and dent. 
ing. ix pounds given in damages. | ago} ve 
Ct moved in arreſt of judgment, that the breach is not mh _—_ 
| alledged, in not giving the furniture of a chamber, and the 
nnch here can have no ſuch intendment; and it is merely a 
lateral and void matter, as innuendo a horſe; for the innuendo 
to have ſome affinity with the matter precedent. 
Gonrety ſaid the phraſe of the country is ſo, to give a cham- 
* upon the marriage; the meaning is, the furniture, &c. 
but The CouRT contra For primd fucie, it is merely contrary, 
went it had been ſo averred in pleading. And it was adjudged 
i the delendant. "7 POR 
Gravener azainft Rake. Carr g. 

Trinity) Term, 33. Eliz. Rall 611. | 
E queſtion was, If an eſtate-tail might be of a copyhold ?— Whetheracopy- 
GawDy and CLENCH. lt cannot be by the ſtatute, but may — be ON 
y ule and cuitom.—PorpHaM and FENNER con/ra. That there Ratute de dowi 
ly be an eltate-tail by the ſtarute of copylold, by agquitatem ra- by cuſtom only? 
% but it cannot be by cuſtom. | | — — 
b. Jen. 171. Co. Lit. 60. b. 4. Co. 23. See 1. Bac. Abr. 459. 1. Com. Dig. 377. | 


Hall and Gaven and Others, les 10. 


\DICTMENT upon the 8. Hen. 6. c. 9. Exception was In an indiQ- 

aten, becauſe the ſtatute was recited, i aliquis expulſus fit et diſ- Ment, a miſ-res 

8 Jules cital of the ſla- 
; Whcreas the ſtatute is ve / ifetfitus. tute on which it 

aGawp and FENNER held it not much material; for although is found is 

" are digjunCtive, yet they are always expounded as copula- fatal. 


# 1 - . . o = . A , . To 
': for if he be not expulſus et diſſeiſitus, action lieth not upon the Poſt. — = 
697- 


uing te, 
=" Kcondly, The ſtatute was recited vel aliquod feoffament' aut diſ- 
, E "nem ; whereas the ſtatute is poſ? talem ingreſſum aligued feof- 1. Bulſt. 218. 


And for this miſ-recital it was held inſufficient. Cro. Jac. 498. 
2. Hale, 172. 2. Hawk. 383. 386. Dougl. 94. Cowp. 474. 2. Ter. Rep. 561. 
X 2 And | 


Vool, 


* 
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Hart and And it was moved, although the indictment was void for the 
Gavin and entry with force; yer it being, that they with others riot; 
 _— entered, &c. it ſhould be good for the riot. 
x Con contra : for the indiftment beginning with the ſtatute 
and concluding contra formam flatuti, this can have no relation t 
any offence, except upon this ſtatute; and the indictment 


\ 


awarded inſufficient, and diſcharged. 


esl 17. | Ball again Roane. 

Where flander CTION for theſe words:“ There was never a robbery ce 
, _ bat event © > © mitted within forty miles of Wellingborough, but thou had 

muſt be averred thy part in it.“ After verdict it was moved in arreſt of judgment 

to * hap- that the action did not lie, becauſe it was not averred there u 

"eo 214 any robbery committed within forty miles, &c. for otherwiſe 


Poſt. 342+ is no ſlander. — £? fic ap inio Con 3 and judgment for the defendar 
Mich. 36. & 37. Zlix. 6. R. Placito 11, | 


C481 12. | P reſton againſt Pinder. 
Words action · CTION for theſe words: © You have ſought to murder n 
= 5s, and I can prove it.” Adjudged that it lay. 


64 39, Guerdon again Winterflud. 


Word action: A CTION for theſe words: „He is a ſuborner of perjur 
able. 1 After verdict, Harris, erjeant, moved, that the action d 
not lie; for it is not alledged, that he ſuborned any perſon 
commit perjury; and the words of "themſelves have no ſenſe, 
one cannot ſuborn perjury, 

CuR1a contra: for he cannot be a ſuborner of perjury, but 
muſt be neceſſarily intended he did ſuborn ſome perſon to ci 
mit perjury, and the words in themſelves are very ſlanderot 
wherefore it was adjudged for the plaintiff, And a hundred mn 
damages being given, THE CouRT was moved to mitigate thet 


but they denied it. . i 

ö bi 

3 | Pierepoint's Caſe. a 

Words not CTION for theſe words: «© My maſter hath put me : 5 
aQionable. LA. « becauſe I would nat be a Papiſt; for he will keep no ferr 


Ame, 192: « but Papiſts;” and alledgeth, that he was a juſtice of peac 
Upon demurrer, THE Coun. held, that the action did not li 
thoſe words (a). : 


(n) Sedquere; for by r, Jac. 1. c. 4. ſ. 22. it is made high treaſon to conver 0 
to popery. 1. Hawk. 67. 


Cars 15. , FPoung again Watſon. 
. Eaſter Term, 35. Eliz. Roll 41. 
Variance. ETINUE OF GOODS. The writ was ad valention i 
n pounds: the declaration, ad. valentiam forty pounds, —l 


233. 138. { ; 
3. Cora. Dig-25, adjudged error, and the judgment reverſed. | 
And in another writ of error between the ſame parties, P 


35. Elia. Rot. 42. | | 1 
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Inst Exnox aſſigned was, That there were not fifteen days be- Yours | 
en the e and the return of the genire futiar.— But it was held, ren. 
that this was clearly helped by the ſtatute of jeofails. PS, 

tconp ERROR, That the venire facias had no return; for the Error in waire 
ume did not help non-returns, but miſ-returns. —And- this was at. 
kad error; for the jury appeared without warrant. And for this Poſt. 3ro« 


wnſe it was reverſed. 


* | 


Gore and Uxor agarnſt Perdue. 2 C481 16. 
Eafter Term, 34. Elia. Roll 234 | 


FRROR upon a judgment in dower, where the parties were at in dower, the 
ſve; and afterwards the defendants made default; whereupon infancy of one 
2 petit cape was awarded, and judgment «yrs by default. Error — _ 
ed, that the tenant was within age at the time of the judgment, — the judg- 
fut Cova r held it no error, eſpecially being after appearance, ment. | 
for he cannot ſave his default by non ſummons. Fide 7. Adw. 2. _ 351+ $57» 
& . Edw. 2. “ Saver de Default,” 3 drs. Jac. 111. 
Moor, 6g. 2. Brownl. 118. 2. Leon. 5g. 3. Bac. Ab. 159. Poſt, 323. Ante, 31. 2+ Cr. 465+ 
Tiblethorpe againf Hunt. | 1 
Hilary Term, 35. Eliz. Roll 557. 
Dar on a bond of 141. for payment of 71. The defendant 4 payment in 
pleaded payment at the day, and upon this they were at iſſue. £* inſtead of 
The jury found payment of fifty ſhillings, parcel of it, and that ets: 
tie defendant then delivered to the plaintiff certain hats to the bone. unleſs the 
nde of the reſidue, which he accepted. And it was adjudged obligce'snccej © 
wiinſt the defendant 3 for this is no payment; but he might have . — 
pleaded this matter ſpecially, and then the acceptance of the plain- Ante, 304 
tif had deen a bar. : 


The Queen againſt logerſall, Cle 18, 


TTAINT. The caſe upon ſpecial verdict was, Brooks had A writ of at- © 
ſued an information for the queen and himſelf againſt the wint lies by the | 
efendant, upon the ſtatute, for buying of cattle out of fair r 
market, &c. and ſuppoſeth he bought the cattle of one Peare- defendant in a 


pint et aliis ignotis. The defendant pleaded not guilty, and the 9 fan infor 


jury find for the defendant. - — * 


Upon this the queen alone, for ſhe cannot join with the party, gen jury find 
brought an attaint 3 and the grand jury in the queen's bench, t * 
Poſch 35. Elia. find this ſpecial verdict, ſcil. That it was given eden 22.5 
" nevidence to the petit jury by one M hit uorth, that the defen- #1 jury that 
 dant out of fair and market did buy forty cattle, which were 209% ſuch 
the cattle of Pearepoint; but they found, that in truth the cattle fa was not 

" vere bought of Whitworth, as the cattle of Whitworth; and that it material to the _ 
vn not given in evidence that they were bought of Whitworth, "we po 2 

un the cattle of ¶ hituorth: and if upon the whole matter, &c.” e 

And it was argued by Co x Ek and Mann for the queen, that upon 

bis matter the jury is to be attainted: for here the point in iſſue | 

found, that they were bought out of fair or market; and it is 1. Ro. Ab «Nt. 
* material if they were bought of him that is named jn the in- 4: Leon 46. 
9p. or of others; and then the petit jury was to find him CT. + 
35s. V 163. 11. Co. 6. . N . . A d | 11 
Az. — 7 a Mod i „ RC „ 221 . 


| gut 
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| 1 ö 7 1 Lang. Aal nd 88 | 
The Qvzzx guilty; and for that cited 38. Hen. 8. Bro. * Iſues” 81. and a Caf 
\, caſt in the exchequer, 13. Elis. in an information for buying of cor 
MSERCALL: of 4 S. contra for mam ſlatuti; and the jury find it was bought « 
F. B. and adjudged againſt the defendant. — And fo Thx Jus rick 
did agree here, that the. buying of the cattle of any other perſon i 
ſufficient ro maintain the information. And although it be matt 
of law, yet the jury finding the contrary to it, au attaint lieth 
\ as was Pleadal's Cafe, 10. Eliz. and 5. Elz. Dyer, 219. 
It was here ſaid by THE JUSTICES, that if the Judge delive 
. , the law to the petit jury, and they find accordingly, although h 
(4) Ld. Ray. miſtakes the law, the jury ſhall not be attainted (u). And it u 
„ moved, if an attaint lieth where verdict paſſeth againſt the quee 
upon an information. And THE CouRT held it did. 

But in the principal caſe THE Cob kr held, that there was x 
_ ſufficient matter to attaint the petit jury. For it appeareth, th 
the evidence given to them was falſe in part; and although th 
falſity was in a point not material, /zi/. that the cattle were th 
goods of Pearepoint, whereas they were the goods of Whitwnth 
yet by reaſon of this falſi'y, the jury need not give him credit i 
any other part; and ſo they had no cauſc to find their verdict u 
on this oath. againſt the defendant. And here, though it ua 
found he fold them ut averia Whitzvorth, yet this is an exprel 
averment, that they were the 'goods of Whirworth; as in pleati 

it is alledged, that land deſcend to one t filis et heredi. 


Carr 19. | _ Hanger again Fry. 


; - 
On a ſuggeſtion "== caſe upon ſpecial verdict was, That the plaintiff recovers 
(196750 625 na in debt againſt H. Fry, and ſued a writ of elegit; ant t 
in _ fame ſheriff did deliver to him ſome lands of the ſaid H. Fry in extent 
county, a ſecond ſuper quo the plaintiff came in court, and ſurmiſeth that the a 
— — the H. Fry had other lands in the. fame county, and prayed anotbe 
return of the elegit, and had it; and by virtue of this ſecond writ the lands i 
firſt elegir. queltion were delivered. 

OR IEG The queſtion was, If this ſecond extent was good? and if nd 
Moor; $47. whether it is void or voidable? 18. Edw. 2. Execution,” 14 
1- Roll. Abr. 22. Edw. 3. pl. 14. 29. Hen. s. | 
394: Por HAM, Chief Juſtice. If it doth appear that the plaintiff | 
Gil. Ex. $3 taken the firſt land upon the delivery of the ſheriff, and accept 
Dougl. on. it, then he cannot afterwards take a new extent; and if he do 

* it is wholly void, and not merely voidable or erroneons ; for the 

the record is ended, the attornies of both parties are out of cou 
and it is as a writ without original, which is wholly void. ! 
here it is found, ſuper quo he came and prayed a new extent; 1 
this ſhall be intended the firſt day of the extent returned, 1 
then it is reaſon that he may waive it, and pray a new extent; | 
he never accepted of the firſt ; and fo are the books, that if f 
demandant in dower accepted the land aſſigned by the ſherif, 5 
cannot in another term pray a new execution. 
. Fenner and CLENCH were of the ſame opinion; and fad, 
is the courſe in the common pleas to grant a new elegit, if . 
party pray it upon ſuch ſurmiſe. — And afterwards it was adj0 
ed, that the new extent was good. 91 
nd R 


8 6 . 8 
* ; 
a — 


Michaelmas Term, 35. and 36. Eliz. In ; ; 311 
Stainer 9205 James. . C41 20. 
Jl emored in arreſt of judgment, that the name of the ſheriff 11 the bent 


name be omit-' 

i mas tried by niſi priun. And/ it was ſaid, that the name of the 1. 
herif was not of neceſſity till the ſtatute of York, nor was uſed or jurors, it is a 
pointed ; and by that ſtatute, the ſheriff is to forfeit a penalty, 3 oe 
{he doth not return his name upon it; but this doth not make the N — 5 
return ill, and it is helped by the 32. Hen. 8. c. 30. which helps Poſt. 466. 50g. 
ir {yfficient returns; and no writ returned. Is 704+ 

Cox contra + for of neceſſity the name of the ſheriff is to he 
the return, otherwiſe it appeareth not by what warrant it came cr, Tac. 188. 
0; and otherwiſe any man without the ſheriff might return writs, Cre. Car. 189. 
wich would be a great inconvenience : and the ſtatute doth aid 
ly inſufficient returns, or when the writ cannot be found; ſo it 
nay be intended it is embezzled. But here it appeareth, and that 
| was never returned; wherefore it cannot be good. And it was 
fad, it was ſo ruled in the common pleas, 35. Elia. Walklie's Caſe ;, 
ad alſo in this court between Mark and Lancaſter, And for this 
wiſe the judgment was ſtayed. 


Child againſt Towers. CA8 21 ' 


A SUMPSIT in the county of Warwick, Warwick being in the A lane halt 
margent. And declareth, That the defendant was poſſeſſed be refetred to 

& a term for years at Norton, in the county of Northampton; et = * 3 

en, apud Stonely in com predi aſſumed, &c. is Atits, tot, 
Upon non aſſumpſit the venire facias was awarded de Stonely in com Poſt. 324. 436. 

Ver, and trial upon it. „ 

And it was held a miſ- trial by all THñE CourT ; for apud Stonely 

"an prædict. ſhall be intended in com. North. which is laſt named, 


ud not to Warwick, which is in the margent. 


vis not to the diſſ ringas, nor to the tales awarded upon it; and ted in the pro- 


Moor, 6s, 887. 


/ 
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N ; 36. Eliz. In the Queen's Bench. 


Sir John Popham, Kut. Chief Fuflice. 
Sir Francis Gawdy, Kut. „ 54 os 
John Clench, E/. e 
Edward Fenner, E/q - 

Sir Thomas Egerton, Knt. Attorney General. 
Sir Edward Coke, Kit. Solicitor General. 


i . Thornaigh againſt Diſney. 


The a4ditim of EBT upon an obligation of four hundred pounds. Thi 
the plaintiff's defendant demandeth judgment of the bill, for that th 
. plaintiff in the obligation was named J. Thornaigh de Fent 
declaration in in com” Nott. arm. and in the declaration he was named 7o. The 
debt on bond. arm; ſo de Fenton in com Nott.” were left out; and for thi 
variance demands judpment, | 5 

Upon motion, without argument it was ruled, that the defen 
dant ſhould anſwer over; for this is no variance to abate thi 
dill: when he is well named in his proper name and ſirname, thy 
addition is not material; otherwiſe, if it were of the part of thi 
defendant. | | 
Core, Solicitor General, who pleaded it, ſaid, That he did | 
only to gain time, becauſe it was a matter of great extremity. J 

3. Hen. 6. pl. 23. F. Edw. 3. pl. 230. | 


Cane 2+ Forteſcue again /i Hext. 
Hilary Term, 35. Eliz. Roll 35. 


Words action- A CTION for theſe words: Thou art a witch, an enchanter, 
able. : « necromancer, and a ſorcerer, and thereby waſt the cauſe 0 
«© the death of my huſband.” Upon demurrer, and reading the 
record, without any argument adjudged, that the action lay. Fo 
by Por nau, there cannot be more heinous words, and by tber 
the party was to ſuffer corporal puniſhment. 1 
Nora. The ſame Term and Roll, between the ſame paris 
action for theſe words: He is a witch, and bewitched my bu! 
« bandtodeath; rox he made his picture in wax, and roaſted 
te every day by the fire, until he roaſted my huſband to death. 
Upon demurrer, Hark1s, /erjeant, moved, That theſc 
will not maintain an action; for when ſhe ſhewed the cauſe of lt 
words, it appeareth to be a vain and fond conceit, and then ® 
cauſe to call him a witch; as to ſay, « Thou art a thief, for de 

« haſt ſtolen my evidence.” | a 
But THe Covurr held the words very heinous and action 

and it was ſo adjudged. 0 

Sec the ſlatutes 1. Jad. x, c. 12. and 9. Geo. 2. e. 6. 1. Hawk. P. C. b. 
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Bleverhaſſett againf Baſpoole. | 5 | Can 3. 


ION for words for that the plaintiff was a juſtice of the Words aQion- - 
1 and the defendant was indicted of felony, and pleaded able. 


ot not guilty, The defendant ſaid theſe words, Mr. Haſſett did 8 R | 
s ſeek my life, and offered ten ſhillings to the under-ſheriff to | | 
« inpanel a ſpecial jury that might find me guilty of the felony.” — | 
lad it was adjudged that the words were very flanderous, being | = 
hoken of a juſtice of peace: and the plaintiff had judgment. 


Doctor Ford et Uxor again Hollingborough. Shin 6 = 
Trinity Term, 35. Eliz, Roll 361. J i i 


EBT ypon an obligation brought by the plaintiff and his wife, bond t Lo 
D —— of Ds Drury. The condition was, That whereas an — | 


Ir. Drury had let land to the defendant for ſeventeen years; if - — 1 _- | 


Jl other perſons that ſhall claim the ſaid lands under him, hall or Þ by = 3 
in ſo long occupy the ſame lands, &c. that then, &c. The defen- ment to altho 


CoxE argued for the defendant, for that his eſtate was ended by | * 
de act and aſſent of the obligee himſelf, who was to take advantage xz | 
i it, and therefore the action did not lie.— PANFIEL D contra. Yelv. 23. 
AlTye Cour held that the action did lie; for the condition Poph. 30. 

w collateral to pay money to a ſtranger, ſo long as he or his aſ- Voor, 8 
benees might enjoy the land. Here, though he ſurrendered, yet to «. Wood's Con. 
a [tranger his eſtate is not determined, but is in efſe : and this is an > DBRS 
xi to be done by him to a ſtranger, which the obligee ſhall not eſ- 2 Rep. 
oy him to do; and the obligee who had the reverſion, and who is 366. 

Id by the ſurrender, is as to a ſtranger in by him, and under his title, | 
nd occupied as his aſſignee. Allo the words are, if he ſhall or 
Kay enjoy, &c. and here he might have enjoyed it; and therefore 
ring the time he might have enjoyed it, he is to pay it. 

but Poe a ſzid, if the condition had been, if he or his aſſig - 
Ki, or thoſe who ſhould occupy the lands, ſhould pay the money, 
ad after he had ſurrendered to the obligee, and he did not pay it, 
ie obligation had not been forfeited ; for the obligee in that caſe 

u the party that was to pay it, and he ſhould not take advantage 

, © non-payment, as 35. Hen. 6. Bur.” — Wherefore it was 
ed for the plaintiff, | 


Clerk againſ Day. Cle 5. 
Hilary Term, 35. Eliz. Roll 467. | 


UE caſe upon ſpecial verdict was, Joan Marſp deviied certain Adeviſe to , 
to Ryſe her daughter for life; and, if ſhe marry after ſor life, and if 
55 Le g » . the marry after 
death, and have heir of her body, then I will that he heir, my deceaſe and 
ln ys have heir of her 
Cov heir ſhall have the land after her death.— N;. If this paſſes an oſtate in tail, or for life ? 
* 148. Moor, 593. 1. Roll. 839. 2. Roll. 417. and ſce 1. Str. 15. Ld. Ray. 20. Fitzg» 
45. 3. Com, Dig. 26. Powel on Dev. 363. 2 Strange, 798. * | | 
; ; 66 2 der 


* 2 * 8 5 
. enen 
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Cree © after my daughter's death, ſhall have the land, and to the h 
EC we « of their body begotten ; and if my daughter die without if 
of her body begotten, then Philip Taylor ſhall have it to him 

his heirs.” Joan Marſh died. Roſe married Silly, and had is 

The queſtion was, If Roſe had an eſtate in tail, or for life 09] 

Firſt, It was agreed by all THE JusT1cEs, that a deviſe 00 

and the heir of his body, is an eſtate tail, and shall PO to all t 

(=) 2- Roll, heirs of her body; for © heir” is nomen colleFivum (a), and e 


_ . res but one heir at one time, and this thatt go from heir 


832. K. pl. 1. i - ' J 
626. . Godb. 155 T5 Jones, wir. Roh. Cavelk. . . Burr. „ pl. 28. 
« Deviſe U. a. pl. 13. and “ Parols”” H. See 1. — 5 n E 8 bas 
But Ga W D and FENNER held, that Roſe had but an eſtate f 
life; for ſo it is limited by expreſs words, that ſhe thall hate! 
life; and then her heir ſhall take as a purchaſer, and it thall not ex 
, -4 7 - ; 
(3) Poſt. 316. 3 755 Raſe 0) : * | 
453- 1. Co. 66. Raym. 333. Keb. 18. 99. 176. Godb. 155. 2. Sid. 51. 2. Roll. Rep. 266. Plowd. 
Palm. 404- Hetl. 76. Styles, 250. 1. Noll. 832. 2. Roll. 453. 417. 1. Bull. ds — 
Owen, 148. Co. Lit. 8. Cro. Jac. 145. Vide 1. Peere Will. 57. 58. 88. 2. Burr, 1110. 1. Salk. 241. 
Por nau, Chief Fuftice, contra. For the eſtate is limited to t| 
anceſtor, and after limited to the heir, and ſhall execute in the 
.ceſtor ; eſpecially the words being, if the hath any heirs,” a 
(c) No judg- therefore intended that any heir ſhall have it. Et adjourn” (c). 
ment is entered on the roll, yet Meer, 593. ſays the opinion of the Court was given; and Hab citesit 
ſuch in the caſe of The King v. Melleng. 1. Ven. 214. 225.—See 2. Stra. 804. Fitzgibbon, 24. 


In the caſe of Shaw wv. Weigh, B. R. © ter my death, and have ay ber 
Mich. 9. Geo. 1. Lord Raymond in- © body theu LawruLLY 8eGorrEs 
ſpeed the roll of this caſe (the true name © will thar TH AT heir after my dough! 
of which is Cheat v. Day. See 2. Stra. 604.) (death ball hawe the land, G. & 
and the deviſe was: If fbe marry . L. C. B. Pant Rs MSS. 


/ 


cen - Waring againſt Whale. 
Eaſter Term, 34. Eliz. Roll 132. 


If it do not ERROR to reverſe a fine in Sreuſbury, levied before the baili 
wan by — there. Firſt Error. It did not appear that they had any a 
* it ig thority to take fines, and they cannot have it by preſcription, or 
void. general words in the king's grant.— Second, It is levied without at 
covenant.—Third, It is de meſſuages ſive tenemento, which is in th 
disjunctive, and incertain (a). | 18 
(e) See che caſe CU RIA. This fine is void, for that it appeareth not by wi 
of Auſtin and authority the fine was levied ; for it is in derogation of the cron 
Steen v. Court- and profits of the crown, pro licentid concordand'. And Paſch. j 


6 cert Eliz. the fine was reverſed. ' | 
an Ka. Geanes again Portman. 


The conſent of FPHE caſe upon ſpecial verdict was, J. Geanes, the huſband 
as girl the plaintiff, and T. G. were joint-tenants for life, the i 
nant mall c. verſion to H. Portman, J. Geaner, by the aſſent of 7. &. 0" 
cupy and take pied the land alone, and took the profits alone to his oon uſe, | 
1 be ſowed the land to his own uſe, and made the plaintiff his e 
use. is aleaſe at tor, and died; and afterwards T. G. made his wife execute, 
oll. died; ſhe ſold the corn to the defendant, who took it; and 


plaintiff brought treſpaſs. be 


, 
* 
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motion, all THz Covi agreed for the plaintiff; for by Ov 
s ny that J. G. alone ſhould' occupy the land, and take the WG, 5,4 4 
Ke to his own uſe, this doth amount to a leaſe at will, chich : 
f enant may make to the other; fo the plaintiff hath good Co. Lit. 1þ6. as 


one jo1nt-t f he had ſaid to his companion, „I will not occupy it, 


tle ; but i 


te bad not been material, for he doth not by this 'afſent that his 
_ ſhall have all, nor gave any thing by this to his com- 


wuion. | 2 / | 
Pratt again Stocke. : Case 8. 


$SUMPSIT by an adminiftrator. And counts of an admint- A perſonmay be 
Munten granted to him by Thy. Taylor, bachelor of law, com- gpl ors 
nifary to the biſhop of London. The defendant: pleads the 37. Hen. not 2 or-of 
10. 7. intending that none by that ſtatute can be a commiſſary laws. : 
hu a dr of lan. Alſo that fince the laſt continuance (which was Jones, 264. 
from quindena Martini to die Lune peſi oct. Hillarii ) the biſhop of 8 
luum granted adminiſtration to him by his letters bearing date 27. Cro. Car. 258. 
un. Upon this it was demurred. Two points were moved. See 13. Car. 2. 
-firt, If a bachelor of law may be a commiſſary ſince the 37. Hen. ©* | 
Lc. 17.2—Second, If adminiſtration be committed pendente billd, if 
the will abateth ? — But as to that, it was held clearly that the-plea 
x miſ. pleaded; for this is pleaded after the darrein continuante, 
here it appeareth to be after his plea pleaded, But rug Court 
eld for the plaintiff. | | 5 | 
PoryaMy Juſtice, (aid, that adminiſtration and probate of it aqniiniftra- 
{ls was by the common law, which any might do; and the tion be granted 
57. Hen. 8. c. 1. is in the affirmative, that doctors of the civil law CTR 
nay be commiſſaries though they are married; but it is not re- firſt is not wad, 
freie that no other may be commiſſaries, and therefore taketh'but od 
pat away the liberty at common law. And if a bachelor at lau of. 45. 
anot de a commiſfary, yet acts done by him are not void till Peer Will. 43. 
ley be avoided by ſentence; as if a layman be preſented, inſtitut- 767. 
u, and inducted, this is not void. — And to the ſecond, they hold 8 
t if letters of adminiſtration be granted to one, and after are 259. 
dated to another, by this the firſt are not avoided, © except by Ante, 483. 
Weil ſentence; but by the miſ-pleading this cometh not in qoeſ- 
an. — And the plaintiff had judgment. | | 


Buckland againſt Brook, cu g, 
Hilary Term, 35. Eliz. Roll 360. + ; 
\SUMPSIT againſt the defendant, as adminiſtrator, V. Bros be 


upon an indehitatus aſſumpſit. The action was brought Hill. 35. A adminiſtra- 
lde defendant pleads, that the inteſtate ſuch a day made an obliga- — auctng 


ato J. 8. of forty pounds for payment of twenty pounds at Mich ſimple contract 


nu, which ſhould be Ann. Dom. 1 5933 and that he bath fully —— 
miniſtered all the goods of the inteſtate which werg the inteſtate's:main onſutis. 


the time of his death, except to ſatisfy the ſaid twenty pounds : fied, although 


ſe nibil babet nec tempore exhibittonis bille predif habuit, Exc. and tie hands are 


wn this * due; | 
this it was demurred. — me kgs 


oTER, for the plaintiff. That this debt upon contract is to be of the goods 


3 before the debt upon the obligation, which is not yet ines day 
"This death, is Poſt. 555. 822. Went. 141, 3. Lev. 57. Cro. Car. 363. B. R. 11. 2. 
With i gon Pall og. . Went ns v Lev n. on Cur: d, f.. l 


. due; 
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BvexLany due; for by this means he may defeat all contraQs by a debt u 
Se bond which ſhall be due one hundred years after. Alſo the , 
is not good, for that he faith that he hath no goods which © 
the inteſtate's at the time of his death; for he may have goods t 
were not the inteſtate's at the time of his death; and ſo js 7, Hen 
pl. 39. Alſo he ought to anſwer to the time ſince the bill exhid'te! 
for he ought to ſay, he had not at the time of the bill exhibiteq, 3 
at any time pgſtea; and non bubet, Wc. without anſwering 10 oi 
mean time is not good. a 
CURIA contra. The matter of the plea is good, for debts ur 
bond are to be paid before debts by contract; and this proved | 
the declaration in theſe actions, that he hath ſufficient to ſatisfy 
other debts. And to the firſt exception, the plea is good to 
common intent ; and if the truth be as the plaintiff ſuppoſeth, 
is to ſhew it; and the YEAar Book of 7. Hen. 4. is not law in th 
int. 
THe CovkrT doubted as to the laſt exception; but Dani f 
it was but of form, and it was not ſhewed for cauſe of demurr 
Et adjournatur. | 


C481 10. Cordal's Caſe. 


LY 


A deviſe of OTA. Coke, Attorney General, ſhewed to me a reſolution 
— GawDyY and ANDERSON in a caſe referred to them byt 
. N queen's commandment, in which two points were reſolved; whe 
and when they a deviſe was to two perſons of lands to hold for payment of t 
64 pas 4. legacies in a will, and the debts of the teſtator; and afterwards 
—— 25 Ed. Cordal his brother for life; remainder to his firſt ſon in 
executors have and ſo to the ſecond; the remainder to the heirs of the body of 5 


but a chattel 
and no freehold; Cordal. 


and the eſtate tail remains unexecuted and disjoined during the life of A. 8. C. 8. Co. 96. 
Firſt. It was reſolved, that this is no freehold in the two perſo 
but only a term for years, although it cannot be ſaid for any cen 
number of years; for the profits are not certain, nor the det 
yet it is a chattel, and gua/i a term, as a deviſe during the mino 
of J. S. or land extended for debt; and this is in favour of wil 
but otherwiſe it is of ſuch a limitation in a deed, for there it 1s 2 in 
hold conditional (a). | | 
« — 3 1. Jones, 25. Ray, 136. 1. Sid. 224. 2. Bulſt. 273. Allen, 47. 1. Lev 
1. Roll Ayr. 829. Feafne, 271. 1. Stra. 16. Swinb. 31. 

| Second, It was reſolved, that the eſtate tail was not executed 
the poſſibility of the mean eſtate that might jnterpole, and therci 
it was always.disjoined during the life of Ed. Cordal; ſo that oft 
eſtate his wife could not be endowed. And this was reſolved uf 

| conference (6). | | x 
8 28 2. Saun. 383. 386. B. R. H. 13. 3. Lev. 44 .—8ee alſo Caf. tem. Hard. . 


ick ſays, that in 2-Saund. 336. Cordall's caſe is denied to be law,—Sed vide Mr. Ha 
— 2 b. 3. Com. Dig. 230. Fearne's Cont. Rem. 271. Gilbert's Law of 


a. Ak. 266. | z 


- 


—c__ 


Eaſter Term, e 
3ö6. Eliz. In the Queen's Bench. 
d Toba Popham, Kut. Chief Juſtice. 
Lir Francis Gawdy, Kut. | | ITS. 
John Clench, 2 . ; | | | ; Fuſtices. 
Edward Fenner, Eſq. | 2 
dir Edward Coke (a), Kit. Attorney General. (e) appointed 
Solicitor: General. 3 


— — >: —— 3 


OTA. In this term there were ten Serjeants made, who A eall of. Ser- 
appeared in chancery tres ſeptim. Paſch. v12. P pv Heal, jeants. 
of the INNER TEMPLE; of GRAr's-Ix R, Villiam Daniel 

pd Jahn Spurling 3 of Lixcolx's-Ixx, George Kingſmill, Peter 
Vierten, Richard Braithwaite, and Thomas. Fleming; of the 
WooLs-TEMPLE, Richard Lewker, John Savill, and David Wil- 

Ln, All of them except Daniel and Kingſmill had their writs in 
Yihaclmas Term, returnable in Eaffter Term, as the Juſtices ſaid 

tie order was to have one Term between the writ and the return; 
Unie and Kingjmuill had their writs in the vacation between Hilary 

wd E:ffer Term; yet they all appeared together, and had their anti- 


quitiez as they were. | 
| Godfry againfl ese „ Dien. 


ACTION for theſe words: Thou haſt killed a man at Malden yy,,q, ſpoken 
«in Eſex. Upon not guilty, it was found for the plaintiff; maliciouſly ſhall 
xd moved in arreſt of judgment, that the words were not actiona- e 
le, for they were too general; for it may be he killed one in his —— them. 
defence, or he killed a thief that aſſaulted him in the high- way, or | 
ys an officer, and in arreſting killed him, &c.—And of this opinion 2. Bl. Rep. 960. 
«the firſt was Ga w Dv. But it being moved again, all Tye CourT : 
led, that the words being alledged to be ſpoken maliciouſly, ſhall be 
ucen moſt ſtrongly againſt him that ſpoke them: and it was adjudg- | 
6d for the plaintiff. 2 | 2 | 
| Tryor againſt Beſtney Betts. Can 2. 
PROHIBITION for ſuing for tithe-hay in Chartres. And ſur- To pay the 
miſed, that the defendant is parſon imparſonce of the parſon- v 65. 84. a 
ge of Chartret; and that there was a vicar of Chartres, of which — N 
tie defendant was patron, &c. and that time out of mind, &c. he « good — 
ud uſed to pay to the ſaid vicar, in full ſatisfaction of the tithes e and 
bay of the place, where, &c. ſix ſhillings and eightpence per 33 
mun, and the paſturing of a horſe in the ſame place. —GoDerRrey from ſuing for 
wel that it was no good ſurmiſe, for by it the right of tithes fe tithes in 
ane in queſtion, to whom they were to be paid, to the parſon or 1 * 
uf 25 31. Hen. G. and 6. Edw. 4. are, and Buſhes Caſe in this 
bun -C aw DY and Por RAM. Where the right of tithes is to 
ane in queſtion, this ſhall be tried in the court chriſtian; and it Dougl. 204 
*10 plea he hath uſed to pay the tithes to the vicar, for then he 
nſeſeth he ought to pay tithes ; but the queſtion was, Who 
0 have them? And this ſhall be tried in the court chriſtian ;_ 
al that was the reaſon in Buſhes Caſe; for there he pretended he 
eto pay tithes in /pecie, but here it is only = modus decimandi ; 
| which 
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againfl 
BesT NE 
BETTS. 


C4824. 


In what caſes a 


repleader may be 


awarded. 
Ante, 62. 


1. Saund. 128. 


2. Salk 579. 
Dougl. 396.247. 


C4 $- 


An executor 
fhall only be 
charged to the 
amount of the 
affets which 
come to his 
hands, and not 
for the wrong or 
devaſta· vit of his 
companion. 
Ante, 216. 


Dyer, 210. 
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which though he pleads it tg, be to, the vicar in diſcharge 
yet it is good ; for otherwiſe chere will be a great miſchief; for 
ſpiritual court will not allow a plea of modus decimandi, but 
payment of tithes in kind ; and they will not allow him to plead t 
intereſt of the vicar, nor payment to him for diſcharge, 
to come in pro intereſſe : and if he will not come, but collude with i 
parſon, to charge the pariſhioners to pay tithes in ſpecie, he ſhall} 
charged to pay other tithes than he hath uſed ; and therefore i 
common law ſhall aid him, and eſpecially as this'caſe is, av it y 
moved by TAN FIELD, that the defendant is patron of the vicarag 
and the vicar in conſideration of theſe tithes diſchargeth him of: 
ſpiritual care and charge. -FENNER and CLENCH inclined to th 


opinion. Et adjournatur. 


Grills againſt Ridgeway, 
* caſe 3. Co. 52. b. Ga w Dv ſaid, it is without queſtic 


_—_—_ * 8 abs 


of tithe 
but only 


but he ouel 


that a repleader may well be after a demurrer ; but that 
when the pleading is inſufficient of both parties. Po HA. If ir 
Voſt. 439. 883. inſufficient in matter, ſo that by it the action is confefſed, and! 


Afterwards THE JUSTICES moved the parties to diſcontinue th 
action, and to commence again; and ſo they did. 


The caſe referred to in Lord Ce-. 
Reprrts was an action of debt againſt the 
ſheriff of Devon for an eſcape, The de- 
claration ſtated, that the ſheriff had taken 
the priſoner in execution at Stohke-Cannn 
in the ſaid county, and had afterwards 
ſuffered him to eſcape in the Hard of Chenp, 
Lind:n. The defendant pleaded, and con- 
ſeſſed that the priſoner was taken at Stghe- 
Caen; and elcaped ; upon which he 
{ the fberiff } made treſh ſuit at Stoke-Cannon 
aforeſaid, and by virtue of the ſaid exe- 
cution, and before action brought, retgok 
the priſoner. The plaintiff don, by way 
of proteſtation, that the defendant did not 


Rowland Hargthorpe againf Margery Milforth aud 
Anth. Milforth. 


DEB. againſt the defendants as executors. Thev pleaded fu 
adminiſſered, and ſo nothing in their hands. Upon iſſue tb 
jury found, that they two, and one Agnes Milforth their mothet 
were made executors; and that Agnes had adminiſtered, and watts 
goods to the value of fix hundred pounds, and that the defendant 
of the teſtator but to the value of fixtes 


had not of the goods 


pounds; and that Agnes was dead: and, 
by this devaſtavit of their co-executor, 
ſixteen pounds? was the queſtion. —Tae Cour held cle!) 
that one executor ſhall not be charged by the deve/tavit 
companion; for the act of one executor ſhall charge | 
further than the goods of the teſtator in his hands amount un 


make fr ſuit ; that after the priſon 
eſcape, and before he was retaken, he x 
one whole day and night at the War! 
Cheap, in Landen. out of the fight oft 
defendant. To this replication the delet 
dant demurred. And it was agreed, t 
the bay was inſufficient in juſtifying ! 
re- taking at $'0e-Cannen, without aufe 
ing the eſcape at Londen; and that if t 

laintiff had demurred, he ſhould lu 
bad judgment; but that as he had chaſe 
to rely upon the proteſtation that the p 
ſoner was out of figh!, and had not dene 
the freſh ſuit, there did not appear uf 
the record any cauſe of action. 
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; ot to charge him of his own goods; for it was the folly of the Hane- - 
tor to put ſuch truſt in one that would do ſuch acts to his diſ- Tuonr˙ = 
jnotape 3 but the acts of one ſhall not hurt the other, for their I 
goods: as if one executor will confeſs an action, this ſhall bind , 5 
other ; ſo if he will releaſe an action, or give away all the goods 
te teſtator, this ſhall bind his companion. Jide 3. & 4. El. 
Ms, 210. 21. Hen. 6. pl. 46. Where they ſhall be charged of 
N goods of the tettator, the non-ſuit, releaſe, or other act of one 
wind the other; but riot if they ſhall be charged of their own 
4 11. Hen. 4. 60. Where both do wafte the goods, execution 
ul be againſt both of their proper goods. t 
lt was then moved, if judgment ſhall be againft them of the whole on 1 
V, or of lo much as is found in their hands ?— And TRE CouR r judgment ſhall 
i! cearly, that judgment ſhall be of the whole debt, but thatexe- gefe. the whats 
an ſhall be only for the ſixteen pounds which is found to be W 
er hands ; for otherwiſe the plaintiff ſhall be barred of the reſidue, — ou _ the 
ich is inconvenient. Vide 46. Edw. 3 pl. 9. 7. Edw. 4. pl. 9. ders Bau. 
y Hen, 6. pl. 24. 34+ Hen. 6. pl. 24. e 18 2 A NN- 
lud afterwards, at the. end of the Term, all the prothonotaries Cro. Car. 167. 
the common pleas certified that their courſe was not to enter 373- 
þnzat of the whole debt, but only that he ſhall recover ſo much 5 AS 929. 
vs found in their hands; and thereupon THE J̃usricks would _ 4 
kile of their judgment in that point: but for the firſt point they 
ze ul reſalyed ut ſupra. | | 


Fulſhaw againfl Aſcue. | 8 8. 


RROR to reverſe a judgment in the common pleas, For that Whether a ſta- 
' {cue brought an audita querela to avoid a ſtatute acknowledged 104 marehant 
tore the mayor of /.incoln, becauſe it was ſealed with a ſeal of one — . — 
ere, where the 13. Edo. c. 1. de mercatoribus (a) doth appoint it upon audits 
de ſraled with a ſeal of tt» pieces; whereof the mayor ſhall 77% per pair; | 
5 oue, and the clerk appointed for this purpoſe the other. The 8 mg 
kndant pleaded it was ſealed with a ſeal of two pieces, accord- void as an obli- | 
$.10 the ſtatute; and thereupon at the ni privs at the city of _ 
kn, it was found for the plaintiff in the audita guerela : and — 
"upon, in the common pleas, it was adjudged, that flatutum $5 
"ng . forms pre dict. recognitum penttus vacuum foret, et pro nullo (a) Owen. 142. 

ur. Upon this error was brought. — Firſt, For that the trial Per, 35: 

thi; caſe was not good; for the iſſue was; not to be tried per pars, 1 "Sa 
| * the certificate of the mayor; and all the other matters were Carth. 46. 
ce as before in the common pleas. Second, That this judg- 4: Med. 204+ 
A quil penitus evacuetur is erroneous, for though it be void as a 72389925 

o yet it is good as an obligation. But the judgment was af- 

hs Ks as to the trial, it was a matter in, fact, triable by the 

and if it be not a ſtatute, it is no obligatian: but being diſ· 

Fe 28 2 ſtatute, it hath loſt its force in all reſpects; and that the 

m to avoid it is by an audita querela ; for error lieth where 
2 ' is good, but the execution is erroneoufly ſued upon it, 6 

44 Wy And the judgment was affirmed. Vide the judgment 

' aſch. 33. Placita 4. page 233. 


(a) See 2. Bac, Abr. 333-and 8, Geo. 1, e. 25- 


| Codwell 
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Cave 5. | cCodwell again Parker. | 


| Michaelmas Term, 33- & 34. Eliz. Roll 419. 


Ie is a wil-trial PPEAL DE MAIHEM.- The parties were at iſſue, and 6 
if a _ be re- juror was returned by the name of Palus Cheale; but in l 
Chriſtian name 4ifiringas, and panel annexed, he was named Paulus Cheale, ar 
and fworn by by that name ſworn. This matter was alledged in arreſt of ju 
anot ment; and it was held no trial, for it was only by eleven. | 
For that cauſe a venire facias de nous was awarded. Vide 5. Cu. 4 

The cauſeof b. and the ifſue was tried. It was moved in arreſt of judgmen 
awarding a 1 3 judgment, f 
wenire faciar de that the record was entered, that in the firſt venire facias one Pa 
new? need not be Cheale was returned, and in the diffringas awarded upon it, Pul 
899 Cheale was left out, and Paulus Cheale put in, ſuper quo confulerat 
5 2 e per Cur. that a venire factas de nous ſhall be awarded; but it is nd 
te, 57. mentioned that Paulus Cheale was ſworn, and trial had ; whereto 
Fen”, no cauſe here appeareth to award a venire facias de now; and ſo tb 
is miſ-awarded, But THE Cour held, although this be the cay 
ſet down in the record, yet it ſhall be intended that there is age 
cauſe apparent upon the whole record together to award a ven 
facias de novo; and the Court ſeeing it, did award the ſecond rei 
facias ;, and it ſhall not be intended to be an error, when there 
-any cauſe to juſtify it : and the cauſe mentioned in the record is nc 
ſo material to bind them; for the office of the Court is to ſee allt 
_ cauſes, and to give judgment upon any matter which may appear t 
them; and it ſhall be intended they did fo, as 22. Edw. 4. 4;.! 

upon a judgment in a writ of dower. 
Want of man- ANOTHER EXCEPTION was taken, Becauſe no manucaptors 
e the returned upon the diſiringa.— TRE Couꝝ held it ſhall be amend 
ring as may Saf dE. a ee 

be amended. by the ſheriff, and it is not material if no manucaptors be return 
when the jury appeareth full, and the verdict given upon it is goc 
3. Hen. 7. pl. 8. And judgment was given for the plaintiff. 


Cans 8. Walſh again Collinger. 
Michaelmas Term, 32. & 33. Eliz. Nell 460. 


If a plaintiff be ERROR to reverſe a judgment in the court of N. [—Er0 
made the judge + That the judgment is entered to be before the mayor me | 
— oat t J. D. aldermannis, &c. and at the ſame time the plaintiff v 
ed to at the made mayor, pending the ſuit. —Sed non allocatur ; unleſs the part 
time. had excepted to it in the court, and it was diſallowed there, then | 
1 had been error; but if he admits him to be his own judge, it 1s U 
oor, 365, error, 2, Hen. 4. pl. " "mn | 
- | — 2. Term. Rep. 87. Caſes in Crown Law, 105. 
On apreſcrip- SEconD ERROR. The preſcription is to hold courts before tl 
tion to bold a mayor and two aldermen; and it is alledged that at ſuch 2 cov 
held before the mayor and J. S. and 7. D. aldermen, 8 7 
may be aſſigned alledgeth in facto, that J. S. was not then an alderman. The c 
for error that dant pleaded in nullo eff errutum.—GODEFREY moved that this 7 
— the error, no more than in error te avoid a fine, that one 4 
time alledged. Judges before whom the fine is ſuppoſed to be levied, 3 
judge. 1. Ed. 5. pl. 3. b.— But THE Cour (abſents 2 — 
held it to be a manifeſt error; for the court cannot 


cept before aldermen, ſo there muſt be two at leaſt; and if 7. 


* 


Y 
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n not alderman, there were not two aldermen; and it is not like waren 
the caſe of a fine, for that is before ſuch Juſtices,” et aliis. fidelibus : 20of 
ndif there be no ſuch Judge as one of them which is named, yet une. 
he fine being levied before other Juſtices is good. And for this „enen 48 
ue the judgment was reverſed.— It was here held by THz Jos: Jeofail 
r1ces, that 2 diſcontinuance after verdict is not helped by, any 

fature. | 3 | Wen" * 
Griffin again Spencer. | n Can &” 


RROR of a judgment in the common pleas. Error aſſigned Debt en bond 
was, That Spencer brought debt upon an obligation againſt 3 | 
Gif. The condition was, that if Grifiu pay to Spencer a hun- tice — 
tred pounds within one month after notice of his return from Con- event. Plea ao 
ainple in Iris into England, that then, &c. The defendant Guse, the 
pleads, that there was no notice given to him of the return, &c. plaintiff need - 
Upon this the iſſue is taken, and found for the plaintiff; and judg- not *<ply that 
nent given for him. Error was affigngd, Becauſe it was not averred, not paid 
that the money was not paid; and then no cauſe of action. As Pot. 299. 
debt for non-· performance of an arbitrament the defendant g 
dach no arbitrament; the plaintiff ſhall not only ſay that they Velv, 28. 78. 
ade an arbitrament; but alſo that the defendant had not perform- 0 HAY | 
dit, in ſuch a part, to inform the Court that there is good cauſe r 
Won; ſo here, — But THAN Cour held clearly that it was no Lt. 528. 
nut; for when the defendant ſaith he had no notice, this is a 1 
ſeſſion per nient dedire that he had not paid it. And iſſue be- 1. Lev. 8. | 
ſg taken upon a collateral matter, and found for the plaintiff, Hard. 377- 
nent all be given for him. Wherefore the judgment was!“ AE. 


ne K boy Douyl. 732. 


Read and Morpeth againſt Erington. Cain 9. 
Trinity Term, 33 £liz. Roll 611. 


FJECTIONE F:RMZE. And declares of a leaſe made b . If a man fi | 
lem Mitford, 20th January, 11. Elia. of 200 _— in fee make . | 
9 acres of meadow, and 150 acres de paſture in Pont-Iſland, baben+ — aA 
33 4 5 w N laſt paſt for twenty years. r for life, — 
not guilty pleaded, the jury find a ſpecial verdict, which — 
_ in ſubſtance % That Anthony Mitford. was ſeiſed in fee of kerry pe 
2 of Pont. I land, in the county of Northumberland, of land, upon the 
b the tenements in which, &c. were parcel, and of other — © | 

* called Crawleys, in Pont-Iſſand, parcel alſo, tenement in — de 
5 Ec. and of another parcel of land called Ifand-Green, in feoſſer as hie 
22 parcel of the tenements in which, &c.: and beiog — 3 = 
— Elia. conveyeth the manor of Pont -· Iſſand to the uſe not veſt in his 
. elf for life, remainder to Jaſper his eldeſt ſon, and the ht beit ang 

males of his bod , remainder by 
ws y, remainder to the right heirs of Anthony: purchaſe . 

© lands called Crawley, to the uſe of the ſaid Jaſper, and Fol. 334+ 
* — his wife and of the heirs males of the body of Faſjier : 

2 to the uſe of the right heirs of Anthony : and the 

— Land. Green to the uſe of the ſaid Anthony and Moor, 284. 744 
bad they ford «7 vp 1 Jae har ut ſupra” _ 88 

further find, that Faſper had iffue Mary his daugb- Go. Lk. 42. 
4 be . per iſſue his daugh- 

"es + to the defendant, In afterwards — iſſue R 
i and that Jaſper was the eldeſt ſon, and heir of Anthony.” bs 5 2 
Mutz | Ab. 418 1. Co. 130.  Dongl. 774. 

LIZ. PART 1. * And 


the money was 
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_ Iv And they further find, * that Anthony, II. Elia. makes the 
1037 LP in the declaration provt, 5c and that afterwards the leſſees, 2 jp 
gent © March, 11. Elis. made a deed. of feaffment. of theſe Jang; 
Exincrey. © Alexander Heron and others in fee, with a letter of attorney 

enter into them or any part thereof; and to make livery aceont 
« ing to the deed ; and that the attorney made livery in a able « 
1 a houſe, parcel of the manor of Pont-1ſiand, Anthony Mia 
« the leſſor being then and there preſent; and that at the time! 
&« the livery the lands called Cratuleys were in the poſſeſſion 
« Anthony, as tenant at ſufferance to the ſaid Margaret the wite 
« FJaſper; and that the lands called and Green were in the hat 
c of divers farmors and lefſees, by virtue of ſeveral leaſes to the 
© made before the leaſe made 1 1. £&/iz.z and that Anthony and Jui 
„ were dead; and that the ſaid Alexander Heron, and the oth 
© feoffees, enter and grant all their term, eſtate, and intereſt to 
* leſſres of the plaintiff, E. / ſuper lotam materiam,” He. 
Nora. The jury found that Crawleys contained ſixty acres, at 
1ſhand-Green one hundred and twenty. wy 
Upon this ſpecial verdict theſe matters were moved.-- Fins 
If the remainder limited to the right heirs of Anthony Mitford 
Crawleys, in which he had no particular eſtate, be in him a 
ancient reverſion, or veſted in his right heir as a remainder by p 
chaſe ; for if it were a purchaſe in the heir, it was not chargeal 
with the leaſe of Anthiny Mitford. —And all THE Cour reſol 
clearly, that the uſe limited to the right heirs of Anthony is 
ancient uſe in him, and was never out of him, and is in bim asa 
verſion to grant or charge; and from him ſhall deſcend to his h 
and is as if it had not been mentioned; and the limitation to 
right heirs is a void limitation, and is no more than the law veſts 
him. 


' 


Aleſſee for years SECOND QUESTION. If this feoffment by the leſſee for ye: 
may make a the leflor being upon the land, was a good feoffment ? For the lei 
— hen (as it was ſaid) cannot be diſſeiſed, he being upon the land; ans 
the preſence of freehold can be deveſted out of him: but he being in poſſeſf 
the _— mo. guards the land, that no feofſment can be made. CURA cn 
— ang © That it is a good feoffment, and ſhall enure by way of froffmen 
may diſpoſe of for the leſſor and leflee being upon the land, the law fhall ju 
iet but — an him in poſſeſſion that hath the right of it; and the leſſee hath! 
ſole right to the poſſeſſion; and livery ought always to be give! 
the leſſor may the poſſeſſion z and therefore he that hath the poſſeſſion ſhall ma 
ow adage, the livery: and therefore if the leffor makes livery, the leſſee be 
: ypon the land — — it, = is d * her 
enure upon the poſſeſſion, nor give it, when the leſſee 1s 
. * keeps <p and 1 law ſhall * it only in him: and when 
and ſce th latter cannot give or meddle with the poſſeſſion, he cannot make live 
pour of Mr. But- And & ** when the leſſee hath poſſeſſion he may make = 
AIR (19 and the preſence of the leſſor, which hath nothing to do the 
page 337. b. cannot diſturb it: but immediately by his being there, this 1 
= i Abe. z. entry” by him, and a reveſting of the freehold in him: ſo 
75. Viet ), J. and Dy. 360. — And Por nau ſaid, that if it cannot enur 
1. Wood. Con. feoffment, and though it cannot deveſt the freehold, nor ” - 
. Ls ſeiſin to the leſſor, yet clearly it is a forfeiture i becauſe ! 7 | 
S . had taken upon him to make a feoffment, and give * fee 


3. Atk, 239. Cuwp. 217. 70% 1. Term Rep. 738. ; | 
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ind ſoit is an extinguiſhment of bis term: as if the leſſee of the Rado 
cueen makes a feoffment, no freehold paſled z for he cannot deveſt \,...... 
++ freehold out of the queen; yet it is a forfeiture. —And for theſe againſt 
als the Court did clearly reſolve for that part for the defendant ; En: rox. 
but for Crawleys, becauſe it was found to be in the hands of 45 201 1. Co- 76. a. 
fed as leflee to Margaret, it was held that nothing paſſed: and 

þ for Hand- Eren, as that was found to be in the hands of ſeveral 

Ermors, nothing paſſed, nor was it any forfeiture. 


T41z0LY, Cox E Attorney General moved, that the plaintiff In ejeckment. a 
ul declared of a leaſe — 10. Fan. 11. Eliz, hatendum from ing in kad ub. 
lum before: and it appears by the ſpecial verdict it did not ſequent to the 
mence from Michaclmas before; for it was the jointure of Mar- 'imeto which 
yi, who was tenant for life, and died afterwards ; ſo for that it relates, is good. 
x2 leaſe only from the time of her death; and fo the plaintiff had 

led in his declaration —But THE Cob r reſolved, that the de- 

ration was good as to that point; for it being by indenture (as it 

x found), it is good between the parties: and Marga et being dead, 

tall be ſaid to begin according to the time limited in the inden- 

re; and he cannot declare in any other manner: but if it had 

 vithout deed, peradventure it ſhould be otherwiſe. 


FoukTHLY, It was moved, that for Mand-Green the verdict is Aſpecial verdict 
the defendant ; for it is found it was in the hands of farmors er 
lleſſces, (a) by virtue of leaſes made before this leaſe : and it was that the leaſes 

t found that their leaſes are ended; and then it ſnall be intended of the tenants | 

ut they yet continue; and then the defendant cannot be guilty of rt ay 1 
ec:(tment of the plaintiff.— But THE CouRT conceived this not does not claim 
de material; it being not found that the defendant claimed under vader them. 
eleſces; and the plaintiff having entered, and the defendant en- 

ng upon him, this is an ejectment of the plaintiff, for which 

«plaintiff hall puniſh him. — And it was reſolved, that for the 

wor of Pont. Iſland, judgment ſhall be for the defendant ; and for 

nie: and Iand- Green, judgment ſhall be entered for the plaintiff, 


(a) See 11. Geo. 2. c. 59. | | 
Downs againſt Hopkins. Caen 10. 
ms found, by ſpecial verdict, that the land was ancient copy- A cuſtom to 
bold land demiſable for one or two lives; and that this land was — Y 
ted by copy to J. Downs, the huſband of the plaintiff, habendum a wiſe, 
lin for life, and to the plaintiff durante viduitate ſud. The during ter wi- 
ton was, If this were warranted by the cuſtom, for the wife's — hens 
ie! for it is no abſolute, but a limited eſtate. - But all THE a oe. ; 
nicks did hold, without any argument, that it was good : for 
ithe cuſtom warranted the greater eſtate for life to be made, it 
i warrant the leſſer eſtate; eſpecially here, becauſe this is alſo an 3 n. 
Me for life, but limited, and as it were conditional. —Then it was 4. B. 
ed, that the wife was named only in the Habendum. And it was 1 23 
; for it is common in copies. And ſo adjudged. 4. Co. 23. x W 
2. B. Ab. 495. 2. L. Ray. 997. 1. T. Rep 466. 


bh Hopton and his Wife again, Johns. | 8 

o reverſe a common recovery bad againſt the wife and A common re- 

former huſband, in which they were tenants, and vouched eee wee ar 

mmon vouch ys | auſc the feme 

E Youchee. he error aſſigned was, That the feme was was an infant, 
and appeared in perſon, and not by guardian, and loſt ; and appeared in 

perſon, and not by guardian 10. Co. 43- Cruiſe on Recov. 14g. Au, 309. 


> of | ; an 


. Brownl. 300. eſtate, but to the having the land in poſſeſſion. 23. liz. Dyer, 3 


not refer to any before. —FosTER moved, that this word “ Purification” {hall 
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Herren and ſo is as a recovery by default, although they appeared 
dent pleaded, for that judgment was given upon default; and com 


Jonns. recovery is but a common aſſurance, and not a recovery by tit 
which peradventure ſhould be good; and an infant cannot make 
aſſurance: and therefore it was erroneous. —And for this cauſe t 
judgment was reverſed. | | 
Carr 12. 5 Charter again Freind. 
IN | Hilary Term, 35. Eliz. Roll 502. 


An audite ou; T RROR upon a judgment in rediſſe;ſin. The error aſſigned 
rela * E. That the plaintiff had entered pendente breve, and in Fi acti 
brought -s va- je is to be reſtored to the land. —But it was ruled, that he cant 
in g aſſign this for error; for he cannot plead any thing in this a& 


in redifſe;fin. i e of ** | 
; eſpecially it being a dilatory plea; but an audita guerela is his reme( 
if he have cauſe: and here the plaintiff is not to recover land, but 
be reſeiſed. Wherefore the judgment was affirmed, 
Cann 13. Milborne againſt Daſhburne. 
ven rent ſhall RESPASS. The caſe was, A reverſion upon a leaſe for li 
commence from granted for life, cum pefi nor tem of the tenant for life acid 
> >mgy of poſ· The queſtion was, If this ſhall refer to the commencement oft 


future time, as to the eſtate, or to have the land in poſſeſſion? 
10. Co. 107. b. And it was ruled, it ſhall not refer to the commencement of 


— — * 17. Edw. 2. Executors,” 112. 


1. Vent. 91. . Saund. 251. 152- Ld. Raym. 27. 525. 1. Salk. 233. 


C181 14 | Biſhop againſt Grant. 
Hilary Term, 35.& 36. Eliz. Roll 253. 
Rent ſeck is RROR of a judgment in an aſſiſe of a rent ſeck in Kent, v 
1 the plaintiff made his title, that the rent was granted to 


though made paid yearly at the four feaſts, viz. Chri/lmas, Annunciation, J. 
Payable at ano- Fehn the Baptift, and Michaelmas, and at another place out of 
_ ws gs land; and ſheweth, that the rent was arrear for four years at 
4. Bac. 2 Aununciation laſt paſt; for Which the plaintiff, © in creſlins pret 
$52 358. - ti Purificationis beate Marie,” demanded the ſaid arrearag 
ug 433 FigsT ERkor, That the rent was demanded upon the land, i 
not at the place where it was payable.—Sed non allocutur; for 
well demanded upon the land, and it is not like to a rent refer 

upon i leaſe with a clauſe of re-entry. | 
The effect of SECOND ER ROA. That it was demanded after the feaſt 
the relative. non allocatur, that no feaſt of the Purification is mentioned bek 


60 ” 
Rey =; HL ſo it appeareth not that the demand was after the rent wa due, 


Jae antece. void, and ſurpluſage, and then prædiclum feſtum ſhall refer to 
Ante, 211. feaſt laſt mentioned. —Gawyy. Although the word *& Fu 
* tion” be void, yet predi# feſſum cannot refer to the lat 

for there are divers feaſts mentioned, ſo it cannot be referred to 

one certain: but the word « Purification” can be no more 

than the word 4 predif? ” ſhall be void, and the other ton 

Comment. 86.—And for this cauſe the judgment was reverſed: 

it it had been et poſtea after the ſaid feaſt of the Purificot?, 1 

had been good; for all after the word pſtea ſhall be void. 


this cauſe the judgment was reverſed. 


* 


— 


Trinity Term, 35. Eliz. Roll 868. 


* | ; de f judg- if the patron die 
bilbop, and the incumbent, againſt the queen, upon a judg 

nent in 1 imtedit by the queen againſt Sw R. Pipe as patron, — — 
biſhop, and Bagſhaw the incumbent, to preſent to the church be given againſt 
J in the county of Derby, to which ſhe made title to preſent by * the whole 


ſe, and recovered. Error aſſigned, For that the patron died „„ 


leid by THE CoURT to be a manifeſt error; for although the 2. Leon. 58. 
bath of the patron ſhall not abate the writ, as 9. Hen. 6. pl. 30. is; eos 9, 
n when judgment is given againſt him, it maketh all erroneous, and * 
ul caule the judgment to be reverſed in all, for it cannot be re- 

ried oy parcels. This error was confeſſed by the queen's Altorney. 


X74. All the others were ſummoned and ſevered, except Pipe. Summons 25d 
this was held good; for as ſummons and ſeverance ſhall be in ſeverance in a 

” x . . | writ of crror. 
qure impedit, ſo in a writ of error upon it. 


| 6. Co. 25. a. 
But then it was moved, that this writ of error was not well The ſon of a 


ion dt by the plaintiff as heir and executor together. But THE NT an 
of er 25 to that held it good enough; as a writ of debt may be judgment in 
ry weht againſt one as heir and executor together. — But then it was 9e impedit, 


as both heir and 


el, that he had no cauſe to bring a vrit of error as heir, or as executox. 


ecutor ; for he cannot have it as heir, for the inheritance is not 
uche, for the queen only claim d by lapſe, ſo affirmeth the in- 
lance; and as executor, he cannot bring an action, for he hath 
dGmage, for the teſtator had preſented, and the incumbent was in 
e church; but if the teſtator had not preſented, peradventure it had 
en otherwiſe: and here all the loſs is ro the incumbent, and he 
"not reverle the judgment, for he is ſevered. — But THE CouR 
4, the writ of error did well lic; for it is to maintain the incum- 
It in the church; and the incumbent, although he be ſevered, 
ſhall of neceſſity have judgment to be reſtored; for the judg» 
at is entirely to be reverſed. —And Trin. 36. Elia. the judgment 
Sreverſed ; but it was not ſaid at whoſe ſuit, viz. as heir or exe- 

0. And it was ſaid the incumbent may well enter; for by the 

la there is no record of the recovery againſt lim, g 


Buckly again Williamſon. - ; Cann 16. 
Hilary Term, 36. Eliz. Roll 246. 


RROR of a judgment in debt upon an obligation. The error Judgment ſhall 
aligned was, That the tefe of the writ was 1. September, be reverſed” | 

Hl. returnable Ofab, Michaelis, and the money was due at is teſted before 
1 f F 

32. Fl. and ſo after the gle, and before the return of the the cauſe of ac- 

p and this appeared by the condition, which was entered in tion. Quere. 

| 7 And for this cauſe, although the judgment was after 1. And. 241. 

4 o chat if there had been no original it had been good, yet it Hob. 19g. 

b Yought before cauſe of action, the judgment was reverſed gr ms 275 
a not aided by the ſtatute of 18. Eliz. c. 14. 4. Bac. Abr. 13. 

| : | Dougl. 62. Cowp. 454 


Allen's 


*% 


: Pipe and Others againſt The Queen. ; | ci bes» | 


'RAOR by Pipe, as ſon and heir and executor of Sir R. Pipe, the in prove impedit, * 


Ine e; and yet judgment was given againſt him.—And this Oro. Car. 392. 


CCC DES 
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Eaſter Term, 36. Eliz. In E. C. 
———ä—in X— 
C ii Allen's Caſe. 

If the king grant Eafter Term, 36. Eliz.— In the Exchequer. 


a forſeiture, the SCIRE FACIAS was ſued in the queen's name againſt 4 
grantee may ſue why execution ſhoald not be againſt him for 2 debt that car 


* 


5 he ng's to the queen by attainder of J. S. The defendant pleads, that th 

name. queen hath granted over this debt, and all actions and demands fe 

Ante, 44- ic to York. And upon this it was demurred, if the ſuit could be 
the queen's name, after it is granted over. | 

— Nora. In truth there were ſpecial words in the patent, th 


Keilw. 168. he might ſue for it in the queen's name; but this was not pleaded 

Savil. 133. — And THE CouRT held clearly, that if it had been picaded, t 

— 2 = ſuit might be in the queen's name ; for the queen had this liberty 
grant to ſuc in her name. 

But if, as the caſe is pleaded, he might ſue in the queen's name 

the Court doubted. And two precedents were cited: the one 

Eaſter, 30. Eliz. Roll 291. where Green, to whom a debt was dy 

was attainted of felony, and the queen granted over the debt, an 

all actions and demands for it, and a ſcire facias was ſued in th 

queen's name: the other precedent was, Hill. 32. Elia. Roll 246 

Mabb was indebted by bond to J. S. and the debt came to th 

queen by attainder, and the granted it and all actions for it to Bw 

and, notwithſtanding, the ſuit for it, was in the queen's name—By 

the Court ſaid, they would ſee the precedents. Ef adjournatur. 


Car A. : Green agginf/ Edwards. 
| Hilary Term, 36. Eliz. Roll 

Overe, if a de- JNFORMATION for converting 2000 timber trees into coals! 

1 an- * make iron; and demanded 480cl, The defendant pleads, th 

3 the ſame plaintiff had another information againſt him for th 

while another ſame cauſe, and demanded the ſame ſum; and demanded judgment 

for -= _ Whether he ſhall anfwer to the laſt, pending the firſt ? 

* 5 AUrRHAu argued, he was not to anſwer; for when a declarati 

is made, and the certainty appeareth, there ſhall be no other fu 
for the fame cauſe, for the double vexation to the defendant. | 
Edw. 3. nj MP Ing 22. Hen. 6. pl. 52. 14. A. b. pl. 
29. A,. 40. pl. 39. Hen, 6. pl. 12. & 28. 40. Edw. 3. 35. 39 Henl 
pl. 14. And there is no difference between the cafe of the que 
(as it was objected) and of a common perſon ; for the queen ſha 
not have two ſvits for the ſame cauſe. 19. Ed. 3. “Hr 47 
& 33. Edw. 3. * Brief” 916: & 2 Impedit, 58. And if it ſhou 
be tuffered, the party thall be twice charged, and have no remedy 
for an audita querela lieth not againſt the queen. 18. Edw. 3-31 
45. Edw. 3. Brief” 547. 

Cox x, Attorney General, contra; for it is but in the nature of 
treſpaſs. 5. Hen. 7. 15. and it is no plea in treſpaſs, that another 
depending and the queen hath a prerogative above a common fe 
ſon, He offered to withdraw the firſt ſuit ; but the defends 
would not aſſent to plead to the ſecond. 

Tart Barons would advife ; but they ſaid it was not peremft 
but a reſpondeas oufter. 88 9 


Cro. ac. 481. 
Dougl. 240. 


Eater Term, 36. Elz. In EC. 1 


Agard agaigſt. Candiſu. Cary. 
\FORMATION on the 8. Edw. g. c. 2. for giving licences. The juriſdiction 
Upon not guilty, it was found for the queen. ok theerchequer 
[: was moved by TANFIELD, that the action lieth not in this = 2 
art; for the ſtatute appoints it to be ſued in certain particular 1 
urts therein mentioned, and there is no word of the exchequer. be taken away 
ArkiIx so contra. The ſtatute. is in the affirmative, and not in 1 
e negative, that It ſhall not be ſued elſewhere. Stradling't Caſe (a). (a) Sd. act. 


Sa v. 134. Moor, 56 4. Noy, 117. 2. Hard. 420. 2. And. 127. 1. Bac. Abr. 598. 
To this THE BARONS agreed; for this is a ſuperior court, though 
a named ; and fo ſuit may be here; for there are no reſtrictive 
rds in the ſtatute : and this Court hath power to hold plea in any 
pe concerning the queen, if not reſtrained, Et adjournatur. 


Hitchcock and Uxor againſt Skinner and Lacy, + Can 4 
= SHERIFFS OF LONDON. 


or upon an efcape of [.y/er, who was taken in execution. 5 upon an 
and declared, that whereas the plaintiff, as executor of one — 

»/, brought an action of debt againſt Ly/ter, and recovered and executors, on a 

d cxccution, the defendants ſuffered him to go at large, and ln 

ted in this action in the debet et detinet, The defendants plead- 1 

h detent; and found for the plaintiffs. It was moved in arreſt muſt alſo be in 

julgment, that the action was not well brought in the deber ef „e _- ney 

wwe; for as the ſirſt action was only in the detinet, ſo this action 3 1 

vnded upon the record ought to be, and to purſue it. 10. Hen. 9. Poſt, 350. 

5-b, 11. Hen. 6. pl. 17. 9 Hen. 6. pl. 11. 20. Hen. 6. pl. 4, 

Eb. where an executor brings debt for arrearages of account 5: Co. 31: b. 

und before auditors aſſigned by himſelf. So in all cafes where an 28 1 25 

cutor ſueth for any thing due to the teſtator, or by reaſon of any 232. I 

ch thing: as if an executor recover damages in treſpaſs, de bonis Noys 19- 

Alaris afportatis, and recovers, and then brings debt for the da- M — het 

$65, it muſt be in the detinet; and in Scroggs v. Lady Grefſam, 27. Lahe, 80. | 

* C. J. where ſhe was executor to her huſband, and fold lands 21. | 

rue of an act of parliament to pay her huſband's debts, it was 41. . 

hudped the ſhall be charged only in detinet; and if à recovery s. Com. Dig. 

ud be in this action in the debet et detinet, it ſhall not be to the es R 

0 their teſtator, but of themſelves. | RY 9 

Fan. This action is grounded upon a fert done to them- 

s, and is not grounded merely upon the record; and is not 

F ihe caſcs put ot debt upon arrearages of account, or upon a reco- 

dub is merely collateral, for the fort done by the ſheriff in ſuf- 

"3the party to eſcape; yet when it is recovered it ſhall be aſſets 

der hands, and the action in the debet et detinet is well brought. 

ess and CLERKE contra; for the ground of the action is the 

Very 25 executors, and the fort is done to them in that right; 

tterefore the action is to be brouglit in the detinet only. — And 


after vards adjudged accordingly. | 


| Trinity 


328 Trinity Term, 
36. Eliz. In the Queen's Bench. 
Sir John Popham, Knt. Chief Juſtice. 

Sir Francis Gawdy, Knt. | 
7. | Fuſlices. 


| John Clench, E/g. 
/ Edward Fenner, Ey. 
Sir Edward Coke, Kut. At'orney General. 
5 | Solicitor General. 


Carr 1. Humble againff Glover. 
: Hilary Term, 36. Eliz. Roll 420. 
e ee ee EBT upon a leaſe for years, made by Tho. Play to the de 
of a term can- fendant. And declares upon an aſſignment of the rere 
— bring on. ſion by indenture of bargain and fale enrolled. The defe 
he Lee alter dant pleads, that after the grant of the reverſion, and before: 
an allignment rent arrear, he aſſigned over his term to S-otmead, aud dot 
of the leaſe. not name his chrittian name; but a blank was left for it. Up 
1 plea it was demurred. 5 
Poph. «as. IRE PoinT. If the leſſee ſhall be charged with the rent af. 
Gouldf. 182. the aſſignment of his term? — And reſolved he ſhould not. Vu: 
| Moor, 351. Co. 23. b. for there is no privity between the bargainee and leſſce. b 
| nn pe by reaſon of the privity of eſtate, which being gone, the leſſce 
| not chargeable : but between the leflor and leſſce he ſhall not d 
charge himſelf, by aſſigning over his term; for the privity is | 
- reaſon of the contract and reſervation, rather than by the occupati 
of the land; which by his own aft he ſhall not diſcharge : but intl 
caſe the privity is deſtroyed. | 

ee —4 SECOND PoinT. It was moved, that the plea is not good; fe 
tas nannte of the grant to one not naming his chriſtian name is void: for it is unce 
| grantee is void. tain to whom the grant is, except the grant he to one who, by rt 
Ante, 57-59» fon of his dignity or office, it is known there is no other of the: 
Co. Lit. 3. a. name; as to POPHAM, Chief Fuftice,” or © GLANvVLE, een 
Cro. Jac. 558- and yet in that caſe it muſt be ayerred that there are no more of t 
name: and if an obligation or grant be made to one, and his ch 
tian name is miſtaken, the grant is void; ſo a grant mad: by h 
a fortiori, where there is no chriſtian name.—And of that op 
was ALL THE CourT, except FENNE«, and that the plaintiff 
have judgment to recover: but no judgment was given, becauſe 

plea was diſcontinued. | 

Can $ | Brooke againſt Clarke. 
Eaſter Term, 36 Ali. Noll 297. 1 
8 AET ION for words. For that whereas CLARENCEUX, 4 
words which arms, had a patent of his office; and that he might s 
affect aman's commiſſion to any to be his deputy, to viſit in things conce! 
1 his office ; and be by his commiſſion did appoint the plainti 
tho' a verdick be his deputy in the counties of Devon and Somer/et; 
- ——_. plaintiff by virtue thereof did fit and enquire of matters con 
2 66 ne ing the office; the defendant, pr amiſſorum non ignarus, 


for words not aRionable, it hall be intended that the damages were on the yo counts, yy 
words are laid it different times. Ante, 282. 1. Roll. Ab. 576. | Cro. 24 
10. Co. 1346. Moor, 142. 1. Eulſt. 37. 3. Bulſt. 283. Cro. Car. 237 328. Mar 

38. Winch. 33. Dougl. 377. 730. ' | | 


Trinity Term, 36. Eliz. In B. R. | 329 


intif, © He came and fat by force of a forged commiſſion; and Beo 
he is a ſcrivener and no HERAL D.“ The defendant pleaded * 
wot guilty 3 and it was found againſt him. And it was now 85 
nored in arreſt of judgment, Firſt, I hat the words would not | 
maintain an action. Secondly, if ſome of the words were action- 
ible, yet others of them were not; and damages were entirely given. 


To the firſt, THE CounrT conceived that the action lieth; for 

they touch him in his profeſſion, and are very flanderous, that he 

ſt by virtue of a forged commiſſion. And whereas it was ob. 
jeQed, that perad venture he did not know it, it is expreſly averred 

by thoſe words, præmiſſorum non ignarus : but if thoſe words had 

nat been in the declaration, it had been otherwiſe ; for it might 
he that he ſat by virtue of a forged commiſſion, and knew it not, 

and then it touched him not in his credit. And the words, “he 

« is a ſcrivener, and no herald,” touch him in his profeſſion, for 

ui he getteth his living; and therefore it is reaſon that for them 

be might bring his action. | 


And as to the ſecond, all TE JusT1cCEs held, that judgment Ante, 284. 
ſhall be given for the plaintiff; for it ſhall be intended that da- 10 · Co. 130, 131+ 
riages were given for the words which were actionable.— But | 
Pena (aid, that if an action be brought for words ſpoken at 

ene time, and for other words ſpoken. at another time; and for 

the words ſpoken at one time an action lieth, but not for the 

words ſpoken at the other time, and damages are entirely aſſeſſed, 

ro judgment ſhall be given; for the action is brought for all the 

words, and damages for all. And ſo it was held in the Lord Ad- 

niral's Caſe, 18. Elz.—And afterwards judgment was given ac- 

cordingly. | | 8 a 


Chapman agajnff Thumblethorp, 849 y. 
Hilary Term, 36. Eliz, Roll 113, 


TRBPA5S for hreaking his cloſe, er quedam averia ibidem ex- Where 

i/[ent” cepit et aſportavit, The defendant pleads, that the cat- are wrongfully 
fie were his own goods, and that F. S. took them by wrong, and — — 
put them in the plaintiff's cloſe by his aſſent; for which, he find- * 
ing them there, did take them, &c. as it was lawful, &c. And upon may juſtify the 
tus piea ĩt was demurred. 88885 | | — apy 
4 ade them. 
Ponzey argued fer the plaintiff, that the defendant could not pau? 
enter into the plaintiff's cloſe to fetch them out, except they were 4 
put there by the plaintiff's fort: and this plea doth amount to a bre. Jac. - 


general iſſue for he cannot traverſe the property of the goods. = Com. 4, 5+ 


ugl- 747- 
But THE Cour held it a good plea; for the plaintiff by his 9 
declaration doth not aver the property of the goods to be in him, 
but faith only guædam averia. And when the defendant's beaſts - 
ve taken from him by wrong, and are not out of his poſſeſſion by 
his own delivery, he may juſtify the taking of them in any place 
finds them, And it was adjudged for the plaintiff (a). 


(%) Defendant. L. F. B. Pang vn's MSS, 5 
8 5 Haſelop 


* 
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bas Haſelop againſt Chaplin. 
l a | Ante, Page 257. Caſe 36. N 
Coſts ſhall be IT was now moved again, and divers precedents were ſhewn out o 
allowed to an the common pleas, that always ſince the ſtatute damages an 


avowant for en coſts had been given to the avowant in avowries for 'amercement 
1 in leets, and for heriots, and other caſes not mentioned in the | 
. tute.— And THE JUSTICES conceived that their courſe being { 
Cro. Jac. 28- ſince the ſtatute, the law ſhall be conftrued to be fo; and ſo in 
1 clined in their opinion. | | 
— 25 ch Dig. 548+ 1. Bac. Ab. 522. 2. Ld. Ray. 788. Dougl. 709. 2. Term Rep. 238. 
Ns But then it was moved, that the replevin was de avertis taken, anc 
2 4 the taking was only of a horſe, and ſo ill. — And of that opinio 
averiis,” and was THE COURT, that the count had made the writ falſe. A; 
the 1 for this cauſe (a) the judgment was reverſed. 0 
— facal. : Cro. Car. $34. 2. Veut. 163. 2. Salk.658. 701. W I 6. Mod. 303. Thee 
Dig. bk. 9. c. 5. 3. Will. 141. 5. Com. Ee et vide Jorg, = d. Ray: : 1209, 
1 Dickins againſt Marſhal. 
| Eaſter Term, 35. Eliz. Roll 403. 
A deviſe of * all TH caſe upon ſpecial verdict was, J. Toby deviſed all his n- 
* my lands and and goods, after his debts and legacies paid, to R. Toby and 
u 89% Fer; Mary his children, equally to be divided between them. 
4 — The queſtions were, Firſt, Whether an eſtate of inheritance of 
2 1 2. only afrechold paſſed by thoſe words ? Secondly, If they were join- 
4 ally to bo tenants or tenants in common. 
„ dwided be And after argument THE CouRT reſolved, Firſt, That an eſtate 
" {wrenth, for life only paſſed; for although the deviſe of the lands and good 
Fr 3 are coupled together, and it be a deviſe for ever of the goods; yet 
Jointenancy. for the land, there being no words to paſs the inheritance, only au 
2 696. eſtate for life paſſeth. And although it was objected that the ce- 
ne Liſe of the land is, after his debts and legacies paid; fo this is | 
mited after he hath made an end of diſpoſing any thing; and 
3. Co. 29. b. was to his children, of which his heir is one; ſo that he 2 
Co. Lit. 9. b. to give as much to one as to the other; and that he doth Nele 
4% eb. any eſtate over to any ot}.-r; yet THE CourT held, that —_ 
mo = eſtate for life did paſs - PoP HAM faid, it may be pare ul 
Gould. 182. land did paſs, in caſe he had a term for years in lands; and wy 
3: Com Dig: 34+ deviſe of land may be ſupplied, and that only the term ſhall a nt a 
i Second Point. They all conceived it was a joint eſtate, an 1 i 
1, Peer. Will. 19. they ſhall not take by parts in common; for he doth not „ 
. diviſion to be made. — But FEN NEKR ſaid, that in 2. Elia. - * 
— 296. Southcot, it was adjudged, that a deviſe of land to two equa + 
Ld. Raym. 642. vided, this was a tenancy in common. But here it is to two equi 
Fes, will. fo be divided ; and it is not certain that a diviſion ſhall be made 
10 _ Brown 3 297. 4. Brown P. C. 224. 1. Will. 165. 341. Cowp. 657. 1- Term Rep. . 
1. Brow. Caf. C | ? | | 
Dons... 705 | Barry againſt Stanton. 


: . . eat 

171 HE caſe upon ſpecial verdict was, A leaſe was made for jeu 

— 5 pil 1 upon condition he ſhall not deviſe the land, or aflign over bi 

dition not to term; and by his will he deviſed it.” | 4 

— bo. Gawby, FennER, and CLENCH, held clearly, that meu 

Poſt. 331. tion was broken; for by this deviſe the term is diſpoſed by 
gift, which is an ahenation, and is as ſtrong as any other allenat 

Gouldſ. 49.194. 4 p I 4 a 

Poph. 106. — OPHAM delivered no opinion. 

Dyer, 45. 4. Co. 119. Dougl 57 1% 2. Term Rep. 425. 


Kent again: Sponder. Carr 5. 
RE FAC IAS to have execution of land, and damages recover- plea to a fir, 
dan an ejeFicne firma. The defendant pleaded an entry into facia: mult an- 
de lind after the judgment, and before the ſcire facias. — And 3 whole 
auſe he did not anſwer to the damages, the plea was ruled ill in all. Ante, 268. 
Wherefore it was adjudged, that the plaintiff ſhall have execution 1. Send. 2. 
o the land, and damages. N 2. Saund. 127. 
| 3 Cro. Jac. 27. 1. Term Rep. 388. 
| Patridge again Mayler. | Ca 8. 
0 upon a judgment in an action upon the 1. & 2. Philip Judgment re- 
% Mary, c. 12. for taking a diſtreſs in one county, and in cha- 10 ware _ 
ing and impounding it in another county. The venire facias genire facidt. = 
xrded only of the place where the taking was. This was aſſign- Poſt. 480. 
« for error. And for this cauſe the judgment was reverſed (a). 3 Levinz . 46. 
0) Vide ante, page 260, Note (a), to Caf 4 | 


Harvey again Wroth. 5 Gang, 


MOR upon a judgment in dower, Error aſſigned was, That in dower againſt 
the tenant was an infant, and the judgment was by default, an infant the a- 
J. 3. Ed. 3. 70. 17. Edw. 3. 47. 17. Edu. 2. (% Saver Default, —— 8 
>. where an infant ſhall be compelled to ſave his default. It Ante, 308. 
ws moved here, that inaſmuch as in a writ of dower the parol Poſt. 557. 867. 
full not demur for his nonage, that the infant ſhall be compelled 93 
tv are his default: and fo it was cited to be adjudged in Corie's - 
. ys | ro. Jace 111. 
(% 34. Eliz, — Sed adjournatur. | 392. 
> | Moor, 465- 2. Brownl. 118. 
Berry againſt Taunton. W 
| . Hilary Term, 36. Eliz. Roll 3365. | 
JE caſe upon ſpecial verdict was, 4 A_leaſe was made to A condition by 
« (Tiles Taunton for eighty years, upon condition that if he, his — obs that he 
4 d ill not demiſe 
' executors, or athignees do. demiſe the lands for more than from for more than 
er to Fear, that then the leaſe ſhall ceaſe and be void, from year to 
bils Taunton doth deviſe it to his ſon, and dietli; the ſon enters z 1 
dy the aſſent of the executor.” “ "£47 Oy Tas leaſe to 
the queſtion was, If the condition be broken? for the deviſe his ſon. 
nt properly a demiſe. ID RY hs Go none 
but all THE JUSTICES held it a breach; for a condition ſhall not _ on 
uten fo ſtrictly, that it ſhall be according to the preciſe words; Dyer, * ; 
vl if the meaning be broken, it is a breach of the condition; and Dongl. 57. 184. 
Ne vill deny but a grant of all his eſtate had been a breach; ſo , 2 


5 here of a deviſe. And it was ſo adjudged. EI 


I ce' againfl Norris. Cars 11, 
Zaſter Term, 36. Eli. Roll 41. 


JECTIONE FIRM E. The plaintiff declared of a leaſe by it a ſtranger en. 
JS. The defendant ſaid, that long time before the leaſe and ter upon the 
Fament, the queen was ſeiſed of the land, and let it to B. for 1 
i, who let it to the defendant for two years; upon whom 7. fon without 
ue leſſour of the plaintiff entered, and expulſed him, and let it taking the re- 


'he plaintiff, And upon this it was demurred, becauſe the plea he kroun 


wonts to non guilty. 
Gawpr. 


330 Trinity Term, 36. Eliz. In B. R. 


enn e Haſelop again Chaplin. | 
Ante, Page 257. Caſe 36. "48h 
Coſts ſhall be IT was now moved again, and divers precedents were ſhewn out o 
8 the common pleas, that always ſince the ſtatute damages an 
Cn iament. coſts had been given to the avowant in avowries for amercement 
Ante, 257 300. in leets, and for heriots, and other cafes not mentioned in the ſta 
tute.— And THE JUSTICES conceived that their courſe being ſe 
Cro. Jac. 8. ſince the ſtatute, the law ſhall be conſtrued to be ſo; and ſo in 
Ero. Car. 497. clined in their opinion. | 
832. 2. Com. Dig. 848. 1. Bac. Ab. 522. 2. Ld. Ray. 788. Dougl. 709. 2. Term Rep. 238. 
la replevin, if” - But then it was moved, that the replevin was de averiis taken, an 
the writ be « de the taking was only of a horſe, and fo ill. — And of that opinio! 
averiis,” and was THE COURT, that the count had made the writ falſe. An. 
= e, the -.* for this cauſe. (a) the judgment was reverſed. ' 


riance is fatal. Cro. Car. 334. 2. Vent. 163. 2. Salk. 658. 701. 4. Mod. 246. 6. Mod. 303. Thea 
Dig. bk. g. c. 5. 3- Will. 141. 5. Com, Dig. 24. 2. Will. 394. 1. Ld. Rayih. 1209, 
| {a) Sed vide Jones, 435. 
Carr 5. Dickins againſt Marſhal. 
| Eaſter Term, 35. Eliz. Roll 403. 
A deviſe of © PHE caſe upon ſpecial verdict was, J. Toby deviſed all his lands 
22 7 39 ng and goods, after his debts and legacies paid, to N. Toby and 
40 — ee Mary his children, equally to be divided between them. 
* legacies paid, The queſtions were, Firſt, Whether an eſtate of inheritance 0 
f 64 debe only a frechold paſſed by theſe words ? Secondly, If they were join 
* 5 tobe tenants or tenants in common. | | 
b brides be- „And after argument THE CovuRT reſolved, Firſt, That an eſtate 
. for life only paſſed ; for although the deviſe of the lands and goods 
tor life only in are coupled together, and it be a deviſe for ever of the goods; yet 
Jointenancy. for the land, there being no words to paſs the inheritance, only au 
— hot 696. eſtate for life paſſeth. And although it was objected that the de- 
viſe of the land is, after his debts and legacies paid; ſo this is fi- 
mited after he hath made an end of diſpoſing any thing; and it 
3. Co. 29. b. Was to his children, of which his heir is one; fo that he intended 
Co. Lit.g. b. to give as much to one as to the other; and that he doth not limit 
22 b. any eſtate over to any ot}.-r; yet THE CounT held, that only an 
Moar, 2 eſtate for life did paſs - Po HAM ſaid, it may be doubted if any 
Gould. 162. land did paſs, in cale he had a term for years in lands; and ſo the 
2. — deviſe of land may be ſupplied, and that only the term ſhall pals. 
Gilb. Dev. 37, Second Point. They all conceived it was a joint eſtate, and that 
1+ Peer. Will.19. they ſhall not take by parts in common; for he doth not appommt à 
Salk. 391 diviſion to be made. But FENNER ſaid, that in 2. Eli. Hide v. 
12. Mod. 296. Southcot, it was adjudged, that a deviſe of land to two equally d. 
Ld. Raym. 622. vided, this was a tenancy in common. But here it is to two equally 


— Peer will. to be diyided; and it is not certain that a diviſion ſhall be made. 


260 3. Brown P. C. 297. 4. Brown P. C. 224. 1. Will. 165. 341. Cowp. 657. 1. Term Rep. 596 
1. Brow. Caſ. Ch. 240. EI # 2 
Carr g. Barry againſt Stanton. 


A deviſe is a T* caſe upon ſpecial verdict was, A leaſe was made for year! 
breach of a con- upon condition he ſhall not deviſe the land, or aſſign over his 
dition not to term and by his will he deviſed it.” | 3 
Ante, 6% GAw br, Fenner, and CLENCH, held clearly, that the cond- 
Poſt. 3311 tion was broken; for by this deviſe the term is diſpoſed by bis 
Gouldl. 49.1 84. gift, which is an ahenation, and is as ſtrong as any other alienation. 
Poph. 106. gut PopHam delivered no opinion. | 

Dyer, 45. 4-Co. 119. Doug! 573. 164+ 2. Term Rep. 425. 


F SS x7 7 9 
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Kent again Sponde. c= 7. 


CRE FACIAS to have execution of land, and damages recover - plea to a ſcire 
* in an gjectione firma. The defendant pleaded an entry into ra 1 
teland after the judgment, and before the ſcire faciar. — And POIs Ws 
uſe he did not anſwer to the damages, the plea was ruled ill in all. . 
Wherefore it was adjudged, that the plaintiff ſhall have execution | grund. "oy 
Je ae e | | Cro. Jac. 27. 1. Term Rep, 188 | 
Patridge again Mayler. | Cu 8. 

R upon a judgment in an action upon the 1. & 2. Philip Judgment re- 
e ; for taking a diſtreſs in one county, and in cha- Re oe? 
ing and impounding it in another county. The vengre facia? vr faciat 
irded only of the place where the taking was. This was aſſign- Poſt. 480. 

«fur error. And for this cauſe the judgment was reverſed (a). 3 Levinz . 48. 


() Vide ante, page 260, Note (a), to Caf 4" 
Harvey againſt Wroth. : TY C482 9. 


FRROR upon a judgment in dower, Error aſſigned was, That Indower againſt 7 
the tenant was an infant, and the judgment was by default, r e pa- 
. Edw. 3. 70. 17. Edu. 3. 47. 17. Edw. 2. * Saver Default,” roi hall not de. 
> where an infant ſhall be compelled to fave his default. It Ante, zog. 

rs moved here, that inaſmuch as in a writ of dower the parol Poſt. 557. 567. 
full not demur for his nonage, that the infant ſhall be compelled 636. 


o fare his default: and fo it was cited to be adjudged in Corie's 8 
4% 34. Eliz. Sed adjournatur. . 392. | 
| | Moor, 465- 2. Brownl. 118. 
Berry againſt Taunton. Car 10. 


| Hilary Term, 36. Eliz. Roll 356. 


THE caſe upon ſpecial verdict was, 4 A.leaſe was made (@4 conthies by 
„ Taunton for eighty years, upon condition that if he, his — 4k 44 | 

" executors, or aſfignees do. demiſe the lands for more than from for more than 

„heir to year, that then the leaſe ſhall ceaſe and be void, from year to 


Cu Taunton doth deviſe it to his fon, and dietli; the ſon enters 34 _— 


| ; a dewiſe 
* by the aſſent of the executor,” 1 FE of the leaſe to 
the queſtion was, If the condition be broken ? for the deviſe = | 
s not properly a demiſe. PE 22 4 | 3 "rap 
but all THE JUSTICES held it a breach; for a condition ſhall not py 0% . or 


e uten ſo ſtrictly, that it ſhall be according to the preciſe words; Dyer, 45; 

ul if the meaning be broken, it is a breach of the condition; and So $7. 184. : 
me will deny but a grant of all his eſtate had been a breach; ſo 5 5 
£5 here of a deviſe. And it was ſo adjudged. 


Lee againſt Norris. u.: 
Zaſter Term, 36. Elix. Roll 41. | 


FJECTIONE FIRM.X. The plaintiff declared of a leaſe by if aftranger en. 
J. The defendant ſaid, that long time before the leaſe and 7 aer . 
Lament, the queen was ſeiſed of the land, and let it to B. for . det. 

du, who let it to the defendant for two years; upon whom 7. 1 wi out 


Lite leſſur of the plaintiff entered, and expulſed him, and let it — 2 


te paintif, And upon this it was demurred, becauſe the plea the eromn. 
Wants to non- guilty, | 


GawDr. 


l * 
* 
7 
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I. 22 GawpY.— The plea is good ; but if it had been in the caſe of 
* common perſon, it had not been good, without ſaying « þ 
ein - ouſted the leſſee, and diſſeiſed the leflor :” but here there & be 
p diſſeiſin to the queen; wherefore he faith enough, that he p 
. the leſſee,” for otherwiſe it is not good, 10. Edu. 4. pl. 
Run. Eject. ;. for otherwiſe his entry may be intended lawful. But when he fait 
But now by „ he expulſed him,” this intendeth an unlawful entry, and con 
9. Geo: 3-© 16: feſſeth in him ſuch a poſſeſſion, that he may make a good leaſe apa; 
# poſſeſſion of 3 gain 
60 years, except any but him that hath right.— FEN NER agreed; and by this entr 
to liberties and he hath gained ſuch 2 poſſeſſion, that the leſſee of the queen ma 
franchiſes, will bring an ejeZione firme, although the queen be not put out of th 
the king's pre- freehold ; which PoPHAM agreed. 
rogati ve in this reſpect ---See alſo 12. Jac. 1.c. 16. 3. Bac. Abr. 152. 


Chew: * Nevill again Seagrave. 
| 8 Trinity Term, 33. Eliz. Roll 323. 
Tender of EPLEVIN. The defendant avows for damage. feaſant. Thi 


rg ru plaintiff replieth, that the day after the diſtreſs taken, he ten 


after impound- dered ſufficient amends, ſcil. -fixpence, which the defendant re 
ing. fuſed ; upon which the plaintiff demurfed, becauſe the tender va 
ur not before the impounding. - | 
8. Co. 36. a. GWD Y. — The tender is good, although the cattle be impound 
contra. ed; and if the party that diſtrained refuſeth it, the owner ma 
1 take them out of the pound. And it is clear, if the tender were 
Cro. Jac. 353. before the impounding, he might take them. — Quod fuit cn 
Hob. 154. ceſſum. Whereupon THE COURT gave day to the defendant to 
3: Bl. Com. 15. ſſiew canſe to the contrary, otherwiſe judgment ſhall be given fo 
the plaintiff. — But TAN FIELD at the bar ſaid, it was adjudged i 
Sir Henry Cromwel”s Caſe in the common pleas, that tender atic 
impounding cometh too late. 


Cavs 13- Dr. Andrews againſt Wood. 


In debt op bond 2 upon an obligation. The condition was to perform co 
canditioned for venants in an indenture of leaſe, whereof one was to pay the 
3 rent at the day; the breach aſſigned was for non-payment of the 

eſs covenant, rent. Upon which it was demurred, becauſe no demand of the 
it is not neceſſa- rent was alledged. But THE Cour over-ruled it, becauſe it was 
1 an expreſs covenant: and by the recovery the obligation is deter 
Poſt. 8 29. mined. Sed adjournalur. 


Cro, Car 76 Hob, 8. Dougl. 483. ? ; 
ee Lambert again Auſtin. 
WY Trinity Term, 35. Eliz. Roll 185. 


Quere, If the EPLEVIN. The defendant avowed upon the 32. Hen. b. c. 
9 37. as executor; for that Lady Southawell was ſeiſed in fee of 
rent- charge may the manor of Wefon, and 3. Eliz. granted a rent of gl. per anus 
diſtrain «pox bim to Richard Adamſon for his life, iſſuing out of the manor, whe 
reverſion for made the defendant his executor, and died 28. Eliz. and for ten 
arrears incurred ; 
in the life of the years arrearages between 17. C28. Eliz. he avowed. The plain 
teſtator : tiff replied, that after the grant, ſcil. 12. Eliz. Lady Southavell made 
Poſt. 547- a feoffment of this manor to Copley; who 13. Elia. let the land te 
Cro. Car. 411, Brocket for twenty-one years, who, occupied it for the term, vic 
14. Raym. 172. See Mr. Hargrave's Co. Lit. 162. 3. note (4) and b. note (I.) 1+ Leon. got. » Verb! 
3. Co. 118. | expire 
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1ed 34. Elia. and afterwards Copley let it to the plaintiff for three Lawmr 
vun upon Whom the diſtreſs was taken: and upon this it was oo N 

&nurred. The queſtion reſts only for the rent incurred during US ix. 

be term, if by the ſtatute he may diſtrain for it after the term ex- 
7d upon him in the reverſion: for the ſtatute is, that he ſhall 
rein upon the poſſeſſion of the tenant in demeſne which was 
J chargeable wich the rent, or any claiming under him. | 


Gawpy and FENNER, Juftices, The tenant of the freehold is 
ly to be charged, for an-affiſe only lieth againſt. him, and he is 
the party that is to attorn; and the leſſee for years is only charge- 
de for his cattie being upon the land, as a ſtranger ſhall be in 
that caſe ; and the intent of the ſtature was only to give remedy 
yiinſt him who was chargeable in the life of the teſtator. And 
-£xxE8 ſaid, if leſſee for liſe grants a rent-charge, and then makes 
zicaſe for years, and dieth, debt lieth for this rent againſt the exe- 
urcrs of the tenant for life, and not againſt the tenant for years, 
kr he is not the party chargeable ; and in this caſe, if no ſeiſin was 
ud, there is no remedy : for tenant for years cannot give ſeiſin, 
and a releaſe of this rent muſt be to the tenant for life, and not to 
the tenant for years. OF.” 


CLENCH and POPHAM contra. That the tenant for years is only 

chargeable in debt for the rent incurred during the years, and not 

the tenant of the freehold ; and both are chargeable, one with an 

file, and the other with a diſtreſs during the eſtate. Then it is 

to be conſidered in this caſe, who is chargeable by the intent of the 

ſtatute, If tenant pur auter vie grant a rent, and cy que vie dieth 3 
(a), the grantee of the rent dieth, the executors of the grantee have () The flatute 
ro remedy by the ſtatute; for the ſtatute giving the diſtreſs in- extends to a 
teads the party that properly and uſually is to be diſtrained, which nantes for life. 
s the termor in poſſeſſion, and thoſe that come in privity under e 
bim: but ſo is not he in the reverſion; and therefore in this caſe 

the executors cannot diſtrain, but only have an action of debt; and 

tae ſtatute giveth the diſtreſs upon the tenant in demeſne, which is 

chargeable immediately, and not on him in the reverſion, except 

his cattle come upon the land by eſcape. ; | 3 


Fenner. If tenant in tail grant a rent-charge, and then makes 
leaſe for years according to the ſtatute, and dieth, the iſſue ſhall 
bold it diſcharged, and the grantee ſhall not diſtrain during the 
tru, Nd Gaw Dr conceſſit. — Et adjournatur. 


Folcot again Ridge. Car 15. 


PRONIBITION for ſuing for tithe-hay upon fifteen acres of If a modi; be 

| nod, ten acres of meadow, and ſeven acres of paſture: And ſur- {ound,though i 
3 that he and all thoſe, &c. time out of mind, &c. had uſed — — 
1 ay four-pence yearly in ſatisfaction of all tithes of hay cut there, verdi& is god. 
© and iſſue upon it. The jury find the preſcription, but that Aute, 338. 
_ the land was never moved, but ſhew not what part in certo, 3 * 
a e queſtion was, If this verdict be certain enough; and for whom * 

"as found ? — And it was adjudged for the plaintiff; for both _ 
has are agreed, that all the land had been mowen, and the find- 

6 contrary to it is void; and the verdict is certain enough. 

| | Anneſly 


ce 16. | Anneſly againfl Stokes. 


Ju . ERROR upon a judgment in debt. For that in the writ he v 
ance betweenthe © named * fon and heir apparent, and in the declaration, « f 
writ and the de- and heir” generally, —And for this variance the judgment 85 * 
claration. verſed. —Yet it was ſaid, that © apparent” was ſurpluſage, gey 
Cowp. 178. allocatur. | | 
Doug · 194- 402. 1. Term Rep. 237- 


* 


Trinity Term, 
36. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Knt. Chief Juſtice. 
Sir Francis Beaumond, Ky. . 
Thomas Walmſley, Eig. Fuſlices, 
Thomas Owen, Zy. e 50 
Sir Edward Coke, Kut. Altorney General. 

| Solcitor General, 


Cart 1. | Frederick againff Frederick. 
A. levies a fine Pe The caſe was upon ſpecial verdict. i A. le- 


_ — uſe * hu « vies a fine to J. S. which by indenture is declared to be 
eden ror gt" &« to the uſe of B. for life, and after to the uſe of the chil. 
the children of © dren of C. procreatis + C. at the time of the limitation had two 
8 1 cc ſons, and before the death of B. had iſſue two daughters.” The 
living at the queſtion was, If the daughters ſhould take ? 
org. Dar rt After argument at the bar, it was reſolved by THz Cour, ſex- 
of B. had iſſue cept OWEN) that the daughters ſhould not take.—ANDERSON firlt 
_— = ſhewed his opinion, that the po/nate ſhall not take; but only the 
that the poſna- children that were in % at the time of the limitation; for they 
282 not take. ſhall not take as jointenants, nor as tenants in common, nor 
ate, 141. by way of remainder: and therefore not it all: as jointenants 
6. Co. 15. a. they cannot take; for they were not in being at the time of the li- 
Jenk, Cent. mitation of the remainder; nor as tenants in common or by fe- 
__ 718. 720. mainder, no more than they could take by an eſtate executed by b 
2. Co. gi. other conveyances: and uſes are not allowable, but as they arc 
3. conſonant to the rules of law and reaſon; and it is plain here, that 
Co. L. b. a, no preſent or future uſes are limited to thoſe that ſhould be after- 
2: Salk. 67, Wards born, and no matter can be collected out of the parties in- 


tent to help them. 


WALMSLEY accorded. This rule is ta be obſerved in uſes. 
In every caſe there is to be donor and donee, who ſhall take 
as well in limitation of an uſe, as of an eſtate executed: and al 
though the common law knows nothing of uſes, yet now by thc 
ſtatute an uſe is an eſtate; and to take ſuch an eſtate, there _ 


obe a donee. AS if a gift be made to the father, et primogenito Fxepunzcs 

% if he hath no ſon then, the ſon born afterwards ſhall not 5 axe 

lie and the uſe ought to be obſerved as it is appointed; and $24 

den it is limited in poffeſſion, it muſt take in -poſſeffion, and in, g o. 
„ and in expectancy when it is ſo limited: but there muſt be 1. ad. 11. 

' lance to take at ſuch a time as it is limited (a). And where it * 296. 

ws objected, that the intent and meaning of the uſes is to be ob- .. Roll. Rep. 

tried, it is true, if they be not fond and idle, as in wills, which 345, 

xe greatly favoured for the weakneſs of them that make them. And ** - 32. 

+5 2gainſt the rules of law and reaſon, and of uſes, that one who (4) + xa 

not in eſe ſhould take by an uſe limited in poſſeſſion ; and there- a. note (3) 

fre the ſons in e ſhall only take it in this caſe, and not the daugh- _—_ — 

irs born after. And in the earl of Bedford's Caſe, it was ruled by it is ſaid ke 

the advice of the Juſtices in the court of wards, that where he father takes the 

male a conveyance to the uſe of himſelf for years, the remainder * lun. 

» his eldeſt ſon in tail, the remainder to the heirs of the earl, al- \ 

woch his meaning was (as it appeareth by the words) that his | 

ki hould take as a purchaſor; yet it was ruled according to the 

mls of law, and not according to his meaning; ſcilicet, that he 

euld take it as a fee executed in himſelf. And it ſeemeth, that 22 Ne. 

{: limitation be to the right heirs of N. S. and he hath iſſue a n 

lughter, and dieth his eme enſeint with a ſon, who is afterwards: : 

un, yet the daughter ſhall retain it, for ſhe was in the eſtate exe- 


ated, —BEAUMOND agreed in omnibus. 


Owen contra: for the intent here appeareth, that all the children 
dal have it; for procreatis referreth to thoſe that were born, as to 
ole that ſhall be born; and an uſe is a matter of conſcience. —But 
tr adjudged by the other Juſtices againſt the daughters, 


The Lord St. John againff Talbot. $294 K 


RORFEITURE of marriage. And counts, that the father of the In what caſes 
defendant held of him by knight-ſervice and died, the defen- tender of mar- 

lint his heir, being within age; whereupon the plaintiff tendered fab 3 

um a marriage; and he refuſed and married himſelf elſewhere, and Poſt. 468. 

is full age intruded; the double value of his marriage not be- ( 1 it. 82. 

15 tified. The defendant acknowledging the tenure and mar- born Jas: 4 

age, traverſeth the tender. And it was thereupon demurred; and s. Co. 126. 


mcd, that the tender is chiefly traverſable in this caſe. 


but THE Cour T held, that in a valore maritagii, the tender is 
Mt traverſable, for the lord ſhall have it without tender.— AN- 
RON and WALMSLEY held, that if the heir marry himſelf be- 
re tender, the lord ſhall have only valorem maritagii, and not the 
krfciture for the tender afterwards, when he is married, is in 
ma, for he cannot accept of it, and it ſhall not gain to the lord the 
able value (a). | 


bis tenure by 1 ſervice is now wholly taken away by 12. Car. 2. c. 24. 


arerted into free and common ſccages 


Gurney 


336 Trinity Term, 36. Eliz. In C. B. 


Cars 3: De ae _ Gurney and Somes' Caſe. 


A ſheriff ſhall TEBT for 351. for their fees, as ſheriffs of London, for execut 
— 8 — D ing a capias ad ſatisfaciendum directed to them: and demande 
the firlt lool. by force of the 29. Eliz. c. 4. twelve pence in the pound for th 
and 6d.larevery firſt ape hundred pounds, and ſixpence in the pound for the ef 
2 Ang for due. It was thereupon demurred.—Firſt, Becauſe there is not an 
non-payment action given by the ſtatute. —Secondly, Becauſe they ought to hay 
8 but ſixpence in the pound, where the ſum exceeds fifty pound 
Poſt. 654. and not to take twelve-pence in the pound for the firſt one hy 
Cro. Car.287. dred pounds, and ſixpence for the refidue.—And ſo 1H Cob 
Cro. 3 held upon the firſt argument in both points.— Sed guere, quia at 
89 U, 899. & fournatur. . 

2. lerm Rep. a | / 


Cain 4 Ferrer againſt Johnſon. 


A variance be- A ETION upon the caſe, for diſturbing him of an office. Tt 
— wh plaintiff made a ſpecial title to it, and a ſpecial verdict v 
finding of the found, wherein a title variant in part from that which was alledh 
Jury in a matter ed, was found. 
not eſſential to 
aQion, is imma And after divers arguments it was held yer CURIAM, that oc 
i withſtanding the variance, the plaintiff ſhould have judgment: fe 
Ante, 288-8  WALMSLEY ſaid, that the title in this action was ſuperfluous, 
Poſt. 839. the variance found was not material. 
Bull. N. P. 76. . , » 
Dougl. 194. And it was held pER Cuniam, that if one grant an office 
1. Term Rep. bailiff or ſteward, or the like, with the profits thereof, witho 
. rendering an account, he cannot diſcharge the grantee, but he ſb 
— = continue to have the profits of the office ; but otherwiſe it is, if 
. 479. fee or profits had been granted for the exerciſing thereof. —Ar 
WALMSLEY held, that one may grant an office, habendum after t 
death of J. S. for it varicth from the caſe of land, &c. And ti 


plaintiff had judgment. | 


Michaelmas Term, 
ob. and 37. Eliz. In the Queen's Bench. 
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Ro. Blackwell again Eyre. | „ IN 
Hilary Term, 36. Elin. Poll 404. | 


SSUMPSIT. And declared, 9% d cùm quidam exitus in gud- In an action 
dim actiane cject firme of the leaſe of Blackwell the plain- upon promiſes 
tiff, junfus fuit inter Anth. Buxton queren“ et R. Senior et A rue 8 
„ Nedham et Heu. Bradly defendants, ad quem exitum triandum, laintiffs would 
hid Anth. Buxton had ſued out a venire faciat; the defendant, in forbear to en- 
mideration that the ſaid Anth. Buxton and R. Blackwell the — :abvaen . 
untif, ad triandum e xitum prædict par carent inforciare their title, ſtated hat 
din tenuem et par vam ebidentiam ſuper triationem exitus verſus ,, * _ 
fu! R. Senior, Geo. Nedham, et Hen. Bradly, aſſumed to pay to joined 
plaintiff, two hundred and feventy pounds, ſril. twelve ment, an 
nds at the feaſt of Sr. Michael next enſuing, and twenty-four r * 
and; at every other feaſt of St. Michael, until the two hundred fre. of 

d ſeventy pounds were paid; and if default of payment ſhould found that tw: 
made of any of the ſaid feveral ſums by the ſpace of one month, ic were 4 

en be would pay for every month after ſuch default twenty fhil- ys" gerley, 5 
bs 1omine Pane ; aud alledged. in fact, guyd exitus predif” triatus the other upon 
t; and the ſaid A. Buxton and the plaintiff ſpared to enforce their - 667 hart 
ie, and gave but ſmall evidence ſuper triationem exitus predic? that © quidam 
put the ſaid R. Senior, G. N-dham, et H. Bradly, fic quod jura- crit were 
" jurati ad triandum exit rædidt di xe e, that the ſaid R. S. G. N. met, . 
0.5. were XOT GUILTY; and alledges in fact, that the defen- btb he iſſuer. 
dd not pay the ſaid twelve pounds at the feaſt of Michaelmas 

meld, and that thirty-four months are paſſed fince the ſaid feaſt, g. c. Moor- 
& the ſaid feaſt, till the tenth of June, 35. Eliz. and that the 351. 
cnaant had not paid the ſaid twelve pounds at the ſaid feaſt of St. 

«ur, 32. Eliz. nor within one month after, nor the thirty-four 

ends foricited nomine pœnæ and for the non-payment, &c. he 

wght his ation. The iflue nen mt. 'The jury fiad a ſpecial 

datt, that in the ſaid firſt action of ejeione fir me there were two 

& joined, ſc, R. F. pleaded . not guiity,” and G. N. and H. B. 

ad wa ſurrender of the term, and ve upon them; e, ſuper 

n nuteriam, Wc. The queſtion was, If this verdict be for the 

af or the defendant elt was moved, that the word exitus was 

Feral word, and might be referred to both the iſſues; and ſo is 

N reddends Angulu fingulis, and relied upon 28. Edw. 3. pl. 97. 

br, 3. * Brief.” 4. Hen. 6. pl. 11. But it was anſwered; 

ihough exitus be general, and may be referred to divers 

Jet it being coupled wich gaidam, this reſtrained it to one; 

Jadu ſuit is in the ſingular number, and ſheweth it cannot 
10, ELIZ. PART 1. Z be 
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BIAcEKWIII 
again ſt 
Ey. 


Poſt. 427. 


1 Com. Dig. 
333 . 


1. Salk. 384. 


* ' 
Carr 2. 


A grant by ſuch 


- a college © in 
Academia 
Oxon, ſhall not 
be avoided for 
the miſnomer, 
although the 
college was 
not named * in 
Academid in the 
charter of incor- 

oration, but 
in “ Oxon” 
only. 


10. Co. 125. a. 


in this it may be intended, that they meant both; and in tht ix 


„8. the dean and canons of Chrift-Church in Oxon were incorpe 


„ Flenry 8. And 1. Edu. 6. they make a feoffment to Edu 
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be intended to refer to more iſſues. And the plaintiff afterwar, 
ſheweth that exitus predif triatus fuit; and that the Jurors ſaid 
that they three were not guilty, ſhewerh his intent to be, that but 
one iflue was joined; and the verdict findeth the contrary to it; 
and fo he hath failed of his conſideration.— But Taz Cour held 
that the words guidam exitus being general, ſhall refer to both; and 


is afterwards ſaid, that the jury found them not guilty, this is but 
nugation; and he needed not to have ſpoke of the verdict, and ſol 
not material: and of that opinion was THE wHoLE Court. } 
adjour'. — At another day it was moved again, Pop HAM and GAD 
being abſent. And CLENCH and FENNER held their former opinia 

And then another matter was moved, that it was not ſhem 
how long the payment of the twenty ſhillings ſhould continue; ft 
it is not ſaid, quouſque the plaintiff ſhall be ſatisfied. —But they hel 
it not material, for it ſhall be intended till they be ſatisfied : and 
they gave judgment for the plaintiff, and ſaid he might have a wri 
of error if he would. 


Button againff Wightman. 


FBJECTIONE FIRMA, for lands in Harrow, upon a lei 
by Lord North. Upon ſpecial verdict the caſe was, . 38. H 


«'rated by the name of TR Dean AND CraPTER of Th 
&« CATHEDRAL CHURCH OF CHRIST, Oxox, ex fundatione re 


« Lord North, by the name of Tus DRAN AND Charter 0 
© THE CATHEDRAL CHURCH OF CHRIST ia Academid Ox 
&« fundatione Regis Hen. 8. Afterwards, 12. Eliz. they make 
« leaſe of the land for years, by the true name of their corpor 
« tion to the defendant.” And the jury find further, © that ti 
« city of Oxon, and the univerſity of Oxon, ſunt unum et idem in a 
ci cuitu; but the liberties of the univerſity extend further than tl 
« limits of the city.” — The queſtion was, If this addition 
% Academid” be ſuch 2 miſnomer as ſhall make the feoffment void 
—FENNER. This mriſnomer is a material variance, for the pla 
of the name of a corporation is material; for a corporation canni 
be without a name, and Oxon, et Academid Oxon, are diverſe, 94 
in uno cadere non paſſuut, although both contain the tame thing. 
a grant to an abbot, and all the perſons of the convent, vr {0 
mayor, and all the perſons of the corporation, is not go 
13. Edw. 4. 22. Edw. 4. for it is not by the name of the 
corporation; and it is no addition to name one of the untern 
of Oxon; and that they are both of the ſame content, is not © 
terial, —PoeHaM, CLENCH, and Gawpr, contra. We all 2 
there muſt be a local place of a corporation; and fo it is 
though not ſo preciſely ; and the recital of the local place by an 
name is good; and it is not neceſſary to recite the place by | 
very letter of the place. 44. Z#4v. 3. pl. 16. a recovery v 
agaivſt the prior of the Ho pita! of St. John's of Fernſalem; and 
a ſcire facias upon it, the word Hoſpital was omitted, yet ® 
good. L. 5. Edw. 4. 20. the Caſe 4 the Abbot of oth, 

Gon, and the univerſity of Oxon, are by intendment | 
aud ſo ate in common knowledge, 28. Hen. 6. pl. 8. ſbe 7 f 
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Pin, Ec. And if a corporation be made of a town, and then it Borrow 
z made a city, and they grant land by the name of a city, it is good. wares. 
And by PoPFHaM: An univerſity is as much a local place as a 

town, and there de divers colleges founded in Academid Oxon, 

vithout any other place; which doth prove it is a local place, and 

i all one with the city. And there is a great diverſity in the name 

of 2 corporation, between the name before the place, and after of. 

but he place ; for that which is precedent before tue place ought to be 

iſely obſerved ; but in the name of the place, it is ſufficient if it 

te thewn by circumttances. And therefore Oxon and the Univerſity 

if Oxon being both one in common knowledge and ſpeech, and well 

known, 2 grant ſhall not be avoided by this miſuome r. And judgment 

ws given for the plaintiff, and the defendant immediately brought 


z writ of error. 


eq Jordan again Cleabburne. Cary 3, 
* Eafter Term, 35. Elia. Roll 144. | 


F[ECTIONE FIRM, of the third part of a cloſe called Gates The ſame exact 
huſe cloſe. After verdict for the plaintiff it was alledged in 2 exp Me 
veſt of judgment, that an ejefione firme lieth not of a cloſe, al- an aan 2s 
though a name be given 0 it; for it is in the nature of a præcipe of Ne- ih | 
ad, which ought to be of a certain number of acres. —PorHaM lie for land by 
ud CGawpy. It is but a perſonal action, and a treſpaſs in its na- any deſcription - 
wre; and although an hubere fac? pelſeſſionem lieth upon it, yet 1 
Ti ume being given to the cloſe, the ſheriff may well take cognizance eee " 
of it; and in 22. Ez. it was ſo adjudged. -- Ci.eENCH and FENNER, Sed vide ante, 
aura; for all the precedents are, that it ſhould be demanded by 2 pon 
enen number of acres. Et adiourn.— In the ſame Term, in Pal. 155 

mer v. Humphry, which is entered Trinity, 35. Elix. Rell 815. an e i 
diane firme was of a garden called Minchin's Garden, of a meadow A teal 
alle! Dale Meadoww, and of a piece of laud called Minchin's Piece; Cro Car. 435. 
pod being /oun. | for the plaintiff, it was moved in arreſt of judg- 1 
dent, that an cectioue fir m lieth not of a piece of land without Owen, 18. 
0 ing the number of acres. Vide 5. Hen. 7. pl. 9. 45. Edu. 3. 1. Co 55. 
brief” 588. 11. Hen. 4. pl. 43. and adjudged that the ejefrone Fr wp 1 
mme was well brought. But upon a writ of error, the judgment Str. bs obs. 
r this cauſe was reverſed. —NoTAa. Eaſler, 38. Eliz. Roll 45 3. in b. 
n Merevill, EJECTIONE Flu M de und virgata terre; ad- ” brag 7 
led in the exchequer-chamber, that ic licth not. 3- Bac. Ab. 16g. 
Dougl. 305. Cowp- 349+ 


Ireland's Caſe. | | Carr 4 


| RROR upon a judgment in a replevin in the common pleas. A nonſuit in 
[be delaration was in Zofter Term; the defendant imparl . 
d afterwards pleads, and nothing done more in Michaelmas a trial within 


an. In Hilary 'Term the plaintiff replieth, and they were at 32. Her. & c. 30. 


e. After evidence, and before verdict, the plaintiff was non- ek damages 


t; but the jury gave a verdict for the damages. The plaintiff for the avowant. 


1 dweth this for error, thag it was a diſcontinuance.— THE Cour Foſt. 413. 
* un to be a manifeſt Fault, and the plaintiff might aſſign it, . 
„ agb it was for his advantage. And it was held, that though a 2 49 
} wur uss given for the damages, yet it is but in the nature of an ,, Eb, 91. 
* of office; and therefore it is a diſcontinuance not helped 
6 4 5 Hen. 8. c. 30. or 18. Eliz. c. 14. as diſcontinuance after 
pr lound, The judgment was reverſed. | ; 


2 2 Long 
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Cart 5. | Long againſt Michell. 
- Jn B.R. if the EN ROE of judgment in the common pleas. The error afſigned 
oo and was, That the judgment was given upon a verdiCt by ni priu 
of Jab. cer. are and there is no record of the poſlea, nor the writ of habeas carpera 
2 certified, nor in the cuſtody of the cn/for bretium, which is the 
judgment on Office for this purpoſe : and upon a writ of diminution it was cert; 
them ſhall be fied accordingly. But it was alledged, that inaſmuch as in the 
reverſed. plea roll the record maketh mention, that the verdict was given 
RY 8 5 and certified, and Judgment given upon it, it is well enough; for 
pings this is the principal record. — But Tye CovrT held, that every 
See the caſe of officer hath his ſeveral charge, and their courſe is to be obſerved Ia 
| * v. Denn. the common pleas the courſe is, that the plea roll thall be warranted 
. Burr. 363. by the record of the poten, which is always to remain with the cuflu 
brevium; and when it is not warranted by it, it is erroneous. But in 
this court the plea roll is the chief record, and the pofea is entered in 
it, and judgment given upon it; and if the pgſtea be certified, and is 
afterwards loſt, it is not much material. Therefore for this cauſe 
they held it error. Sed adjournatur. ; 


Caen 6. Griffith again Williams. 
 Milary Term, 36. Eliz. Noll 610. | 
mn = EKROR upon a judgment in Wale; in cjedtione firmæ.— Firſt Er. 
feed bal ror, That the words vi et armis are not in the declaration. 
and without Second Error, The ſuit there was by plaint, wheteas it ought to be 
uſing the words by original. WIL L IA Ms, ſerjeant. None of theſe are errors, For 


Vi et ar mit. 


F. N. B. 210. 28 to the firſt, it may be one way or other, 7. Hen. 6. pl. 4. 17. 
Ed. 3. pl. 1. and it is after verdict, and is but matter of form; 

and cited a precedent, Trin. 33. Eliz. Lawſel & Spring, that this 

helped after verdift. And as to the ſecond error, the 34. Hen. l 

c. 26. which appoints, that for lands in Wales the action ſhall be 

by original, is to be intended in real actions, in which lands ar 

demanded, but this action is in the perſonality. —And THE Corir 

held, that judgment was to be affirmed. Sed adjournatur. 


Cain 7. Laurence Tanheld agdmf/t Rogers and Watſon, 
Eaſter Term, 36. Eliz. Rall 


A levſe by te- Rte for taking of cattle at Clanfield in com 0. 


„ Rogers avows in his own right, and Watſon, as bailift of (hp 
and demeſnes man and his wife, made cognizance for damages feaſant, as i thet 
of a mavor, freehold. The plaintiff ſaid, that long time before the taking 


up eh J Edmuns was ſeiſed of the manor of Clanfield in fee, and gare! 


de 4. Gl. re. to Thomas his ſon, ard Agnes his wife in tail; and that Thzmar de 
ſerving the an- having ifſue by the ſaid Agnes two daughters. Agnes enters, 1 


8 by indenture 25. Eliz. let to J. For the ſcite of the manot, 


demeſnes, and all the demeſne lands of the faid manor, and all other lands 


another rent for it enjoyed by the ſaid Fox; 4 ac etiam totum illud manerun 


by 7 fer &« Clanfield ac omnia terras et tenementa eidem maneris ſpellant 8 


for the {cite and n E N DVM the ſaid ſcite and demeſ@s, and alſo the ſaid un 
 demeſnes; for- « and premiſes, to the ſaid J. Fox for twenty-one years, fron f. 
the reſervations e, day of the date of the indenture, yielding and paying forth 


being ſeveral, | 
they areas ſeveral leaſes. S. C. Owen, 119. Ley. 74. 77- Cro. Jac. 458. 5. Co 35. 2% K 


290. Moor, 197. Co. Lit. 44 Cro. Car. 23. 3- Bac. Abr. 363. 4 Bac. Abr. 306 Þ. 
1. Salk. 390- 18 


- 
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« and yielding and paying for the ſaid manor and premiſes there- oC * 
« with letten, 91. 10s.“ and ebonveyed the eſtate of J. Fox to hink wars, 
{zif, and chat he put in his catile; and averred, that the land where h 
the taking was, was at the time of the leaſe parcel of the demeſnes 2. Term. Rep. 
of the manor, and were in the poſſeſſion of the faid J. Fox; and 415. 
that the ſaid ſcite and demeſnes had been uſually let for twenty 

years before, and that the rent was the ancient rent; that they were 

not then in leaſe, and that the leaſe was not without impeachment 

of waſte; and that Agnes is dead, and the two daughters were the 

heirs of the body of Agnes, in whoſe right the avowry was. The 
geſendant demanded oyer of the indenture, which was entered ut 

ſura; and pleads, that the manor was not let for the greater part 

fu of twenty years before the leaſe made: and upon this the plaintiff |, 
urs. The queſtion was, If this were a good leaſe for the ſcite 

ud demefues which had been uſually let, and avoidable for the 

reſidue (a): or being both joined in one leaſe, is avoidable in all? 

Aud it was moved, though it be by one indenture, yet the words 

bring ſeveral in the demiſe and the habendum, and ſeveral reſerva- 

tons, this is not a joint but ſeveral leaſe; and one leaſe for the 

ſcite and the demeſnes, and another for the reſidue of the manor. 

Fr. 14. Eliz. Dyer, 308. Wimer's Ciſe. But admitting it to be a joint 

leaſe, yet when one rent is reſerved for the ſcite and demeſnes 

obe vbich had been uſually letten, and another rent for the manor, _-+- 
ſo the rents are ſeveral and diſtinct, and ſo no prejudice to the iſſue ; 
in tail, and no danger of apportionment. — But- of the other part 

t was urged, that this is an entire leaſe; for when ſhe firſt lets the 

ſcite and demelnes, and after lets the entire manor, it- is as if ſhe 

had let the manor entirely, and the rent reſerved as ifluing out of | 
the whole manor.—At the end of the term it was moved again: Vide Moor, g7. 
ind all THE JUSTICES reſolved there are ſeveral reſerrations; and “ Len 37: 

ſo the leaſe is good for the ſcite and demeſnes ; and it ſeemeth that 

theſe ſeveral reſervations, and the ſeveral words in the habendum, 5. Co. 55. 

make it as ſeyeral leaſes : but they ſaid it was nat much material 

victher it be ſeveral leaſes, in regard there are ſeveral reſervations. 

And it was adjudged for the plaintiff, | 


| (a) See the 32. Hen. 8. c. 28. f 2, 


1 


Cherbourn againſt Rye. Tat F 
Dr upon a leafe for years of a houſe and land. The qefen- N. If the te, 
dant pleads, that the leſſor had entered upon part of the land on reg 
ci, and that he had pulled down part of the houſe, and ſo had ſuſ- a 
ended his rent. The plaintiff replieth, that the defendant had re- had e 
ered into the land, and into that part where the houſe ſtood. Nilas — 
ad hereupon it was offered to demur. —BRoMLEY moved, if the revives the 
ent gere not revived by the re-entry into the land where the houſe vent! 
00d. PopHAM and GA Dr conceived the rent is not revived; 1. Roll. 940. 
rohen the houſe was let, it is part of the cauſe for which the rent See the caſe of 
10 reſerved and when the leflor had taken from him part of the 3 = 2 
* /cil. the houſe, yet his re-entry into the land where the aud the caſes 
wie ſlood, doth not revive the rent. FENNER and CL ENCH there cited. | 
wdted, Et adjfournatur, © | 83 | 


Peter 


Ante, 253- for this amounts but to an acceptance of part pendente-billd, whick 
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Caen 9. | — peter Palmer againſt Boyer. | 
— war? © ACTION FOR WORDS. That he being a counſellor at las 
krowledge of # and ſteward to J. S. of his manors, the defendant ſaid of him 
in bis ö 


— — = He is a paltry lawyer, and bath as much law as a jack. an. ape. 

actionabls. U pon not guilty pleaded, it was found againſt him, and damages 
twenty pounds. And it was moved that the action lieth not; for 
it is not ſaid, he had “ no mare law than a jack- an- ape.“ — But it 
was adjudged for the plaintiff; for the words are ſcandalous, and 
touch him in his profeſſion. * | 1 


Cant 10. Baxter againf{ Shade. 


Words which AET ION FOR WORDS. « Thou art a forſworn jack in the 
impeach then. TX «© court baron of D. Thou haft ſworn me out of twenty ſhi 
2 « lings rent, and haſt me on thy fide.” —Adjudged that the 88 
able. lay, and the plaintiff recovered. | j 


Poſt. 438. I Hawk. P. C. ch. 69. 53- 
Cas th Ball againſt Roane. 


Wards of aig. ACTION FOR WORDS. „ There was. neyer a purſe cat 
grace and re- &« within twenty mites of Wellingborough, but thou hadſt thy 
2 _ be « part in it.“ And avers, that ſuch a purſe was cut, &c. and he 
ee 8 had no part in it.— And it was moved, that an action lieth not; 
Ante, 308. for it is not ſaid he had a part of it as a partaker in the felony ; for 
1. Com. Dig. he may have a- part in it in the loſs, and fo it is'no ſlander, - But it 
197. was adjudged for the plaintiff; for the words ſhall be taken to be 
ipoken in the worſt ſenſe, in diſgrace and reproach of the plaintiff, 
—NorTa, Serfeant Telverton cited a cafe, Paſch. 32. Elia. Sir Edwari 
Haſtings brought an action for theſe words: * You have procured 
«« a perjured man to ſeek my blood ;” and ruled, that an action dil 
not lie. But FENNEK ſaid the caſe was not adjudged, but ended by 
his arbitrament. | 


May again Middleton. 
Trinity Term, 35. Eliz. Rell 


EBT upon an obligation of 8cl. The defendant pleads, that 
The plea of the plaintiff pending the bill brought againſt him a pliint in 
* London, and there by cuſtom had attached forty pounds of a debt 
the bill, pleaded due to the defendant in the hands of J. S. in ſatisfaction of forty 
to debt on bond, pounds due upon this bond; and demanded judgment of the bill 


— —— and prayed it might abate. And to this the plaintiff did demur: 


Car 15 | 


14. Raym- 69'- goeth in bar, and not in abatement.— And it was argued | 
| wy ' +08 GoDFREY for the plaintiff, and Al TAM for the defendant, —And 
Dougl 363. all THE CovkT. (except Por HAM) conceived that it is 2 ple 
bar, and not in the abatement of the bill; for the plaintiff for thi 
part is to be barred for ever; and this receipt of parcel is a h 
act. But if the demandant enters pending the writ, this 
abate the writ; for his entry may be unlawful. —And Fut 
faid, it hath been ſo adjudged in the common pleas. Vds (be bs 
of Entries, foi. 159. a precedent accordingly, —And they adjudged 
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inſt the opinion of Por hau; becauſe the plaintiff by his u. 

«1 ad doth falfify his own writ. But it was faid a recovery is eget 

+ 5d i law; which may help the caſe; otherwiſe of a bare accep* 25 * 
' a | 2 = 15 N i 

aim, tance. | 

Brent again Ingram. _ Car 13. 

age | | 9 - 

for 


ut it 


CTION FOR WORDS. For that the defendant faid to F. A father may 
Lane, ſon of the plaintiff, in the preſence of divers, « Thon maintain an ace 

lwefat. J. Brent innuendo) and thy father (innuendo the plaintitf) dug him r 
« vere both perjured 3 and I (innuendo the defendant) will Prove ſon, without 
pon both perjured.” Upon not guilty, it was found for the plain- 1 he 
# damages twenty pounds. And it was moved in arreſt of judg- 
; n, that it was not averred that J. B. was the ſon of the plaintiff, Cro. Jac. 444. 
But it was held well enough, for that it was alledged, that the 3: Stra. 899. 
arts were ſpoken to J. Brent his fon. And it was adjudged for 


| plaintiff, | : 
Lacy again Whetſton. | cas 14 


(SSUMPSIT. And declared; bt whereas there were divers On a ſubmiſſion 


controverſies between the plaintiff and defendant concerning 2 — 
be right of the office of ſteward and clerk of the court of pleas in if tho arbitrator 


thy Merioreugh, and concerning the right of the court of pyporuders award that for 
d he BT P:irrorough, and concerning the office of ſtewardſhip and clerk _ _ _ 
not; divers courts of the dean and chapter of Peterborough, and con- party ſhall enjoy - 
; for ding an annuity of ſix pounds thirteen ſhillings and four- the office, it is 


ice granted by the dean and chapter of Peter/orough to F. S. or eo 


1d that whereas they ſubmitted themſelves to the order of tended that 
fr. Heron de præmiſſis fiend” ;, the defendant, in conſideration that there were -ther 


ward plaintiff of his part aſſumed to ſtand to the award of Mr. Heron, 3 n 
urch fume to ſtand to and perform the award and order f Mr. right to the of- 
1 Jy) premiſſic fiend', And alledges in facto, that Mr. Heron made = is e in 
by ward, that the defendant ſhould have and enjoy the ſaid office mall it | 


feward and clerk of the pleas, and of the ſaid court of pypowders, 
bout interruption of the plaintiff; and that the plainciff ſhould 
jy the ſtewardſhip of the courts of the ſaid dean and chapter of 
ferhorough, and the court of pyporuders, without interruption of 
e defendant 3 and alſo the ſaid annuity of fix pounds thirteen ſhil- 
3 and fourpence; and that the plaintiff ſhould make an aſſign- 
t of all his right in the ſaid office of ſteward and clerk of the court 


Raym. 664+ 


fort BN in Peterborough, and of the court of pypowuders there, to the 
bill eden in ſuch manner as he ſhall a lviſe; and further awarded, 
nur; that the defendant had exerciſed the ſaid office of ſteward of the 

hick 


ts of the laid dean and chapter without the aſſent of the plaintiff, 
for divers other conſiderations, and for the quieting of all con- 
erſies between them, that he ſhould pay to the plaintiff thirty 
Ws within three months then nent enſuing ; and for non-pay- 
at of the thirty pounds he brought this action. Upon non aſſumpſit 
Led, it was found for the plaintiff, and damages forty pounds. — 
un 7s now moved in arreſt of judgment: Firſt, That the arbi- 
dent is not made according to the ſubmiſſion ; for the ſubmiſſion 
b for the right of the office, &c. and the award is only, that the 
Kant ſhall enjoy the office, and ſpeaks not of the right * 
| tac 


_ 
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Laer the office. Sad non allocatur ; for the award is, that be {hall enjo 
| the office, which doth imply the right of office; and the award 
that the plaintiff ſhall make an aſſurance of the right of the office 
which is as much as the ſubmiſſion requireth —Secondly, it 
moved. that the award is, for that the defendant had meddled wii 
the office of &c. without aſſent of the plaintiff; and for divers oth 
conſiderations, and for ending all controverſies, that he ſhall pay 
thirty pounds, &c. which is void; for that the arbitrator award 
this for other conſiderations, with which he was not to meddle, and 
for the ending of all controverſies which 'is out of the ſubmiſſion 
for he was to meddle only with the controverſies concerning the 
offices, &c. and the ſubmiſſion is to his award ſuper præm if. —& 
non allocatur; for other conſiderations being but general parlance 
implies nothing, except expreſs conſiderations were ſhewn; f: 
otherwiſe none ſhail be intended: but if any had been found whic! 
were not within the ſubmiſſion, this would make the award void fot 
Poſt. 661. £48. that part; ſo in that it is awarded for the ceaſing of all controverſt 
$61. between them, &c. it ſhall not be intended there were any except 
concerning the affice, if none be ſhewn in the award or by awer 

ment; and this being ſo in a general intendment, is goad. And i 

was adjudged for the plaintiff. 7 


Wairsror. 
* 


* 


Casn 15- g Walter Dennis again Wells. 
Michaelmas Term, 34, & 3 5. Eliz. Roll 147. 


of * 1 HARON of a judgment and execution ſued in the common plex. 
. 3 : Error affigned was, For that the ſaid Wells recovered againi 


plaintiff after- the ſaid Dennis a debt of four hundred marks, and had excc 
Pay one ee tion by eri facias ; aud upon it the ſheriff returned, that he bad 
for the wiel, leyied ninety pounds, parcel of the debt, and had the money u 
debt, the out- court; and that Dennis the defendant had no more goods; und 
wry Baſt be Sc. and notwithſtanding Wells ſued a capias ad ſatiiſic of the 
A . whole four hundred marks, and an exigent upon it. Upon whi 
1. Roll. Ab. g0g Dennis was outlawed ; and to reverſe this outlawry and execution 
he brought a writ of error. — And for this cauſe it was held clear 
by THE Cour, that the execution and outlawry were erroncowi 

for it ought to have made mention of the ninety pounds wt 

was levied before: and the outlawry and execution were reverſed; 

but no error being aſſigned or found in the judgment, that was 

firmed. 44. Edw. 3. 12. 4. Hen. 7. | 


cl 16. Callard again Callard. 


A father, being FJECTIONE FIRMA. The caſe upon ſpecial verditt way 
tiled in Too, 0 That Thomas Callard being ſeiſed in fee of certain land, inc 


Go fon's toe 7 fideration of a marriage of Euflace his eldeſt ſon, ſaid 5 4 
riage ſays, upon (being upon the land): Euflace, ſtand forth; I do here, % u! 
the land, «Ee « eftate for my own and my wife's life, give thee theſe 7 lands * 
« forth; Ids © BARTON, tothee and thy heirs.” The queſtion was, fthis av 

here, reſe v. good feoffment, to Enſlace?—Corr, Attorney General, for the pat 


b 2 der here are two points to be conſidered : Firit, If this ſhall inute x 


4 « 
« my wife's life, pie thee theſe my lun'is an v, to the andt heirs.” — Adjudged (00 a wil 
eri ot) not to be 1 or the ; fof that a uft cannot ariſe by 22 Ante, 239. feo nen 


— 
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tolſment to the uſe of Thomas Callard and his wife for their lives, Callany 
nd after to the uſe of Euſſace and his heirs; or if it be an im- oF. 5 
mediate feoffment, and the reſervation void? Secondly, If it be «Hf 
nt a ſeoffment, if the words ſpoken, being in conſideration of 
nurriage, the uſe ſhall ariſe out of the pofſeffion of Thomas, and 
hull execute by the ſtatute of uſes, although it be without deed ?— | 
Figsr, It ſeemeth that it is a good feoffment, and the uſe ſhall Ayn 303+ 
vile upon it, although the words reſervant are firſt; for ſo the 3: „% 
Curt is to conſider it, to make all to ſtand together; and IN Hob. 170. 
11, Ela. between Hare and Barton, it was adjudged, that where l 5 
ae giveth lands to J. S. reſerving 4 rent to the feoffor and his © Gan 3 
heirs, hubendum to the feoffee and his heirs; the reſervation being 2. Bac. Abr. 487. 
teore the Babendum, yet the feoffment being dy indenture, it is „ od Con. 
yell enough; for the law ſhall niarſhal it according to the intent. Guild. Uſes, 65. 
$ here it hall be intended as following, and to ſliew the iptent of 114. 
the parties, ard not to make it all void. —SEconDLY, Admitting Doug. 26. 
that the reſer vation is repugnant, and it cart be no feoffment, yet 
the uſe ſhall ariſe and execute by parole; for it is our of the ſtatute 
A enrollments; for this doth not hinder the raiſing of any uſes, bat 
y upon bargains and fales, which fhall not execute by bargain 
ud lie, but by indenture enrolled ; but all other uſes are at the 
wnmon law, which ariſe upon confideration upon marriage, &c. 
But he did agree that an uſe ſhall not ariſe upon general words, or 
wo'ds ſpoken in futuro, but in proſentt; as to ſay, if you do 
„lach a thing, 1 will give you my land.” But upon words 
ad hoken advitedly, and by reaſon of a valuable and great confide- 
' - I e, end ſpoken in preſenti, as, © I do here, &c.” which is an 
5 2 innediate gift. And he had ſeen the record of the cafe 12. Elia. 
+ had Dyer, 296. and the words were upon communication of a 
„ "age fo be had; “ I will affure after my death Ola. Acre to 
„a boa,“ it was ruled ng uſe arifeth: and the reaſon ſeemeth 
F, that the words were fpoken in futuro; and therefore if one 
„ah io his fon, in conſideration he is his ſon, « I do give thee 
my manor of D.“ this is ſufficient to raiſe an uſe; for they being 
ent aas ſboken with adviſement, and for conſideration, it ſhall be 
Wu ended a gift of the land, - Ga wo v. I have not feen any book, 
whiel hat at the common law a uſe ſhall: arife by parole, but in a 
ee and fale which is by reaſon of the conſideration given for 
_ be land, and that is the reaſon rhat a fee doth paſs without the 
ord eit; and in this cafe an ufe ſhall not ariſe; for it appeareth 
nent was to paſs the land by way of feoffinent, when he ſaith, 
and forth, 1 do here give thee this land, &e.” which is void by 
' of feolfment, for the reſervation preceding it is repugnant to 
de livery, for it cannot inure in futuro.—FaENNER. The reſerva- 
9115 void, and it ſhall inure to Enface preſently ; and an uſe by 
ole upon good conſideration is ſufficient. —CLEwcw. It ſhall 
"We 35 2 feoffment to the fon, and an ule ſhall ariſe to the father, 
elo the intent of all the parties ſhall be obſerved. _ | 
mother day it was moved again: and PopHane ſaid, they (e) See 3. C. 
re al reſolved that judgment mal be given for the ptamtiff (who Popham, 43. 
aimed under E Nt where the rea- 
* uſtace) ; and being moved to ſhew the reaſons of ſons for this 
* Judgmene, they would not (a). —Bet Gawpy ſaid, he was opinion are 
1F, opinion that an uſe ſhall not ariſe by parole. — Por Hauser. 
xx ER faid, they were clear of a contrary of opinion; and 
| PoernaM 


hic 
Utian 


TY 


: cue 17. : Bold againſt Bacon. 
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carla Porn ſaid, that 7. Ed. 6. it was adjudged, that an uſe m 
N a uriſe by parole, and he could ſhew the record of it. Fenner aid 
| | it was a good feoffment, but would ſay no more. And it was 20 
judged for the plaintiff (a). | et; | 
a ide S. C. ee, 687. 2. An- Hob. it. 48. 2. Di 
NA _— — the judg- * Ga _ GIG 805 
ment was reverſed on a writ of error to the all eſtates created by livery and ſeiſin on! 1. 


exchequer chamber. See alſo 2. Roll. not put in writing and ſigued b 
Abr. 788. 1. Vent. 140. 1. Sid. 26. 82. ties, ſhall be 4 at will For * 


Os. if an dien A CTION for ſlandering his title. And . that wheren 


_ 3 William Bacon, brother of the defendant, had married one 


will lie if the Label, and died, and afterwards the plaintiff married her; an 
Words are ob- whereas the plaintiff and the ſaid Jabel, as in her right, were 


* ſeiſed of divers lands as well freehold as copyhold in fee; and had 


may by poſſibi- made a ſurrender of the copyhold to the plaintiff and his heirs; 


- 1 Aug _ and of the freehold had levied a fine to the uſe of the plaintiff and 
© his heirs; and that whereas the plaintiff intended, and hal 


offered to ſell the ſaid land for payment of his debts, &c. and bad 
_ — 163. offered them to J. Cleyburne in fale; the defendant, well knowing 
2. Leon. 112. the ſame, and envying the eſtate of the plaintiff, and to ſlander 


I Leon. 197. his title to the premiſes, ſaid theſe words: “ She,” innuends the 


_ wife of the plaintiff, «© was never the lawful. wife of my brother 
1. Co. 97. « William Bacon, for ſhe was married before to one Nichelu 
12 18. « Killingtree, who is yet alive; which marriage is fully to be 
ny Roll? Rep. % proved, and hath been already as fully proved as any other 


244. 409- « marriage can be proved :” and that by reaſon of theſe word: 
8 187. none would buy the land, &c. to his damage of 300 pounds. 
1. 103. 2 2 : 
Yelv. 80. 88. Upon not guilty pleaded, it was found for the plaintiff, to hi 
Cro. Car. 140. damage twenty pounds. — And it was now moved in arreſt of 
4 Burr. 2422 judgment, that upon the matter the action heth not; for that WE. 
which is alledged is no flander; for it may be that Killingtie 
- was married to her infra annos nubiles, and they afterwards dil. 
agreed, or that a divorce was had between them for this cauſe; 
and then although Killingtree be alive, yet it might be a layful 
marriage with William Bacon, and by conſequence with the . 
plaintiff; and ſo is no direct flander,—Gawpyr and CEN. 
conceived the action lieth ; for the action is brought for flander- 
ing his title, and not his perſon; and the law intends it was 4 
good marriage with Killingtree; and no divorce was, except the 
contrary be ſhewn; and thoſe that heard the words knew not if 
a divorce was.—FENNER centro. This action lieth not but bf 
reaſon of the prejudice in the ſale; and this appeareth not, for 
upon a ſurrender or fine by a feme covert, ſhe is examined ; and it 
is good till the baron doth defeat it, which appeareth not, for 

and an action doth not lie for ſlander but when it is exprels, 
not by argument; and here it is by way of argument, for that 
Killingtree was married to her and is alive, and ſo may be collec- 
ted that ſhe is not the lawful wife of the plaintiff; and the 

ſurrender and fine not good. Por HAM agreed. Firlt, 

it was ſaid it was by way of argument, and all the words me 

true, and yet ſhe may be the lawful wife of the plaintiff; 
it may be ſhe was re contraſted to the plaintiff; and 2 
ward, married to Killingtree, and then to Bacon, and be dies! 


9 . 


£ | FP 
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Adden divorced from Killingtree, and married, to the plaintiff; Bor 
"1 ſo tbere may be an evaſion of the concluſion, Secondly, Here 
[no direct ſpeech, but oblique; and an action lieth not but for 
ds Arectiy ſpoken 3 and cited Anne Davir' Caſe, 4. Co. f. 17. 80 
J.. bath land by deſcent, and ſells it to J. D. and he offers 
leit to B. and one faith to C. (in common diſcourſe) that 
. b a baſtard, and this cometh ta the ears of B. yet J. D. 
bare no action, for it was not ſpoken directly to ſlander the 
je of 7. D. but oblique this is no ſlander: but if he had ſaid to B. 
i Jake heed how you buy the land, for J. S. was a baſtard.” action 
ab; for it was directly ſpoken to that purpoſe, to ſlander the 
. Et adjournatur. i 


Buckhurſt againff Newnton. 5 
MOHIBITION for ſuing for tithes of faggots of oak and elm, Tiches are not 
zzutele making his libel for faggots which were of beech and 22 \ 
korn, The defendant prayed a conſultatian, ita gud he ſhould „ e eee 
qmeddle with the faggots of oak and elm, for otherwiſe the with the lop- 
xy that maketh the faggots may per 4autelam put in a ſtick of pings of ah ane 
xt wood into the faggots, and ſo prejudice the parſon of all the 
thes of the reſidue. But THE CourT ſaid, if it be ſo, the party yely, 119. 
ut ſhew the ſpecial matter pro conſultatione habendd, that the oak 2. Leon. 79. 
eim are ſo intermixt, that he cannot do otherwiſe; and pray a 1 | 
unlultation as to that which was thorn and beech... And fo it 2. ot "4 40g 
„done in Afolyns? and Dawes) Cafe, where ſuch 45 ſpecial con- | 
tvion was granted upon ſuch ſpecial plea ; but as it is, he can 
ic no conſultation for any part. e 53 


a 
Bacon. 


C481 18. 


Pannel againſt Fenn. | Cann 19, 
achuas Term, 35. & 36. Eliz. Roll 26. or Hilary Term 36. Eliz. Roll 56. 
RESPASS. Upon ſpecial verdict the caſe was, Fohn Fenn 4. makes B. 
vw poſſeſſed of a leaſe for years; and having iſſue John and and ©: 1 gr 
urge his lons, and Margaret his daughter, maketh George and . 
lagaret his executors; and deviſeth his term to his executors term of years. 
L 'uch time as all his debts and legacies be paid, and that they oy * | 
have levied all charges they ſhall be put unto by any ſuit — paid. 
icing his will, or hy any other means in the due execution of Each of — 4 
"il. The reſidue of his term then unexpired, he deviſed to ener g 
n his ſon, and the heirs of his body; and afterwards to either o them 
"ge and his heirs; and dieth. The executors enter generally may grant 
o the lands, and Margaret ſells the term to the plaintiff; and — 
| erwards George ſeils it to the defendant 3 and John dieth without * 
*: and they further find that the debts are not paid. The x. Roll. Abr. 
ſion was, If George and Margaret take this term as a legacy, or 518. 924. 
Accutors ? and ſecondly, If the general entry be an execution Steg 35” 
the le * | | a Gould. 18g. 
legacy {—As to the firſt, Thr Jos TIcEs reſolved, if they Dyer, 23. 
it 252 legacy, then the plaintiff and defendant are tenants in *'- Kr 7. pl: as 
mon, and then an action of treſpaſs doth not lie; for al- _— PS «6 
"gh the defendant, who had the eſtate of George, doth not 2. Peere WII. 
the tenancy in common, but pleads not guilty; yet this 53* 
47 to the Court by the verdict, the action lieth not: but 
3 reſolved they do not take as a legacy, but as executors ; 
' wer is given to them by the will, than the law giveth to 
= — then the deviſe is void, and they take as exe- 
lor it being given to them until debts and legacies be paid, 
this 
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Pavers, this the law willcth; and when it is given to them until they 
ge, fatisfied of the charges they are put unto by the will; this is noms 

* than the law giveth, for by law they are to be fatisfied of all ſic 

8 charges, if the charges do not arife by their own default. Bat 44 
Co. 16. 47. mitting the devife be good, yet their general entry doth not execy: 
Poſt. 367. 816. the term in them as a legacy; for when a particular intereſt is give 
and the reſidue to another, this emry ſhall not be an ec on 

take it as a legacy, except there be an expreſs declaration of the; 

intent; for otherwiſe they ſhall be charged for the reſidue as a 42; 

favit, which the law will not inforce; but if the entire term be give 

to the execurors, it ſhail be otherwiſe, for there is no miſchief. A, 

it was adjudged for the plaintiff. Dyer. 297. b. 


Catz 20. Stich againft Wiſedome. 
115571 he iö a CTION for theſe words: Many an honeſter\man has he 


« horſe-ſtealer” „ hanged ; and a robbery hath been committed, and | thi 
are aQtionable dhe Wis at it; and I think he is a horſe-ſtealer.” It was mov: 


ds, | | | 
* after verdict, that an action lieth not without an expreſs avern: 
he was ſo.— CU RIA contra. They are a great ſlander, if the dels; 
dant ſheweth not a good cauſe of his thinking. And it was agu 
ed for the plaintiff. - ITS | 
Cart 27. Nichols againſt Badger. 


If words are too A CTION for theſe words: Thy credit hath been called in qu: 

— roy - « tion, and a jury being to paſs upon it, thou ſoiſtedſt n 

4 jury early in the morning; and the lands thou haſt are gotten! 

in te lewd practices. — It was adjudged that no action lay, for ii 
words are too general. | 


Cast 22. >. Wa Banks againſt Stacy. 


«Yue art | A CTION for theſe words: Thon art a forſworn jack in 
ers- bs — « court of A. Thou didſt ſwear away twenty ſhillings from 5 
derous, altho* and avers that the court of A. was a court-baron.—And the pla 
the oath is not tiff had judgment, although it was not ſhewn between what perſo 


alledged. : ; 
Ame 297: 342. or in what action he was ſworn. 


1. Hawk. P. C. ch. 69. J. 3. 5 
Colt again How. 
Trinity Term, 36. Eliz. Roll 897. 


ag OVENANT. For that the defendant by indenture did co 
* he his execu- nant, that he and his executors and aſſignees wonld repar 
ra — mill, let to the defendant ; and alledgeth, that the mill was « 
repair. An feQtive in reparations, and the defendant his executors and alligns 
aſhgomenr of did not repair it. And it was demurred upon the declaration, ® 
the Sreach muſt cauſe he did not alledge that be nor his executors or aflignes « 
ther he nor his not repair it; for if any of them did repair it, the action doth t 
* * yo lie; and it ought to be alledged in the disjunctive, not in the 00 
nn at junctive.— And of that opinion was THE Cour, that the vr 

| was not well aſſigned ; and though this fault was not afligned 
1. Mod, 42. 67. the demurrer, yet he ſhall take advantage of it. But upon the 
123. tion of the Court, the defendant waived his demurrer, and 
* en 1. plaintiff amended his plea, and the defendant pleaded to iſue 
dalk. 139. 1. Strange, 199. 534 Ld. Raym. 1898. 366. 8. Mod. 238. 1. Wood's 2 
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ey | Weeks“ Caſe. /-- oY Caze 24. 
* CTION for theſe words % Weeks aſſaulted me and others, to Words a ion- 
| lic A « have robbed us; but we were too ſtrong for tbem, and able. 

at a. raped.” Adjudged actionable, for if one ſaith that J. & lay in ee 409. 


<0 OS .-.; ic do a robbery or murder, an action lieth, though no felony C, 0. 
giver | | 4 0.” 


b 


8 was dont. ; | . : 
ra Berry againſt Greene. Ce 25. 
le N 0 : 
* lens Upon ſpecial vᷣerdict the caſe was, A copyholder Theſerrenderer 
2 4 * ; p of a copyhold 
wo ſurrenders to the uſe of J. S.; the lord without reatonable ON: 


A rcfuleth to admit him. The queſtion was, If he might en- ſupport an 
r vithout admittance ?—And THE CoURT held clearly he could —— before 

J Je 7 admittance 
pot enter, unleſs there be a {pecial cuſtom to men % + for ay: 8 
the ſurrender and before admittance, he who maketh the ſurrender eſuiè admit- 
cuntinuerh in poſſeſſion, and not the lord or ce/fuy que w/e, and he tance without 
fill lave treſpaſs againſt any that enters; as if a copyholder fur- cauſe.” | 
raulc7 to the uſe of his will, yet it is clear he ſhall have it duri | 
bs ic: ſo in the principal caſe, ces que uſe ſhall not enter nor 1 
we action before admittance. | b 
+ bel. 264. Co. Lit. 61. a. Oro. Car. 283. Cro, Jac, 403. 3. Bulſt. 218. 238. 3. Lev. 3686. 
; Vent. 61. 2. Will, 14. 162. 1. Burr. 206. Gilb, Ten. 290. ' 1+ Term Rep. 261. . Term Rop. 498. 


Atterton againff Harward, 4 6. 


jg CTION upon the caſe. And declareth, that a capias ad ſatis fact A boiliff carnot 
-ndum upon a judgment was awarded againſt the defendant to Taimain an 

de ſheriff of 8% elt, who directed his warrant to the plaintiff as N 

bis bailiff to ſerve it, and that the plaintiff aſſumed to the ſheriff to eſcape in conſi- 

we him harmleſs againſt all eſcapes; and that by force of the war- —_— ten Bis 

nt he arreſted the defendant, and the defendant, intending to fed u Hope 

make the plaintiff to be charged, eſcaped, for which the plaintiff in ſheriff harmleſs 

be firſt action brought an action | y J. Colt, then ſheriff, upon * N * 

this eſcape, and recovered; and Colt brought an action againſt the W 

os plaintiff upon his afſumffit; and for this tort he brought his Cowp. 403. 

tion, Upon not guilty pleaded, it was found againſt him. And Dougl 4 

vis moved in arreſt of judgment, that there is no ſufficient cauſe . g erm Rep. 

in the declaration to maintain an action; for although the ſheriff 22 

n have an action of the caſe againſt the priſoner who eſecapes, as 

t vas adjudged in Hill and Holt caſe, yet the bailiff ſhall not have 

und of that opinion was THE COURT, for the bailiff was not 

azgeable to the ſheriff by law, but by his aſſumpſit; and this be- 

iz his voluntary act, ſhall be no cauſe to charge the defendant, 

Fa only make himſelf chargeable. But they agreed, if the 

uff had been chargeable by law, without ſuch promiſe, an acti 
Ale for him againſt the defendant, who cauſed him to be charged. 


Watkinſon again Man. r Cann a7; 


| [MON ſpecial verdict the queſtion was, If a leaſe made by a pre- / 
bend is good by the 23, Hen. 8. e. 28. for he is not fel in opted 3 
t ecleſie ſed pretend. ? — And it was adjudged good, for a prebend bling ſtatute of 
dot excepted, but only parſons and vicars, and being not except- 35" . 
* be is as biſhops. POP HAM ſaid, in Dr. Dales Caſe, for a houſe Co. Lit. 44. b. 
wa Pauls, it was ſo adjudged, and ſo had been twice adjudged in 4 Leon. 51. 
"3pcrience. And FENNER faid, it was ſo adjudged in the caſe ,' 3 
a trealurer of a church. - Weed, r 
T's Milchaelmas 39. 
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e James Apharry again ff Roger Bodingham and the 
| | TT INE Petit Jury. 
In an action TTAINT on the 23. Hen. 8. c. 3. For that the peri- fury 
— — A the aſſizes at Hertford gave a verdict for Boding ham; 20 
1 offets by d, aſſigned the faux ſerement in this: That whereas N. Voding 
geri, ſhall not Ham brought debt againſt J. Apharry as heir to G. his father, 
— by a pleaded © riens per diſcent, unde debitum pradif. ſalvere petuit, ts! 
made by the an- to which the ſaid R. Bodingham replied, that he had by diſcen 
ceſtor ©* to the ci. at Suſ. in the fame county; and iſſue was taken upon | 
4 ple of himſelf Evidence was given that certain lands in S. did deſcend to him a 
&« mainder to his and heir to his father; but he ſhewed a deed indented made in: 
N Mo wy every Elia. between himſelf of the one part, and Walwin and others of th 
« tail __ other part, by which he covenanted for natural affection, &c. t 
« der to himſelf ſtand ſeiſed of the land to the uſe of himſelf for life, remainder: 
- in fee; with his firſt ſon in tail; and ſo to his other ſons, the remainder in f 
44 . to himſelf, in which there was a clauſe to give power to make leaſc 
„and ee and to revoke the uſes; and the petit Jury, notwithitanding th 


© uſer,” pro- conveyance, conceiving it to be fraudulent, and ſo void by the | 


find — e Elia. c. 2. did find that he had aſſets. | 
2 No rA. The action brought by Bodingham was 33. Eli. lon 
ne, 326. 


time after the conveyance made by Apharry ; but it was proved th 
the plaintiff Apharry had notice of the obligation before the makin 
of the conveyance. 
5. Co. 36. GLANVILE for the defendant, Notwithſtanding this conveyante 
10. Co. 8& the remainder that is limited to his right heirs is his ancient reve 
— * ſion; and this he had by diſcent; and the iſſue being, that he ha 
Cowp. 434 Tiens per diſcent, and he having this reverſion by diſcent, the it 

705. is found againſt him, though the conveyance had been bona ft. 
But to that it was anſwered, that the iſſuc was, that he had nd 
thing by diſcent, unde debitum prædict. levari poteſt; and althoug 

he had this reverſion by diſcent, yet it being a reverſion upon 
eſtate in tail, it is not extendible for this debt. Qued fuit conces 

PER CURIAM, abſente ANDERSON. by 
It was then moved by the counſel of the plaintiff, that this is 1 
fraudulent conveyance within the 13. Eliz c. 5. (for it is clear th 
| the 27. Eliz. c. 4. (a) doth not touch it) for a conveyance by 1 
(4) e if 13. Eliz. c. 5. muſt be made by the debtor, and not his heir q 1 
«Pin this ta- other; for the heir is not a debtor in reſpect of his perſon, but! 
tute f reſpect of the land. | 
* WALMSLEY. It ſeemeth that it is within the ſtatute, — 
heir is a debtor; which is proved by the writ againſt him, which 
in the debet et detinet, whereas an action againſt the executor" 


Poſt. 355. 


/ 
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' 


ke detinet only, and ſo it is within the intent of the ſtatute : but the Ar AAT 

grand jury MAY find it ſpecially, if they will.— To this OwWE N and _ g 

beau did conſent, that the conveyance of the heir ſhalt be P2520 0n an 

{-udulent, as a conveyance by the father, who is the principal deb- _ | 

tor; and ſo they conceived it clearly. — But the grand jury gave a 

general verdict, and affirmed the firſt verdict, 1 
Nora, When the grand jury was ſworn, the Juſtices demanded Oath in attains. 

fthe crier what manner of oath he gave to them. for the oath ought 

be ſpecial : but SCOTT the prothonetary ſaid, it ought to pe general 

vu the iſſue in the attaint; to which the other clerks agreed. 


ea 


| Anonymous. | Carr 2. 
er IMPEDIT. It was reſolved, if there be two parſons of If two perſons 


one church, and each of them hath the entire cure of the pariſh, 2 
1nd both the benefices of the value of eight pounds per aunum, one entire cure, and 
«them dieth, and the other is preſented, this is a plurality within 2 
be 21, Hen. 8. c. 13. and is within the intent of the ſtatute, that 152 n 


* 


ue ſhall have two livings or benefices wich cure. | | 


Jackman egainff Hoddeſdon. „ Ueen-wss 


TRESPASS. Upon not guilty pleaded, the jury being at the bar, A leaſe for years 

the queſtion was upon the forfeiture of a copyhold in Layton made by a copy- 

Biſurd, by reaſon of a leaſe for years made by a copyholder. And mace e 

t was held PER CV RIA M, that a leaſe for years of copy hold land by cuſtom bs | 

ndenture or parol is a forfeiture, unleſs there be an expreſs cuſtom. ® "*fuſal to 

lo warrant it.— And thereupon it was ſhewn on the part of the co- en bm. wh, al i 

ppholder, that there were leaſes made by indenture, 27. Hen. 8. are forfeitures i 

ud divers times ſince, ſome twenty, and ſome forty years ſince, of of the eſtate. 

= 12 0 that manor. But THE COURT held that was not Pol: 499. 775. 

luthcient, for they are of too late time to prove a preſcription, which * 

wht to be . whereof, &e. F e c 7 5 BEA 
And THE COURT held, that a wilful refuſal to pay a fine is a Co Lit. 59. b. 

lrfciture, if the fine demanded by the lord be reaſonable, where — 1 3 

the fine is arbitrable at his will; and the jury is to try whether it be the 

reaſonable or not. And the cuſtom of the manor was here ſhewn 

ode, that the lord was to ſeize the land till fine was made with him 

ft; which was held a reaſonable cuſtom. | 


And upon evidence it was held, that if a tenant be amerced, and 


2 ith before the lord hath levieth it, that it is loſt, for it is quaſi 
.  perſonalic, 5 N 4 
wy Pugban again Comitem Bedford, the Biſhop of London, 

and Gainsſord. +» Cann 4. 


ARE IMPEDIT, for the church of Littleton.— It was held Acorperation 
2 PER CURIAM upon evidence, that a corporation may be my be known 
2 by two names; and if it hath been ſo known from time, cc. 


＋* pant made by either of the names is good. 1, Lutw. $19- 
by i Lyne again Backhouſe. es 


CTION for theſe words : « He hath beaten me and taken away Words import- 
, purſe, and twenty ſhillings in money.“ —It was held PER ing a treſpaſs 
* — * 80 Weyer are not actionable (ab/ente ANDERSON), _ — 4 

: n S 3 4 1 * 
die with — he took it 'as a e for he chargeth 


Underhill 


\ 
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— 


c Underhill aguinfl Jo. Brooke and Margaret bis Wiſe 


Div:rce may be * red againſt them as executrix of the former huſband upon ar 
pleaded to in obligation of two hundred pounds. The defendant by F. 6 
ee their attorney plead, viz. ** prædict. Fohannes et Margareta by thei 
wife, and it ſhall c attorney plead, that they were divorced before the writ purcha 
be ſuppoſed to cc ſed,” It was thereupon demurred in law; Firft, Becauſe it w. 
1 not alledged that the divorce did continue, for it may be it is repeal 
1. Term Rep. ed. — Sed non allocatur. For it ſhall be intended to continue, if thy 
tract contrary be not ſhewn. | do ages . 8 
; Secondly, Becauſe they plead as baron and feme, « et prædict. 7 

(a) Lut. 24. © hannes et Margareta,” and that after imparlance (a).— Sed 1 
Barnes, 224. allocatur, for they do not plead ef predif. Fohannes et Margareta ur 
334 7; for then it ſhould be an eſtoppel ; but they plead according te 


good form : and it was adjudged that thewrit ſhould abate. 


Carr 7. ; Deux againſt Jefferies. 


IT a man cove- Drbr upon an obligation. The defendant pleads, that the plain 
nants, “ that be tiff by indenture, &c. did covenant that he would not fue thi 
«6 8 a bond before Michaelmas, and thereupon demanded judgment, þ ac 
releaſe ; but c. intending, that the action being ſuſpended for that time, v 
402 * gone for ever. It was thereupon demurred, and argued by FLH 
11 7. Kale ING for the plaintiff, and by DRE W for the defendant, and 21. Hen 
« ſach a feat, 7.24. 4. Hen. J. 6. were cited, —But THe Cour without fur 
Ca. Ia. aas. ther argument reſolved for the plaintiff, for it is only a covenant 
9. Co, 62. and ſhall not inure as a releaſe; and it is not to be pleaded in bar 
1. Roll. Abr. 939. but the party is put to his writ of covenant, if he ſued - before thi 
* $3. time. But if it had been a covenant that he would not ſue it at all 
101.266, there peradventure it might inure as a releaſe, and to be pleaded i 
1. Lord Raym. bar, but not here; for it never was the intent of the parties to mak 


— 575 ita releaſe. And it was adjudged for the plaintiff. 2 


Caen 8. | Pipe's Caſe. 
Aſumgſc in con- A SSUMPSIT. And declareth, that whereas the defendant wa 
—— vholl arreſted for ſurety of the peace, in conſideration the plaintit 


bail, muſt al- would be bail for him, he did aſſume, &c. and alledgeth in d- 
ledge before that he became bail for him, but ſaith not before whom —And thi 
- was matter after verdict being alledged in arreſt of judgment, it was hel 
. to be good cauſe of ſtaying it, by WaLMSLEY and BRAU MO 
for the conſideration ought to be preciſely alledged to be performed 
and therefore he ought expreſsly to have alledged before who" h 

entered into bail, that it might appear he had authority to take 
Sed adjournatur. | 


| Cann Samms again / Foſter. 


Where the cauſe A CTION of trover and converſion of an ox- hide of the plaintiff 


of juſtification is in Middlefex. The defendant pleaded, that the city of 1-1 
— moe 13 an ancient an and that there is a cuftom there, that þ aliys 
verſe everyother extraneus forinſecus & libertate ejuſdem civitatis buy any thing 
P r — alio rinſe 2 liberlate prædict. that it ſhould be forſeited to i 
— Caen mayor and commonalty of the ſaid city; and ſaith, that 
Co. 8. 124 plaintiff extraneus & libertate did buy the ſaid ox-hide of al 


EY 31. foreigner, whereupon he ſciſed it in London to the uſe of the may 


Ant. 180. &c. aBSQUE HOC that he did find it, and convert in Mudd 
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4rd it was thereupon demurred.—GLANY1LE argued for the plain- Sau 

. Firſt, That it was not a good or- lawful euſtom (a); and in en 

god thereof cited. the caſe 36. Hen: 6. of jewels of the king's ſold; 3 

nd 21. Hen. 7. pl. 40. 3. Elia. Dy. 186. and 246. And tl e form 2 Pla. 361. 

gf the pleading he ſaid is not good, v17z: ft aliquis extraneus 2 libertate; & o. Car. 45. 

vt doth not ſhew where the liberty is: and the traverſe, is not 372. | 
lor he ought to traverſe every county beſides: London, and oh, . 

wt Middieſex on y.—ANDERSON and BEAU MOND conceived the 2 This TIO 

un of the pleading to be ill; but for the matter of the cuſtom it- is explained and 


i they doubted.— O EN ſaid the cuſtom was good (6), and had e 


km allowed before theſe times. Et adjournatur. 7. Vl Hir. 
| , / Rs" ond. 1h. 104. (6) Co. Lit. 282. d. 
x) Taverner @gainſ/ Dominum Cromwell. Ce 10. 


Nass. The caſe upon demurrer was, Divers copyholds if feveral co 

were granted by one copy, and ſeveral habendums and ſeveral Þolds and 

niiendums for every of them; but they all began at one time, aaa en mak — : 

were to end at one time. The copyholder committed waſte in one one of them ia a 

be copypholds. T'be queſtion was, Whether that ſhould be a feat unit — 

Gur of them all ?—Secondiy, For this copyhold wherein the waſtefchey were all 

w done, which was cutting down trees, the copyholder preſcribes, grauted by the 

# that every copyholder of that parcel of wood bath uſed to ent lame copy. 

lun trees there growing.” The queſtion was, If ſuck a preſcription 1- Roll. Ab. gap. 

kraac copy holder only was good? — Thirdly, Whether the not com- 7 N 3 

u the court upon ſummons at the church be cauſe of {eigure ? \Gilv. Ten. 246, 

For THE FIRST, all THE JUSTICES reſolved that they are ſeve- 247: | 

dprants, and as ſeveral copics, and the forfeiture of the one is not Cd. Ram. 1000. 

ie forfeiture of the other; and the ſeveral habendums and redden- 

make thein ſeveral in themſelves, although they be all by one 

wp. Vide 4. Co. 27. % | 1 i 

Fox THE SECOND, they held the preſcription good. For Wa L M- A preſcription 

ur laid, there is a difference between a preſcription for freehold ol Nw 

d and for cuſtomary land; for cuſtom which concerneth free- Poll. 346. 

| ought to be throughout the county, and cannot be in a parti», co. 31. b. 

kr place, 45. Liſe, But a preſcription concerning copyhold 

lis good in a particular; for de minimis non curat lex; and the | 

i not altered thereby; and it may be there is but one copy» ry 
ler there, for which he might preſcribe. BRAU MOND agreed to 7 | 
I Gffcrence, and cuſtom to have a profit a premder, privilege, or 

ſcearge, may very well be in a particular. And by Ow EN it was 

« xccordingly in Calis Caſe in the queen's bench. | . 

lo THE THIRD, they conceived it to be no caulſe af forfeiture ; li is no cauſe of 
t hail not be a forfeiture but upon refuſal to perform his * n | 

ts, or a wilful non-payment. of the rent, or wiltul abſence from * f 
n: but in this caſe it may be he had no notice of the ſummons, ral ſummons of 

| kacw not of the court; for the ſummons properly is to be to be caurt in the 


. 0 8 chur *h. Sr 
nds — or at his houſe; or it ought to be averred, he had no- Poll. 506. * 
alig cor, | | 4 „ \ 
ing « bY exception was taken tc the ſummons, becauſe it was but Co. nt. 288. 
tol uy before the court 3 whereas it ought to be fourteen days at . Roll Ab. 507: 
at 2b. — And of that opinion was WALMSIUHT. But the other Cid. Car. _—_ 


"TIES were againſt him therein; for they ſaid the ſummons Gil. Ven. 230. 
well enough for the time. And it was adjudged for Taverner 

Wyholder. Vide Cole, Entries, 272. E 288. | 

NO. ELLZ, PART 1. A 2 Bach 


| 
| 
| 
| 
| 


Dougl. 23. 279. 
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Bach ag¹νEEC: Oneſly. 
4 | | Eafter Term, 33. Elia. Roll 409. | 
if the conuſee * The caſe upon. demurrer was, That one Ner- 
of a reverſion Cooter made'a leaſe for years to the plaintiff. a k 
upon a leaſe for, .. / c e 2 e plaintiff, and afterward 
years enter and levied a fine of the reverſion to Note, who before attornment er 
w_ the leſſee tered and ouſted the leſſee, and enfeoffed the avowant; the plaintit 
Aer re- enters, and for rent arrear after the feoffment, and re- entry, thy 
wake a ſeuff - defendant avoweth: and the queſtion was, If the avowry wert 
ment of the maintainable ? — And after divers arguments at the bar, it was re 
land, after which ; 2 ry W | , 
the leſſee re. en- ſolved this Term by WaLMSLEY, BEAU MOND, and Ow Ex, that th 
ter; the {coffee  avowry was not maintainable for want of attornment; for as th 
cannot maintain conuſee himſelf could not avow without atrornment, no mor 
an avowry for EE VERY ; , : 3 
rent in arrear {hall he that claims in the per from him as his heir or aſſignee; fo 
after the feoft- as the folly of the conuſee (who might have had a guid juris clama 
2 re. and compel the tenant to attorn) ſhall prejudice himſelf, ſo it thal 
Ante, 264. bis feoffee : but the lord of a villein, or he who cometh in b 
eſcheat, ſhall avow without attornment ; for they come in in th 


Paſt. 832. 
po, and no folly can be intended in them.-—- And WaLmsLE 


Casr 11. 


Co. Lit. 319. 


8. Co. 113. aid, the reaſon that an attornment ſhall be upon a fine is, becau 
2 the tenant is not to take conuſance of every fine, until it be not 
A fied to him, by bringing a quid juris clamat, or a per que /ervitia 


I. Stra. 109. 112. and therefore it is not reaſon that he by his re- entry ſhall be co 
Cowp: 702. pelled to take conuſance of the fine, and enforce him to attort 
who otherwiſe was not by law compellable; for the law will ne 
compel him to take notice of a feoffment by the conuſee, who 
gquqſi a ſtranger to him: but there is ſo great privity between 
leffor and lefſee, that he ought at his peril to take notice of 26 
done by the leſſor upon the land, whereof by intendment he ca 
not be ignorant; but of acts done by a ſtranger, the law enforcet 
him not to take knowledge. And the caſe of Littleton, that a 7 
entry thalt be an attornment, is 9%, a maxim and reaſon of law 
for otherwiſe it is very hard, and ſhall not therefore be conſtrue 
ſo largely, as ro extend tu the feoffment of another; for it may | 
the leſſee was beyond the ſea, or in priſon, at the time of the teol 
ment, and therefore no equity is given to this maxim, wherein is 
exception: and therefore they held that the avowry was not goc 
for want of attornment. But they in their arguments did co 
ceive, that if in this caſe the connlee had deviſed the reverlion a 
died, or had died without heir, ſo as the reverſion had eſcheate 
that the deviſee or lord might have avowed without attornment. 
And it was adjudged for the plaintit?. g. Co. 113; —NoTE. Woh 
Caſe in the court of wards was cited to be ruled by the advice of t 
Juſtices, that where a reverſion was granted, and before attornme 
the grantor made a leaſe for years, that attornment afterws 
cometh too late. FEE: | 


By 4 & +5. Ann. c. 16. it is enaQed, 
« that all grants and conveyances of any 
« manors or rents, or of the reverſion or 
% remainderof any meſſuages or lands, ſhall 


be good without attornment of the te- 


© nants; provided that no ſuch tenant ſhall 
« be damaged by pay tent of rent to auy 
« ſuch grantor or coaulvur; or by bicach of 


4 claiming title to the eſtate of their 


« any condition for non-payment of ; 
« before notice given him of ſuch gra"! 
© theconuſceor grantee: Andby 11-09 
« e. 19. attornmentsof tenants to tran 


« lord ſhall be null and void.” —_ 
does not extend to attornment 7 
mortgagees aſter the mortgage u 10, 


ed, &c. | Pcthoy 
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Pethouſe again Crane et Alios. C4 1. 
1SPASS. The caſe upon demurrer was, Tenant for life re- A ſtatute ac- 
mainder in tail, remainder to the right heirs of the tenant 9 by 
iſe; the tenant for life acknowledged a ſtatute, and dieth; the te- ſhall cn n 
ant in tail dieth without iſſue: the queſtion was, If the right heir +» op the di- 

o the tenant for life be bound by this ſtatute, and the land liable fad of the | 
«his hand (a)? — And all THE JUsT1CEs-conceived, that the land death 3 
«able, for the right heir hath it by diſcent; as the caſe 5. Edu. 4. mainder- man in 

A where ſuch a tenant for life granted a rent charge: and if the = without i- 
want for life bed granted the remainder over, as he might, the Ante, 350. 


tee (hould have held it charged. Sed adjournatur, and was not 


”—_ gjudged this term. 7 | 1. Co. 104. a. 
ſo | W © 3768 and the caſes there cited. 
ma ' («) Sce 3 & 4. Will. and Mary, C. I 4+ — * #5 s 
that Freeſton again Standford et Alios. Carr 13. 


— The defendant pleadeth, that the place where is Repugnauey in 
ing. 


called White- Acre, ec. and that it is his freehold. The plain- Pl-a 
dee Poſt. 492. 


Enplieth, that the place zußere is called Black Acre, alius quam in g. 2. 897. 
un The defendant rejoineth, that the Aire mentioned in the 
u. and the Acre mentioned in the replication, are one, and not 5: Bac. Ab. 214. 


fer. And it was thereupon demurred.— And adjudged without 


c0 Aunent to be no plea ;. for it is repugnant to ſay they are both 
tor &, when the plaintiff by his replication” hath affirmed upon re- 
ne rd that it is another; for when he faith alius, it cannot be idem: 
ho nd ſo are 14. Hen, 8. pl. 4. 27. Hen. 8. pl. 7. And WALMSLEY 
. w, it was ſo adjudged 28. Eliz. Wherefore it was adjudged for 


& plaintiff, 


5 Hollingworth againſt Aſcue. „ t 
cet — 

4 Eaſter Term, 35. Eliz. Roll 1255. . 

law [PT upon an obligation of 3ool. Ihe defgndant demanded A ſtatute ſtaple 
true r,; and upon entry in hc verba, it appeared that it was a a ew ol 
ay | Rutc ſtaple of 300]. acknowledged by the defendant and two others , n. | 


Were the mayor of Lincoln: but becauſe the ſeal of Lincoln annexed — — . 
Kreto was not a ſeal of two pieces, according to the form of the HELEN. 
ue of Acton Burnell, it nad been ruled before betwixt theſe par- —— — 
is that it was not a ſtatute ſtaple (but void as a ſtatute ſtaple); be ſued again 
Marelore he now brought his action of debt as upon an obliga- ner Selle». 
Wale common law: and it being hereupon entered, the de- as on a bond. 
aut pleaded, that it appears that two others were bound jointly Ante, 7. 319. 

pi hin, who are yet alive, and not named. Judgment / a#tio, 1 Eg 
” 4zuit him only, Upon this plea it was demurred.—HARRIS, 35% _ 
an, argued for the deferidant, that the writ ſhould abate, becauſe MY 

i tire arc jointly obliged, and none of them without the other Gould. 3 

1 * ſycd; as 3. Hen. 7. and 17. Eliz. are. Alſo debt cannot be Lut 6%. 


Welt upon this ſtatute; for being void as a ſtatute, it cannot be Suu 29t- 


of | Sid. 128. 

roo WWE upon an obligation; and debt lies not upon a ſtatutr |! Vent. 34. 
50 appears by 3. Edw. 4. 5. diu. 2. . Debt,” 167.— OWEN, 2. Mod. 244. 

ir l E held, that the action lay; for he doth not declare upon the W . 
Bu dae, but he declares that he was bound by obligation: and 3 

72 * Jou ſay that You and two others acknowledged a ſtature >h<p. Touck. 56. 


bs that is not any anſwer unto him. Alſo, the plea is not 
tat, becauſe it is not averred that the other two did en- 
| . . ical 


4 


\ 


| i :, 
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Heu in e- ſeal and deliver it as their deed; for other wiſe it ſhall not be in 
worTH - | tended but that the now defendant ſealed and delivtred it only 
22 and ſo is the courſe of pleading, as appears in 28. Hen, 6, 20 
17. Eliz.—BEsUMOND accord. in omnibus; for a defendant tha 
not take advantage of a joint bond, unlefs he avers that the other 
delivered it alſo: and that debt lies upon a ſtatute, or it is extelld 
ble, at the election of the party.— WaLustET. The a 
compriſeth two things: by the words 5 feneri et obligari,” it is an ot 
ligation : by the words ** cencgſſit gudd levetur de terris,” it is a ts 
tute whereupon debt may be brought. - ANDERSON, Chief * 1% 
Debt may be brought upon a ſtatute ſtaple or merchant 4 t 
words « obligari et teneri” make it an obligation, although i þ 
not a ſtatute to ſome intent : and by delivery of the party it is 2 
' Co. 145, . obligation; but not a ſtatute until the mayor's hand be thereto 
Ame: LY and a delivery may be without words of delivery; as it hath bee 
Co. Lit. 36. a. adjudged, that one made a releaſe, and caſt it upon the table, 3 
aid, There, this will ſerve,” this is a good delivery. A 
to aver that the other two delivered it, he conceived it to be need 
leſs ö for it ſhall be intended to be fo if the plaintiff doth, not ſhe 
the contrary, Wherefore, &c. Et adjournatur.—But afterward i 
the next Term it was adjudged for the plaintiff, that debt well li 
upon the ſtatute as upon an obligation; and it ſhall not be it 
tended that the others ſealed it without averment, &c. And a 1 
(a) See the con- of error was brought, which is yet depending (a). 
tiuuation of this caſe, poſt. 464-; and its concluſton, polt. 494. 495. 
na ASTE De ee NN Of beth Bing 
TE. e plaintiff counts, that one Elizabeth Bingh 
= 1 ih the W was ſeiſed in fee, and by deed enfeoffed Sir Gerviſe Cite 
_— * * and others in fee to the uſe of the ſaid Elizabeth for life, and att 
— ven 10 — to the uſe of Eliz. her daughter for life, remainder to the plaint 
a remaindea- in tail; that Elizabeth the feoffor died, and Eliz. the daughter tod 
man 3 bur the defendant to huſband, who committed waſte, and his femz diet 
dend of a tenant and for that walte done during the coverture this action was brougt 
for life after her and it was not brought in the ener nor tenuit. — Wherefore for th 
or pay — cauſe THe Cour held the writ to be ill. = 
plead that nag The defendant pleads in bar (confeſſing all the matter prec 
. delivered the dent) a concord and ſatisfaction, vis. that the feoffees gave and 
dced of fed te livered unto him the deed of feoffment to uſes, which he delle 
the plaintiff, in to the plaintiff in ſatisfaction of the waſte, &c. And it was th 
ſatisfation. upon demurred, and argued by SavEUL that it was not any p 
1. Roll. Ab. 128, Firſt, Becauſe it is an action founded upon a ſtatute, and in ! 


Ante, 319. 


266. realty, wherein concord is not any plea 3 and in proof thereof 
2. Roll. Ab. 31 · Hed upon 1. Hen. 7. and 13. Hen. 7. where it is held, that ce 
« TEL. Dig. cord is not any plea.—Secondly, Becauſe the concord altedged 
676. by the delivery of a deed to the plaintiff which belonged unte 


and ſo it cannot be any ſatisfaction; ps 33. & 38. Hen. 6.3% 
© of the gift of intail to the iſſue in tail cannot be any ſatisf 
80 g. Edw. 4. and 19. Eliz. Onely's Caſe, accord upon this 
Wherefore, &c.—WAaRkBERTON © contra. Firſt, the vrit of: 
is not tenet or lenuit, and therefore it is not good, becauſe it s 
riant from the form of the Regifter ; for it ought to have bee 
one way, and to make his count ſpecial. —And of that opinion 
THE Court, that for this cauſe the writ was ill; as allo dc 
the writ ſuppoſeth, that the baron fecit vaſlum ; whereas the l 


/ 


„e charged as tenant in right of his fame, the writ ought to have Scan 10 
45 nr vaſlum 3 for fo is the form in the Reg ter 3 and ſo is = . | 


Natura Rreoium. And to this gpinion FHE CounT agreed, the 


ſhal um alſo of the writ was ill for this cauſe ; for in debt againſt them, 
ther r debt of the feme's, it ſhall be debent, Wc. Tyr COURT alſo 
dl conceived, that the writ lies, not againſt the baron for waſte com- 3 


in ob «don of his feme, and jointly with her; and ſhe being dead, the 5. Co. 75. b. 


a ita Son is gone; for it is but a perſonal wrong done by her. But the C Lit 543 
ullic otaries informed the Court, that an action of waſte hath 
rt ru brought againſt the baron for waſte done in the life of the feme; 
it þ nd the writ was, quod lenuit in jure uxorit; and it bath been main- 
is ziced. But the Court ſaid, that they greatly marvelled at it. Vide 
ereto ic. Hen. 8. pl. 11.— But for the matter all THE CouRT reſolved, 9. Co. 78. b. 
bee that it was a good bar, admitting that the action lies; for it is in its 
„ 2 mut perſonal; for damages only are to be recovered, and not 
An te place waſted: and, in every action perſonal, concord with ſatis- 


need dale is a good plea 3 and therefore in an attaint, concord is a good 
ta (%: but where land is to be recovered by a writ of waſte, it 


ard i wr peradventure be otherwiſe; as 11. & 13. Hen. 7. et 10. Elia. 6. Co. 44. 
ell |: Der, 27). are. And here the delivery ot this deed is good Nr. 75- 
be u mer of ſatis faction; for the deed did not appertain to ceſtuy que Poſt. 496. 
aw 


of, but to the feoffees by the common law; and the ſtatute doth 2. Re. Abr. zr. 


ſees to the defendant is good, and the delivery thereof by him to 855 
the plaintiff is good ſatisfaction. And WAI. Mus LE cited, that it 
xdudged in one Elin's Caſe, wherein he was of counſel, hat 


po he deed appertained to the feoffee, and not to ceſtuy gue uſe. 
1 aft Ibereſore it was adjudged for the defendant, 4 
laint | Hill againſt. Hart. Car 16. 


er toe Vork. A ſpecia} verdiét was found, that the plaintiff had Vere, If one 

but a third part of a reverſion, in common with two others: nt n com- 
| mon can bring 

Whether he ſhould have wafte, the others not named? was an adion of 

queſtion ; for it was ſaid that this action is 44% in the reality. walte, without 

lu Tue CourT held, that the action lies not for one tenant in 3 | 

anon ſole ; for damages, and the place waſted, are to be reco- 

by moieties or a third part: it is alſo inconvenient that the 8 5 

part ſhould be recovered and delivered in execution. But it — home” 25 

$ nored, that this matter of tenancy in common ought to have 1. Term Rep. 

ken pleaded ; otherwiſe the defendant ſhall not take advantage 759 n. 


of; for the iſſue here was joined upon a collateral matter, 


reof * upon the deviſe of a reverſion, &c. But THE Cours lpake 

at C x icreto. Sea adjournatur. 1 ü 

dged WE. | | | 

10 b Bron ogainft Peys. $37 ei e. 

er ass. Upon a ſpecial verdict the caſe was, Jahn War- , man havin 
WT f L 

ö "ri was ſeiſed of the manors of Iarners and of Church-hall; two manors © 


"deviſed the manor of Warners. to the eldeſt fon of his couſin de viſes the 

turd Foſter in fee; and deviſed the manar of Chureb- Hull to one 1 21 
un Waters for life, remainder thereof . to ſuch of my coplin 4. in feef the 
td Foſter's children as ſhall. then be alive and have the 5 P. of 7:.to 
wr of Warners,” and died, The eldeſt ſon of Richord Faſter eee og 


— children as ſhall then be alive and haye the minor of . The deviſee of A. caters and 
„.die, Eriog the eldeſt ſon of. l. the maner of 7; ſhall go to the heir of the de viſor. 


enter? 
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tut pited by him in the time of his feme ; for be is to be charged by, Ro. Ab. 834. 


(a) 13: Edev. 4. 


wt transfer jt unto him; then by conſequence. the gift by the feof. Oro. Jac: 217. 


Lo. Lit. 54. 3. 


Work which 


1- Ro. Ab. 48. 2 mu 4 \ fort 
. Mod. 3270. an action lies, But, after argument, Tae Cour reſolved ior! 


Stra. 420-1158. 


* 
N 
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entered into the manor of Yarners, and aliened to Lord Rich in fee 
Afterwards Margery Waters died, the eldeſt ſon of Richard yt, 
then living. And, Whether he ſhould have the manor of Church. 
hall, or any other of the ſons of the ſaid Richard Foſter 3 or, Whe- 
ther the heir of rhe deviſor ſhould have it? was the queſtion.— 
WAaRBERTON, ſerfeant, argued for the plaintiff, that the eldeſt fon 
of Foſter, notwithitanding that he had aliened the manor of Wor. 
ne-s, ſo as he had it not at the time of the death of Margery, yet by 
the intendment of the will ſhould have the manor of Church. hall; 
for the words of the will being, “ and if ſhe die, any of my couſin 
« Feſter's children then living which ſhall have the manor of 
% Warner, he to have the 1nanor of Churcb.- ball,“ are word; 
gemonſtrative to ſhew, that he who ſhould have the manor of 
Warne-s ſhould have the manor of Church. hall; and the party is 
ſufficiently ſhewn, although he had aliened the manor before: 28 
25. Elia. Dyer, 323. deviſe to Jane his daughter was good, alchough 
the were a baſtard. So Hi. 30. Elix. Rot. 336. in the queen's 
bench betwixt Chapman and Thompſon, a man deviſed lands which 
he had bought of one King/mill, who had fold it to another, aul 
he to the deviſor, yet it was a good deviſe; and although he hal 
aliened it, yet he is the party who had it: as tenant in dower, o 
tenant by the curteſy, although they alien their eſtates, yet the 
ſhall be ſued in waſte: and if in this caſe the eldeſt fon had been 
difſeiſed or evicted from the manor of Warners, it is not reaſon h 
ſhould loſe the benefit of Caurch-hall alſo. Wherefore, &c.— But 
all THE Cour, after argument on all ſides, reſolved to the cor 
trary : for in wills the words ought to be obferved as near to th 
intent as may be; and therefore- the deviſe being © to one 0 
©« Rickard Foſter's children,“ his child's cl.ild ſhall not have it 
for it is out of the words. It ought alſo to be ſuch a child as the 
ſhould have the manor of Warners; for there are two deſcripti 
who ſhall have it, and both of them ought to meet together at thi 
time of the deviſe executed; otherwiſe he ſhall not take there) 
viz. he ought to be a child, and ſuch a child as then ſhould have tif 
manor of Warners; for his intent was, that both manors ſhould 
go together. Therefore it was adjudged actordingly for the defencan 
| Wright againſt Moorbouſe. 
Michaelmas Term, 35. 36. Eliz. Roll 517. | 

CTION for theſe words: „“ Before the plaintiff came to th 

> « ſervice-of the Merchant Taylors, be dwelt in Shreryfo 

« and ſet the town together by the ears; and fo long as lie 
« there, they were never in quiet; but afterwards they Ned qu“! 
« and he being clerk to the Merchant Taylors, was of conſent 21 
© counſel with V. Goodlaw to deliver the books of the corp®' 
« tion wh ch he had in his keeping, to the intent that thereby lon 
4 of the lands of the ſame corporation might be found concea!cd, 
; It was thereupon demurred, Becauſe that for none of theſe wor 


— pM »G — — — — — 


0 


— = 


plaintiff; for theſe words touch him in his office and credit; for | 
office is an office of truſt, and theſe words touch him therein. A 
DERSON faid, If one ſaith to a counſellor, ++ Thou didſt a" 
* counſel;” or to a juſtice of peace, Thou art a falſe,” or, ©? * 
jjuſtice, or, © Thon dealeſt corruptly,” or, & Thou doſt not? 
« niſter true juſtice,” an action lies. BEA v MoND faid, if one (at 
2 connſcllor or attorney, © Thou didſt deliver my evidence to af 1 
verſary,” an action lics. Wherefore it was adjudged for the p10 
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Sir Edward Cleer again Peacock and Others. C 19. 


UARE IMPEDIT. The plaintiff declares, that Sir Richard An advowſon 
Q Fulmerflone was ſeiſed of the advowſon of D. in fee; and 8 
geriſed it for ten years, remainder to Sir Edward Cleer in fee. The Mabia 
defendant by his bar confeſſed the deviſe for years; but that the hereditament, 
deviſe was after to Sir Edward Cleer and his feme, and their heirs, ke _ c 
upon ſuch condition, that if they did not ſuch an act their eſtate of wills. 
dould ceaſe; and that it-ſhquld be to the defendant ; and ſhews 
the breach, &c. Whereupon it was demurred. Firſt, Becauſe 
the plaintiff entitles himſelf by a deviſe in fee abſolutely ; and the 
&fendant pleads a deviſe unto him and his feme upon condition, 
and takes not any traverſe. Secondly, that by a will an eſtate in | 
fe: cannot be limited to ceaſe, nor a remainder to be limited over (a) (e] Ante, zo. 
Thirdly, it was moved, Whether there may at this day be a deviſe Dyer. 59% 
of an advowſon in groſs ?!—HaRks, ſerfeant, argued, that the bar ,, Eq. Caf. Ab. 
y3s not good without a traverſe; and in proof thereof relied upon 87: | 
19. Hen, 6. 13. To the ſecond that the condition is void; for an N | 
(tate in fee cannot ceaſe upon ſuch a limitation, nor another eſtate 
riſe thereby; nor can an eſtate of inheritance be limited to ceaſe ; 
x2 & 3. Phil. & Mary, 127. 11. Hen. 7. 6. and Scholaſtic. Caſe : 
but there the eſtate deviſed was an eſtate tail; and therefore differs G 2 
from this caſe, 28. Hen. 8. 33. To the third, that it is not deviſ- Co. Lit. 18. a. 
able; for it is not valuable, nor within the intent of the ſtatute. 

Daew, e contra. Firſt, that the bar is good without traverſe ; 

for when the baron ſurvived, he might, plead it as a deviſe made | 
unto him ſole; 19. Edu. 4. pl. 7. 35. Hen. 6. pl. 38. Secondly, Ante, 142. 20g: 
An eſtate in fee, as well as an intail, may determine upon a limit Poſt. 361. 
tion; and agreed that a remainder cannot be limited upon an eſtate 

in fee determined, but upon an eſtate determinable upon a limita- 

nen it may. Thirdly, it is deviſable; for it is an hereditament, 

zad lies in tenure; as 5. Hen. 7. 37. C. 43. C31. are: and it is P 
\iluable ; for it is aſſets in a formedon. Wherefore, & c. | 

[HE JUSTICES ſpake not to the two firſt points; but to the third, Co. Lit. 374. b. 
A\VERSON conceived clearly, that it is not deviſable ; for it is 3: BePe 33 
vt of the letter and intent of the ſtatute; for a deviſe thall be but $6 pe 24+ 
of ſuch things which are departible, and of an annual value; for W. Jones, 17. 
le queen ought to have the third part thereof, or the third part of 33,37: 
the value thereof; and this is not partible : and although it may 3 3 | 
be nolden, and is affets in a formedon, yet it is not aſſets in debt; 1. Ak. 61% 
fr it is not of an annual value, and ſo cannot be deviſed. So it 28 "RH 
N liderties and common fans number; they cannot be deviſed, -» Bro. Far. 
brcouſe they be not departible. And ſo it was agreed in Lord Cf. 557: 
Af Caſe, for the manor of C. that neither cuſtoms nor | hy 1 
liberties in groſs are deviſable. But WAI. MSI EY, BEAU MOND, bowel on Der 
wd Own held, that it is weil deviſable; for the body of the act 220. 

k, that lands, tenements, and hereditaments may be deviſed ; and 
tus is an hereditament; and there is not any mention there n that 
t all be of things valuable: nor is there any mention of value, 
but in the ſaving; and that is, that the queen ſhall have the third 
putt, or the value of the third part, which may well be; for it is 
EY neceſſity that they ſhould be things of annual value which 
Wull be deviſable; and an advowſon is an hereditament departi- 


n detu ixt ſiſters; and dower ſhall be thereof (a); and it is valua- 


be. 343. F. N. B. 143. Co. Lit. 52. 379. Cro. Jace 641. 691. 3. Leon- 758 
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sin Epwaxy ble, viz. twelve · pente in the pound; as 12. Hen. 8. pl. 8. and other 
r books are. And the ſtatute ſhall be well ſatisfied; for of thing 
Peacocx valuable the queen may have the third part or value of them; — 

and Or ug. if they be not valuable, the third part, howſoever they be: and it is 

| clear, that an advowſon appendant, and liberties appendant to land 

_ are deviſable, as thoſe which are ariſing aut of the land; and a re. 

verfion upon an intail, whereunto no rent is annexed, is deviſable 

yet it is not of any annual value. Sed adjournatux. ; 


ci 20. James Cogan againſt Catherine Cogan. 
| | Eanfler Term, 38. Eliz. Roll . 
A. ſeiſed in fee ESPASS. Upon demurrer, the caſe was, That Jobn Cogan 


— 1 was ſeiſed in fee, and let it to Robert Cogan for life, remainder 
for life, © prove. to Catherine the defendant for life: „P ROVID ED, That if Joby, 


« Jed, that if © the leſſor, had iſſue a ſon during his life, who ſhould live to 
«jo; ould © the age of five years, that the eſtate limited to the defendant 
« which fhould Catherine ſhould ceaſe ; and it ſhould remain to the ſaid fon in 
« live to the 44 tail.” The leſſor had iſſue the plaintiff, who attained his age 0 
0 ah wy five years: and, Whether the remainder limited to the deſendant 
« eſtate limited ſhall'ceaſe, and the remainder limited to the plaintiff were goud or 
* to C. ſhould not? was the queſtion, po 

is _ —_— After the Serjeants had 1 the caſe, it was reſolved by rt 
© to that ſon in Cour for the defendant. For ANDERSON ſaid, there are certain 
K ae aw - rules in law touching remainders, 212. that a remainder ought to 
to the ſon is Pals at the firſt by the Bvery, and ſhall not take effect with a con- 
void; becauſe dition wer rnd, nor ſhall begin upon ſuch a. condition: and 
. although Colrhur/?'s Caſe gives colour thereto, and that the re- 
was to defeat mainder in queſtion ſhall be good; yet he held not that caſe to be 
the preceding law in this point; for a remainder depending upon a condition 
W precedent is merely void: and further in this cafe, an entry is 
, * refed. whe requiſite to avoid the remainder for life; for a freehold cannot 
Ante, 2056. determine without the ceremony of entry; but otherwiſe it is of a 
na: pan BY leaſe for years. Wherefore this remainder, depending upon a l. 
224-2. 378. a. mitation which is againſt the rules of law, is void. a 

= 's Max. 13. WAaLMSLEY to the ſame intent. The remainder is void by 
"fo 2d. 196, Littleton, and by the ancient grounds of a law; for the remainder 
1. Ro. Ab. 407 (by Littleton) ought to paſs at the time of the livery; and the 


277. 474- nature of a livery is a giving; and there cannot be a grining, but 
Plowd. 25. h. CS POS þ OY Aber Ante 
28. d. 32. there ought to be one to take in præſenti, or in expectunc); ſo . 


4. Ba. Ab. 319. the law ſhall preſerve it in the interim ; and there needs not be an 
—_— deed of a remainder, which proves that it paſſeth by the livery; 
* and by Richild's Caſe, tb remainders ſhall take effect when the 
2 eſtate takes his effect; and ought to paſs preſently by the 
ivery, or otherwiſe will never paſs: and although in Callas 
Caſe the condition be precedent in words, yet it is ſubſcquent 
in reaſon; wherefore it may be well maintained by law: and 
remainder cannot paſs by contingency; for then there would a0 
abſurdity follow, wiz. there ſhould, by the firſt livery, be an in- 
mediate reverſion expectant upon the remainder for life ; and afier- 
ward this remainder hall be turned out, and the reverſion alſo; 
and a new rewainder and reverGon ſhould come in place of them 
ſo as there {ſhould be turnings out and turnings in at ſere⸗ 
ral tines, by one licry which was made at one tin. But 


F- ] L NX. c_ «>= 
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„ «touching the ccafing of the eſtate in remainder, he conceived it cue 


” abt very well be without any entry by the operation of law, the (Far- 
— — eſtate remaining in being. Wherefore, &c. 4 9 
BraunoNnD to the ſame intent. For a remainder ought to be- 


— in and be created with the firſt livery, and concurrent with the p,q. oh. 
re- "ther eſtate; and cannot afterwards begin upon a condition, And Ant. 359- 
able, hefaid, he never had heard or read, that a proviſo could create a re- 


minder; although it might determine a remainder ; but he held, 
hit a remainder of an eſtate of freehold or inheritance cannot 
ze without entry or claim, no more than an eſtate of freehold m 

-fon,—OW EN agreed with BEAU MOND in omnibus, for the 
reaſons before ſpecified, W herefore it was adjudged for the defen- 


gan dant. 

* Dawbridge againſt Cocks. lei 1. 
a I - The queſtion was, Whether 4 copyholder might A copyholder 
Pre lop off the boughs without ſpecial cuſtom ?— And it was re- 2 — 
My” fred rex COURIAM, that by the common law he may cut off the trees of his 


der boughs, which cannot cauſe any waſte : but the ampntation eſtate. | 
ofthe top boughs will cæuſe the putrefaction of the whole tree. >. « 
Wherefore this is waſte, as well as the decapitation thereof, &c. 7 a 


Paulter againfl Corubill and Others. Care 24. 


FJECT IONE FIRMX.—Upon evidence it was held, that the a husband wan- 
huſband ſhall not be tenant by the courtcty of a copyhold, not be tenant of 
leſs there be an expreſs cuſtom to warrant it.—It was alto held * coprbeld by 
by all THE CourrT, that if a copyholder ſurrender in tail, and br al elt 
the heir of the donee is to bring a formedorn, he ought to count of tom. 
1. gift made by the copyholder who ſurrendered, and not by the meu. 
* he is but the inſtrument to convey it, and nothing paſſeth 4. Co 27. 

. ild. Ten. 158. 
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— | . was alſo moved, Whereas the ſurrender was to the uſe of one . — 2 
eike, upon condition to pay 1001. to a ſtranger; and if he failed, 208. 10h. 
a2 ſould be to the uſe of a ſtranger in fee; whether that were. P. Will. 6g. 


:g00d limitation to the ſtranger, ſo as there ſhould be a fee depen- Ld. Raym, 

4 upon a fee ) — TUR CourT fpake not much hereto, but wil- . 
* have it ſpecially found; yet BeaUMOND conceived it to be 

$100 enough; for it ſhall be as an uſe limited upon a feoffment ; ©), Ante, 359; 


id by 
ainder 


d the : | 

, but 1 3 mal riſe out of the firſt ſurrender (a). — 
"fo ut pw: Js M ”_ + this caſe (upon the tender of the 100l. Ante, 39. 

de an i :ranger, and he refuſing) the condition be ſaved, foraſmuch Poſt. 694. 


s to be done to a ſtrauger.— BEAU Mom. There is differ. C, Lit. 109. 


ivery; ! 
ice where one is obliged to do an act to a ſiranger, and he re- ene 


n the lalcth , 

„the obligati h 
mo} [ igation is nut faved, for he takes upon bim to do 
urjts pr _ a leaſe, or feoffinent, or ſurrender at as here, 
-quent uch à condition, for herein it is otherwiſe.—But the Court 


Wed, that it ſhould alſo be ſpecially found. 


Archer again Green. | | Cars 23. 


VRMEDON. The tevant | i 

- Ihe pleads 2 fine with proclamations in A re-entry be- 

i * 1 d, the rer 3 The ar fore the proc 

.- t card entered upon his father, being tenant i my 11 J 

AD the fine and before the „ * E de fag 
tered, and died, &c.— And by THE WHOoIER Courr it 

was Dougl. 83. 


and 1 
uld ab 
in im- 
aſter- 
aiſo; 
them 
ö ſc re- 


. But 


Acute was held to be a good replication, and the bar well avoided. F. 
-whem the father re-entered before all the proclamations paſſed, the 
fine thereby is avoided to all purpoſes; as well to himſelf as to the 
8 fon who levied it. But if the proclamations had incurred before hi 
Ant. 122. entry, although he had re-entered within the five years and died 
yet it ſhould have bound the ſon and his heirs for ever. 
| Strowd againſt Willis. 
Michaelmas Term, 36. & 37. Eliz. Roll 312. 
Wee bes DE! upon an obligation, conditioned for the Payment of 
conditioned for 371. 10s. rent, reſerved upon a demiſe of copyhold land fo 
1 forty years, according to ſuch articles indented. The defendant 
vpon ademiſe pleaded, that he had not any thing in the land demiſed by the faic 
according to articles, It was thereupon demurred.—SaverLt., for the Plaintif 
ey 37 0 He is concluded by the recital of the obligation, and alſo by ti 
is ſtopped to articles, 5. Hen. J. pt. 20. Againſt a leaſe by indenture, the lefleg 
ſay he had not ſhall not ſay, that the leſſor had nothing to let; and by a bare re 
— Foote cital in an obligation, one ſhall be eſtopped ; as 13. Zdw. 4. pl. 4. i 
the articles. And a recital by a ſingle bill ſhall eſtop the party. 25. Edw. 4. f 
_— 122. p 54. arecital by an obligation, that he made a will, he is eſtopped ti 
Folt. 756. 769. ſay the contrary; and 2. & 3..£liz. Dyer, 190. accord. —Dxe1 
\ Roll. Ab. 8-2, 79 he contrary. For where one is obliged to pay rent, if he canns 
2.Roll. Ab 454. enjoy the land, he is not bound to pay it; and therefore 14. Edu 
Co. Lit. 7 4. pl. 4. 20. Hen. 6. pl. 22. Hen. 6. pl. 5 7. the tender therco 
——.— eo] ſhall be upon the land, and not to the perſon. 21. Hen. 7. pl. 6 
Moor, 405s- the Dean of Windſor's Caſe, it is ruled, that if he cannot enjoy th 
Oro. Jac- 312. land, he ſhall not pay the rent. And as to the eſtoppel by the re 
3 3 cital, there is a difference where it goes in the generality, and wher 
1- Leon. 156. in the particularjty; for where it is in the generality; as to infeolf 
— 1 one of all the lands deſcended unto him, or to be non-ſuited in al 
3- Bac. Ab 441. actions depending in the common pleas ; he ſhall not be eitoppe 
Dougl. 159. to fay, that he hath not any land, or that, he hath not any acliot 
9 Rep. depending there, 18. Ed. 4. pl. 4. Againſt a condition to pe 
2. Term Rep. form all covenants, a man may ſay, that there were not any cov 
171. nants; and 21. Hen. 4. pl. 54. agrees with this difference. — An 
of this opinion were all THE Cour at the firſt; but afterwards 
upon a ſecond argument, they conceived that he ſhould be elto; 


ped. Wherefore it was adjudged for the plaintiff. 


GEA. 


C481 24 


Agnes Fowler again Dale. 

| - Hilary Term, 36. Eliz. Roll 42. or 421- 
© Inhabitants” | EPLEVIN. The defendant made conuſance as bailiff of 
cannot preſcribe Thomas Hatton, the place where, being part of the manor e 
1 Benyfield ; and that the vill of Benyfield is an ancient vill; at 


of common. * , tw. h 
Ante, 180. that in the ſaid vill habetur talis conſuetudo, et a tempore quo, & 


.. bebatur, Ec. quod quilibet inhabitans in aliquo antiqno mi ſſuſ 

PEE within the ſaid vill, ſhould have common in the ſaid walte le 
* * 5'* all his beaſts levant et couchant within the ſaid vill; and that be 
2. Leon. 44. an inhabitant, &c. And iflue was joined upon this preſcription 


Godb.g6. and found for the plaintiff; and it was moved in arreſt of ju, 


C481 25. 


— 9 Mt. * —_— ts. 


Gould 28 ment, that it was a void and ill preſcription for every —_ | 
6. Co. 39. to preſcribe, &c. and therefore the bar was ill; and the 


Oro, Jac. 158+ being joined upon an ill bar, the plaintiff is not to have 3 
. judgment.— TELVEAM TON moved for the plaintiff to 1 


* { 


Nichaclmas Term, 36. and 37. Eliz. In C. B. 363 


nent; for it is pleaded by way of cuſtom and uſage, and it is nota Fowl 
-ription, which may be well enough; for common may be as N | 
vel by reaſon of inhabitancy, as otherwiſe. And 22. Hen. G. pl. 43- 
mon may well be appendant to an houſe; ſo it is 10 Hen. 7. p 
14. 15. Edws 4. pl. 32. It is ſaid there is not any difference be- 
2 common appendant, and common by reaſon of inhabitancy; 
© 2; it is there admitted, that there may be common in reſpect of 
3 objected, that inhabitants are not perſons able to pre- 
ride, But it was thereto anſwered, that it is not here alledged to 
be in the perſon, but to be the uſage of the village. Vide 18. Hen. 8. 
11. Hen. 6. Prior of Duuſiablès Caſe, 7. Edu. 4. pl. 24. 15, Edu. 4. | 
9. 18. Ed 4. pl. 3. 20. dw. 4. pl. 10. and ſecond? Mariæ, Ant. 180. 

« Preſcriptio,” Bro. 100. Inhabitants cannot preſcribe ; bat a cuſ- 
om may be alledged, that inhabitants may have common. Where- 

e, Kc. | | 
3 It hath been adjudged lately in this court, that it 
«2 void and idle preſcription, and I can ſhew the roll thereof; 
1nd there is not any colour againſt it, for an inhabitant cannot have 
common, if he hath not an intereſt or eſtate therein: and this is not 
hewn in ſuch a preſcription ; wherefore it is not a good preſcription, Sc. 5. 60. a. 
Alſo if he be ouſted thereof, he hath not any remedy nor action for 
!, but the lord who is the owner thereof; and therefore the inte- 
telt ſuall not be taken from the lord; and the lord and -»the inhabi- 
unts cannot both have intereſt therein. | 

Wal MSLEY. Such a preſcription cannot begin at this day, and 
therefore continuance cannot make it good ; for a grant of common 
nbubitantibus cannot be good, becauſe they are not any corporation: 
and by preſcription it cannot be good, for it is in nature of a purchaſe; Ant. 35. 
and an inhabitant cannot purchaſe to himſelf and his ſucceſſor. 

BeAUMOND. This is not any of the four commons, vis. appen- 
(ant, appurtenant, in groſs, or vicinage; wherefore it is no good 
tommon. r 

Ou ex accord.; for they are not any corporation to preſcribe: 
but a freeholder may alledge that he is ſeiſed, and that he and 
al thoſe, &c. have had common, and that is a good preſcription. 
-But all THE JusTiCEs held, that uſage may be alledged by 
rafon of an inhabitancy to have an eaſement, but not to have inhe- 
rt2nce, 5 | 
ANDERSON. It is the common courſe throughout England ; and 
dis abſurd and oppoſitum in objeflo, that the common ſhould be in 
the inhabitant ; for it thould be miſchievous to take it by a pre- 
kription from the owner of the ſoil. And it is not poſſible that 
boull be good by uſage, which cannot have a lawful continuance. 


And cuſtom and preſcription are all one. Wherefore, &c.—Sed 
aſaurnatur. | 1 5 


l Jelop againſt Payn e, Parſon of Upway. | Cain 10 


Co. 6. 60, b. 
Ant. +80. 


PRONIBITION prayed for ſuing for tithes of locks of wool, A mul to pay 


* ſoggeſting, that he paid the tenth fleece of wool in ſatisfaction the tenth fleece, 


| locks, and tithes due for wool. i — 1 


Ta Ew moved, that the preſcription was not good; becauſe it wool is good. 


to have the ſame thing and of the ſame nature in recom- — 476- 
| Pence. Dougl. 204. 


% * 


364 Michaelmas Term, 36. and 37. Elia. In C. B. 
Lor e. And it bath been ruled in the ucen's bench, 

e — ſheaf in ſatis ſaction of the tithe of the corn, and a oy 1 
© Hot ſufficient to maintain a prohibition. And there in 33- Fle 
in the caſe of Shaterly againſt Sir ame, Marvin, it was held that 
it was not any preſcription to have cocks of hay for all tithe. hay 
— Treg Cour held, that in this eaſe the ſubſtance of the nee. 
feription was good enough, and agreed to the caſe of the rakings; 
for that is as g od corn as any other, but locks be not of the Gone 
value with the fleece. But in regard of a fault in the ſuggeſtion 
that it was not, © that they uſually had paid, &c.” which is ifſuable. 
it was not good. And therefore they held that conſultation ſhould be 
awarded. 


cas 29. ; Charnock againff Sir Thomas Gerard. 


An andite gue» | A VDITA QUERELA. For that the conuſee upon a ſtatute 
rele lies or dan ſtaple had purchaſed part of the land, and the plaintiff an. 
nit LAY other part, and yet had cauſed the plaintiff's lands to be extended 
Aaple. and delivered in execution. And it was held to be a good cauſe for 
an audita querela.— It was then moved to have a ſußerſedens to ſtay 

execution ; for although they were extended, yet they were not 

delivered by liberate. And IHE CourT doubted, becauſe it was 

upon a ſtatute ſtaple, which was not returnable in this court, butin 

the chancery : but it well may be upon a ſtatute-merchant ; for 

that is always returnable in this court. But the prothonotarics 

ſaid, that an audita guerela lies well in this court, in this caſe; anda 

ſuper ſedeas ſhould be awarded, as it was in the caſe of / ord Dudley; 

and divers other precedents accorded therewith. Whereupon THE 

Count afterwards reſolved, that it well lay here, and a ſuperſedrar 

was thereupon awarded. 


Carts. Stainfield and his Wife againft Viſcount Bynden. 
| Michaelmas Term, 35. & 36. Eliz. Roll 1434. 


An aſſignment TYOWER. The tenant pleads in bat, that the wife of the d. 
1 mandant was endowed by commiſſion out of the court of wards 
dete offignanda. de dote aſſignamda, which the accepted, and demanded judgment / ad, 
IN Sc. It was thereupon demurred.—And after argument by the /#- 
bar to dower at ffants, THE COURT reſolved for the demandant ; for they con. 
the common ceived, although the 32 Hen. 8. c. 46. for the authority to the 
ws . court of wards, yet the authority of the chancery is not tran{mitted 
from the chan. to the court of wards : for the marriage ought to paſs under the 
cery. great ſeal; the office ought to be always returned into the chancery 
the livery ſhall be always ſued out of the chancery; and all other 
Dyer, 363- a&s (ſaving the ſurvey of the wards, lands, and letting it for years) 
2. Mod. 18, hall be in the chancery, and not in the court of wards; and 
F. N. B. 263, therefore an aſſignment by commiſſion out of the court of * 
2 126. (a) is void, and ſhall not bind him, and no act there ſhall bin 
. . . 9 * © 3 . 8 . dower ought 
Co. Lit. 33. the heirs; or any other men's inheritance : but this 
9.Co. 16, to have, been affigned out of the chancery by a writ de det of 
7-06. ge nanda; and if it be evicted, the record ſhall be tranſmitted 6 
chancery, and there ſhe ſhould be endowed de novo. Wherefore 
was adjudged for the demandant. 


() Aboliſhed by 12. Car. 2. c. 2. bre 3. Bl. Com 25% 


Har 


Hilary Term, 12 | © 505 
37. Eliz. In the Queen's Bench. 5 ie 


Fr John Popham, Kut. Chief Fuſtce. 
Sir Francis Re Ei... ; : 

john Clench, E. A Juſtices. 

Edward Fenner, EV. 

Hr Edward Coke, Ant. Attorney General, _. 

Sir Thomas Fleming, Kt. Solicitor General. 


— 1 , 


atute Weſbys agarn/t Skinner and Catcher, late Sheriffs of 


f an- London. | CAS 1. 
nded n bye | of} 
e for Hilary Term, 34. Elia. Roll 169. 


) ſtay 15 15 34.44] 1; 1650 536803 -: -- 

+ not IBT upon an eſcape. Upon nihil debet pleaded, a, ſpecial An old ſheriff 

| was [) verdict was found, that the priſoner: for whoſe, eſcape the muſt deliver 
ut in action was brought, was in execution in the counter "Note br . — 
for the ſuit of one Dighton for 200l. and at the ſuit of the plaintiff for ture all the pri- 
taries ws). ; that the defendants in exitu ab officio delivered him as in exe- ſoners in his 
and don for one cauſe only, viz. at the ſuit of Dighton to che new,eufpaf charged 
i furifs, and they ſuffered him to efcape. For this eſcape the action pective execu- 
THE vs brought againſt the ancient ſheriffs; and, Whether upon this n Lg 1 
{edu natter the action lies againſt the defendant, or ought to be brou n 
wainſt the new ſheriffs, becauſe the tort began firſt in them? was eſcape. 

lie queſtion. | 3 2 


TaxF1Et.D. The new fheriffs are chargeable ; for there is not Co. 3.71. b. 
wy law to compel the ancient ſheriffs to deliver the priſoners by Hob 266. 
mlenture with their cauſes ; but the new ſheriff ought at his peril, 8: _ 
lv take notice eſpecially of executions, which are upon and out of Bulſt. 50. 
lie records; for he ought to be attendant upon every court at * * 
Wfminfler, and to have his deputy in every court, whereby, he 14 %. 5 
o be informed of every execution Nuing out of every court. And 
in divers caſes a man muſt take notice at his peril of acts, of which 
Y intendment he may have conulance ; as leſſee for life ſhall take 
dolce of livery made upon the land, ſo leſſee for years or for life 
lal take notice of the grant of a reverſion by deed enrolled. 
Andin 16. Eliz. it was ruled in one V ye's Caſe, where a writ got 
licharge was thewn in the county court for the ancient ſheriff, who 
zu not preſent, that he ought at his peril to take notice thereof. 

executors ought to take notice of every judgment againſt, their 
— and if in this caſe the ancient ſheriff had died, and a new | 
riff made, he at his peril ought to take notice of the priſoners O 7% b. 
nanccution, and of their cauſes. So here the new ſheriffs, when 
&y found him in execution, and ſo was lawfully. under their 
wal But if there had not been any cauſe certified of detaining 
m priſon, it might perad venture have beer otherwiſe; for 
il they detained him in priſon, they ſhould have been charge- 

| | | | | able 


f 


— 
— 


* 


q - , 
Wzzzys able in falſe impriſonment. Alſo in this aſe, the - : 

| « e, to eſcape before Dightor's-. debt was ſariahed.” Wk * 
| KINNER and ; 3 4 re, fora. 
| Carcuzx, much as he did a gart therein, it is reaſsn he ſhould the rather be 

= Charged therewith. | e e 55 
| Ante, 12, 13 SNAGG & contro, The ancient ſheriffs are not diſcharged, nor the 
| neu ſheriffs charged, until three things be performed, »iz. the Pts 
| tent to the new ſheriff; the writ of diſcharge to the old ſheriff; 
| and the delivery of the priſoners by indeature to the new ſherig': 
| 3· Co. 72-2. and there is a writ in the Regiſler, f. 295- that the priſoners Fe 
Vvrit ſhall be delivered to the new theriff by indenture. Wuhee- 
| fore, inaſmuch that it was not done ſo, whereby the new ſheri? 
might have conuſance, they thall be charged, and not the new 
+ aw; _, . ER 
PorHaM, C. Z. andaLL THE Court, Gawopr abſente, held, 
| that the ancient ſheriff ſhall be charged, and not the new ſheriff: 
£ for this delivery over of the priſoner, and writ by indenture, was by 
| hy the order of the common law: and reaſon wills, that the ſheriff 
ſhould not have priſoners delivered unto him, but that he afo 
ſhould have the cauſes certified with them; and not to conipel him 
| to ſearch out the cauſes of their impriſonment ; and in regard there 
= - a was à default in the old ſheriff, that when they delivered the pri- 
ſoner by indenture, they ſhewed but one cauſe only of his detain- 
ment, and not both. It is therefore reaſonable they ſhould rather 
be charged than the new ſheriff; and it was an eſcape in them pre- 
ſently: for the priſoner when he. is delivered to the new ſheriff for 
one cauſe, although he be in execution for one cauſe, he is not of 
execution for the other: wherefore it is an eſcape maintenant in the 
ancient ſheriff, and they are forthwith chargeable therewith ; and 
; the law will never charge the new ſheriff, but where the priſoner i; 
. delivered unto him in the common gaol of the county, with the 
cauſe of his detainment, and he needs not otherwiſe to take him. 
And therefore-in Dawbridgecourt's Caſe in this, court; who being 
ſheriff of the county of Warwick, and had a priſoner in execution 
(whom he kept in an houſe in Warwick, and not in the common 
gaol of the county) being afterwards removed from his office, woul, 
have delivered the priſoner to the new ſheriff at the ſaid houſe, who 
refuſed to receive him, unleſs he were brought to the common gaol, 
and afterwards the priſoner eſcaped ; it was adjudged, that the faid 
D. was chargeable with this eſcape, and not the new ſheriff, unle!s 
he had been delivered unto him in the common gaol. And as to tie 
caſe where the old ſheriff dieth, that may be agreed to be good lan, 
3. Co. 73-b- for it is of neceſſity, becauſe there the new ſheriff was to take notice 

| at his peril. And it was afterwards adjudged accordingly (a). | 
Nor R. Gaw br ſaid unto me, that he was of the ſame opinion 
clearly, for the inconveniencies which otherwiſe would enſue to 
ſheriffs, to enforce them to ſearch all records out of every court, 
and in the interim not to 7 8 17 to do with their priſoners, 
Vide 5. Edu, 4. pl, 71. 39. Hen. 6. pl. 33 

Nor E. A Wh of error was utes brought in the exchequer 
chamber, and after argument there, the judgment was amines 
Vide 3. Co. 71. E 85 


Cz — — — — „„ CC — 


00 See 3. Geo. 1. c. iz · ¶ l. and 0 Oc. 6 37 
| Stokes 
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Hilary Term, 39. Eliz. In B. R. 
Stokes againf Anneſby. p. Cath 
, - ., 2 85 6 . : ; , i $24 44 (i : 


Linon to reverſe a judgment in a writ of dower in the common Error to reverſe 


2. Ret. 2315. Anneſby brought a writ of dower againſt Szoker, 
— 3 : lara A which day the tenant mate default, 
ind a grand cape was awarded returnabie ]. Purificat. next fol- 
wing; at which day the tenant appeared and tendered bis — g 
n ſummons, and had day to make it until quingue ſeptim. Pafe = | 
kt which 53. ſeplim. Paſch. the tenant ſett efſoyne, which, was ad- | 
corned until tres Trin. 22. Eliz. at which day the tenant appeared, 
ind the demandant releaſed the default. And. the tenant imparles 
itil Mich. 22. & 23. Elia. And upon the plea roll, Poſch; a2. 
20. it is entered, that the tenants then appeared and pleaded- in 
har; that the demandant detained charters from him, being feoffee 
to the baron; and iſſue was joined thereupon, which was afterwards 
ned in Mich. 23. & 24. Eliz. and found for the demandant ; and 
he thereupon had judgment; and thereupon this writ of error was 
drought, | 


| 3D 19 N 

ſys Fixs r ERROR aſſigned was, Becauſe this appearance 3 
dealing in Paſcb. 22. Elia, at which day the party was out of court, entered on the 
by the eſſoin caſt and adjourned, is merely contrary to the record, an gſſis caſt on 


thereupon are altogether void. But Cox E Attorney General, and fo et wpas 
GLANYILE, ſerfeant, moved, that the eſſoin-· roll and all thereupon ,;aza by ver- 
lhould be void. For when the party appears, and pleads, that ap- dic. 
arance confounds the eſſoin; and that appearance and pleading Ante, 340. 

s upon the plea-roll, which ſhall the rather and more forcibly be 8 
mended true than the other roll; for the plea roll controlls all Gith, Cp 13. 
aber rolls. — But after divers arguments, the laſt day of this Tem 
Tas COURT reſolved it to be error, for every roll hath his, courſe 

adorder, And when it appears that the tenant was eflvined, and 

be efſoin adjourned until another Term, the parties thereby are 

ur of court, and their appearance cannot be recorded. And in 

b an appearance is recorded, and a plea pleaded upon the plea- 

l. it ſhall be intended to be a practice and miſ-entry (as in truth 

* #2, as appeared upon examination) than otherwiſe. Where- 

lue the firlt thall be inteuded the true roll, and all proceedings ſhall 

& according to it; and the appearance after, when none of the par- 

ir; bad day in court, is void; and ſo the plea pleaded, and trial, 

20d Judgment thereupon, are erroneous, and not aided by any of 

le ſtatutes of Jeefails, Wherefore for this cauſe they awarded, that 

ion e )udgment ſhould be reverſed, 1 


A SECOND ERROR alledged was, That this f F e | 

| plea of detainment of ir 3 

dert by the feoffee, is a void plea en ſon bouche (which was agreed 18 
ILL THE CouRT); and then the iflue joined therenpon is feoffee, pleads 


, ind ſo a miſ-trial and jeofail: and of that opinion was FE x- . 
5 Jvlice But it was thereto anſwered; that although it were thereupon, is 
wufhcient plea," yet it is not merely void; for it is a plea pros dd, afrer ver: 
* to this action: aud i . NN 
action: aud iſſue being joined thereupon, and tried, it B 5. 30. 
9 Wm Ante, 262. Poſt, 455.578. „ (0 16. 4. 1. Com. Dig. 331+ 


% 


ke ; 
is 


cas. The error aſſigned was, For that in term Mich. 2. H urit of dower. 


plea-roll. after 
ud void; and therefore the iſſue joined and trial and judgment the h- !! 


- 


\ 


„ 


s rot is aided by the ſtatute of jeofailr, and not like where 121 guilty | 
1 againſf pleaded in debt, or nen debet in treſpaſs; for thoſe are mere * 
zntss r, iſſues in thoſe actions. But the other Juſtices did not ſpeak muci 
| . thereto, the judgment being reverſed for the firſt cauſe. 


C482 3. 8 | 4 Ive again ff Ambrey. 


nts RROR upon a judgment in debt, and outla thereupo 
verſed ford; E The error aſſigned was, For chat the 12 2 
was. gy declared, and proſecuted per [vonem atiarnatum ſuum, as the plex 
ce . 
attorney. roll was; but the roll of the warrant; of attorney is ponit Jovem þþ 
Ante, 349 attorny.— And for this cauſe it was held to be error, and ſhould not 
be amended ; but the judgment and outlawry thereupon was x 

Dougl. 114 verſed. LES, a | 


8 | Hall again, Combes. 
Trinity Term, 34. Eliz. Roll 667. 


A grant of al FIECTIONE FIRMA of a leaſe of Dodington againſt the defen 

houdes, mils, dant, as tenant of one Ay/eſroorth. Upon a ſpecial verdict the 

Ac. in fl. will cafe was, that king Henry the eighth had two mills under one houſe 

in paſs and granted to Ayleſeworth all the houſes, mills, lands, &c. in Well 
and the ſuburbs and liberties thereof; and it was found that one « 

2. Co. 33+ a. thoſe mills was in Wells, and the other out of Wells, and the b 
2. Term Rep. berties and ſuburbs thereof: and, Whether this mill paſſed, foral 
458. 80a. much as they were both under one roof? was the doubt.— And ad 


judged for the plaintiff, that it paſſed not. 


Baca g. nc = Harford apainf Gray. 
That which EPLEVIN. The plaintiff in bar to the avowry made title te 
comes aſter the an hundred, that the abbot of Abington was ſeiſed in fee, an 


ferhcer in lend pleaded the 31. Hen. 8. c. 13. of monaſteries ; and that the abbo 

— 15 2 k king Henry the eighth, and that posTEA, ci 

28. Hen. 8. king * the eighth died ſeiſed, and it deſcended te 

king Edward the ſixth; and from him to queen Mary; and fron 

her to queen Elizabeth, who now is, who granted it to lord Neri 

who let to the plaintiff. Upon this bar, a demurrer was joined 

and now exception taken. Becauſe it cannot be that the abbo 

ſhould ſurrender in 33. Hen. 8. whereas it is pleaded the kin 

died in 28. Hen. 8.— But it was thereto anſwered by TaxFiELD 

that it was but a miftaking of the clerk, and might be well _ 

ed; for it appears that it cannot be, that king Henry the Og l 

died in the eighth- and-twentieth year of his reign, where an! 

arliament is pleaded in 31. Hen. 8. and a ſurrender in 33. * 

hercfore that which comes after the yoSsTEA (vis. 28. ＋ 

is vain and void, and may be well ſtrucken out, and yet ut 

| remain perfect enough, viz. gued POSTE4, he died ſeiſed; | 
Crs. Jae. 968. proof hereof he relied upon 11. Her. 7. ph 3. 20. Hes. 6 
OO & 11. Hen. 6. pl. 22.—And of that opinion was all TA Cob 

becauſe it is not much material, but matter of conveyance 
Sed adjournatur, | | Ho 


"8 
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I Hoare again Broom. 5 el 


auſe it would be a direct averment againſt /the record; for it is 
returned by him as ſheriff; and the return accepted. But by ad- © ln od : 
ice of THE COURT, he made his challenge to the array, becauſe 3. Bac. * 
u favourably made and returned in favour of the party, &c. 253. 275. 
ud illue being joined thereupon, and all this matter given in evi- , 

dence, THE COURT directed the zryors, that it was not duly made 

ad returned, for it was without warrant. Whereupon the array 

ms quathed, | | | | 


Jordan again Jordan, Cave 1. 


efen Pear. And declares, Whereas he ſued a writ of latitat The promiſe in 


| the againſt the defendant, intending to ſue him for a debt of forty an % 
ouſe ends, directed to the ſheriff of Wilts, and delivered it to J. S. aut be to the 


Vell to procure a warrant from the ſheriff to arreſt the ne groan _ 
ne 0 ud J. . accordingly obtained a warrant ; that the defendant, in chird perſon 3 
he enlideration the ſaid J. S. would forbear to arreſt him, aſſumed to 3 
foraſ. J. to appear in the queen's bench, at the day contained in the how the debt 
d ad ni, or to pay the debt; and for non: performance of this pro- Fre due. 

nie he brought the action. The defendant pleaded 19 afſumpſit, and er 1 Je 
found againſt him, And it was now alledged in arreſt of judgment, 

decauſe he did not ſhew how the debt grew due; nor in fatto that 

there was any ſuch debt due. Secondly, Becauſe he declares of a 

promile made to J. S. and not to himſelf.— And for this cauſe 


pacipally it was held to be ill, and adjudged for the; defendant. 


tle te 
„ 20 
abde 


Cult ! 


Bothwright again /f Harvy. a Cas 6. 


ded td 

1 Michaelmas Term, 36. & 37. Eliz. Roll 57 3. 

Vorru | | | 

ined [VEST upon an obligation of 12cl. The condition was, That If a counter | 
abbot be acquitted and ſaved him harmleſs from an obliga- bond be gen. 
e king " of Gol. wherein the plaintiff and detendant were obliged to par ” 
181 08/5 that then, &c. The defendanc pleads, that J. F. ſued the from another 
mend ditt upon that obligation, and had judgment; but that before n 32 
eight) «ution he delivered the ſixty pounds to the plaintiff to ſatisfy —— S 
1d 0 and it was thereupon demurred. — Adjudged to be no plea; for vant is broken 
ea. | dough execution be not ſned, yet by the judgment the party is our" Fat. apy 
en. 8. annified, for his land and body are thereby liablez and although ſuit, 1 9 
; ſeal Pays the fixty pound debt, yet he doth not ſatisfy the coſts. So the money »» af- 
and bond is not ſaved, for he doth not acquit nor ſave him harm- ee 


f. 1 * 2 & 3. Ele. 186. is. Allo the bond is conjunctive, „ ac- 2 . N 


Mur nd fave, &c,” wherefore he ought to do both, which was 
e Ant it was thereupon adjudged for the plaintiff. „ Bier 4b. . 
Owen, 19. Cro. Car. 350. Yelv. 28. 1. Brgwal. 24. $. Co. 24. 1. Vent 261. 


19. ELIZ, PART 1, B b Philpot's 


* 
* - 


370 lay Term, 3). Elig. In B. R. 
Cans. - Philpot's Caſe. 


” . © «4 0 9 . , 
Urns — N exigent was awarded againſt Philpot and his wife, and di- 
ut bent A ers others, upon an indiment'sf recuancy. The Int 
kuſbandonly appeared upon the exigent, and conformed himſelf according to 


. law; but the wife made default, and did not appear. The huſband 
bail til che Vite prayed to be bailed de die in diem, until the appearance of his wife, 
appear. for the default of the wife ought not to prejudice the huſband, 


= Poſt. 6 And the practice and uſage of the common pleas is, where proceſs 


1 Ab. 583. of outlawry iſſues againſt baron and ſeme, and the baren appears, he 
8 2 „ ſhall have day by bail, until the appearance of his /eme. - But TE 
1. Mod. 3. Cover ſaid, that it was in the diſcretion of the Court, when he 


6. Mod. '7. 155 came in upon the exigent, whether he ſhould be let to bail. And 


q O. Mod. 6 . P 2 . . 
La. 3 this Court uſed not to let the baron to bail, but to continue bim 
Salk 115. in priſon for the contempt of his feme, until the feme comes in: 


* wherefore the bail was refuled. Vide 8. Hen. 4. pl. 6. 21. Hen. 6. 


Rep. 486. pl. 4. | | 
cen 10, Rotheram againſt Crawley. 
Eaſter Term, 35. Eliz. Roll 332. 
A releaſe of al! FYEBT upon an obligation. The defendant pleads a releaſc; and 

duties will diſ- . 

charge an obli- upon the pleading, the caſe appeared to be, that there were 
gor from the controverſies betwixt the plaintiff, lord, and the defendant, being 
'-4 vi of 2 his tenant, for a relief and an heriot; and they having ſubmitted it 
+ to arbitrament, it was awarded that there ſhould be a reieaſe made 
S. C. Owen, 71. of them; and in performance of this arbicrament a releaſe was 
Raym. 399. made by theſe words: „ of all reliefs, duties, and amercements;” 
8. Co. 183. a. and this releaſe pleaded in bar of this obligation, which was not put 
" in.arbitrament, nor intended to be releaſed. And upon all this 
matter diſcloſed, it was demurred. Cox E, Attorney Generel, 
moved, that it ſhould not be a bar: for this word * duties” being 
placed betwixt * reliefs and amercements,” (hall be intended 
duties of ſuch a nature, and not any other; wherefore it ſball not 
extend to this bond. But THE CourT held the contrary; for a- 
though the intent was not to extinguiſh it, yet © duty” extenus 
: thereto in extremity of law, wherefore it ſhall be an extinguilh- 
(a) Sed vide ment and diſcharge of the bond. And thereupon it was adjudged 


4. Bac. Ahr. 
289. in not is. for the detcadant (a). 


Cat 11. Thornborough 2242inj4 Monpenſon. 
A covenant © » OV ENANT. The covenant wherein the breach was aſſigne! 
me? bedding was, That he ſhould make ſuch an, aſſurance as his counlcl 


© aſſurance cs 


« chanel ſhauld deviſe of an annuity of twenty pounds; and atledgeth for 
* deviſe,” breach, that his counſel devited that he ſhould bind hiqmſelf an 
expounded. his heirs by an obligation for the payment of this annuity yearly 
which he had not done. And iſſue being joined thereupon, 2 

ter verdict it was moved in arreſt of judgment, that this v3 

not within the covenant, and ſo no breach, for it is not auy allu 

rance of the annuity. <PoerHaM. If a man covenant to mis 

ſuch an aſſurance of the manor of D. as his counſel ſhall devile 

and the counſel deviſeth an obligation or a ſtatute to be made t 

the peaceable enjoyment thereol, he is not bound to make it (% 

| CuR14 conceſſit.) But if the covenant were to do ſuch act or 2 
Cro. Jac. 251. for the aſſurance of the manor of D. as his counſel ſhall wy | 


c 


* 


i , 
9+ þt 
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and they deviſe a ſtatute for the peaceable enjoyment thereof, he Tnonnne- * 
-- hound to do it.—It was alſo moved, that this was not within n 


li the covenant, becauſe the deviſe was, that he ſhould bind him and 1 
nd tic heirs; and there is not any word in the covenant, that the | 

4 leit ſhould be obliged; wherefore, &c.— But THE CouRT gave 

7 nut any anſwer thereto, and it was ended by arbitrament. 

Ae, 5 | | 22 | 

nd, | Weaver ageinſf} Cardan. 5 C4861 12. 
el CTION for theſe words: „ Thou wert detected of perjury in Words not 

" A « the ſtar-chamber.”— It was held upon motion that the "Pp 
” {on lay not; for an honeſt man may be detected, but not con- 339˙ 
* ted; fo no ſlander. Sed adjou rnatur. - - 

bin Harleſton's Caſe. | Casr 13, 
in: | 

1. 6, T was found before the coroner, ſuper viſum corporis, that Mcluringuires- 


H ien fell into a marlepit fortuirs, and ſo died. By the pro- 4 _ be 
arement of the queen s almoner, a commiſſion iſſued out of the nh gg 
conn office, in nature of a melius inguirendum, and was awarded 28. £4. 3. c. go 
9 the ſheriff to enquire of his death, and of what goods and chat 
i he was poſſeſſed at the time of his death ; and it was found 1 $6. 
More the ſheriff, that he was felo de ſe, c. It was moved, that 3 


b writ or commiſſion was not well awarded, but utterly void; 3. Mod. 80. 


ed it er the 28. Edw. 3. c. 9. is expreſs, that no ſuch commiſſion ſhall 3 
nade e granted; and that the ſheriff ſhall not take indictment by writ 496. 1 
; was RW” commiliion ; and F. N. B. 144. & 259. agreeth therewith.— Carth. 72. 
its; ls, the clerk, informed that they have divers precedents 32 181. 
t put ace that ſtatute of ſuch commiſſion awarded. 2 69. 
this 1973+ 1097. 2. Hawk. P. C. $8. 109. 1. Bac. Ab. 496. 
being Collet egainf Marſh. 8 
ndel Trinity Term, 35. Elia. Roll 38. 


RROR upon a judgment in a precipe quod reddit. The error © Nm ummong” 
aſhgned was, Becauſe the defendant was not ſummoned at the; er a 
wrch-door, according to the 31. Eliz. c. 3. and by reaſon of eee 
default a grand capias was awarded, and judgment given againſt be aſſigned for 
m, and he loft his land by default, and in truth the {heriff re- * 

mel him ſummoned at the church-door. It was thereupon de- Moor, 349. 
urrec, whether he ſhould have this averment, or ſhould be put . Roll. Abr. 

Wy to his action upon the caſe againſt the ſheriff.— 2rere; for Cord. 
i Cour upon the motion doubted thereof. Et adjuurnatur. (a) © 


(2) The judgment, was affirmed, polt. 397+. 


ih fot "OP | 

if an! York againſt Allen. Cars 15. 

* Nr was brought in the common pleas of a verdict in If verdi in 
U 


lv reging ; whereupon the record was removed, and there ©: Bl. be af. 


2 was affirmed ; and now the plaintiff in the firſt action l 
jou” execution according to the firſt verdict, as 7. Ed. 6. the Court ſhall 


dr. is. And Por HAM and the OTHER JUSTICES held, that ward 3 
have execution; for the Juſtices in the common pleas verdicl. 

by award execution, for they have but only fenorem recordi. 1. Ro. Ab. B87. | 
£9 the verdict had been diſaffirmed, and execution on the firſt 3: er 88280 
* had been had before, the Court of the common pleas . 
e awarded reſtitution very well, and afterward execution 


accordingly, | 
B b 2 Watts 
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c i Matts again, Hagden. 
Pleading. EPLEVIN. The defendant avows the taking in Vit Ar 
for damage feaſant. The plaintiff replies, that they were taker 
in Black Acre, ABSQUE HOC that they were damage feaſant 1 
White Acre. It was thereupon demurred.—ET yer Conil 
without argument it was ruled to be an ill traverfe; for he ough 
to have traverſed the place of the taking, and not that they ver 
damage feaſunt. Wherefore it was adjudged for the avowant, 


Care 1). „ Dell againſt Higden. 
Trinity Term, 36. Eliz. Roll 54. 


Where, by cuſ- I JECTIONE FIRMZE. Upon a ſpecial verdict the caſe v 
tam, copy _ Tenant in tail of a copyhold, remainder in fee, is impleaded | 
pc. ove qrna plaint in court baron in nature of a writ of entry in the py 
be ſuffered in and ſuffers a common recovery with voucher : Whether this ſh 
"cr ret bind the remainder? was the queſtion ; the tenant in tail bein 
nero 4. dead without iſſue; and it was found, gud nonquam antea videbat 
Poſt. z80- 391- falis recuperatio in curid maneri predifi.—l as CourT upon th 

motion ſeemed to incline that it ſhould bind the remainder, bi 
1. Ro. Ab. $06. they ſpake not much thereto. Sed adjournatur. 


Moor, 356. 753+ 4- Co. 23. a» Salk. 340. 1. Burr. 210. 4. Will. 26. Gilb. Ten. 176. 


Cart 18, | Parlet and Bartholmew agai Cray. 
Michaelmas Term, 36. & 37. Eliz. Roll 25. 


Fiſh in a pond Tr Ass. The caſe was, That a man having fiſhes in 
are I — 5 pond, made his executors, and died. The defendant bei 
e eee his executor takes the fiſhes, and the plaintiff as heir brings 

1+ Ro. Ab. 916. paſs; and upon this matter diſcloſed by bar, it was demurred 
_— g. law.—Adjudged without argument for the plaintiff. For 
Co. Lit. Ph though it be felony to ſteal filh out of a dam, or pond, or trut 


22. Aſſiſe. 25 as 18, Edw. 4. pl. 8. yet the owner dying and leaving them in 


LR ons Wo d, the fits of the freehold, which the executor {| 
7-11, pond, they are as profits of the freehold, which the e 
3 7 not have, but the Heir, or he who hath the water. Wherefort 
| was adjudged for the plaintiff. | 
Carr ig. | Leigh agazyft Shaw. 


| Trinity Term, 36. Eliz. Roll 767. 
if a man de- PJECTIONE FIRM A: of a chamber. The caſe was, That 


mile a rectery let a rectory for years, excepting the manſion-houle of 
the ＋ av. tory, ſaving to the leſſee the chamber now in queſtion: and, 
18G achanber, ther this ſhall be ſaid to be let for years? was the quetuer 
to the lellee, PorHaM. Here is an exception out of an exception, e 
the chamber 


alles by force good enough, and ſhall make it paſs by. force of the leaſe 
of the lai thi [e or ſaving makes the thing excepted as if it never 
„ Wood's been let: ſoa ſaving out of a ſaving makes it as if it never 
Con. 241, been excepted, and then it paſſed by force of the leaſe ut 

> To this opinion without any. argument the 0THBB JU#T 


agreed, And it was adjudged for the plaintiff, 


* 


f 


* 0 — 


[ 
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Stanton againſt Barnes. # WS | | n Cast 20· 
Hilary Term, 39. Eliz. Roll 49gꝑ 2. ns 
PON a ſpecial verdict - it was found, that it was ancient By . 
copyhold land, parcel of the manor of A. and deviſable in bearrenderad 
ſee, or for life, nerve ea capienti extra manus dumini. It was to the uſe of 
nored, that the ſurrender was to the uſe of one for life, remainder one for * 
i tail, remainder in fee, who wefe admitted aecordingly by the 
want for life, who dieth; and, Whether that were good to him in Ante, 307. 323. 


pregard the cuſtom is found expreſs]y, that it ſhall be ſolum modo Col Lit, 88. 60. 
u copienti extra manus domini, it ought to be an immediate taking; 1. Roll Ab. 511. 
nd he ſhall not take by way of remainder ; alſo the cuſtom will Gilb. Ten. 194. 
not warrant any eſtate but for life or in fee. But THE Cour re- 9 
ſolved to the contrary, that it is good enough. For in that it is 1. Leon. 175, 
inited to one and the heirs of his body, it is not void; but if it Pop- 128. 
. 133 3 1. Vid. 268 
te not an eſtate tail, it is a conditional fee; and fo it was agreed (ro. Cat. 97 
by us all in the caſe of Granvenor and Rake ; for when a cuſtom 3. Lev 325. 
warrants a greater, it ſhall warrant the lefler eſtate alſo. To the +: 2 8 
brand, it may be well limited by way of remainder (as well as to 3. atk. 10“. 
the immediate taker ; for when the cuſtom warrants it, it cannot Burr. 2060. 
reſtrain a fee to be limited as well by way of remainder) as otherwiſe; * -& Ray 995: 
nd he in remainer and the particular tenant make but one eſtate; 
wd in that it is found that the cuſtom is, that it ſhall be granted 
ſuumm:do ea capienti, it is void therein, Wherefore it was adjudged 
xcordingly for the plaintiff. | | 
Noke againſt Awder. vs Carr 21, 

Trinity Term, 36. Eliz. Roll Ss 
VENANT. Wherein he ſhews that one 7% King made a An affiznee by 
{ leaſe for years to A. the defendant, who by dced granted it to % e nn⁰ 
Ae, nd covenanted with him, that he and his aſſignees ſhould fin of on 3c 
puceadly enjoy it without interruption. Abel grants it to J. S. nant. 
who grants the term to the plaintiff, who being ouſted by a ſtranger, Fot. 436. 
bags this action; and after iflue joined upon a collateral matter, or. 40% 
wd after verdict for the plaintiff, it was alledged in arreſt of 3 Co.43 = 
pncnt, that tlie action lay nut for the ſecond aſſignee, unleſs . V Raum 
could ſhew the deed of the firſt covenant, and of the aſſignment, l = 25 
ad of every mean aſſigument ; for withaut deed none can be af. 3. lerm Rep. 
ie to take advantage of any covenant, which cannot com- 393 
ketce without deed 3 and ta that purpoſe cited Old 48, 102. 
lg Edw. 2. * Comenant,” 25. And if one be infeoffed with 
Furnty io him his heirs aud aſſignees, and the feoffee makes u 
went over without deed, the aſſignee thall not take advantage 
i this warranty, becauſe he hath not any deed of affignment. 
tif he had the deed, it ſhould be otherwile; and to that purpoſe 
13. Edu 3. % Vu. b.“ 17. 3. Edu. 5. % Monftrans de Fayts" 37. 
Liu. 4, ibid. 164; , 15. Edw. 2. ibid 44. 13. Hen. 7. 13. 
14. 22. Af. plea 88.— But Por HA u held, that he ſhall have 

nage without the deed of aſſignment; for there is a difference 
we z covenant is annexed to a thing, which of its nature 
n pas at the firſt without deed, and where not. For in the 
tale, the aſlignee ought to be in by deed, otherwiſe he ſhall 

ie advantage of the covenant ; and therefore he denied the 
of the feoffee with warranty; for the ſecond feoffee ſhall 
benefit of the warranty, although he doth not thew the deed 


_ of 


- 8 * n 0 : 
4 N — - J P 1 * " n 7 - 
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N ” a ks , 
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te remainder in tail? was the queſtion.— TAN FTELU D moved, that Foſt. 717. 9% 


2 12 F 


7 
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Noxz of aſſignment, but ſhews the deed of the warranty; and ſo is th 

egainſt better opinion of the books. And to that opinion the ornt | 

 JusTices inclined. Sed adjournatur. Fide 3. Ca. 63. 
| It was adjudged for the defendant, poſt. 437. 


c 32. Carrel againff Read. 


The entry of OVENANT, Leſſee for years covenants to drain ſuch wate 
a leſſor ſhall not out of land before ſuch a day. He pleads, that before thy 
— * day the leſſor entered, and continued in poſition until after tl. 
— 4 inet day: and it was thereupon demurred.— Adjudged to be no ple 

covenant. becauſe it is a collateral act to be done by him; ualeſs be had fai 

Ante, 362. that the leſſor held him out, and diſturbed him to do it. 


Moor, 402. Owen, 65. 8. Co.92:4 1. Roll, Abr. 453 1, Bac. Abr 434. 1. Wood's Con. 431, 


— 


Hilary Term, 


37. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Knt. Chief Fuftice, 
Thomas Walmſley, e. # 
Francis Beaumond, /g. > Juſtices. 
Thomas Owen, /. 

gr Edward Coke, Mut. Attorney General. 
Sir T. Fleming, Rut. Solicitor General. 


| ——— — 
cle. | Allen againf} Hollowell. 


The under-te- FJECTIONE FIRMA. The defendant pleads, that the que 
1 — was ſeiſed in fee, and let it to J. S. for years by patert. » 
cannot pray in let it to the defendant, and prays in aid of the queen. And it 
aid of che crown. ruled to be no plea, becauſe he is not immediate tenant. Wuheref. 


a reſpondes ouſter was awarged. 


* Day again / Biſbitch. 
A dycr's vat TRESPASS, for the taking and carrying away 2 dyer' 1 
— 1 Upon a ſpecial verdict 3, Te found that the ſheriff, upon 


is parcel of the action againſt the plaintiff, attached it, being faftened to thc wall 
freehold, and the houſe, and delivered it to the defendant : and, Whether t! 
cannot be taken l ; 
in execution taking or delivery were lawful or not ? was the queſtion. : 
under a fi. fa. FirsT, It was moved, that it could not be attached ; becau 
. b. 801. is parcel of the freehold, and fixed thereto. ; | 
4 Rat 45.534 SECONDLY, That the action lies not againſt the deſendn 
Co. lit. 53- becauſe he hath it by the delivery of another, and not by hüte 
Owen, 70 taking. 
And it was reſolved by all Tax Cour, that it could not 
attached, in regard it is fixed to the land and. el—_— 
fail, that waimcot fixed to a wall cannot be removed; and ft? 
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| WP 

15 waſte; So of tables dormant, fixed, &c,—WALMSLEY faid, ba 

tat in the time of Lord Dyer, this difference was here taken, and | ezainf 

reed, that a furnace fixed in medio domi is hut a chattel, and is 

rporeable; but otherwiſe it is, being fixed to the walls: and after. 

vards it was adjudged accordingly for the plaintiff.— The ſecond 

matter was not much inſiſted upon, becauſe he was preſent and 

ook it, and ſo he was an immediate treſpaſſer. Vide 42. Edu. 3. 

1b. 20. Hen. 7. pl. 13. 21. Hen. 2. pl. 6. 2 


Brawn again Michael. Wh \ Cars. 


Aeon for words. Whereas he was a juſtice of the peace, Words not 
that the defendant ſpake of him theſe words: “ He hath de- actionable. 
« ered untruths upon his oath, in his anſwer in the chancery, 

6 2t the ſuit of 7 S.“ It was thereupon demurred; and without 

privity of the Court, in Mich. 36. & 37. Elia. judgment was en- 

tered for the plaintiff. It was now moved to ſtay the writ of en- 

quiry of damages to be awarded.—And all THE CouRT agreed 

thereto, for judgment was entered without their privity; for they 

al vow agreed, that an action lies not for theſe words. For he 

night deliver untruths upon his oath in his anſwer, and not be 

p:rjured ; for there are therein two oaths, the one upon his know- 

live, the other upon his evidence, upon report of others, which 

uy be untrue, and he not be perjured. Wherefore, &c. 


Sharrock again Hannemer. Can 4. 
SE IMPRISONMENT. The defendant juſtifies, for that A conſlablecan- 


A 
F he was high-conſtable of the hundred cf D. in the county of nw 
% and that the plaintiff matle an affray upon J. S. and that % ve with» 
be came preſently after the affray made, and J. S. prayed. him ent warrant, 
lun he would take ſureties of the peace, becauſe he ſtood in feay fret /cbuy is 
d lis life ; whereupon he committed the plaintiff to ward there, — 168. 204. 
{that he would not find ſureties for the peace), as it was lawful for ,. | 
tim to do; and traverſeth the impriſonment in any other county 8 
2d it was thereupon demurred.—FirsT, Becauſe a conſtable 23. 36. : 
nnot take ſureties of the peace, unleſs for an affray committed Nds. 
It's view. — SECONDLY, Becauſe the county is not traverfable.— — 
„ 1085. 
{3 to the ſecond, THe Co RH would not hear any argument; Hawk- 469. 
7 there is no queſtion but it is traverſable when the juſtification “ 1 
cal; and fo it was adjudged in the queen's bench, 27. Elia que rare 
4 g . 7 0 21. ayMm. 
« 404. betwixt Dawby ang Daxwby. - But as to the firſt, AN PER 195 ö 
on, WaL VSU rx, and BEaUMOND held, that the jultiſication is 1 ougl, 355.67. 
od. For ANDERSON ſaid, that a conſtable may commit ue 
8 the breach of the peace in his view, but not if it be done out 
Fs ight ; and he cannot take an obligation for the breach of 
* peace, if it be not broken in his view; and an high - conſtable 
rot ſuch an officer, nor conſervator of the peace, whereof the 
3 Mp takes any notice, for he is not mentioned in any 
1 we . the high nor petit canſtable can take any 
n at he is in. fear of his life : Wherefore, &c.— 
„kr. A petit- conſtable may commit one who hath broken 
* although it were out of his ſight, if he will not find 
of the peace, upon information that one intends to make 


a bat- 


- 


'376 | Hilary Term, 37. Elis. In C. B. 
Snannoct a battery, and to diſturb the peace; for by preventing of the 


ayam 


rann. Occaſion of the breach of the peace, it ſhall be well 
imme add abhoogh that 10. dw, 4 42" MO. 2-825. 9 
pl. 9. are, that he may commit one upon view of the breach x 
the peace, and make him find ſurety therefore; yet 44. Edw. 
title «+ Barr,” is, that he may do it upon information 05 
the peace broken, or to be broken, or that he comes where the 
perſons are aſſembled to break it; for thereby the breach ſhall be 
avoided: but he may not take ſureties by recognizance entered 
| becauſe he is not a judge, nor any officer of record, but is elected 
by matter in pats, and therefore may take ſurety by matter in fuit 
vi. the On: But an high-conſtable cannot do ſa; for he 
is not a conſervator of the peace by any law, nor find I any autho- 
rity which mentions him; and in the north there are not avy high. 
conſtables. But neither high nor petit conſtable can take an 
oath of any one, that he is in fear of his life: wherefore, Kc. — 
BEAUMON D. A conſtable and ſheriff are conſervators of the peace 
at the common law, and may take ſurety of the peace by obligation, 
upon view of the peace broken or” tumult made; otherwile nc. 
But they cannot take any man's oath that he is afraid of death; 
for he is not a judge, nor officer of record; which is the reaſon 
that an obligation taken by him ſhall be in his own name, an 
not in the queen's name; and ſhall be certified at the ſeſſions »f 
peace. But a chief- conſtable cannot do ſo; nor are they by tb 
common law, but by cuſtom, and for conformity: whereſore, &: 
— Owen. A conſtable is a conſervator of the peace by the con 
mon law, and may take ſureties of the peace, as well before tlie 
peace broken as after, for otherwiſe it would be too late; 2: 
this authority at the common law yet remains, and that a chef 
conſtable may alſo do it. But notwithſtanding bis opinion, for the 
reaſons before exprefſed, it way adjudged for the plaintiff, 


Cart 5. Mercer again Charter. 
| Eaſter Term, 33. Eliz. Roll 1618. 
Qs. In what TTAINT upon a verdict in an aſſiſe.— A ſpecial verdict en 


OT __ found which was imperfect in divers points, and how | 
| Funde 3 ſhould be remedied was much doubted; for they all refolved h4 
ſhall bereme- could not have a certificate, although a certificate lies in the fr 
_ * action. A new venire facias alſo lies not; becauſe no tenirt fact 
Poſt. 645, 646- lies in the action, but it was a jury the firii day. But as th: 
F. N. B. ics D. were now adviſed, they conceived that he ſhould hare a ne 
Co. Lit. 139 a. ſummons of the jurors in the action. ANDERSON and BEAUMGN 
3: Bl. Com. 402. held, that be might diſcontinue this action, and bring a.nev 2! 
taint. But WALMsLEY and OwEA conceived, that aſter a 
continuance by act of the party, he ſhall not hape a new attain! 
neither by the common law, nor at this day by the 23. Han. 
c. 3. but that be ſhall be fined and ranſomed. But they all ! 
ſolved, that after a nonſuit, he ſhall not have a new atm 
neither by the common law nor by the ſaid ſtatute. Et adjov 


nutur. | | —_ 


— 


4 
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he Baldwin again Wiſenan. C443 6 

ed. Trinity Term, 36. Eliza. Roll 96. | „ 

4. RES P A88. Upon a fl cial verdict it was found, that Richard A deviſe to A. 
of 1 Zaldwin had iſſue Richard and Henry, and two daughters; and 1 e 


N 3. 

of 
the 
| be 
ed, 
ted 


teriſed his land to Henry in tail, if he lived unto his age of FLAG? 6 ke p6y 1661: 
four years, upon condition that he ſhould pay lool. to his daugh- * to Bc; and 
m; and if Henry died without heir, then if Richard did not pay. CO 
i ſaid 100]. that it ſhould remain to his daughters and their heirs. « then if C. do 
Whether this were a conditiion, or a remainder by limitation to the not pay the 


wghters ? was the queſtion. — WALMSLEY and BEAU MOND held, 1 8 2 hon 


att, kt it was a condition: and BEAUMOND faid, that a deviſe to to B. This 
he 5, paying 1001. to J. D., and if he fail, that it ſhall remain to is a — 

tho. . is a void remainder; fo a deviſe to A. and his heirs, and if de N 
'gh- i» die without heir, that it ſhall remain to B. is a void remainder, Ante, 20g. 
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But OwEN & contra in the principal caſe; for it is a limitation by ; 
mn of the intent. — But being afterwards moved again, it was 1-Roll. Ab. 411 
wulged according to the opinion of WALMsSLEY w/ A that — "oY 

t is not any limitation, but a condition; and that Richard was in Dougl. 63. 75- 
kr the condition broken (a). \ | 689. 


lis judgment Was reverſed upon a CLencn and FEN NEN, to be a Imitation, 
wi of error in the queen's bench, Eaſt. and not a condition. Owen, 112. See alſo 
1 Fiz. and it was agreed by Gawoy, Dyer, 128. Plowd. 458. 9 


fizabeth Counteſs of Rutland again Iſabel Counteſs Of | Caen . 
Rutland. ; 


Lahr Tn counteſs of Rutland, and other executors of Ep. Trover ies by 
KARD earl of Rutland, executor of Ihn earl of Rutland, againſt an executor 


une l counteſs of Rutland, Action upon the cafe of trover of di- fn in che tine 


ers jewels and other goods ta the value of loool. and alledgeth, of the teſtator, 
lun the defendant knowing thoſe goods to appertain to JoAN earl although the 
Rall ind in his life-time, and after his death to EDw ARD ear! of 2 3 
ulurd, as executor to JOHN, and after his death to the plaintiff, 4 poſſefſion 
#executor to EDWARD, executor to hn. had converted them to *f RE; 
ber Camage of 1002I. The defendanr pleaded not guilty; and —— 
kund guilty to the damage of 940l. | - not traverſable, 
it was now moyed in arreſt of judgment, that this action lies not zud need not be 


ft 1 br an executor upon a trover and converſion in the time of their teſ- — 
o ae, for it is not within the 4. Ed. 3. c. 7. as a grare impedit Poſt. 384. 387. 
ed n gene firme have been taken to be within the equity 

e bert tereof, | 1. Roll. Ab. 288. 
faci Ncondly, Becauſe there is not any certain time ſhewn of the — _ 


the 
1 net 
MGN 
ew at 
a6 
taint 


warerſion, whether it were in the time of the teſtator or of the 2. Roli. Ab.554. 
tutor. n Lut. 167. 214. 


TtlyexToON to the 5 exception. The action well lies for an 8. 1285 — 
Wecvtor by the equity of the ſtatute. And ſo it was adjudged 1 | 
Wt. 33. Eliz. B. R. that this action lies for executors upon a 110 193: 
and converſion in the time of their teſtator; and it was one —— = 
watt; Caſe. —To the /econd, the day of the converſion is not ma- 

"ul; for be it in the time of the one or the other, the executor 

(recover and have damages to the uſe of their teſtator. But 

* count is certain enongh; for it is, „that the defendant know- 

ng the goods to be the goods of the ſaid John earl of Rutland, 

ul intending to defraud the plaintiffs, had converted them ;” 


ſo 


3 Ullary Term, 57: Elis. In d B. 


RuTLand ſo of neceſſity it is to be intended, that the converſion was in t 
Reef plaintiff's time. GE SS 
. As to the firſt, all THE Jus ricEs reſolved, that an executo 
may well maintain an action for goods converted in the time of the: 
teſtator, by the equity of the 4. Edw. 3. c. 7. as well as a quare in 
fedit; and fo is the common experience at this day. 

But as to the fecond, BEaumonD and Owen held it to be 

material exception; for the day of the converſion ought to be ex 
preſly laid, although it is not traverſable : for it is matter of ſu 
ſtance, and the point of the action; and therefore the day and plact 
of the converſion ought to be expreſsly mentioned. And it hat 
been adjudged in the queen's bench in Stranſham's Caſe, and in $, 
Thomas Pylliflon's Caſe, that the place of the converſion ought to be 
laid; otherwiſe it is ill: and as this caſe is, the action may be brough 
of the converſion in the time of the teſtator, or in his own tine 
and it is doubtful in whoſe right it is brought, for want of the tin 
certainly expreſſed : and in the one cafe he ought to have his act 
upon the ſtatute; and in the other caſe, by the common lay 
wherefore it is not good. 

But ANDERsoN and WAL MSLEY held ſtrongly to the contra 
for the caſe being agreed, that the executors ſhall have the act: 
as well for the converſion in the time of their teſtator as in their 
own time, it is not material in whoſe right the action is brougli 
for they are to recover damages to the uſe of their teſtator but 
ways. And it is agreed on all ſides, that the day laid down is not 
traverſable.: and not being expreſſed, it is not much material; no 
the inqueſt ſhall not have regard thereto : but the time is well lai 
down; for it is poſt mortem, intending to defraud : ſo of neceſſity 
it is to be intended, that the converſion was peſt mortem, And: 
to the caſes cited, that the place of the converſion is material in thi 
action, that is, becauſe ctherwiſe there cannot be any trial, if ue 
place had been alledged ; but as this caſe is, being after verdict, it i 
not any exception to ſtay the judgment; although peradventure if 
might have been an exception, if there had been a demurre 
thereupon ; for that is not in default of ſubſtance, but it is to tie 
manner only.—Afterwards, in this Term, the record of the caſe 
2. Rol. 485. Rufſel and Pratt, which was Hilary, 21. Eliz. R-:ll 410. in ban 

| gine, was brought in and ſhewn; and in that it was proved, that # 

action lies for an executor for a converſion in the time of his tel 

tor; but nothing proved for the day. And it was faid by AN Es 

SON, that the Lord Chief Juſtice and Chief Baron were of this opini 

cn. But further day was given till the next Term; and if any © 

the parties died, judgment ſhould be tune pro nunc —And afterward 

the next Term, it was adjudged accordingly for the plaintiff. 

Several execy. Nora. That in this caſe it was reſolved, that three ny 
tors may ſue by bringing this action, and the one being an infant, and they al 

attorney, by attorney, that it was good; becauſe they all are but one per tw 
are within age. and ſuc in autre droit, and not in their own right; and it 3 wo 

ſonable that one or two ſhould ſue by attorney, and a third 


1.Roll. Ab 288. guardian or prochein amy. 


7. Sid. 449. 
2. Mod. 248. Sed vide 2. Sannd. 213. 1. Vent. 102. 1. Mod. 296. 1. Lev. 299 977% 


WII 


Ante, 97. 


* 
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t Walker again Collier. Cans.” 
Hilary Term, 36. Elia. Roll 906 or 306. 1 3x4? "7 


P Upon a ſpecial verdict the caſe was, The land was A deviſe to one 
deviſed to one for life, remainder to the plaintiff, paying five for life, remain- 
ind forty ſhillings to Jen S. and it was found, that the land was lese 4 
worth three pounds per annum. The tenant for life died; and 60g Approve 
Whether the plaintiff had thereby a fee, or for life ? was the quel. perſon; the re- 
jon And all THE COURT reſolved, without any great argument, ſhall . 
bat he ſhould have it in fee, eſpecially when the money is not ap- , x 
pointed to be annually paid. And ANDERSON faid, that this word Ante, 106. 205. 
« paying” made his eſtate conditional : bur the not finding whether TO 498.745. 
+ was paid is not material; no more is the finding of the value. _ 
Wherefore it was adjudged ut ſupra for the plaintiff. e 8 = = 

| | | | 6. Co. 16. a. 
S ges . Mok ug. 56k en Comp, tag. 4 Ven t t cn. 
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Chomley againſt Humble. C482 g. 
{1;lary Term, 35. Eliz. Noll 2018. - | 


RESPASS. Upon demurrer the caſe was, A feoffment was A feof 
i made to the ule of one for life, remainder to Henry Chomley in one for life with 
tal, renainder to another in tail, remainder over in fee to the lord remainder ovgr 
pu- Lord Hunſdon, with this proviſo, That if any * 7 
(i ' G 3 2 | 
en 1 g0 about to levy a fine, or to do any act, them in remain - 
thereby the uſes limited ſhall nor take effect according to the der in tail ſhall 
* limitation, Or that there (hall be anv diſcꝗntinuance : that then 2 
10 4 
the eſtate of him who ſo goeth about ſhall ceaſe, as if he were na- reſpe to — 
2 dead, and no otherwiſe.” And, Whether this were 8 
od proviſo, and that the eſtate ſhall ceate by | | "ers Pais 
whe queſtion. © y ſuch an act done: ave for ch 
* argument by the Serfeants on either ſide, The Cour ble, and againſt 
rate their opinion, that it was not good. q _— 
NnNERSUN., At | f | 
bee a At the common law cel que uſe had nothiogy f Go. 86 
be ſtatute of _ eritance at the common law cannot ceaſe; and , And. 346. 
hows = es doth not help it : for the ſtatute cannot help any Ones 134. 
© e there is not any perſon who is ſeifed to the ule. gs Orv. ſac. 696 
e The proviſo, that it ſhall ceale, as if he were na- 598. 5 
ay * void, and without ſenſe; for if he were dead, 38 144.149. 
be nd to the ſon, and he ſhould be in, in the per, by the 5h * 
bet * it ſhould come unto him guaſi by degrees and ſteps; Winch. 56. 
A en be when the father is in t and living 1 „ 
. 5 en in the proviſo to this purpoſe are void, and "os n. 
n Fd ignification, and they are as if they never had been , Bac Abr. 
entioned; and fo it is an eſt il | Why 411, 402+ 
1 eſtate tail abſolute and without con 
; but in entry into religion - 4- Bac. Abr. 
kn; for the 1 religion, the land fhall deſcend to the 3:4 
ul been an q aw reputes him dead. But if an act of parliament Doug. 268. 
made ut ſupra, it ſhould be good | 
date a diſcent to th : 8 enough, and ſhould 
nenot any ſu 4 e ſon without death ; but by conveyance there 
n las A iicent Be made (a): and an eſtate of inheritance 
aber a6 doing _ to ceaſe by any conveyance, without ſome C. C. 40 * 
o — 5 . * . 40. U. 
aſe at the comm apy ad idem. An eſtate in tail cannot eee 
F on law, no more can it in uſe at this day; Co- 04+ 
b an eſtate executed at th a is day; for 13. er 
kt have a fermedon, livi e common law; and the iſſue can- PY 35 * © 
living the ſather; and that feoffees at this 


fl; 0 - 
en fhou!d be ſeiſed to his uſe is abſurd. Wherefore, &c. Sd 
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>Cnomorr adjournatur, and not adjudged at that time.—But afterwards in 1; 


3 
— - of 
— 
: 


4 | (% Moor, $92. 1. Co. 138. b. Co. Lit. 27. a. 6. Co. 4. b. 8. Co. 17. 2, 


, - the lord's court demiſable in fee, or in tail by the cuſtom; and that this lan 


2. Com. Dig. nexed to ſuch an eſtate. Quere. But afterwards it was adjudged 


Ante, 372. Cour upon motion thereof conceived, that it ſhould be hard tt 
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* 


- againſt next Term adjudged, that the proviſo was not good (5), and th 
3 the iſſue could not have it for the forfeiture. 1. Co. 165 ä 


Carr 10. ö Dyotto again Curredale. 
In account CCOMPT. Suppoſing that he was his receiver at Londin t 
againſt a re- render accompt. The defendant faith, that he received it: 


— Litchfield to deliver over to J. S. which he had delivered, ABSQU 
ceived is not noc that he was his receiver at London. —And it was thereupon de 
88 murred; and without argument adjudged for the plaintiff; for t! 
* not place of the receipt is not traverſable; for the receipt is not local h 
traverſable. tranſitory, which matter may be given in evidence in any place. B 
—— if the traverſe had been, «BSQUE Hoc that he received it in anoth 
842 manner, it had been well enough. Wherefore it was adjudged 
s.Com. Dig.117. ſupra. | gs | 
Cave 11+ | Howlet againſt Oſbourn. | 

As Ae, A SSUMPSIT. The cafe was, That one delivered ten pounds t 
will not lie upon the defendant to deliver to the plaintiff ; and the defend: 
3 44 promiſed the plaintiff to pay it unto him. Upon this the pluinti 
ceived from a brought his action —And ruled, that it lies not. But War.ws:s 
third perſon, ſaid, if the plaintiff had given a day before the payment thereof, 1 


benny o had been a good conſideration. | 


given. Quere. Cowp. 290. Dougl. 23 | 
Car 12. Eylet again Lane and Pers. 
A recovery in RESPASS. It was found by ſpecial verdict, that the land w1 


inſt Gaia 5 
in tail To =” was demiſed in tail by copy, and that the copyholder ſuffered a re 
der is a diſcon- covery in a writ of entry in the po, with voucher over; and tha 
tinuance; and ſuch recoveries were not uſed there before: and, Whether th 


Mr | | 
— eng "ſhould bind the eſtate tail or no? was the queſtion. -- And THI 


el. 251. warrant ſuch recoveries, unleſs there be a ſpecial cuſtom to -_ 
9 . . 5 . . . . - 1 cannot an 

1. Roll. Ab. gos tain it; and it is hard to maintain it; for a warranty 

$28, that this recovery being againſt the tenant in tail hiniſelf, was at th 

* 176. leaſt a diſcontinuance, as it is of a recovery againſt tenant. in tail | 

1. Bac. Ab. 460. poſſeſſion at the common law; but, Whether it were a bar to tl 

i. Wilſ. 26. intail or not? they agreed not in opinion. But for the cauſe of tl 

diſcontinuance, judgment was given for the defendaut. 


Carr 14. Price againſi Will ams. 
If the grantee EBT as executor to Lady Price upon an obligation. The con 
of an anguity dition was for the payment annually of forty pounds dur"! 


— oe the life of the lady at the feaſt of Saint Michael and the Are 
due, the pay- or within thirty days after every of the ſaid feaſts. The lady de 
=__ _— _ - withinthe thirty days: Whether this ſhall diſcharge the * 
_ due at the ſaid feaſt before her death? And THe CounT held! 

it did (a). | 3 
10. Co. 12, 79. b. 1. Lev. 64. Dougl. 519. Cowp. 340 · 2 Term Rep. 366. 1. Peer. 


11 was 


Perc 


(a) Vide 11. Geo. 2. c. 19. f. 16. as to the recovery of rents rom under ter 
tenants for life die before the rent is payable. 
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perey aguinſt Bardolf. ca.. 


Hilary Term, 37. Elia. — In the Exchequer Chanter. 


"RROR upon a judgment given in he queen's bench. Debt A oiotur ſhall 


was brought againſt baron and feme, for the debt of the feme, be entered 
yon an obligation made by the feme dum ſola fuit. Upon non off eie the 
pleaded, and found for the plaintiff, judgment was, that the 1 oo 
lum ſhall be in miſericordiæ, and that the femme capiatur.— And this 8 
eng afligned for error, the judgment was reverſed ; for it ſhould Moor, 704. 
te copiantur for both- 34. Hen. 6. pl. 23. 15. Edu. 4. pl. 2. 3. Ero. ; 1260 


Els. 4. Pl. 24. 4. Edw. 4. pl. 25. 1. | | : 
1. 4» Pl. 24+ 4 4. pl. 25. 1. Hen. 7. pl. 25. 9. Hen. 6. 8 


19 
0 14 ö ; = | Cro. Car. 407. 
3 466. e Cro, 152 513 Hob. 98. 101. cent ra. See Stra. 1167. 1237. Wilſon, = : 
/ 
* b 
; | Eiſter 
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37. Eliz. In the Queen's Bench. 


Sir John Popham, Knt. Chief Fuſtice. 
Sir Francis Gawdy, Rat. * 

John Clench, Egg. 8 20 cer. 
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— — — 
Cars 1. Dudley againf{ Kington. | 


Evidence that a EBT upon an obligation. The condition was, that if the 
aye” hy» plaintiff had poſſeſſec and enjoyed the office of beadlcſhip 
reputation, is of the court of conſcience in London, that then, &c. The 
proof that he defendant pleaded, gd habuit, gaviſus fuil et occupovit, Eo. where- 
ad the office. upon they were at iſſue. And the jury found, that the plaintiff did 

1 exerciſe and occupy that office from the time of the bond made 
Cowp. 66. 302. until that time; but whether it. were an office de jure they knew 
1. Term Rep. not. U ſi ſuper totam muteriam videtur Curie, that THAT ſhould 
n be ſaid to be an having, poſſeſſing and enjoying of the office, they 
found for the defendant; otherwiſe for the plaintiff. —And Harkis 

ſerjeant hereupon moved, that this verdict is for the plaintiff; for 

this occupying of the office cannot be ſaid to be an having and en- 

ing thereof; for a deputy may exerciſe an office, yet he hath 

not any office; as 39. Hen. 6. is. — And to that opinion GS Dr 

inclined ; for it ought to be an having in interef}, and not only an 

occupation which ſhall make a performance of the condition. But 

PorfHaM, FENNER, and CLENCH, e contra, For FENNER fail, 

there was a diverſity betwixt an office in verity, and an office in re- 

putation only: for an office in reputation which is not revera, one 

cannot have any other poſſeſſion than by the occupation thereof ; 

and the occupying thereof is all the enjoying which may be of it; 

for it is not an office in intereſt, but only in the name and uſe 

thereof; and therefore there cannot be any intereſt thereof but by 

the uſing itz as to have the office of marſhal or tryor before the 

Juſtices of aſſiſe, or the like. Wherefore, &c.— And afterwards 

judigment was given accordingly for the defendant. 


Carr 2. Girland againſt Sbarp. | 


A uſecannot be IRESPAS8S. Upon demurrer the caſe was, That one inſcoffed 

limited upon a his two ſons to the uſe of himſelf for life, and after to the uſe 

= note (1) of them and their heirs, ad ultimam voluntatem ſuam perimplendan | 

C. Lit. 25 f. b. and afterwards deviſed it to Sharp, the defendant, in fee: anc, 
Whether Sharp hereby ſhall have the land, or not ? wasthe 2 
—Gaw or conceived, that he ſhould not; for an uſe cannot 
limited upon an uſe; then when he limits it to the uſe of his pr 
ſons ane l their heirs, he cannot afterwards limit it to the uſes 


laſt will. But the words, ad performandum ultimam valuntatem, J 


3 FAY EE 5s 
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: 5 we . Fen inion Gira 
plant any uſes' thereby, are void words. And to that opinion * 


cut vc agreed : but FENNER doubted A Wherefore it was ts xc 


183 


mY Thinn againſt Chomley. ee Cann go 
| Trinity Teri, 36. Eliz. Roll $42. ' © 

BT. And declares, that he let certain land to Agar for one- If a tenant who 
[) ind-twenty years, rendering 'annually at the Temple Church, mY * 04g 
Lahn, thirty pounds at Michaelmas and the Annunciation. Et 1 8 N 
„ea that the ſaid rent ſhould be behind, and not paid at the intereſt in the 


ani a F | 
| bs, Kc. that then the faid Agar, his executors and aſſigns, ſhould land, the aſſignee 


2 is chargeabl 
lien nomine pene three ſhillings and four-pence for every day mbar — 
which ſhould incur after ſuch default, until the ſaid rent and arrear- for arrears | 
20es {ould be paid. That afterwards, upon 28. February, 32. Eliz. ang" - his 
the ſaid / gar granted his eſtate to the defendant; and that after the 8 

unt at Michaelmas, anno 33. Eliz., the rent was arrear, and not gend. FRY 


the ud; and it was in arrear for five hundred ſeveaty-fix days after. 186. 


hip uud that at another rent day it was in arrear, and not paid, and Moor, 357- 
The wnzined in arrear for twelve days. Wherefore he had forfeited, — 
re- *. Whereupon he demanded three hundred pounds ſixteen ſhil- 636. 764. 
did WM and eight pence. The defendant thereupon pleaded nil debet 3 

ade ad it was found againſt him, vo 

ew t was now moved in arreſt of judgment, that this action lies not 

uld winſt the aſſignee; for this penalty is merely founded upon the 

he contract, which is in privity betwixt the leſſor and the leſſee; and ir 

RIS nuns not with the land. | : 

for But GA. DJ and CLENCH held that it well lay; for the land is 

*  chaged therewith ; and the aſſignee for bis own time ſhall be charge- 

ath Ae. But FENNER helde contra; for the penalty is quaſi collateral. 

DY 


FrxxeR allo moved, that the declaration was not good; for he 

not entitled to the penalty, unleſs the rent be demanded, no more 

{zz he ſhould be to the forfeiture of a leaſe for non-payment. Wy 
Lawpy, It is not alike ; for the condition which goes in de- Co. 70. 28. b. 

kilnce of an eſtate ſhall be taken ſtrictly; but the penalty is in na- 

r of the rent: and as he ſhall have the rent itſelf without demand, 

e ſhall have the penalty. And to that opinion CLENCH agreed, 

brug abſence, Wherefore it was adjourned. mY 


Goodale againſt Wyet. Cart 4 
Hilary Term, 37. Eliz. Noll 805. 


* NONE FIRMA for lands in Aylgbury. Upon a ſpecial ver- A condition to 
act the cale was, That Sir Fohn Packington, by deed indented, pay the heirs, 
aeofieg of thoſe lands one Woedisf, upon condition, that if he paid — 1 

te the heirs, executors, or adminiſtrators of Moodliſf one hundred performed by a 
"55 vithin a year after his death, that then charta prædicta et bens fide 


% /uperinde deliberata foret varua et nullius effects. Woodliff in- OY 1 _ 


J. S. thereof, and dies; and within a year after his death Sir the feoſſee has 


ket 
x; 1 ackington agrees with the heir of Moodliſf for thirty and two made a feoff. 
a. 510 be paid in ſatisfaction of the hundred marks. Neverthe- ci Spc 
be tthe day he paid unto him the one hundred marks, upon his ment thall nut 


dale before hand to re-deliver all unto him but the two and — = 2 
pounds; and the heir then returned back unto him all but 3 1 


his ; 
ns ow; ind thirty pounds. And hereupon Sir Jahn Packington Arte, 67. 
to upon J. S. who entefed and let it to the plaintiff. 


Por HA M, 


8 Eaſter Term, 37. Eliz. In B. R. 
GoopaLe Pophau. Although the one hundred marks were entirely 5 
agamſt and fo the condition was performed in worgs, yet circumſtance 
YET make it to be no payment nor performance in law; for paymer 

Co: Lids: 3 ought to be plain and true; but here there is not any true paymet 
Moor, 508. of more than thirty and two pounds; for of the reſidue there * 


Sr SG v5: 4 not any payment; for he that paid it may thereof have an accoy 
Gouldl. 177. againſt him who received it: and it is as no payment, bat 9% 
Poph. gg. receipt to render an accompt. And to that opinion Gaw py ſceme 
Godb. 299. to agree. N 

1. Wood's Con. 


ne GawDY alſo held, that the money ougat to have been paid he 
299. 362. to the aſſignee; for he is the party who is to have the loſs; 2 
”_ Touch. therefore he ought to have the payment. And although he be 
he named it is not material; and for that purpoſe vide 6. Rich. 2. « 9 
«© Zuris clamat.” — Wherefore they adviſed the jury to find thismat 
ſpecially ; and ſo they did. Quære tamen de ceo, Perkins, 148. A 
after argument it was adjudged accordingly for the plaintiff, for tl 
reaſon before ſpecified. —NorTE, that atterwards a writ of err 
was brought upon this judgment, and the error was aſſigned 
point of law; and affirmed that they were good words of a con 
tion; and that this payment being covinous, was no performang 


5. Co. 95. b. 

Ca 5. | Hill againſt Prideaux. 
To — TrAss. For that he chaſed his cattle in tantum ita quid} 
— 4 Fugationem interie, unt. The defendant pleads, that the pl 
juſtification of where, &c. is holden of him by ſuch ſervices; and he diſtrain 
— 9. with- thoſe beaſts, and impounded them in a pound overt ; and that th 
the death is bad, died there de fame in default of the plain iff, the which is the {a 

treſpaſs: and it was thereupon demurred — And without argum 
Ante, -30- 94. adjudged for the plaintiff; for when the plaatifF alledged, that 
See 1. _—_ tantum effugavit quid per effugationem interierunt, and he pleads, qu 
chi ke dene ta fame interierunt, that is not any plea without a traverſe, quid per 
be law. gationem non interierunt. E | 


Carr 6. Jenkinſon againff Mayne. 
Words. ACTION for theſe words: „The plaintiff deſerved to ha 
lies. 


Moor, 4ot. « his cars nailed to the pillory.”—Adjudged that the 20 
— 62. | | 
1 y wat o .* : 
as "on Smith againſt Vanger Colgay. | 
An ndminifira- RESPASS by an adminiſtrator de bonis aſportutis in vitd intefl 


tor may main- After verdict it was moved in arreſt of judgment, that t 
rain an ation. action is not given by the 4. Edw. 3. c. 7. - But ruled without 


- whe > 6 ay or gument, that the action lay by the equity of the ſtatute; for it 


the inteſtate. equal miſchief. 14. Hen. 7. pl. 13. “ Accord.” 
Ante, 377« | | 


cl. Earl of Pembroke againſt Sir Henry Berkley. 
Eaſter Term, 36. Eliz. Roll 351. 


| A CTION upon the caſe, for diſturbing him to execute his 4 
A N a Upon demurrer the caſe was, That the Earl of * 
walk in a foreſt, vas ſeiſed in fee of the manor of Froomſwood, in the ce 


6 pRoviDED | 
„ and the faid 4 B (the grantee) doth covenant not to fell or cut any wood hut for necefiry * 
the heir of the grantee cuts down four oaks—this is no forfeiture; for the 14e is 


not a Cn. Pot. 360. Moor, 706. 2. And. 20+ 2. Co. 71+ h. Poph- 116. n, 


« 


g bert, with the cuſtody of the foreſt of Fronieſwwood thereto Prunnoxs | 
wopertaining (the foreſt being the queen's), he granted by inden- r 
ure to Sir Maurice Berkley, father to the defendant, and to the / 
vun males of his body, the office of the lieutenantſhip of the foreſt, e 
ul the cuſtody of a walk wichin the ſaid foreſt called Stavordale 9. Co. 50. 
Jul, with all fees thereto appertaining: © RV En, and the 5 And. 29. 
«fad Maurice Berkley doth covenant, promiſe, and grant for him, Nor. 1 
lis heirs, &c. that the ſaid earl, &c. ſhall have the command of 2. Mod. 111. 
s the game there. ProviDED alſo, and the ſaid Maurice Berkley | 
«Goth further covenant, not to ſell or cut any wood, but for ne- 
vary browſe.” Sir Maurice Berkley dies, and afterwards Sir 
lan Berkley being his heir, enters and cuts down four oaks, 
hereupon the earl claimed it for the condition broken: and, 
Whether it were a condition or but a covenant, and whether it were 
ten, and if the eſtate of Sir Henry Herkley by this act done, be 
termined and forfeited ? were the queſtions, - | 
TixF1ELD and ATKINSON argued that it was but a covenant, 
{not a condition; for the words are all the words of the leſſee, 
I there is not any reſtraint impoſed by the leſſor; and being 
joined by the leſſee with the covenant, are only of the nature 
acovenant, and not conditional. But if it had been, . PR o- 
11DeD always, and it is covenanted, &c.“ there peradventure it 
ght have been a condition; for they are the words as well of the 
tor as of the leſſee; and in proof thereof relied upon 28. Hen. 
p.6. & 13. 3. & 4. Phil. & Mar. 150. Gravenor's Caſe, 
Liz. 222. & 318. That the word Prov1s0 being coupled with 
menant, and being ſpoken by the leflee only, do not amount to 
evditiof? but to a covenant only. But Paſch. 33. Alix. Rot. 
in the common pleas, betwixt Symſen and Totterell, where a a 
Noriso was, And it is covenanted and granted that the leſſee Ante, 242. 
tall not aſſign his term,” it was adjudged to be a cond:tion, for © 
«reaſons before; and here are not any words which ſhew the in- 
It of the parties to make the eſtate conditional; but rather 2 
rs, For the firſt clearly is not any condition, but a covenant 
And of the ſame nature is the ſecond, for that is, „“ pro- 
Med alſo, &c.” which is in the ſame manner; and although the 
s in the indenture are quaſi the words ol both, yet they are 
del the words of him who ſpeaks them. | 
Ute, the Queen's Attorney, and W1LL14aMs, ſerjeant, > contra. 
i PrOV150 ſounds as a condition, becauſe it ſtands ſub/an- 
jad it is to reſtrain the doing of a thing; and it is allo a 
ant of the breach whereof damages ſhall be recovered. But 
"it were not a condition, yet the cutting down of the trees 
forfeiture of his office, by a condition in law annexed there- 
Ro He earl ſhall take advantage, and rot the queen, as 
6. is. | 
r. This proviſo here is not any condition; for a previſo of 
v2 deed which hath not any perfect ſentence annexed thereto, 
wer 2 condition nor a covenant. For the concluſion thereof 
; "he ſhould be taken, but this is matched here with the 
bi We- fo that the words which make it to have any 
wn 0 reſt only in covenant; for, if it ſhould.be taken by it- 
panes meaning, and then it cannot make it a condi- 
. PART 1, Cc tion; 


Ante, 202. 
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Pius zes tion: the words alſo ſpoken by the leſſee only, ſhall never make 
5 agent condition. And to that opinion CLENCH agreed. 
"HELET' Por hau and FENNER 2 contra; for the proviſo here hath 21 
fect concluſion. For the words that the leſſee ſhall not fell trees, ; 
— fer to the proviſo and to the covenant; ſo it ſounds as well! 
a the condition as to the covenant; and it ſhall be as if there h. 
been ſeveral ſentences ; and there is not any difference betwixt thi 
Eo. Lit. 233-b. and the caſe of Symſon v. Totterell before recited. Pornan faid 
that if there were not here a condition in fait, the defendant had 
forfeited his eſtate by a condition in law annexed thereto; and 
that forfeiture is to the plaintiff,” For it is a condition annexed 
that he ſhall preſerve. the game; and when he deſtroys that whi 
is for the preſervation of them, he thereby breaks the condition i 
law; and although the woodward may by his office cut do 
trees and not be puniſhed, yet the laws ſhall puniſh a leber vl 
offends therein, And as to that which hath been ſaid, that if i 
be a forfeiture, it ſhall be to the queen of the entire office, that i 
not ſo; for there is a difference when a man hath an office, a 
grants the entire office to another for life, and the grantee break 
a condition in law, the entire office is forfeited. But if a man b 
another inferior office derived out of his office, but not any 
of the principal office, but appertaining thereto, and in his gift 
the forfeiture of the inferior office is given to the grantor, and 
ſhall not be a forfeiture of both offices; which is the reaſon of tf 
caſe 39. Hen. 6. of the cafe of the duke of Norfolk. 
Gawpy. I do not remember any book, that the cutting dc 
of trees is the forfeiture of the office of a parker; for the conditi 
annexed to his office is but to preſerve the deer; and ; 
Edu. 4. if a ſtranger kills the deer, it is 2 forfeiture of his office 
But clearly it is not ſo if the ſtranger cut down the trees: and 
this caſe is, it doth not appear to be any forfeiture; for althoug 
the defendant hath cut down four trees, yet it appears not 
that there is ſufficient left for browſe and ſhade for the deer, ar 
for covert for them. Wherefore, &c. Adjournatur.—Afterwar 
upon conference amongſt al! TIIE Jos ricss of England, it 
held by the greater part of them to be a condition, and adjudge 
accordingly (a). | | 
(a) Vide poſt. 560, where a writ of error was brought, and the Judges would! 
ſuffer it to be again argued that it was not a condition.---Sce alſo 2. Co. 71+ 
Cork H- Portman again Willis. | 
Leif bor your PJECTIONE FIRMA. Upon a ſpecial verdict it was foun 
will not paſs by that the biſhop of Mincheſler, 26. Hen. 8. let the land to K 
a , of bert Hill for 99 years. That Robert Hill 1554, being poſſeſſed 
1. ab, that leaſe, made his will, and thereby deviſed divers legacies ( 
ill paſs by : oy 
ſuch wordsin Plate and other goods to others; and afterwards therein dev 
A WILL. « all the reſidue my goods, my debts and legacies paid unto M 
« garet my wife, whom I make my ſole executrix, to fee my 
8. C. Could. performed; and I make Henry Portman m̃y overſeer- 1 
129. dies; the ſeme enters generally, and deviſeth that term to j 


S, C. Moor, 35% Hill; and dieth before the debts paid. Famer enters by tht 4 


Y | . 68. 8 .* 4 

Dir: 5. cutor's afſent, and was a ſuitor to the biſhop of Wincheſſer, that 
8 Roll. Abr. might ſurrender it to the uſe of Symms and his heirs, . 

> Coe. thereto. Afterwards James Hill in the court of the wand 


Co. Lit. 118. b. Taunton (whereof this land was parcel) ſurrendered it '0 
1. Leon. 193. Sher. Touch, 94. 1. Bro, Cal. Ch. 127. * 


kater Term, 3. Elz. In B. K. 
undd there, to the uſe of Symms and his heirs in perpetuum; and poxy 

2 the biſhop agreed 8 that ſurrender, and let that land to Apt 
inif. The defendant as a ſervant to mm- entered. Et fi 


WILLIS 


yer totom materiam, c. e 8 | 
The firſt poivt moved was, Whether by the deviſe of omnia bona, 
ki leaſe for years did paſs; for it was moved, that it was intend- 
1 ooly of chattels perſonal, but not of real; and in proof thereof, 
Thu. 6. ** Grants,” 51. was cited, where by the grant of omnia bona 
als do not paſs. But catalla comprehends as well real as per- 
ul, 2s Stanford 45. and the law regards this diverſity betwixt 
nen; for the writ of Heri fucias and other writs mention bana et 
falls, which they would not do, if bona comprehended both. 
Scondly, When the feme entered generally, whether ſhe ſhall See Moor, 352. 
ſid to de in as legatary, or as executrix; for if the took it as | 


utrix, her deviſe thereof is void. | | . 
Thirdly, Whether this ſurrender into the hands of the ſteward, See Moor, 352. 

the uſe, Kc. and the leſſor agreeing thereto, be a good ſurrender | 097 oh wag 

| exinguiſh the term, although it be a void limitation of the uſe. a, adjudged to 
ca Ciwpy, By the grant of omnia bona mobilia at immobilia, leaſes be good. 

years paſſed: ſo likewiſe it is of the grant of emnia bona in gene- 

; and 39. Hen. 6. pl. 35. is, that a man had rent for years, and 

ated omnia lona ſua; and it was held that the rent paſſed: and 

and lim, 4. is, that an executor ſhall have an c-#iane firme by the 

ity of the ſtatute of 4. Edw. 3. de bonis afportatis, &c. fo the law 

ounts of them as goods. | | 

ht Po HAM and CLENCH beld, that 4. Edw. 6. is law in this Ante, 377. ö | 
wt, that by the grant of omnia bona leaſes pals not; but they con- 1. Leo. 193. 
ore 5 ed that in wills they may well paſs; for it is a legacy where- 


on lte civilians are judges; and they hold that bona comprehends all 

and els; and we in this point ought to judge according to their law. 

hoo the (ccond point Ga w by and PO HAM held, that ſhe ought Ante, 348. 
ot | e made her election before ſhe had it as legatary, eſpecially. 

r, i caſe is, it being given by the name of the reſidue ; ſo as 

Ware aght to have ſhewn that there was ſufficient to ſatisfy all debts 


tzacies over and beſides that leaſe, and that The would have it 

de name of the reſidue; and it is here found that ſhe died before 

ie debts of the deviſor were paid, ſo as the cannot have it as the 

& until they be paid or ſatisfied. 

e the third point, of the ſurrender, they ſaid little thereto. Co. Lit. 218. b 
foul” 2! only conceived that it was not any ſurrender ; for it was | 
| to ended to ſurrender to extinguith it, but to grant it to an 

refed Which if it cakes not effect, it is void to all purpoſes to make 

acies ( ader. Et adfournatur. | 


May againſt Alvares. | Cat 10 


NUMPSIT. And declares, Whereas the defendant was poſ- 
«1 dr diverſis bonis of the plaintiff, that the defendant, in fler gde, 


"ation the plaintiff would forbear the goods, promiſed to months, in con- 


T them within ſix months; and alledgeth in fade that be did — fal 


f them for ſix months, and that the defendant had not yet gcient without 
ed them, Upon non afſumpſit pleaded, and found for the alledging the 
|! 3 Was moved in arreit of judgment, —FiksT, That there A r 
455 conbideration, for it js that be ſhould forbear; and he 1 
bs mw 1 380. Poſt. 453. Hob. 216. Cry. Juc. o63. 1. Koll. Mb. 22. 
| 1. Sid. 45, Strange, 94. | | 


Ce 4 - | doth 


% 
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May doth not ſhew for what time, which is not any conſideration; for 

Ne ſo he might forbear but for a quarter of an hour: and although 
it be alledged, that he forbear for fix months, that helps nott he 
conſideration alledged.—Secondly, he doth not ſhew what goods 
they were, and ſo uncertain. : 

But THE CourT held it to be. well enough, 'notwithſtanding 
theſe exceptions. For as to the firſt, it is a ſufficient conſideratio, 
that he forbear ; and he ought to ſhew for what time he forbore 
it: and when the defendant faith, that he would deliver then 
within fix months, therein is implied, that the other ſhould for 
bear them for ſix months; and therefore it is ſufficiently ſhe 
that he forbore them for ſix months. Secondly, there need no 
any certainty of the goods to be ſhewn ; for he is not to recoye 
them in ſpecie, but damages, &c. Wherefore it was adjudped fe 
the plaintiff, | 


| Carr 111 Barton egainff Lever and Brownlow, 
WHO WERE RECOVERORS FOR SIR RICHARD SHUTTLEWORTH. 
88 | Eaſter Term, 23. Eliz. Roll 396. 
If tenant in tail FARROR: The caſe was, That R. Barton, tenant in tail, leviet 
1 an erroneous fine in 7. Elia. and afterwards upon the 10. Marc 
conuſee ſuffers 11. Eliz. (which was the firſt week in Lent) a writ of entry v 
a common fer brought againſt the conuſee, returnable die /.une quarta ſeptims 
e One quadrogefima proxim” futur ; et in die Lune quarta ſeptimana que 
comes in as a drageſimæ of the ſame Lent, The conuſee appeared and vouche 
common vouch- R. Barton, who entered into the warranty and vouched over; a 
— or ſo a recovery was ſuffered. R. R. dies; the iflue in tail brings 
the tenantin ror to reverſe the fine; this recovery was pleaded in bar; and 
tailand his ue was thereupon demurred. f 
— 8. e Arkixso argued for the defendant, that it was a good bar tot 
the ſine, and writ of error.— [HE FIRST QUESTION was, Whether this ent! 
_ Seng che into warranty, and ſo a voucher over, and fo a recovery had, be 
— ans tag bar to the iſſue in tail to have a writ of error of the fine? And | 
of the writ of held that it was: for by entering into warranty generally a m 
. ſhall loſe all rights and all actions which he hath to the land, 
{op rents, all conditions, and every other benefit which he may ha 
Poph. 100. thereto; and for that purpoſe 2. Edu. '2. © Voucher,” 205. 
nan 1 +4 7. Editio. 2. Voucher, that rent is gone by a general entry 
Pigot on Recoy. warranty: ſo 3. Edw. 3. pl. 51. 5. Eau. 3-pl. 11. that a cc 
dition is gone; ſo 50. Edw. 3. that his action is gone, althou 
be would ſave it by proteſtation; and 13. ////ſe pl 1. that 3 ta 
by his entry into warranty with his feme ſhall loſe his own = 
19. Hen. 6. by a partition betwixt coparceners, the writ 0 bs 
is gone, And although it were ſaid that this writ of error 's 
only an examination of the record, which is not gone by — 
into warranty, that is not ſo; for by his entry into the hays 
his title to have reſtitution is gone: and if he ſhould er oy 
fine, he is to have reſtitution z ſo by conſequence the 57 * 
manded, which is gone by this entry into warranty, an * 
over. SECONDLY, Whether this recovery were goo. = 
voidable or merely void ? which reſted only whether 1 71 
< proxim futur” ſhall refer to the /.ent after following oo 
Here is a recovery ſuffered before the return of the wn 4 
held that it ſhould refer to die Lune in quartd ſeplimass 


fame Len, and ſhall not refer to quadroge/ime, although U 


e . wg a Gam. — 


140. 
1. Bl. Rep. 222. 
Dougl. 25. 45. 
483. 


* . 
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uſt mentioned: for relatio ſhall not be ad proximum antecedens in all B 
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AR TON 


for *r ouched 22. *Eidw.'3. and 28. Hen. 8. 28 
ifs; and in proof thereof vouched 22. Ed. 3. and 28. Hen. 8. yarn 
VP 520, Cafe was cited to that purpoſe {a). 27 pan 


hecauſe by the fine he had neither jus in re nec ad rem: and then this 


not to be barred” by any act of his anceſtors. And therefore 2. & 
q Hl. Dyer, 188. tenant in tail releafeth errors, and after is bar- 
d in a writ of error, it ſhall not bind the iſſue in tail. 


yet the iſſue ſhall have the attaint: and here he hath not any right 
the land by the five levied with proclamations ; 'wherefore 


fore 25. Eliz. it was adjudged in Lord Norrit v. Braybroch, that 
where tenant in tail was, remainder over in tail to Lionel Norris, 
the tenant in tail ſuffered an erroneous recovery, and died without 
ſve, Lionel in remainder was attainted of treaſon, and all his lands, 
rights, actions to land, were given by parliament to the queen, and 
merwards he was reſtored in blood. This title to have a writ of 


HyTTON è contra to the firſt. He conceived it is not any bar, 


ended recompence cannot go to this title in tail which he had 
got; and to this writ of error the iſſue in tail is entitled, and is 


Z. V. B. 108. F. Tenant in tail brings an attaint and is nonſuited, 


he cannot have any recompence in value to bar it. And there- 


trror was not thereby given to the queen; for it was not an action 

por right to the land, but a cauſe to examine the record (6). (4) 3. Co. 2. 
Wheretore, &c.—As to the ſecond, he conceived that of neceſſity 1: Leon. 270. 
eur ought to refer to quadrageſima, and not to quarta ſeptimana : 
ud therefore there is an apparent fault in the writ, and it is merely C 


oor, 129. 
ob. 340» 


0 n ro. Car. 41f. 
f wid; tor it is ſuffered by them who have not any day in court; * Hawk. 643. 
gs kir they come in and ſuffer this recovery a year before the writ is | 
and kturnable ; for the writ bears 7e/te in prima ſeptimana quadrageſime, 


ud it is returnable die Lune quarta ſeptimana quadrageſime proxime 


to r; which words of neceſlity ought to refer to quadrageſimæ, and 
ent bot to dle Lune, nor to quarta ſeptimana: for the rule is, ad proximum 


alrredens fiat relatio; and in proof thereof relied upon 4. Ediu. 3. 3. 
b Ku. 3. B. R. 652. 5. Eliz. 224. and 23. Eliz. 376. Where- 
kr: this recovery is erroneous for this apparent fault in the record, 
ul io no bar of the writ of error. 225 

| but atterwards THE DNHOLE Cou x reſolved forthe defendant 


Kous fine, be hath yet a right in the land, which by his entry 


mo the wa 
1 Wave, 18 


1 lo be is to the writ of error, which tenant in tail cannot re- 
" exunguiſh no more than he can give the land; yet as by: 
recovery he may bar the tail itſelf, ſo he may bar the writ 


13 bath er ecompence, he is in by his warranty of all eſtates; 
An: er in value is a ſufficient bar for all eſtates and 
1 300 as that ſhall be a bar for the land itſelf, ſo ſhall it bar 


Rs and give away all his right to the land. 
8 roid 


de 


* [2 
m } 


(1) fee 23. Eliz. c. 3. 
\ different 


i doth points. For to the firſt, when tenant in tail levies an erro-— 
rranty, and receiving thereby an intended recompence 


barred ; for although tenant in tail cannot by deed re- 
arors to bar the iſſue in tail; for as he is intitled to the 


error: Kuen 
7: and here when he enters into the warranty, and vouches 


E SECOND- MAT TER they held, that this recovery is in ns 
ferred. erroneous ; for theſe words proxim futur ſhall not between a wrie 
to quadrageſima, but to die Lung quarta ſeptimana : for sf entr and it. 
© words proxim? | g l return, words of 
bal be c Futur being written in à ſhort hand, are in- ducertain rela- 
fi Recor, | 48 ur res magis waleat quam fereat» 1. Bl. Rep. 223. Cruiſe on Recov. 17. 
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Baxron different to which they ſhall be referred: and if it be cond;., 
Ls ci proxima futuro, then it agrees well with guarta ſeptimana ; and if 
be proximp futuro, then it agrees well with die Lune; ſo in thet 
two ſenſes it may be conſtrued that the recovery ſhall be good 
but if it be proxinie future, then that refers to quedrageſime, u 
the recovery is void, for that it was a zudgment upon the yc = g 
and a recovery in value before the writ was returned, which ca 
not be. We muſt then conſtrue it in ſuch a manner, ut re; m, 
paleat quam pereat, and according to both their intendment, 2 
according to what ſeemeth moſt likely: for it is not to be ſuppoſe 

that either the plaintiff or Court intended, that the writ which 
ſued for his benefit ſhould be made returnable a year after; tl 

ecedents alſo have been there viewed, whereof diyers of them 
in this manner; whereunto regard ovght to be had, that they b 
not conſtrued to be void and erroneous, when by any couſtruttic 
they may be made — Wherefore, for theſe reaſons, in Mic! 
37. and 38. Eliz. they all delivered their opinions abſolutely ft 

the defendant. 7 9 435 * | 

PoPHAM faid, he would have the auditors and ſtudents to ol 
ſerve thele points agreed by the Court. Firſt, That a recove 
had after ap erroneous fine, ſhall bar the iſſue in tail from havin 
a writ of error to reverſe that fine. Secondly, That a recove 
a a although erroneous, ſhall bar alſo a writ of error of the fine unt 
1. Roll. Ab. 789. it be reverſed. Thirdly, That a recovery which is void is a 
any bar. Fourtbly, That the recovery here is not void nor err 
neous, becauſe the writ ſhall be intended returnable the fan 
].ent, Wherefore, &c. But there was never any judgment et 
tered in this caſe, becauſe the parties were moyed to compound. 


sR 12. | Pearce againſt Bacon. 


If a copyholder A CTION upon the caſe for diſturbing him in uſing his cc 

clnims common mon; and where iſitatum fuit, Qc. infra manerium predicum 

3 — that every copyholder within the manor ſhould have common 

edge preſerip ſuch a waſte of the lord's, for two ſheep for every acre of arab 

A w ns ord; land; and that the defendant being lord there, had digged hole 

lor bimſclf, he and | burrows therein for conies, and ſo had diſturbed him of h 

muſt alledge it common. After not guilty pleaded, and found for the plain! 

— uſage. it was alledged in arreſt of judgment, that this preſcription for 

2 copybolder againſt his lord is not allowable : for every preſcript 

dy a es to have common ought to be, that the lord. hat 

13 — had for him and his tenants, &c. io be cannot preſcribe in th 
Lut. 13475 manner. 11 | dy 

2 „% © But all Tur Cova r reſolved, that the preſcription was good 

9.17% for there is difference where he preſcribes againſt a firanger ; the 

he ought to alledge the preſcription in the lord; but where be pr 

ſcribes againſt the lord himſelf, he ought to alledge it by v3 © 

uſage: and although in ancient time they were accounted or 

but as . tenants at will, and ſo might not preſcribe againſt the" 

lord, yet now they be accounted in an high regard, and ww 

| they may pre ſeribe for their eſtate in the land itſelf againſt by 

lord, ſo may tbey do for collateral things for the benefit of t | 

eſtates; as. common, .&c. Wherefore it was afterwards a0ju'g" 

eccordingly for the plaintrh. 


= 7. $2» =» ® , I 


Tz . 
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| Atkinſon againft Atkinſon. Cann 13. 
dif TINUE of goods. The plaintiff had judgment, and after Upon a ſcirr f- 
W * year ſued a /cire [avigs to have execution. The defendant , to obtain 
8000 geaded, that upon a writ of diftringas awarded to the ſheriff upon deſendant plead 
„ that judgment, he delivered ſuch goods to the ſheriff; and for the that he deliver- 


— 8 efdue, that they were appraiſed at ſo much by an inquiſition taken eq — * 
h eule ſheriff, and that he delivered the money to the ſheriff; but riff in ſitisfac- 


+ doth not aver this matter to be returned by the ſheriff. Here- tion of the jodg- 
yoo exception was taken, that this was not a plea to extort exe- tiff ge 1 n . 


eytion upon ſuch a ſurmiſe. | ſue on the fact; 
And of that opinion at the firſt was Poy Ham, Chief Juſtice ; for but if the jury 


den by ſuch a feigned plea, any one who hath judgment to reco- — en _ 


: if 
m er debt, ſhall never have execution. — But GawÞyY held, that filent as to the 
ey be rery well may plead it; for otherwiſe the defendant ſhould be money, * 
ve prejudiced ; for he might have twenty ſeveral executions ſerved — wt 
Mie! qzioſt him upon one judgment; and he ſhould be put to his re- A 
ly off a:4y againſt the ſheriff only, who peradventure is not worth it: Moor, " oa 


ul it is a leſſer miſchief to enforce the plaintiff, if his plea be true, ,,,. 

v take his action for it againſt the theriff; and if it be not true, 1- Salk. 320 
ove take iſſue thereupon, —Atcerward it being moved again, all THE 

avin Cox was of that opinion; whereupon he took iſſue accordingly. 

ove 4. Edw. 3. 18. 20. Hen. 6. 24. 21. Hen. 6. 5. 19. Edu. 3. 

e unt « Sire Facias”, 120. And afterwards iſſue being joined, the jury 

found for the plaintiff that the goods were not delivered, but nothing 

concerning the payment.” And it was heid for that cauſe to be an 

i trial, and that the plaintiff could not have judgment for that 

chich was found, but that he ought to try it de now. 


Faſter Term, 
| 37. Eliz. In the Common Pleas. 
Au Sir Edmund Anderſon, Knt. Chief Juſtice. 
Francis Beaumond, K. | 
Thomas Walmſley, J. + Juſtices. 
Thomas Owen, E. | 


vir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Kt. Solicitor General. 


- 


| thi Clun a ain /t Peaſe and Turner. * 
Michaelmas Term, 36. & 37. Eliz. Roll 1817. | 
TRESPASS, It was found by ſpecial verdi&t, that the place ;ypere by cur 


« land Yemiſable in fee, in tail, or for life; and that ane Henry may be nes 
6 was 2 copyholder thereof in tail, the remainder to Edward barrel by « 


bur in tall; and ſuffered a recovery with commdn voucher in a common reco- 


tn nature of a writ of entry, in the court of the manor (and er foifered in 
Ut under it the plaintiff claimed); and that afterwards he died due. 37. e 
7 ; _ that the defendant in right of Smith entered: Polt. 717 

zer they found, quod nulla fuit confuctull ro communibur | 
b. 7 vationibus ante ital. within the faid manor. Ef fi, Gr. 4 Oc 29.6? * 
tar * !- Roll. Rep. 49. Kitchen, 176. Moor, 358. 753. Salk: 146. Stiles, 450. Carth. 23. 

a. 167. Strange, 1199- Wilf. 26. 2. Vez. 596. Burr. 969. 1. Bac. Ab. 459. U. Wil 26 

WARBERTON, 


— 


* 


execution, if the 


WHERE is parcel of the manor of Brettenball in Efex, and copy - tom a copyhold _ 


Ferant it in fee 


* 
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Cru WARBERTON, for the defendant. It is firſt found expreſly, that 
it is an eſtate tail, and then it is not barred by this recovery 
Ton. Firſt. A warrant cannot be annexed to a copyhold; for he 

to whoſe uſe the ſurrender is made, is in by the lord; and he 
who would have a warranty, ought of neceffity to be in by the 
party. Secondly, A warranty is at the vommon law, and the 
citate in the land is by copyhold and cuſtom; and therefore the 
warranty cannot be annexed thereto 1 for thaſe eſtates are created, 
and they are demeſnes, and to be defeated. by the cuſtom of the un- 
nor; and therefore there ſhall nor be a tenancy in dower, nor by 
the courteſy of them without a ſpecial cuſtom : then without a 
warranty there cannot be any voucher nor recovery in value; and 

- without a recovery in value there cannot be any bar to the ifſue in 
tail. Wherefore, &c. 7... 

GLANvVILE held, that it ſhould bind. Writs of entry are al. 
lowable, be they with title or without title : and there are ancient 
precedents, that there haye been recoveries there in nature of real 

actions and receipts, and other courſes as at the common law, 

And the lord-keeper who now is, about twenty-ſix years fince, 
purchaſed a copyhold within the manor of Cafbiobury, in the 
county of Herts, which was entailed, and upon great advice h 
was to have a recovery. And whereas it was faid that warrant 
cannot be annexed, true it is it cannot be annexed at the time of 
the ſurrender ; but it well may be by a releaſe or confirmation af 
terwards : and admitting it could not be, yet none could counter 
piead it but the youchee ; and if he enters willingly into the war 
ranty, that ſhall bind him when the recovery is had: and if it be 
not good to bind iu Perpetuum, yet clearly it is a diſcontinuance 
Wherefore, &c. =” |. 

But all THE JUSTICES held, that this recovery ſhould not bind 
the iſſue in tail; far it ſhall not bind upon an expectancy of ar 
covery in value, which is-the reaſon that it binds for land at the 
common law: and here he cannot have any land in value; for be 
cannot have any land at the common law : and he cannot have cul 
romary land; for if it ſhould be ſo conveyed, the lord thereby ſhould 
loſe his fine; and one ſhould bold his land as a copyholder with 
out admittance. or grant from the lord ; which is contrary to the 
nature of copyhold, and contrary to the preſcription, which 's t0 
hold by copy, &c. But it is a diſcontinuance clearly, which can 

nte, 38 not be defeated by entry. Wherefore they gave day to ſpeak t 
6A that point. — Afterwards it was adjudged for the plaintiff. Bu 
guære, Whether upon the principal matter or not? Vide Hill. 3 

pl. 17. | OP | 


Brown againſt Foſter. 
Michaelmas Term, 36. & 37. Bliz. Roll 2892. 
2 EPLEVIN. The defendant avows for damage feoſant. Th 
4 plaintiff makes title as copyholder, and ſhews that within d 
be made to the Y | PY BO 
uſe of another manor of A. time whercof, &c, talis habebatur et habetur conſuetu 
without expref- that any copyholder of the manor may ſurrender in any plac 
— l within the manor into the hands of two of the copyhold tenaat 
a cuſtom that Kc. AND THAT there is another cuſtom, that if any ſurrender! 
the lord may the uſe of another, without expreſſing any eſtate, that the lord wa 


C48 2. 


to him to whoſe uſe the ſurrender is made, i. a good cuſtom; but it muſt be pleaded ou he had t 
do it. Kitch. 61 Co. Cop. 95» Pop. 125. Cro. Jac. 434 Cro. Car. 205 4+ Co. 49. b. * 
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it in fee to him to whoſe uſe the ſurrender was made. And the Brown 

plintiff-by copy (granted in this manor) made his claim. The de- ainfl 

ſendant thereupon demurred. Bur noTE, that the defendant in 

his avowry claimed by copy granted by the ſteward of the manor:; 2 

but he doth not expreſs the ſteward's name. 5 FT Mt. 
WiLL1aMs, for the defendant, moved, Firſt, That the firſt cuſ. 

om is not well pleaded, for it is pleaded by uſage and cuſtom; but 

le doth not plead that ever it was put in ure in that manor, which 

eght to be alledged. 21. Edw. 4. pl. 28. and 22. Edw. 48. And fo 

1 was held in this court in Sir William Hatton: Caſe, where it was 

jaded, guod tali. habebatur conſuetudo, within' a manor, quod licebit 

fai balls to impoſe a fine, &c. And the ſecond cuſtom is unreaſon- 

ble and void; for it is to limit and charge the land with a greater 

cate than the copyholder gave, which is unreaſonable, the lord 

king but the perſon and means of conveying it, &c. 2 905 
YELVERTON e contra. Firſt, The avowry is ill, becauſe he 

cms by copy granted by the ſteward ; and he doth not ſhew his 

ume, which is iſſuable. And as to the cuſtom, it is good and 

raſonable when a copyholder ſurrenders and ſhews not any eſtate, 

tht the lord may grant it in fee to him to whom the ſurrender 

rs made; for he is a chancellor in his own court to diſpoſe thereof 

rden the tenant leaves it uncertain z and therefore it was ruled 

lere, Lippingwell v. Bunting, that where à copyholder bargained 

ad ſold his copyhold (but he ſhewed not what eftate), and ſur- 

rendered it to the uſe of the bargainee, and the lord granted it to 

th erg in fee, it was good, and the bargainee ſhould retain 

tin fee, | | 
and of that opinion was THE w HOLE Cour in this caſe, that 

this cuſtom was good and allowable being uſed; ſo as when the 

tecant doth not appoigſhKhe eſtate of cy gue w/e, that the lord 

wy: the intereſt. of t land being betwixt the lord and the copy- 

toer, it is not unreaſonable that upon ſuch an incertainty the 

id ſhould aſcertain it. But for the plea they held, that the firſt. 

ultom was not well pleaded ; for it is not ſufficient to alledge a cuſ- 

ka that one might do ſuch an act, but that he uſed to do it; as to 

Lege dnayubile et dimiſſum, ct. They allo all agfeed, that the not 

ang ok the ſteward made the avowry to be ill; and then they 

ki, that the ayowry being ill, although the bar to the avowry 

Fre il, yet he cannot have return: whereupon the parties agreed 

0 pead denzwo; and ſo the matter in law was uot reſolved. 


ForTE 1. 


Ardern againſt Darcy. Carr 3. 


UTE. The plaintiff prayed a writ of ęſtreapment againſt the , writ of eſ- 

| tenant aud his ſervants.— Ax DpERSON donbted, whether it treapment 

no, becauſe the plaintiff is therein to recover his damages, ian uf in — 
Wiruskcbr and BEAUMOND held clearly, that it well lies : Po. 484. 974 
*%5/ be the damages are more than the tenant can recom- 

A he had deſtroyed the houſe and woods; and they relied 32 Her. 3. c. 23. 

17 tw. 3-pl. 32. 1 2. Rich. 2. « Eftreapment” plac ultimo, et 4 2 118. 

2 As which authorities are directly, that an eſt reapment Co. 4 * 
* attion.—And BxowNnLow, the prothonatary, ſaid that 6. Ed. 1. c. 13. 
"3 not any precedent, as he remembered, that it had been * int. 338. 


awarded 
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Adee award ed in a writ of waſte, but he ſaid he could ſhew precedents 

ee where it was awarded in a writ of entry fur diſtin. And Try 
* Covar ſaid, they were all one; for there damages are recorerihle 
Tas Coux v alſo commanded them to ſearch precedents, whether 
it lay againſt ſervants; for they doubted thereof. But it was after. 
wards awarded (a). *' | | 


+ (8) Beſides this preventive redreſs at common law, the courts of equi ier. 
hibited therein complaining of waſte and daftructum will grant an —— "a0 _ 


A | Vaughan againſt Beal. 


Protibitiondoes PROHIBITION being prayed for ſuing in the ſpiritual cour 
not lie for for the tithes of lands holden of the queen in carire ; it was now 
—_— _ moved, that conſultation ſhould be awarded, for that there is not 
at any cauſe to grant a prohibition ; for then he never ſhould have ary 
lands holden of remedy for them: for if he may not ſue for them in the ſpiritual 
— n court, he cannot ſue for them here. — And all THz Cour held, 
; that a prohibition lay not: for although V. B. R. 4ol. is, that a 
prohibition lies in this caſe, yet that is to be intended where it is ſued 
in chancery, where peradventure they may give remedy for the 
tithes. But becauſe they were informed, that there are the like prece- 
dents in the queen's bench, they ſaid, they would further adviſe, 


Carr 5 Hutchinſon againff Lewſon. 


In debt on bond DEL upon an obligation conditioned. WHERE As the plair 
er erer to 4- tiff was obliged in ſuch obligations for the defendant, that it 
W he were charged or moleſted in his body or goods for thoſe obli 
the defendant tions, he would within a month ſatisfy him for it: the defendant 
_— 3 ſaith, that be had paid bim ſuch a ſum for all his charges within | 
damaged, or month. It was thereupon demurred.— And without argument i 
that he had was adjudged for the plaintiff; for he ought to ſhew how the pla 
fatisfied the tiff was moleſted, and that he had ſatisfied ſo much ; or that he u 
Ante, 233. not moleſted; as if one be obliged, that he ſhall make ſuch aſſurance 
as the plaintiff's counſel ſhall deviſe; it is not ſufficient to lay tha 

Cowp.47. he made ſuch an afſurance, but he ought to ſay that the plaintiff 
- counſel deviſed ſuch an aſſurauce, which he had made. Wherefore 

without further argument, it was adjudged for the plaintiff, Ji 


5. Edw. 4. pl. 8. 22. Edw. 4. pl. 15. 35. Hen. ö. pl. 10. 


Cass 4. 


Car 6. ject Ward ogainſt Lambert. f 
Hilary Term, 35· Elia. Roll 34. 
A bargain and T TPON a ſpecial verdict the caſe was, That one by indentur 
een — 2 reciting, . That whereas J. S. was bound in a recogniz ane 


« and confiders= (c and other bonds for him ; now he, for divers good con wy 
'* tions” with. « bargained and ſold the lands to him and his heirs. | 
out money, is. inrolled within the fix months (a), but it was found there ., 
. * . . IN a 
it be recited the any money paid: and, Whether this was a good BARGA 

ws. 4,5 in SALE, or not ? was the queſtion upon demurrer. Are 
— for ANDERSON. Every owner of land may part Gand 
the bargainor. pleaſeth, if it be according to law: and here it ia not * 
; the bargain and ſale was becauſe the vendee was 


t 
7. Ro. Ab. 783, 1. Leon. 190- 1. Co. 176. a. vent. 137. 7. Co. 40. Cro. Jac, 127. Strange,! 
Will. 91. 1. Wood's Con. 656. Gilb. Uſes, 29, 51, 84, 112, 253. 1. Vern: 137. 1 
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fr he were, yet . cannot be 2 — . a ſale. But if — 
had been apt words, he might thereby have rail d an uſe by a. 
cen Me hat clearly not - bargain — ſale. : 3 
Wal MSLEY accord. In every bargain and fale there ought to 
he a quid pro quo. But the vender here hath nothing for his land, 
nd therefore it is void, but it might have riſen by way of cove- 
unt; but there ought to have been apt words, viz. a covenant to 
nd ſeiſed to uſes: for if I give land, or bargain or ſell land to my 
{, no uſe ariſeth thereby. — And to that opinion the OTHER Jus- 
11ces inclined, that it is not good by way of bargain and ſale, but 
dn it had been a good conſideration to raiſe an uſe by way of cove-- 
rant. Wherefore it was adjudged accordingly. | 
(e) See 27, Hen. 8. c. 16. 


Anonymous. 1 f C481 5. 
A CTION upon the caſe was brought for theſe words: Thou art The difference 
« forſworn, and I will make thee flower the pillory, or elſe it — 
« ſhall coſt me a hundred pqunds.” Et per ToOTaM CURIAM, an and — = 
bon lies not; for ANDER3ON faid, there is a great difference be- Ante, 133 
wixt the words ( forſworn” and «© perjured.“ For « forſworn is, 75 
zhere he ſwears againſt the truth in ordinary diſcourſe ; but ferju- Cra. Car. 288. 
cum oft quands jus alterius pervertitur, which is to be intended in a 
wdicial — 4 And this difference hath been allowed of: quod 
Cur14 concefſit, But to ſay, he was forfworn in ſuch a court, or 


berwixt ſuch parties, an action lies, Wherefore it was adjudged for 


the defendant. | | 
Jackſon again Neal. | C421 8. 

Trinity Term, 36. Eliz. Roll 298). | 

JECTIONE FIRM. It was found by ſpecial verdict, That If the lord of 
E the Lord Hunſdon was ſeiſed of the _ Paru-Garden in manor . 
be county of Surry, wherein are divers cuppholds, and made A all che copy. 
aſe of two of the copyholds and of the court baron for two holds, «+4 4 
ouſand years, ſaving to himſelf the ocher demeſnes and ſervices. feigen ſhall 
lhe lefſees kept court there, and a copyholder ſurrenders to the vn gy rote 
tle of A. in fee. A. obtains licence in court to let it for one — 39, 103: 
menty years, from Michaelmas laſt paſt. He makes a leaſe after- 
d for one and twenty years to begin at Chriffmas following to.4: Co. 26. b. 
be plaintiff, who entered, and being ouſted by the defendant, . 2 - "x 
ig; an ejettione firme : and, Whether this were a good grant by be. 8 
32 5 * by 15 copyholder allowable or not ? was the lb. Ten. 209. 
beltion.— And all THE CoURT held, that it good : for;'% © | 
\DERSON ſaid, this caſe hath been often . — Fx G3 _ TOP 486: 
te caſe of Lord Hatton for his tenants of Wellingborough, and of 
Apron ſince that time. And it hath been oftentimes held, 
1 ** wel contings as to that purpoſe for admittance 
| rs; for other wi i : PR 
cooler 167 erwiſc cnerg ONE of his qwn act might deftroy 

\D SECONDLY, They conceived that the leaſe la not warranted 4 
* pn, wad 162.90 ejeAlione firms lies upon this leaſe.——Af- mult Pura is 
EEE age oor” 0 OI 

| Poſt. 462. 


11- Moor, y Oro. 0 "hw 1 
I . 2 . Er ned Gilb. Ten. 497. Dougl. $3- 292. 564. 


Trinity 


"ZE 


22 


39 Trinity Term, 
37. Eliz. In the Queen's Bench. 
Sir John Popham, Kut. Chief Juſtice. 
Sir Francis Gawdy, Rif... 
John Clench, E,. | 2 Juſtices. 
Edward Fenner, E/g. uf 
Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Knt. Solicitor General, 
8 Grenningham again Ewer. 


5 Hilary Term, 37. Eliz. Rell 806. 
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bien EBT upon an obligation conditioned, That if the defen. 
bond condi- dant delivered unto. the plaintiff three obligations, wherein 
— — the plaintiff was obliged unto him, or ſealed and de- 
obligations, on livered to the plaintiff a releaſe of them, as ſhould be deviſed by 
to ſcal ſucha the plaintiff's counſel, before Michaelmas, that then, &c. The de- 
IG. fendant plrads, that neither the plaintiff nor his counſel did deviſe 
deviſed by the any releaſe before Michaelmas, Judgment þ aftio, c. And it was 
obligee before thereupon demurred. —GawDy held it to be a good plea; for 
3 '* there is a rule in law, that the conditions of obligations are alwzys 
is ber of the for the benefit of the obligor, and ſhall be expounded liberally for 
— — him: then there be two things to be done, viz. to deliver the ob- 
N — cn ligations, or to make a releaſe; and a releaſe cannot be made by 
leaſe before the the act of the obligee, becauſe he did not deviſe it; ſo by bis 
l act part of it becoming impoſſible to be performed, the law ſhall 

* diſcharge him of the other part; and it may be he had loſt the 
\. Roll. Abr. Obligations, ſo as they might not be delivered; and the intent of 
447. both was but only to have them diſcharged, which may be by a 
—— 142 releaſe made. Wherefore, &c.—CIENMCH. Without doubt he 
2 ought to do the one or the other, or at leaſt-wiſe to offer himſelf 
5. Co. 22. 3 to the obligee, that he is ready to make the releaſe, ſo as there be 
1. Mod. 264 not any default in him; for he ought to do the firſt act: for it 


. may be, the obligee would have required him to have made the 
301.783. releaſe, and he could not be found; ſo he by bis own act would 


have avoided the obligation, which is not reaſonable. —FExxER 
accord. Firſt, it is plain if both things reſt in the power of the 
obligor to perform, he may perform the one or the,other at hö 
election; and if before the day of performance, it becomes im- 
poſſible to perform the one thing or the other, by the act of the obi 
gee or of God, that he is diſcharged of the obligation; and ſo it was 
adjudged 4. Ed. 6. in Bendlow's Reports; although it becomes im- 
poflible by the act of God. But here the obligor hath not election 
to do the one or the other; but he hath power of himſelf to do 
the one thing, viz. to deliver the obligations; and of the other, Of 
2 contingent act to be done by the obligee at the election of ! . 
obligee, if he will adviſe it. But foraſmuch as the obligee bat 
not adviſed it, the obligor is now bound to deliver the oblige 
tion, the non-performance whereof is a forfeiture of the oblige 
tion.—PorHam accord. If it were disjunctive and abſolute to 4. 


/ 
' 
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©: rm the one or the other at the election of the defendant, and Ganvine- 
ove part afterwards becomes impoſſible to be performed by the act nan 
of the obligee, the obligation ſhall thereby be diſcharged ; but it is Kerl, 
dor here disjunctive at the firſt: but upon a poſſibility afterwards | 
may come to be disjunctive, vis: if the obligee deviſe the releaſe ; 

the which deviſe not being made, the condition is ſingle and abſo- 

lite to deliver the obligations. As if A. were obliged to infeoff me 

of certain land, or upon the return of B. from Rome to pay me 

wenty pounds, if B. never returns, yet he ſhall infeoff me. And it 

b clear, if the ſecond part of the condition had been, that he ſhould - 

make me ſuch a releaſe as J. S. a ſtranger ſhould deviſe, and he did 

not deviſe any, that the obligor ought to have performed the firſt. 

part of the condition. But here, becauſe the obligee himſelf did not 

deviſe the releaſe, the queſtion is, Whether he ſhall have advan- 

tage of the obligation? And 1 conceive it to be all one with the 

cale of 4. Hen. J. If one be obliged to infeoff me of ſueh land, or 

to marry A. S. before ſuch a day, and a ſtranger marries A. S. before 

the day, yet he ought to make the feoffment: but if the obligee 

married with A. S. before the day, the obligation is diſcharged. 

The reaſon there is, becauſe there is an abſolute disjunctive condi- 

tion at the firſt ; and when the obligee himſelf Jiſpenſeth with the 

one, the obligation is diſcharged. But here it is but a ſingle condi- | 
ton, without the act ſubſequent of the obligee ; which act not be- ( it was 
ing done, the obligation remains always on the one part to be per- moved again, 


formed ; whicu not being performed, it is forfeited. Where — ge be. 
ore, &c. (a). | 


dant, poſt. $39. 
Collet and Maiſh. _ Can 2. 
Ante, Page 371. Caſe 14. | 
I was now moved again. And Ga wr held it to be erroneous, 15 


and that it might well be aſſigned for error; for againit any rea: Ts 
thing done or returned by the fheriff as an officer there may be an —.— returns 
nerment. As, 6. E 7. Elia. Dyer, 234. a biſhop certified, that gan was e. 
le offered the oath to an eccleſiaſtical perſon, according to the 1. mmed, when in 
Hl. c. 5.3 an averment may well lie againſt it, that he did not of- 4d he . not. 
ler it. So if a biſhop certifies a refuſal of the payment of tithes, yet — we ; 2 
in averment lies againſt it; and the 31. Eliz. c. 3. is, that c the it cannot be al- 
ſummons ſhall be made at the church-· door, ond returned.” $0 it 5 —.— 
$0 the copulative, that the proclamation of the ſummons ſhall be by de 2 


made and returned; and it is not ſufficient to be returned, for then Ante, 80. 351. 
the ſtatute is of little purpoſe. | th 
but all THE OTHER JUSTICES e contra. For at the common 1. Roll. Ab. 631, 
av, if the ſheriff returned the party. ſummoned where he was not, 
thereupon a grand cape was awarded, there was not any reme- 
6, but a writ of deceit, and not error; for the Juſtices ought to 
credit the officers; and it is not any error in them to award a 
brand cape, So here, foraſmuch as it is of record before them, 
that the party was ſummoned according to the ſtatute, they are 
bound to award a grand cape, and no error in them. This ſtatutg 
b not intend to give other remedy than was at the common 
” for the tenant: and it is not reaſon, that this awarding of a 
3 upon this ſummons returned, and default recorded, 
"a be ſaid to be erroneous in the Court. Wherefore the judg- 
ut Nas affirmed.— But Por HAM and FæNNER conceived in this 


caſe, 


Trinity Term, 37. EHZ. In P. R. 
Corter caſe, that the party might have a writ of deceit, if the proclamation 
and of ſummons were not made according to the ſtatute ; for now he i; 
not ſummoned according to law. But CIERN H and Gawngy 3 
contra, becauſe it is a good ſummons by the ſummoners upon the 
land. Wherefore, &c. 5 | 
Cans 75 Day again Auſlin. 
| Hilary Term, 37. Elia, Roll 295, 
In debt for rent TYEBT for rent upon a leaſe for years. The defendant pleaded 
2 Aae the that before the leaſe a judgment was given in debt againſt the 
defendant may plaintiff, at the ſuit of J. 8. and af * 
deny its walidity. plaintiff, at the ſuit of J. S. and afterwards he made this leaſe; 
and afterwards this land was extended and delivered in execution by 
Owen, 10. elegit; before which extent, there was noibing in arreur.“ It was 
avil. 13 thereupon demurred.— And without argument adjudged to be 
Cowp. 588. good plea. | 8 de ; 
Carr 4- Stroud againf Marſhall. 


Inſanity cannot DET upon an obligation. The defendant pleads, that at the 
be pleaded in time of the obligation made, he was de non ſane memory. And 


— 4 debt on it was thereupon demurred.— And adjudged to be no plea: for 
Poſt. 6a: be cannot ſave himſelf by fuch a plea, and the opinion of Fitz: Her- 


bert held to be no law. Wherefore it was adjudged for the plain- 


— — A — — — 


F. N. Br. 202. d. tiff 
2. Bl. Com. 291. 1 a 
2. Bac. Ab. 825. 649+ 3. Bac. Ab. 87. See Mr. Hargrave's note [2] Co. Lit. 347. a. 2. Term. Rep. 396. 
Cart 5. Eaton and Monox againff Laughter. l 
Trinity Term, 36. Elia. Roll 407. | \ 
If a condition 111 upon an obligation of 40ol. conditioned, “ That if one f 
be in the diſ- « Rain:ford aliened his wife's land, if then during her lift he 4 
junctive, giving b 


a liberty to do purchaſed other lands of as good title and annual valuc to his 
o ie thing or * wife and her heirs; or do, or ſhall leave her by his laſt will {6 
8 — _ « much in value, by making her his executrix, or in a legacy; th:t 
party, and the © then, &c.” The defendant pleads, that the feme was dead, and 
one part be- that Rainsford is yet alive. The plaintiff by replication for breach, 
1 ſhews the time of the death of the ſeme; and that the ſaid Roinsferd 
tionis void · neither in her life nor ſince her death had purchaſed land of ſuch a 
value. And it was thereupon demurred. - , 

Moor, 357- ATK1NSON and Cox s argued for the defendant, that the obligi- 
Poph. g8. tion was not broken; for it is in the disjunctive, that he {ball 
Co. 5: decke. leave ſo much to his wife by his will, or purchaſe lands, &c. and 
56. the firſt is become impoſlible to do by the act of God; therefore 
Poſt. "8644 be is diſcharged of both. And in proof thereof they relied upon 
— 100 15. Hen. 7. pl. 2. 2. Edw. 4. pl. 2. 16. Hen. 6. * Aion upon ile 
Co: Lit. 146. © Caſe,” 44. & g. Eliz. 262. The other part is alſo impoſſible to 
225. 206. perform according to the condition, viz. to purchaſe lands to the 
Eu 450. wife and her heirs, the wife being dead; and the purchaſe need 
Jones, 151. 181. not to be made to the heir, for the heir is not named, but to take 
5 — 232. by way of limitation, and not otherwiſe; as in Bret and Ride 
1 peere Will. Caſe. And if it ought to be made to the heir, yet the obligaticn 
(617). is not forfeited ; for Rainsford is yet alive, and hath time dur”; 
ITY Will. his life to perform it. —HuTToN and TANF1ELD & contre. Al- 
1 352, though the defendant hath a disjonctive condition, be ought 


Sed vide Moor, 645. 1. Ld. Raym. 279. Sayer, 243. 1. Wood's Con, 312. | 


| pee 


” F 


the one or the other at his peril, and ſo is 21. Edw. 3. Eaxron 
5 f. 20. And although the buſband had time during all his life to | and | 
L rm it, yet it ought to be done during bis wife's life; for gan 
x "therwiſe the obligation is forfeited. As to infeoff, to reinfeoff Lavourtn. 
A 'he ſeoffor, he at his peril ought to do it during the life of the 
{for ; for that the time being incertain, he ought to perform it, Co. Lit. 219. b. 
But if there had been a certain time to do the one thing or 
te other, and it is become impoſſible by a ſubſequent act, that the 
1 ane of them ſhould be performed before the day, he is diſcharged 
; of both —And HUTTON cited Glen Caſe, Mich. 35. & 36. Eliz. 
Rd. 1227. to be adjudged in the common pleas; where A. pro- 
niſed to B. that if C. did not appear at Veſi minſler ſuch a day, that 
he would pay unto him twenty pounds ; and pleads that C. died be- 
fore the day : and ruled to be no plea; for he ought yet to have 
paid the twenty pounds. 80 18. Elia. in J. Rhodes' Rep. Barber's 
(iſe, in C. B. that where one was obliged that f. ſhould appear, 
the firſt day of the enſuing "Term in the ſtar-chamber, or otherwiſe 
he te would pay twenty pounds, A. dies before the day, ſo as by the 
dd of God he could not appear; yet it was ruled that the twenty: 
or pounds ſhould be paid, or otherwiſe the obligation ſhould be for- Ant. 257. 
1 ited. And Mich. 34. & 35. Eliz. in C. B. this caſe was betwint 
D- Trp and Bedingfield, A. was obliged in one hundred pounds 
upon condition, that he ſhould ſtand to the award of F. S. if he 
„. male any before the feaſt of M. or otherwiſe at the ſaid feaſt of 
M. to be at ſuch a place, ſo as he might be arreſted at the ſuit of 
the obligee, or elſe to pay twenty pounds at the 97 feaſt of M. 
No arbitrament was made before M. A. died, and the twenty 
pounds was not paid at M. It was adjudged that the obligation 
ho ws forfeited, - Po Ha M. It cannot be ſo as you put the caſe ; poſt. 5664. 
* but if it were that he ſhould appear, or that be ſhould appear there, 
or otherwiſe that he ſhonid pay twenty pounds, and he died be- 
fore the day, yet the twenty pounds ought to be paid; for thete 
b not any disjunctive condition, that he ſhould do one of the two 1. Bac. Ab. 433. 


d | 
5 things at any time before. But until Michaelmas he is obliged 
* wy to appear; and if he appears not, then comes the ſecoud 


condition to have his eſſence, vi. to pay the twenty pounds: ſo it 
b not to be paid but upom the nop-performance of the other. 
and atterwards in the principal caſe, all THE JU$T1ICEs reſolved, 
that the obligation was not forfeited ; for by the expreſs words of 
ie condition, it is limited to Rarnsford to perform it at any time 
during bis life; and the impoſſibility thereof cometh by the act 
ad Cod, which ſhall not turn the obligor to any prejudice; ſo as 
pow, being prevented of part of the time, he is diſcharged from 
| "forming it. But when the law appoints a man time to do a thing 
ing lis life, he ought at his peril to ſee it is performed, other- 
| the obligation is forfeited. And when a man hath election Ant. 396. 
. 2 one thing or another before a certain time, and by the act of 
3 become impoſſible that be ſhould perform the one, the 
> privilege him for the other, that he ſhall nat forfeit 
n gation by the non-performance thereof,—And fo Fexxer 
y Was adjudged in 4. Edu. 6. in Bendlow's KNeporta.— And they 
except Caw DY) held, that the obligation was for ever diſcharg- 
bat Cawpr conceived, that the abligatian was not yet 
for feitcd, 


— 
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Ea ron forfeited, but that he ought, during his life, to purchaſe land; to 
Monoxr the heir of his wife, otherwiſe the obligation ſhould be forfeited 
againſt but THE OTHER JUSTICES were againſt him in that point. Where. 


HP 7 fore it was d for the defendant. 5- Co. 21. b. 22. 


Cas 6. | | Welcome againſt Gryll. 
Michaelmas Term, 36. & 37. Eliz. Roll 354. 


— in ERROR upon a judgment in the common pleas. The error 
the chriſtian aſſigned was, That a writ of debt was brought by Taos 
N WgL cou; and the judgment entered, quod predictuf Jonanues 
the judgment is WELCOME recuperet, Wc. where it ſhould have been THOuIs. 
error. And it was prayed that it might be amerided ; for it was but a mil. 

priſion and miſ-entry of the clerk. —Sed non allocatur. But the judg- 


Moor, 366. | 
Gold. 124. ment was reverſed. 


Cro. Car. 463, Vent. 217. Hob. 327. Ray. 39. Comb. 64. Cowp. 425. 


cas 7. by Meggs again Griffith. 
Slanderous CTION for theſe words: « One told me, that he heard lar, 


— yang te that Mifireſs Meggs had poiſoned her huſband ;” abi reve 
aQionable, nullus dixit, &©c. Upon not guilty pleaded, it was found for the 
plaintiff; and now alledged in arreſt of judgment, that an action lies 

Moor, 406. not for theſe words; for it is but à report of a h-ar-/ay, which can. 
Rs 138- not be any diſcredit. —But notwithſtanding it was adjudged for the 
— plaintiff; for it is a great defamation, and is a cauſe of drawing her 


name and life in examination. Wherefore, &c. . 
» [ 


Cacx 8. | Howel againſt Williams. 
Eafter Term, 36. Eliz. Rall 333. 


Writ of entry at ERROR upon a judgment in a writ of entry ad communem legen: 
2 wm _ The error was aſfigned, in that it was not ſhewn in the coun!, 
eh — *k. that the tenant by the courteſy (who aliened) was dead ; for other- 
_ courteſyis alive, wiſe this writ lies not; but the writ of entry in conſimili aß. d. 
— 1 . non allocatur. For although this action lies not in the life oi 
to be dead. tenant by the courteſy; ſo that if he be alive, the plaintiff bath c 

any cauſe of action; yet it ſhall be ſo intended, eſpecially whet 
F, N. Br. 207. the tenant hath pleaded thereto, and admitted it; and if he wer 

alive, the tenant ought to have alledged it. Wherefore the Jug: 


ment was affirmed. - 


Cart g. Sir Humphrey Ferrers and Others againſt Wigoal. 
> Hilary Term, 37. Eliz. Roll 848. 
„ "TRESPASS, as executor of Edward Holt, for the taking of r 
— — ox. The defendant juſtifies as ſervant to John Ardern, fot 


der a — of that Sir John St. Leger was ſeiſed of the manor of Bardeſity, within 


— wowes hg which manor is ſuch a cuſtom, that every tenant of a 


attorument ſball be intended; for it is collateral to the title. vithio 


Trinity Term, 37. Elis. In B. R. RE... 3 


«hin the manor dying ſeiſed thereof ſhould pay an heriot, wiz. Si Hou 
hi beſt beaſt 3 and that the lord might ſeize it; and that one John hn Fo _ 
Hil was tenant of a meſſuage within the manor 3 and that Sir h greys 
it, Leger infeotted of that manor one Corbert and Lewſon to the uſe N 

of the ſaid Jahn Ardern; and that afterwards the ſaid ehr Holt nr. 
ged ſeifed of that meſſuage, which deſcended cuidam Edvardo Holt; , Bl. com. 330 
ind that he died ſeiſed being poſſeſſed of that ox: thereupon he as 

ſervant to the faid John Ardern, and by his command took it as an 

lerit, c. And it was thereupon demurred.—-Firſt, For that he 

entitles Jabn Ardern to the manor as a purchaſor, viz. by feoffment; 

1nd ſheweth not the attornment (a) of Joh Holt, the tenant, whoſe 

ſcuices are demanded; for otherwiſe he cannot entitle him to the 

{-ryices of that tenant ; and although a man may plead the feoff- 

ment of a manor, and that by force thereof he was ſeiſed of that 

manor, without ſhewing the attornment of the tenants (for it is ne- g. Co., 82. b. 
{ary to be intended as livery without pleading it); yet when he Yely, 135. 

vill entitle himſelf to the ſervices of any particular tenant, he ought 8 it. 310. 
expreſsly to ſhew his attornment. —Sed non allocatur ; for THE nh PN re 
Cour ſaid, there was not any difference in the pleading: of the 
one caſe more than of the other, but that the attornment may be 
rell intended: and if he did not attorn, the other ought to have 
pleaded it. And they all here agreed, that by the feoffment of the 
nner the ſervices paſſed not without an exprels attornment: but that 
wr may well de intended in the pleading, if the contrary be not ſhewn. | 
; ANOTHER EXCEPTION was taken, for that he pleads this meſ- An omiſſion of 
ſuge to deſcend cuidam Edvardo Holt, and doth not ſay prædicto che word lr 
Edvardo Halt teftatori ; fo it ſhall be intended to a ſtrange perſon; fuld b Ai 
ind then the plea is not good. Sed non allocatur; for he juſtifies the 1 
taking after the death of Edwward Holt the teſtator; and to him it | 
ſhall be intended to be referred, and not to any other. Wherefore 
vihout any great arpument it was adjudged for the defendant. | 


(e) Attornment is now rendered unueceſſary by 4. & 5. Ann. c. 16. and 11. Geo. 2. 
C iy. , 4 12011 


[AS 
[ES 


nile 


% 
8 


Yelverton agaznft Yelverton. 
Hilary Term, 35. Elia. Rall 272. 


© 


Cox deniurrer the caſe was, The father covenanted by inden- & covenant to 

ure, in conſideration of natural affection, to ſtand ſeiſed of ſtand ſeiſed to a 

his lands which he had, and which be afterwards ſhould pur- ab * 
vale, to the uſe of himſelf for life, and after to his youngelt fon covenantor 

W his heirs z afterwards he purchaſed land and died: and, Whe- ſhould after- 

ber the eideſt or youngeſt ſon ſhould have it? was the queſtion.— — 2 

cox argued for the youngeſt ſon, that he ſhould have it; for Poſt. 423. 493. 
Wl coveuant ſhews his intent expreſsly, and is to work in futuro; 

therefore good enough: as if a man dexyifeth lands which he 3. Ro. Ab. 790. 

not, and after purchaſeth them: ſo it one covenants that he Net, yu 

G purchaſe lands before, Michaelmmas, and that before Eafler. Winch. bo. 

aving be will levy-a fine of thoſe lands which ſhall be to fuch Fits. 5 

i and he levies a fine, and doth not limit any uſes, it ſhall be © Will. 73. 
das to the covenant. before the purchaſe (qued Fuit conceſſuni Gilb. ou Uſes, 


Casz 10. 


of an cue a 
* UELAN); for they ſhall be as uſes declared upon that tine |," 8 
1 ect he thewed his intent before. —But in the principal caſe worry 3 


| Thx g 5 k l 
4 png RT held, that this covenant veſts nothing in tle *- Bl Com. 330. 
ber ſon, and is not ſufficient to veſt any uſe in him of this >> gs 
Dougl. 716. 1. Term Re | . 2. Tecm Re . 78, . Icrm Re X 81 
UV. ELIZ, PART 1. ei ni © © . 


made in a river, 


402 | | Frinity Term, 37. Elia. In B. R. 
Yeuvexron land; for a man cannot by a covenant raiſe an uſe out of land which 


again he hath not: for no more than a man may charge, let, or grant 3 
ilirer. thing which he hath not, no more may he limit an uſe out of Eng 
which he hath not. Alſo upon every feoffment or purchaſe, the 
feoffor or donor from whom the land paſſeth is to limit the uſes 10 
the feoffee or purchaſor; then before the purchaſe one cannot limit 
how the uſe ſhall be, viz. that it ſhall be to his youngeſt ſon, where 
the feoffor hath limited it to the uſe of him and his heirs ; which 
ſhould be to limit an uſe ont of an uſe, which the law will not ſuf. 
fer: therefore judgment was given accordingly for the eldeſt fon, 
And here a caſe was cited in 20. Eliz. (but neither the name nor in 
what court was mentioned) that a mortgagor intreated a ſtranger to 
redeem the land at the day; and covenanted by indenture, that 
after fuch redemption the ſtranger ſhould have the land to him and 
his heirs; and that he in conſideration of ſuch à ſum would Rand 
ſeiſed to the uſe of him and his heirs ; the ſtranger redeems the land 
at the day, the mortgagor enters, the deed is inrolled within the fix 
months: yet ruled that nothing paſſed; becauſe he had not an 
eſtate or intereſt therein at that time to contract for it. 


Sazz 114 Beſwick againſt Cunden.. 
| Hilary Term, 35. Eliz. Roll 493. 


A CTION upon the caſe. For that the defendant levied a dam it 
Sm A ſuch a = ſuch a day, whereby it ſurrounded the land ol 
fo — — S. who afterwards infeoffed the plaintiff thereof; and that the de 
— axe endant adhuc malitiese cuſlodivit the ſaid dam, whereby the plaintiff 
adjoining land, land is ſurrounded. Upon this declaration it was demurred in law. 
the torr mo PELHAM. The action is not maintainable, in regard the plaintig 
the Cle of che had not any thing in the land at the time of the nuſance erected 
land; andthe and there is not any new thing done to his injury; and in proo 
1 thereof cited 4. Aſſiſe, 3. 2. Hen. 4. pl. 11. 18. Edw. 2. A iſe, 37 
action on the But the caſe in 14. & 15. Elia. Dyer, 3 19. is good law: for chere 
caſe for the the Lady Brown made a new nuſance by every turning of the cock 
ms for which ſhe was puniſhable, although ſhe made it not at the firſt 
every continu- but here the land was ſurrounded by the levying of _ a 
_ is afreſh continued ſurrounded ; ſo the firſt nuſance continues till this preſent 
— = 251, and therefore the feoffee ſhall not have his action. ; 
Poſt. 520. FosTER, 2 contra. The action is not brought for the levying © 
the dam, but for the continuing thereof ſrom- ſuch a day to 7 
Moor, 353. which was after the plaintiff's purchaſe; and Fitz. N. _ 
ENA N the heir of the feotfee ſhall have it againſt the feoffee of - 
r 73.101. levied it. And in Paſch. 25. Eliz. it was adjudged in this N 
* 56. NolfF' Caſe, where one erected an houſe fo near to —_— 5 
” Co. - mg the rain deſcended from the new houſe, &c. and the wb — of 
Dyer, 319. action upon the caſe for the nuſance made by building t 
2 '44 his father's time, and recovered by judgment. vlog 
14. Raym. 277. Ga wor, Juftice, The action is well brought for — 9 
2. Salk. 459 the firſt nufance, but not for the levying thereof; and l ord 
action is well brought for the keeping it up in bis time, 
the levying thereof. | 
| Pawan, There will be a difference when there F 1 
profit remaining unto him to whom the nuſance 1s levied. - 


it is clear that none ſhall have the action but he to * 


rr 


* 


Trinity Term, 37. Elis. Iñ N R. 403 


Ine; 36 if 1 have pot- water running from my river to my home, Bexwren 
ud T. $. ſtops it in his land before it comes to my land, and I die, 5 N 
or make a feoffment over, my heir or feoffee have not any remedy 61g 
bor this: for made before their time. But where any profit remains 
vhich comes to the heir or feoffee after the nuſance done; there 
for ſo much of the profit as is come unto them, and is taken from 
them by the continuing of the nuſance, they ſhall have their action: 


Ire 
ich then bere by the levying of the dam the inheritance of him to whom 
ul. i 1:5 le vyed is not taken away; but although his land be ſurrounded, 
on ſane profit remained unto him, which he hath conveyed to the feof- 


fe; which being taken from him by the continuance of the nuſance, 

+ is reaſon that the feoffee ſhould have his action. And therefore if 

ove levies a bank in a river, whereby part of my land is ſurrounded, 

ud zfterwards I make a feoffment of my land to J. S. and after- 

wards another part is ſurrounded by reaſon of that bank, he hall 

hare an aſſiſe of nuſance ¶ quod fuit conceſſum ]: ſo here, for that the 

knd of the feoffee grew 2 mals ad pejus de die in diem, by reaſon of 

the ioundation made by this dam, it is reaſon the feoffee ſhould 

hare his action. The ſame law is for a non feaſance, vis. for not re- 

uring of a bank, where, &c. | | | 
CLexcH and FENNER, 2 contra. Becauſe the tort before made is (/ vide poſt. 

etinguiſhed by the feoffment ; and there is not any thing done 520. where it 

face the feoffment which the feoffee could puniſh. Wherefore, ?PP<2rs that 


judgment was 


A.- But afterwards in Mich. 37. & 38. Elia being moved again, given far the 


40 ul The JUSTICES agreed, that the action was well brought, defendant, upon 

ede Vhcrefore it was adjudged accordingly for the plaintiff (a). A | 

tiff” | | | | 

. Brook againſt Watſon. Care 12. 

mein = | 

ted ACTION upon the caſe. And declares, Whereas he was an al- Words not 

proo derman and a merchant in Terk, and had always kept a true *Qionable, 

37 debt book, that the defendant ſpake of him theſe words; “He is a 

tber falſe knave, and keepeth a falſe debt book; for he chargeth me Moor, 409. 

cock with the receipt of a piece of velvet, which is falſe.” After not | | 
y pleaded, and found for the plaintiff, it was moved in arreſt of 


Went, that an action lay not for thoſe words. 

Hosgar, for the plaintiff, moved, that the ation was maintain- 
e decauſe they touch him in his trade of living; for in a merch- 
i fidelity in his trade is requiſite; for he many times buys and 
[uct his wares upon truſt, ; 

bu l THe Jus T1CEs held, that the action lay not. For the firſt 
. ads, «He is a falſe knave,” it is clear that an action lieth not. 
r the ſecond part, that . he keepeth a falſe debt · book, it 
t xtionable, for it is not any diſcredit unto him; for it may 


10 | uu ſervant keepeth it, or that ſomewhat might by overſight be 

e Mered therein. And it is not of neceſſity that every mer- 
"I ſhould have a debt-book ; and by that diſcredit there is not 
_ , <oit to his trade: as to ſay of a counſellor, that * he 


ers the name of his client in his book, vis. the plaintiff for 


ot f i. tendant,” is not any cauſe of action; but ta ſay, that a 
- den gives ill counſel, or that a merchant is a bankrupt, an 
Th ki ) becauſe it toucheth them in their profeſſion. Pop Hau 


| at the ation was not maintainable, becauſe the defen- 
Joe vnly of a grievance unto himſelf by that falſe entry, and 
. . not 


F 


Bzoox not in general words to diſcredit him; for if he bad faid to others, 


Tant, „ Take heed how you deal with him, for he keepeth a falf 
* a ec boo n 
Van. then peradventure an action ould lie, becauſe he drew other — 
mers from him. Therefore it was adjudged for the deſfendant. 
Carr 13. | Well « Stringer againſt Staulack, 4 10 
ENT | Hilary Term, 37. Fliz.” Rall 325. 
Treſpaſs for a ALSE IMPRISONMEN TF. For that he took and impriſoned 


wrongfultaking 1 him for the ſpace of an hour. The defendant pleaded, that 2 
ND capias ad ſatisfaciendum at the ſuit of J. S. iſſued to the ſheriff 9 
dflibeetion by Wilts againſt the plaintiff, who made his warrant to the defendant 
egal proceis. to arreſt the plaintiff; wherevpon he by virtue thereof arreſted 
ens the plaintiff. Et, hoe, &c. The plaintiff replies, that after the 
e detained him _. 72 ; | / cane 
aſter a ſuper ſade- Wit of execution awarded, and before the caption and imprifyn 
ar to the writ. ment, he ſatisfied the ſheriff of the monies, &c. ; whereupon the 
— dom ſheriff made his warrant, directed to all bis bailiffs, &c.; that the 
— declaration; ſhould furceaſe the execution; and that he delivered it to the 
for it only plaintiff; and that the defendant arreſted him; and preſently aſie 
— — of the arreſt he ſhewed unto him this diſcharge; and yet notwith 
impr:/:mmen'; ſtanding he detained him in priſon for the ſpace of an hour. T. 
and omits the defendant rejoins, that he was illiterate ; and preſently after thi 
2 * teln. delivery of the warrant of ſuperſedeas from the ſheriff, he went to 
Abe: literate man to know the effect thereof, and in the interim detaine( 
Lut. 588. 1402. him in priſon ; and as ſoon as he was informed of the conten 
Cro. Jac. 180. thereof he ſet him at large. It was thereupon demurred; for 
2 57 was faid, that he taking upon him the office to be a bailiff, ough 
5344. * i 
7. Mod. 194. not to be ignorant thereof, or what he is to do; and that preten 
8. Mod. 225. of ignorance ſhall not excuſe him, but at his peril he is to take nc 
366 to4. 206, tice of this diſcharge, &c: 8 
307,351. Fg N NEN. When he is once taken by force of a «ca. fa. the ſh 
12. Mod. 230. riff himſelf could not have diſcharged the priſoner without offene 
v £ nnd 299. to the law, although he had received the monies ; for the writ 1 
4. Ba. Ab. 463, capias ad ſatisfaciendum, ita quod habeas corpus ejur, Fc. Soalthoug 
46 f. in n he pays the money, yet the ſheritf onght not to diſcharge him; 3 
if he do, he is chargeable with an eſcape : wherefore his warrant 
no warrant to the bailiff, after he was once arreſted, to dilchart 
him; and the defendant did well, and no tort in detaining of bit 
And of that opinion was Por HAu, Chief Juſtice. 
But Gawpy and CLENCH held, that in regard it was but 4 
of execution, and to have the money in court, be having recen 
the money, ought not to have arretted the party ; and if he h 
arreſted him, might well diſcharge him. Vide 33. Hen. 6. th. 4 
per Danbie. 13. Hen. 7. pl. 16. 21. Hen. 7, pl. 23. But 25 4 
point of the bailiff's ignorance they deliverzd not any opinion. 
FExNER held, that te well might take time to be informed ther 
and he is not compellable to take notice of it. But Po? 
doubted thereof. oth $3 b 
 Gawpy then moved an exception to the replication : ” 
that after this warrant of ſuper/edeas from the ſheriff deliverc g 
him, he detained him in priſon; and ſo complains of the * 
impriſonment, but ſpeaks nothing of his caption, whereof 1 
plained in his declaration; ſo there is a manifeſt departure * 
tor it maintains not his count. And ſo, for this cauſe only, 


adjudged for the defendant. BY Pe 


OY 


Trinity Term 35. Eliz-» In B. R. 4s 


TY, 


5 16 Peter Carye's Caſe. . Can 14. ; 


TER CARYE was indicted for drawing his ſword in auld Drawing a 
P 7.5 ſedentibus Curiit; and in diſturbing t e ſheriff in mak- _—_—_ 
ing an arreſt upon one T. by force of a bill of Middleſex ; and be- indictable, tho - 
mp arraigned and found guilty, had judgment of perpetual impri- 2 al IG 
{nment, and to pay a hundred pounds to the queen. | 0 the 
Axp NoTe, Upon the evidence it appeared to be upon the 1 
firs aſcending the court of wards, and ſo out of the view of the Owen, 120. 
Courts But Poe HAM ſaid, although it were out of the view of «. Hawk: 88. 
tic Courts, yet if the indict nent had been as it ought to have „ e 
(and as we have precedents thereof in Edo. 4) viz. coram domind 
feind, the judgment ſhould have been, that his right hand ſhould 
have been cut off, and that he ſhould forfeit all his lands and chat- 


tl, and have perpetual impriſoirnent. 


Gray again Fletcher. | Can 15. 
Hilary Term, 37. Eliz. Nail 601. | 


[PLEVIN. The defendant juſtifies for damage feaſant. The If the jury find 


r X that the plain» 
plaintiff claims common in the place WHERE, &c. Iſſue 1 b, PA! 


tiereupou; and the jury found the pretcription ; but further mon prout he 
found, that he and all thoſe whole eſtates, &c. had uſed to pay for eee eee 
the ſaid common every year a hen and five eggs: and if, &c. they pay a — reacs 
prayed the diſcretion of the Court. It was thereupon moved, that „ e d- 
k vas found againſt the plaintiif,, for it is not found as he alledged; ders re” 
for he alledgetli it as abſolute, and it is found conditionally, 9:2. if , —_— at 
be paid for it. 2 preſcriptions. 
ornau. I was of counſel with a Devonſhire Ca/e, where a m_ 415- 445+ , 
man preicribeth ta have pot-water out of a river; and iflue there- 4 "ihe | 

bn, and found that he uled to have it, paying ſixpence by the wr hag | 
Kar; and adjudged that it was found againſt him who preſcribed. Cro. Car. 433. 
lat that is not like to this caſe; for there was a condition executory 1. Saund. 3:9, 
cry year with the preſcription, and therefore it ought to be in- 9p rag Sag 

trely uledged. But here it is a thing collateral from the preſcription, 1-Roll. Rep. 121, 
ud the preſcription is perfect without alledging it; wherefore ir is Hob. 42. 


rl enough found for the plaintiff, ; Bull. N. F. 59. 


Gawpy ſaid, that if the hen and eggs were not paid, in this 1. Will. 263. 
ale he might diſtrain the plaintiff's beaſts going upon the common, 1. Burr. 442. 


; . Cowp. . 
though it were upon his own land; quod POPHAM concefſit. Dougl. 666. 


* 


Wicrcfore it was adjudged for the plaintiff. 26. Hen. 8. pl. 5. 


Wilcocks agam f Watſon. | | Cas 16. 
Hilary Term, 37. Eliz, Roll 1011. : 


Wan upon an obligation againſt him as executor of 4. The A huſband who 
deſendant pleads p/ene adminiſtravit; and iſſue thereupon. The 277 + ms 
J in) a ſpecial verdict, that A. made E. his executrix, and ſl 15 
el poſſeſſed of divers goods, which E. made a fraudulent gift of poods, which 
be goods to J. S. &fc. and continued in the poſſeſſion of he being ſole 
1 ba of by covin, ſhall be charged is executor de ſon tert. Vide 43. Eliz. & 8. 2. Term Rep. 
%. Mo. 256. 2. Leon. 223. 5. Co. 54 Ke 8 
1 3 


406 | Trinity Term, 37. Eliz. In B. R. 


Wi ocxs them, and took the defendant to huſband and died; that the de- 
. 5. fendant is poſſeſſed of part of thoſe goods of the value of, &c. and 
x paid legacies; and if thoſe goods ſhould be found to be aſſets in his 
8. hands, they found for the plaintiff; and if, &c. for the defendant 
n. 1 not , 
as. —FENNER held, that they ſhould not be aſſets; for although being 
Pol. 565, but fraudulent, it ſhall be ſaid ro be a void gift againſt the donor 
and creditor, and ſo liable to his debt; yet it is good betwixt the 
donor and donee ; and ſhall not be faid to be aſſets in the hands of 
any but the donor or donee ; but here the huſband is a mere ſtran- 
ger thereto. Wherefore, &c,—But all TE OTHER JusrTices 3 
contra ; for they by the common law (the gift being. fraudulent) are 
liable to the plaintiff's execution. And Popnam lid, if the gift 
were good againſt all but creditors (as it is), then they belong to the 
donee, and un his hands are liable to this debt; and if the gift be 
void, they remain to the executors of the feme; and then the baren 
having taken them and paid legacies, is chargeable by reaſon thereof 
8 as Executor de ſon tort demeſne. And ſo thoſe goods gudcung e vd 
8 datd, are liable to this debt in whoſeſoever hands they come, unlels 
by title paramount, or by ſale bond fide. Wherefore it was adjudged 

for the plaintiff. | . 


Wheeler again, Collier. 
Hilary Term, 37. Eliza. Roll 


Casr 17. 


If an admini- A SSUMPSIT. And declares, that the baron of the defendunt 
ſtratrix promiſe was indebted to the plaintiff in fifty pounds for beer, and 


to pay a debt ß. LE , : 
nets died inteſtate, and adminiſtration, &c. was committed to the defea- 


in conſideration dant; and that afterwards the defendant, in conſideration that the 


— plaintiff would deliver unto her ſix barrels of beer, aſſumed to 


nds her i | 
— — an pay to the plaintiff, as well the fifty pounds due by the inteſtate, 


r will as for the ſix barrels delivered unto herſelf; and that he thereupon 
he forboth „ had delivered to the defendant fix barrels of beer, &c.—And after 


debts, and judg- N * ' 
ment de bodi 8 10D aſſumpfit pleaded, and found for the plaintif?, and entire dams. 


Propris may be ges aſſeſſed, as well for the one debt as for the other, it was moved 
66 in arreſt of judgment, that the plaintiff ſhould not recover; be- 
Moor, 4i9- cauſe for the inteſtate's debts the judgment ſhould be againſt the 
2. Cr. 116. defendant, de bonis reftatoris ; and for the beer delivered unto her- 
Noy, 19. ſelf, de bonis propriis ; and therefore the plaintiff ought not to haze 


1 joined them in one action, or at leaſtwiſe, that damages ought tc 
5. Lev. 73. have been ſevered by the verdict. 


2. Keb. 8 l.. PorHAM. It is clear that one cannot join in one action av 
2 ſumpſit of the teſtator, and an Ame of the defendant for his owe 
Carth. 236. debt; but here the defendant aſſumed for the debt of the inteſtat 
Hob. 68. 184 and her own debt; and if ſeveral judgments be to be given, tis cle 
| ogy 123" that there ought to be ſeveral actions brought for them. And 
NON conceive that ſeveral judgments ſhall be given, viz. for the inteſtate 
debt, if he hath, &, Et I non, de bonis propriis ; for, it Ju! 

ment ſhould be given de propriis bonis generally, then ſhe, not 

ſtanding ſhe had no more goods of the inteſtate's than to ſatisfy tb 

debt, ſhould be bound to pay legacies ; and chat payment {hovi 

not excuſe her, which is nat reaſonable. Fe 

But all THE OTHER JUSTICES 2 contre; becauſe this N 

brought againſt her of her own ofſump/it : the judgment aw? 

general in both caſes de bonis propriis, for it is a charge by ber 72 


/ 


Trinity Term, 37. Elis. In B. R. 407 
aft; yet if it had been de bonis teftatorys, ſhe ſhould have paid it to Wurzrzk 


WY edi nia bore ern allowed 8 

1 myſt 25 adminiſtratrix, it is become her own proper debt, as if 

. he had entered into an obligation. Wherefore, &c.—Afterwards 

g Mich. 37. & 38. it was adjudged for the plaintiff. wg 

r | | | | N 

e Bateman again Spring. ale den ,, 
« Hilary Term, 37+ Elix. Rell 320%. .- | 

e 4SUMPSIT in Londen. The defendant pleads a concord in in tranſitory ae- 
by elt of all matters, treſpaſſes, &c. but in London, n de- 
ft z that be aſſumed in Londen. The plaintiff maintains his de- fes the place. the 
ie caration, and traverſes the concord; and it was thereupon demur- plaintiff may 
de And after argument, it was adjudged to be a good traverſe — Fodor, 

en for otherwiſe by a falſe plea a man ſhould make all actions tranſitory — 99. 8 
f to be local, which is againſt law: and of that opinion was THE Oh 
lors CounT. Wherefore it was adjudged for the pls intiff. Co. Lit. 282. b. 
els | | 1 1. Strange, 116. 
bo 1d. Raym. 121. 


_—_ 


Trinity Term, 
37. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Kt. Chief Fuftice. 
dr Francis Beaumond, Kt. | 


2 Thomas Walmſley, Eg. | Fuſtices. 

pon Thomas Owen, Z. , 

2 Sir Edward Coke, Kut. Attorney General. 

uw Sir Thomas Fleming, Knt. Solicitor General. 

de- f XY 
the — ——— 


Chriſtopher Baker againſt Searle. Care 6s 
Hilary Term, 37. Eliz. Roll 1144. | 5 


| JECTIONE FIRMA. Upon not guilty pleaded, a ſpecial A verdi& in 
redift was found, that Edward earl of Bedford was ſeiſed in fleet find- 


leaſe the reftory of B. ee decimis inde, bc. (which are the tithes in tent in tal. 
nd > 00) and let it to John Willet and his aſſigns, for the lives of muſt alſo find 


Mer ber Baker Joan Baker his feme, and Chriſfapher Willet ths COmMMmence» 

1 i , | al | 3 and 

the ſaid obn Wille demiſed the Taid rectory and tithes to one — wp the 
and heirs, to the uſe of Chri/apher Baker the plaintiff life of the te- 

* yiity-nine years, if any of the / que diet ſhould ſo long live; „ 


dates W, A querens fai paſeſſonatur, until the de- 
C. N. p . 


Ane Co. 1. 
. | r ul * it. 441. 
lu. 4 44% 8. Com. Dig, 51, 79. Cowp, 626. Paſt. 443- Ant. 131. 2+ Cre. Jac. 412. 


And 


408 
Biss | 


againſt 
SW ARTE. 


eſtate: and that THE Cour held to be an apparent fault. Alf; 


averred: and if he be dead, Chriſſopher Baker the plaintiff is in as 


Carr 2. 


Where ſeveral 
enter into ſeve- 


ral covenants in 


the ſame deed, a 
releaſe to one of 
the covenantors 
will not diſ- 
charge the 
others. 


Poſt. 470. 546. 


2. Roll. Ab. 30. 
5. = * 23. 
2. Sa . 574. 
Bull. N. P. 268. 
$. Com. Dig. 
232. 


2 1 . | ”s . D 
againſt the others. And this very point was adjudged before 
NEIL, ſerje int, in Londan; and afteryards debt — 


Trinity Term, 3. ER. In C. B. 


And it was hereupon moved for the defendant, Pins, 
the verdict was not good for the plaintißf, 'beeauſe he . — 
ſhew the beginning of the eſtate tail; which is the particular 


he doth not aver the life of the tenant in tail; ſo the leaſe of the 
tithes, which conſiſts in grants, was determined by his death. As 
alſo, for that the uſe it not limited to B; but for years only, ſo the 
remainder of the uſe is in Denbury, and the life of Danbury is not 


an occupant, and then no ejefjone firme lies in the cafe. But Tag 
Cour held clearly, that there is not any uſe limited but for the 
years, becauſe the reſidue of the eſtate is in Willet the grantor, aud 
not in Danbury, And it is all one as to this purpoſe, with a feof. 
ment to the ule of one for life; the uſe for the reſidue of the eſtae 
is in the feoffor; and clearly, there cannot be any occupancy, be- 
cauſe it is granted to Danbury and his heirs, which excludes the 
occupancy. | | 

ANOTHER EXCEPTION was taken by WaLMsSLEy, for that he 
ſaith, virtute cujus diſmiſſionit, where he comes in by the limitation 
of an uſe ; ſo it ought to have been, et virtute Natuti, Ec. And this 
was held to be an apparent fault in ſubſtance and not in form, — 
Wherefore it was adjudged for the defendant, | 


Mathewſon againſt Lydiate. 


EBT was brought upon a charter-party indenture, The cafe 
was, Indentures were made betwixt the maſter and thre 
others of a ſhip on the one part, and G. Lydiate and fix other mer 
chants on the other part; whereby the owners of the ſhip cove 
nanted with the merchants to ſhip fuch merchandiſes to ſuch a port 
beyond ſeas, and to recarry from the faid port certain other mer 
chandiſes to ſome port in London ; whereby every of the merchant 
covenanted ſeverally to pay for every tun brought to Londen, to an 
port there, thirty ſhillings ;- and if they made default in payment, tt 
pay three pounds for every tun; and for twenty tuns brought to 
port at London, and not paying thirty ſhillings for eyery tun, be de 
manded ſixty pounds. The defendant pleads, that the ſeaſ of on 
of the merchants was debruſed from the geed ; and it was thefcuf 
demurręd. | 3 ge 
GLanvi!e. This deed is ſeveral for every of them; and althong 
the ſeal of one of them is debriſed. it is nor material, for it tema 
good againſt the others; and it is not like to the caſe 3. Ha 
fl. 5. for there the obligation is joint and ſeveral. And this cal? 
common in London, for they covenanted ſeverally; and when? 
one of them hath performed his part, the manner is to pull off h 
ſeal, and then the deed is cancelled againſt him, and remains 50. 


ought th | 
upon in this court, and the plaintiff recovered (which Davis 
being preſent affirmed, aud that 3 adjudged it upon conferet 
with ſome of the Juſtices). as BETS 


\ 


j. > 


*% 


Trinity Term, 37. Eliz. In C. B. C 
But in the principal caſe the record was viewed; and it appears Mars zwon 


ledped, that he brought the merchandiſe to Ratcliffe withs , π 
u — — of Middleſex, and ſo he had not ſhewn that it was * 
fo brought to a port in I onden; and although Ratcliffe is one of, the. 7 
* g of London, yet it is not ſo averred. Wherefore, without re- 
Ay gd to the matter in law, it was adjudged for the defendant. (a) - FR 
be (-) This caſe was revived upon a new action, and adjudged for the plaintiff, poſt, _ 
Xn (1% 546+ Rigs | | | Arte 5.4 10 
N / 
Snelling againſt Norton. e n 
TT againſt him as adminiſtrator to one Norton upon an obli- r 
of. gation. The defendant ſhews the cuſtom of London to be, |; 3 
ate that it a contract be made by a citizen to pay money to another cutors and ad- 
he. citizen, and he who made the contract dies, that his executors or 2 for 
the 2dminiſtrators ſhall be chargeable therewith, as if it were upon an d of their 
ſbligation: and ſhews further, how the inteſtate was indebted upon teſtator or in- 
* contract to one A. who had recovered againſt him; and that he 707) "rw 
tion had riens oufler en ſes maynes, c. And it was thereupon demurred. be ee ea 
this GLaNVILE moved, that this cuſtom was not good. For firſt, It ter the Court 
4 igainſt law, that an executor or adminiſtrator ſhould be charged 8 _ 


upon a ſimple contract. Secondly, It is againſt law, that a ſtranger point of law. 
ſhould be barred of his debt upon ſpecialty, by reaſon of a debt 5. Co. 82. b. 
upen a ſimple contract. Wherefore, &c. n 
Dax1EL e contra. The cuſtom was always to bind the execu- , gie. 
UP . 4. 
tors or adminiſtrators to pay debts upon contracts; and cuſtoms pl * 
In London are confirmed by parliament, and are now as ſtrong as a Priv. Lond. 146. 
ſtnute: and therefore in London they preſcribe to give land in . 
mertmain, which is againſt ſtatute law; and there is not any cuſtom pl. 6. b. 
but that it deprives, and is againſt the common law in ſome point. 1, Saund. 67. 
And this cuſtom is reaſonable ; for a debt upon a contract is by dg 
vell due as a debt upon an obligation; and therefore there is as pl. 11. b. 
great reaſon for the payment of the one as of the other, although 7 Co. 68. 
the law hath given a greater prerogative, viz. a priority of paying is 4 190. 
the one rather than to the other: and although it might ſeem hard Moor, 136. 
to have allowed this cuſtom in this court, if it had been originally 4 aft. 247- 
pleaded here; yet when the cuſtom hath been executed againſt the . Bac. abr 689. 
vminilirator by the laws of the city, whereto he is ſubject, it 691. | 
vould be miſchievous unto him to be diſallowed it here, for then * Bac. Abr. 435 
be ſhould be twice charged without remedy z and this difference . 
s taken in 1. Edu. 4. 8. | . 8 
Ow EN, uftice. Ihe cuſtom is reaſonable ; for the executor in 
conſcience is bound to pay debt upon a contract as well as upon 
ſpecialty : and ſuch a matter was about four years ſince in this 
court, but not adjudged. —And of that opinion were THE OTHER 
"5TICES, eſpecially as this caſe is, being executed againſt him, 
mo is liable and chargeable by the cuſtoms of London. 5 
And afterwards, in Mich. 37. & 38. Eliz. it was moved again, 
* mother exception taken, for that the cuſtom cannot be to bind 
Wainiſtrator, becauſe he begins to be chargeable by the ſtatute 


4 8 3. C- 11. and no action lay againſt him at the com- 


Ry | hs 


1 


5. Com. Dig. 197. 


K a o 


— 


/ 


Sufi But it was denied PER TOTAM Cunz for an adminifiruce 
ace was chargeable, and to be ſued at the common law, but he might 
Not ron. it ſue: and the ſtatute was but an affirmance of the common 
. Co. 82. b. law (2); and they were ſued as executors at the common law: and 
woo. Jac: 36- ſo it is 19. Edu. 3. 6c Covenant,” 24. And the caſe of 8. Elia. 274. 
65 that an action lies not againſt them at the common law, js not law 
8 52. b. jn this point. The plaintiff would then have been nonſuited ; [ed 
5. Co. 35, b. fon potuit (foraſmuch as two of the Juftices had delivered thei 
opinion), no more than after a verdict, Wherefore it was adjudged 
for the defendant, _- | SST) 5 


ba th = +* 


0 38. Elin, : Toa Queen's Bench. 


Sir John Popham, Kut. Chief Fuftice. 
Sir Francis Gawdy, S... dt long 
John Clench, / M“ © Fuſlices. 
| Edward Fenner, E/q. we rs woe: 

Sir Edward Coke, Knt.. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 
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Vicary againfl Farthing. Arte _ Carr v4 


RESPASS., The parties were at iſſue; and at the trial by Pariſh-books 
il niſi prius in the county of Devon, to prove the nonage of 1 
the plaintiff at the time of the leaſe made (which he ny = oi 
would avoid), a church book was given in evidence z and after the and marriages; 
jury's departure from the bar, and before they had agreed upon 2 
their verdict, the plaintiff's ſolicitor delivered to the jurors the ſaid may have 3 
church book: and afterwards they found for the plaintiff. And all out of court 
this matter being examined before WAaLMSLEY, Juſtice of aſſiſe 2 4 
there, he returned this verdict and all this matter upon the pglea, their verdict. 
And now for this cauſe it was moved by SERIEANT HeaLE, Ante, 169. 
that judgment ſhould be ſtayed; and in proof thereof cited 1 6nd NY 
11. Hen, 4. 18. Ms Hen. 6. « Examination,” 17. 14. Hen. J. 3. 1. Roll. Ab. 715 
2nd alſo one Medcalf's Caſe,' which was in the common pleas, Moor, 451. 
amo 34. Eliz, where a witneſs examined gave evidence to a jury * . 
nd afterwards one of the jury, when they were conferring upon 2. Hale, ly 
their verdict, called him to recite his evidence again, which he did, * Rol. Ad. 687. 
and affirmed upon his oath upon his examination, that he did nor _ ch wg 
Iprak more or leſs than before; and yet this matter being return- Ld. Ray. 337. 
fl upon the Pen, it was reſolved, that no judgment ſhould be 74%. . . 
pen upon that verdict: and Hugh Wiatt ſaid, that in this queen's Salk. - "Fog 
ne it was ruled in one Pickering's Caſe, that where letters patents 5: Com- Pig 174. 
dere given in evidence to the jury, and afterwards when they Poudl. sss 
re conferring upon their verdict, the plaintiff, without the «. Term Rep 
arts direction, delivered unto them the ſaid letters patents, 466. | 
lch were given in evidence, that judgment was for this cauſe 
ayed upon the verdict. | | 
Gawpy and Pornam denied that caſe. But Gaw ov ſaid, 
t a this caſe is, the Juſtice of aſſiſe might have refuſed this ver- 
det and it is allo clear, that writings or books which are not un- 
(al, cannot be delivered to the jurors without the aſſent of 
Fats but being delivered by the Court without the aſſent 
* © parties, neither of the parties can avaid the verdict, in re- 
DO were given in evidence before; and the Court had given 
on to the jury concerning their validity, eſpecially being 
5 da wricing, which cannot be altered, nor by intendment 
OP the jury further to their verdict, than the ſhewing 
in court had done before: but Medcal/*s Caſe might well 
| ö | be 


# 


{ 


— P III GI es wn 


| C481 2. 


nonſuited, and 


bs”, 9 — 


2 _— | : 


| 412 | Michaelmas Teri „ 37; and'38, Elie: M B. R. 


Vicany be. becauſe it being but evidence by parol, the witneſs might per- 
rent adventure alter his teſtimony before given by a greater enforce, 


Feraie. ment, or otherwiſe, than he ſaid before (alt ough upon his exa- 


mination he would not confeſs ſo much), which peradventure wa 

the caule to move the jury to give their verdict; wherefore it (hal 

be a good cauſe to ſtay the judgment And of that Opinion were 

PopHAu and CLENCH : for otherwiſe it would be very miſchiey. 

ous to the party for whom this verdict paſſed, if the delivery of 

evidence by the contrary party, or peradyenture by a ſtranger 

without his privity, ſhould ſtay his judgment; which is the res 

ſon that eating and drinking by a juror (unleſs it be at the coſts of 

the party for whom the verdict paſs) ſhall not avoid the verdict.— 

Co. Lit. 227.b, But FENNER & contra; becauſe there might be ſome matter in this 
n. — ig book to induce them otherwiſe than they intended before; and 
; * . becauſe it was delivered on his part for whom the verdict paſſed, 
Wherefore it was adjourned. —But afterwards, in Trin. 38. Elz. 

_ it was adjudged for the plaintiff. | 


See 5. Jac. l. c. 12. 
Courtier again Barret and Sampſon. 
Hilary Term, 36. Eliz. Noll 496. 


In reli, if Een upon a judgment in the common pleas in a replevin. 
the plaintiff is 1. The defendant avows for damage feaſant. The parties were 
the jury find da- at iſſue. The plaintiff was nonſuited after evidence; and the jury 
mages, it is no aſſrſſed damages for the avowant. The plaintiff brings error, and 
3 wie U aſſigns for error a diſcontinuance, for that the plaintiff declared in 
3 Michaelmas Term, and that the defendant imparled until Hilary 
Ante, 339. Term, and from Hilary Term till Eaſter Term, and there is not 7 
1. Bac. Abr. 91. continuance: and then the plaintiff declared again (as the mann 
1. Com. Dig.333- there is), and the defendant pleads thereto, and iſſue there joined, 
5 Com. Pig 157. — It was moved, that this was not now to be aſſigned for error, 
becauſe it is after verdiQ, and ſo aided by the ſtatute of jeofails.— 
But it was ruled by the wHoLE Cour, that it was not aided; 
for here the plaintiff being nonſuited, there is not any verdict 
given: but in that whereof the jury are to enquire of damages, 
their verdict is but an office of inqueſt, and no verdict whercof, 
&c. And it was cited to be here adjudged fo betwixt Bufly and 
(a) Ante, 339. Jreland (a). | 8 | 


If the plaintif SEgconD1.y, It was moved, that here was not any diſcontinuance; 
3 alter for the ſecond declaration is a new declaration of itſelf, and doth 
imparlance to not refer to the firſt: and there ought not to be any continuance 
another declares of the firſt ; for it is not an alias prout patet, c. ſo it cannot de 
ue muß intended to refer to a former. — But it was thereto anſwered, that it 
be entered. is not the manner to make ſuch entries in the common pleas ; ſet 
—_ 339 it may be well intended to refer to the former proceedings: where- 

ii. fore they ſent for two of the prothonotaries of the common pleas, 
who came and informed the Court, that their courſe was not io 
make an oliar prout patet, but to make all their declarations d = 
and yet they referred to the firſt record. Wherefore for this dil 


- continuance the judgment was reverſed. Hoe 


5. Com. Dig. 177. 


Wichaelmas Term, -37, and 38. liz. In R RB. 4413 


| $I | 
Hoe againſt Taylor. 1 i 5 Cart 3. 
Eafter Term, 37. Elia. Roll 369. 1 | | 
+RROR upon a judgment in the common pleas in treſpaſs, fqr Underwood is. 
cutting down underwood, The defendant, juſtifies..by reaſon . — N 
of 2 1caſe of the land made unto him by J. S. for years. The plain - perpetuity, and 
if ſhews, that the ſaid J. S. was ſeiſed of the manor of Milford, un bt granted 
whereof that place, &c. z and that the underwood growing in that of — _ 
place, where, &c. had time, whereof, &c. been demiſed hy copy and will ſup- 
nd that the ſaid J. S. before the leaſe to the defendant, granted port webe. ths 
ano him and his heirs by copy, &c. the underwood' there! from r. ee 
ume to time growing, to be cut down by the plaintiff, and his Polk. 3 ˙v 
heirs, quolibet anno, four or five acres aunuatim, fc. vherev pon he 8 2 
was thereof ſeiſed, ſecundum conſuetudinem, c. until the defendant : 5 = w- 
entered and made the treſpaſs. - 464i Rr 
The defendant demurred in law, and after argument it was 58. 


: 


/ 


12. there adjudged for the plaintiff. —And it was now aſſigned for error, * Toa . 7 
Firſt, That underwood growing cannot be demiſed by copy; for Strange, 1238. 
here the ſoil itſelf is not. let, but only the underwood annually Burr. — 5 
growing: which was agreed by THE Cour, that the land itſelf + Sr 
here was not demiſed by-the copy, —Secondly, That notwithſand- 
ing this grant to the leſſee, that the leſſor might well cut down the | 
underwood ; for it is but in nature of the grant of efovers, where 

10 the grantor may take trees with the grantee. ew bas t 4A + 

* But THe CouRT reſolved for the plaintiff, that the action was 

3 maintainable ; for this underwood is a thing of inheritance. and | 

4h perpetuity ; for after every cutting down, they will grow again 

n om the tubs; and ſo may be well demiſed in fee by copy: and 

ary 35 over might be granted in fee, ſo might this Alſo.—FENNER 


. ſaid, that he knew a market within the manor of Ciothorn; in the 
j county of Somerſet, to be demiſed by copy; and it was ſaid here 
UT that Sir John Bourn's Caſe was adjudged, that a grant of tithes by 
wy copy was good, They alſo held, that the grantor here could not 
Pl meddle with the woods, nor his leſſee; for he hath entirely granted 
WF the underwood, and not eftovers, or ſo many loads of wood. 
ig Wherefore the judgment was affirmed. ide 4. Co. 30. b. 


＋ Sir Chriſtopher Blunts Caſe. © c 

and 6 . id . , att | $65 | | : 
[72> information upon an intruſion by the queen againſt: Sir Grand jury mi ſt 

| 4 riſlepher Blunt, a juror was challenged for non-lufficiency of 1 

nee; ut, and by the examination of the juror it appeared, that he 3 — . 

doth | freehold of the value only of fifteen ſhillings per annum. — et certain. 

ance 3%, _ by THs Cour, that he had ſufficient to paſs on that Oe 

t be u tor at the common law, if a juror had any freehold it was 1. Roll. Ab. 64). 


ut it lulfcient. But by the 1. Hen. 5. c. 3. he ought to have forty ſhil- rae”? 672. 


lin $ , 
et 5 fer annuum; and by the 27. Eliz. c. 6. he ought to have four * F155 
dere: d per annum, where the damages exceeded forty marks per an- cy * 


eas, hut the ſtatutes ſpeak only between and party, which 2. Hawkins, 

— * to the queen; wherefore the Ld: ras fv . But it 8. 563. 

bn - K that he ought to have ſome freehold; and therefore 
o had not any freehold was there challenged and withdrawn. 


St Uo 4 & g. Wi 8 
„ 4 Geo, » . n c. 24+ 7, & g. Will. 3+ e. 32. and 3. Geo. 2. c. 25. 


IIardy 


o 
' 


. « if the ſhould ſo long inhabit therein,” it is otherwiſe. 


RN Michbelines Tora” 30 und 280 ME I i 


cg. : | Hardy ngainft Seyer. 
Eaſter Term, 37. Eliz. Roll 254. 

A leaſe of = JP JECTIONE FIRMA. Upon a fpecial verdict the caf, 

— — — E A leaſe was made to a widow for Forty years, /ub Bac Ha, 
40 years, ſub | conditione, quòd ſi tamdiu -vixerit ſola et inhabitaverit within the ſaid 
— quad f houſe. The widow continues unmarried in the ſaid houſe all her 
—— — life- time, and dies within the forty years; and, Whether the term 
weritz and ſhe was determined ? was the queſtion betwixt the executor of the 
died in che houſe widow and him in reverſion : for if thoſe words were a condition 
1 merely, and not a limitation, the term remains; for ſhe performed 
Theſe words it during all her life, until it became impoſſible by the act of God, 
meats, which ſhall not turn to her prejudice : but if it were a limitation, 


executor. Gawpy, CLENCH, and Por HAM, held, that the words « {ub 
Loa © cenditione, qudd fi, Wc. are void words; for they are inſenſible, 
Owen, — and are neither limitation nor condition: for all conditions ſhall 


Gouldſ. 179. be taken ſtrictly; and no words ſhall be ſupplied by intendment 


* a to make a condition to diveſt or to deſtroy an eſtate ; and it is 50 


Co. Lit. 204 more here than that a man makes a leaſe for years rendering rent— 


236. : ſub conditione quod ſi the rent be not paid—and ſays no more, 
Dyer, 138-5. which is without ſenſe : for it may be intended that he ſhould for- 
oor, 400. 848. feit a pain, or that the leſſor ſhould re-enter, which is uncertain: 
—— * and every quòd ſi ought to be anſwered with the words qudd tunc, 
AN b. thereby to make the intention of the parties full, what ſhall be 
Bulſt. 153 done; for otherwiſe we cannot judge of their intention; for it 1 
_ ac- 39% may be they intended that then ſhe ſhould forfeit a penalty, or A 
\. Wood's Con. parcel of the term, or part of the profits : and for this uncertain Ihn 
272. it is void and of none effect, and the leaſe is abſolute. But if the WM xii 
5 erm Rep. words were that the leaſe was for forty years, * if ſhe ſo long live 
«© unmarried, and inhabited therein,” Por HA M held it to be a li- 
mitation, and to determine the leaſe by her marriage or death, ſo 
that ſhe cannot inhabit therein: and ſo Bromley affirmed was the 
intent of the parties, and the truth of the caſe, and that it was 
miſtaken in drawing the verdict; for the words /ub hdc conditioe 
quad were not in the leaſe. —But Fenner held, that the word 
« {ub conditione” are full enough to make 2 condition of re-entry 
without any other, and ſupply the defect ſubſequent, and are 
condition and not a limitation; and that this condition is well 
performed, and the leaſe remains abſolute, — Wherefore it was 20. 


judged for the plaintitf. 


Cain 6. | _  Evington againſt Biimſton. 
Trinity Term, 36. Elis. Roll 86. 


A prion nu- TRESPASS of his beaſts taking. The defendant juſtifies 281 
IN. diſtreſs for an amercement in a leet in Spalding, he Ich 
riſdition of p the bis gate open, ad nocumentum inhabitantium, . ET PER TOTAN 
leet. - CurIan this is not a nuſance enquirable ; for it is a private i- 
3 jury, and the amercement thereof ill. And judgment was 8! 
356. St | 
2, Roll. 83. for the plaintiff. ; a : : 
2. Cr. 383, 4 Com. Dig. 167. 1. Hawk. P. C. 361. 4- Saund. 135. Buſkia 


Michaelmas Term, 37. and 38. Elz. In R R. | 415 


Buſkin again / Edmunds. | | Cars 5+ | 
Trinity Term, 37. Elis. Roll 628. | £ 


EBT upon demurrer. The caſe was, That 4. let lands to B. Rent made pay- 
D in the county of Bucks, rendering rent at the receipt of, the — 28 
Royal Exchange in London; and for non-payment a re- entry. The ſtill a rent; — 
rent was not demanded, nor tendered at the day; the leſſor en- muſt be de- 
mel; and, Whether his entry were congeable or not without de- nded at the 
mand ? was the queſtion. | g — 167. 
cw pr held that it was: for being reſerved out of the land, Poſt. 435. 636. 
there needed not any demand, as the abbot of Hyde's Caſe is; and in F 
i6. Elz. Dyer, in the biſhop of Zxzter's Caſe, where iſſue was ta- 1. Roll. Abr. 
ken upon the tender, which proves that a demand is not requiſne. lis — 

But THE OTHER JUSTICES held, that there ought to be a demand 2. Roll. Rep. 

at the place where it is payable ; for it remains yet a rent, which in 2 . 

i nature is demandable by him who would have it; and they ſaid, C. Bad. A. 

that ſo it hath been adjudged before theſe times. Wherefore it 417. is it. 

vas afterwards adjudged accordingly, that the entry of the leſſor + * Abr. 

vx not lawful (a). | | 7 * 284 
1. Wogd's Con. 283- Dougl. 483. 

(a) It was moved again, and adjudged for the plaintiff, poſt. 636. | 


Boraſton againſt Hay. 7797 e 
Trinity Term, 36. Eli. Roll 1101. | | 


TRESPASS. The defendant pleaded, that the land was copyhold A cuſtom that a 
| + land, parcel of the manor of Abberſſey, in the county of Mor- ”_ _ 
er; and that the cuſtom there is, that if a copyholder in fee e icy pg 5 


hath a wife at the time of his death, and two ſons or more, that the hold lands in 


de viſe ſhall have that land during her life as a free- bank; and thas co fur * 
re if the eldeſt ſon dies, living the wife, although he hath iflue, — — 
li- bis iſue ſhall not have it, but the ſecond ſon ; and ſhews that his children, is 
f Nubert Boraſion, grandfather to the plaintiff, was a copy holder of — 4 „ 


that manor, and died before his wife, having iſſue the plaintiff's prociſely as it U 
lather, and one John Boraſlon his ſecond ſon; that the wife held pleaded. 

derſelf in her free-bank ; and that the eldeſt fon died, living the — 3 
rie; aud that afterwards John Bora/ion the younger ſon was ad- Ml. 
ned, and ſurrendered to the defendant's uſe, &c. and iſſue Moor, 359. $66. 
wn taken upon this preſcription; and the jury found the cuſtom Co. Lit. 33. 

i defore, and that the younger ſon ſhould have it, unleſs the eld- F. N . 
it ſon was admitted thereto as to the reverſion, or made fine for Bro. Cuſt. = 
: ith the lord in his life-time. Et / ſuper totam materiam, c. 58. ; 
te Court (hall adjudge the defendant guilty, they found the defen- 5 d. 116: 
. puity; if otherwiſe, not guilty. Carth. 275. 
Upon this verdict it was moved by TANFIELD, that it was alk. 183. 
and for the plaintiff; ſor the cuſtom is not found in that man- e 

Kr be pleaded it; and therefore it is found againſt bim who 

Faced it; for he pleaded a general cuſtom without exception; 

the cuſtom found is with an exception and ſpecial.— And of that 

"00 were ALL THE JUSTICES, that the cuſtom found is not 

1 cultom put in iſſue; wherefore it is found againſt the Jefen- 

* the caſe in 2. Eliz. Dyer, 192. where a cuſtom was plead- 

r 2 ſhould have it during her life; and it was found 

| ould have it durante viduitats only. Aſterwards Pop- 


HAM 
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Box aero HAM ſaid, it is a common caſe, that if there be a preſcription to 
7 have common for all his beaſts, and it is found that he Ought to 
AY* have common for all his beaſts /evant & conchant, it was found 
againſt him who pleaded it. FENNER was of opinion to give jadg. 
ment preſently: for the plaintiff; but it way then moved that here 
; woas not any verdict found upon this iſſut; for they 'conclude| 
| their verdict, /, Sc. they found the defenijant guilty ; if orher. 
wiſe, not guilty,. &c. and ſo there is not any concluſtbn of the 
« point in iſſue. And of that opinion were ALL Tae JusTices upon 
view of the record, and that for this cauſe it was inſufficient ag. 

a groſs fault; whereupon a venire facias de novo was awarded, 


125 : 
Cas 9- : Warner againſt Winch. 
92> O73. Eafter Term, 37. Eliz. Roll 53. 


In C. B. ifthe TJ\vRROR of a judgment in debt in the common pleas. The er. 
1 eigen ror aſſigned was, That the plaintiff declares for a debt upon an 
ſame original, aclion of twenty pounds; and after imparlance declares de nv, and 
and one decla- therein demanded a debt of eighteen pounds; and had judgment to 
. recover. — And it was held to be erroneous, for that there were but 
it is error. one original and two declarations, and the one varying from the 
2 41% other: and therefore it was adjudged here Mich. 36. and 37. Hin. 

aa where in debt upon an obligation dated 1. Mali, the ſecond de 


Cro. Jac. 537- claration was upon an obligation dated 2. Mari, and thereupen 


judgment, that it ſhould be reverſed. Whereupon the judgment : 
here was afterwards reverſed. | or 
f See 4. and 5. Ann. c. 16. lay! 


- 


nes. I tt 2 7 ly 

Cat 10, Goodwin againſt Grudge. * 
If jud ; RROR upon a judgment in debt, where the judgment was aWiſ'". 
4 firmed.— It was held by 4L L THE JUSTICES, and ſo the ce.H 
nn 


on a writ of er- ſaid was their uſage, that the defendant in the writ of error ſha 


ror, the plaintiff have execution preſently without a ſcire facias, although the yea 
ſhall have exe- . 7¹ Hom. 7 
cution without and day be paſſed ſince the firſt judgment. ude 15. en. 7.5. 
ſcire facias. == Poſt, 706. 5. Co. 68. 2. Inſt. 471. 6. Mod. 288. Salk. 322, Strange, 39“. 1. R 
Rep. 104+ contra. Sed vide 2. Burr. 660. 3. Bac. Abr. 362. 4. Ba. Abr. 412. 2. Id. Kaym. so). 


Cart 11, ] | Badcock agarn/t Atkins. 
In words ſpoken A CTION for theſe words: Thy father,” innuend the pin . 
8 Wo « hath ſtolen ſix ſheep.” The defendant juſtifies, and il 5 


/criptien which taken thereupon, and found for the plaintiff. It Was alledged 
#4 equally rela arreſt of judgment, that the declaration was not certain, nor 
wt cer cient to ſhew that he ſpake thoſe words of the plaintiff. For it 
muſt aver, that not averred that he ſpake them to the plaintiff's ſon, nor that t 
che plaintiff was plaintiff's ſon was there preſent; and then it cannot be inten 
2 of the plaintiff; and the innuendo will not help this een 
And although the defendant hath admitted it by his plea, Jet! 
„Roll. Abr. ſhall never help a declaration which is defective in ſubltar 
bg, 85. but if it were defeCtive in form only, as by leaving out the pl 
= Car. 177. where a thing was done, or by pleading a collateral plea, ” - 
1. Roll. Rep. 7g. be made good, as 18. Edv. 4. 16. and 6. Edw. 4. 2,—AD 5 
| opinion were ALL THE JUSTICES (except GawDY), that! 
_ claration was not good; for it cannot be intended to 
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:ntiff more than of any other perſon, unleſs it had been Bar coe 
L his ſon was there preſent: and although the defen- | An. : 
| dant by his plea confeſſeth, that he intended them of the plaintiff, & 
| yet that ſhall not help the declaration, which is inſufficient. But 
Gawpy © contra: becauſe it ſhall be intended, that the plaintiff's 
ſon was there, for otherwiſe he could not have ſaid, “ thy father.“ 


But notwithſtanding it was adjudged for the defendant. 


Sale, Leſſee of Nevel, (who claimed to be Loxp LATIMER) Cans 12 
againſl Barrington. | | 


RJECTIONE FIRMA. The defendant pleaded not guilty ; * i 
and after iſſue joined, the queen ſent a ſpecial writ to the Court, e dirded 
reciting how the defendant was tenant in tail, with divers remain- the Court, ſigni- 
ers over, the reverſion to the queen, and that her reverſion might fying title in the 
be prejudiced by this trial: wherefore it was commanded them ren tent 
not to proceed to the trial of this iſſue regind inconſultd. It was ed; and inhi- 
thereupon much diſputed, whether this writ were allowable or —— = trial 
dot; becauſe it is a perſonal action only, wherein it appears not {mr has 5-1 ug 
bor the queen can be prejudiced ; for it may be the plaintiff claims his aid-prayer, 
his leaſe under the queen's title. It was alſo objected, that in regard _ eee 2 
the defendant is tenant- in tail, with divers remainders over, the — 2 
reverſion to the queen, it is a very remote cauſe to have aid. By cium. 
the ſtatute alſo of 2. Edw. 3. c. 8. and 11. Rich. 2. c. 10. juſtice ® oſt. 694. 
ought not to be hindered by the king's writ, either under the great EM 
Jer petit ſeal; and therefore this writ ſhall not be any cauſe of de- or ag 
laying this ſuit. But Coke the Dueen's Attorney ſaid, that this 59. 167. 
vas not to delay juſtice or hinder right, but to do right; for it is *7* Hen. 8. 
neither law nor juſtice, that the queen ſhould be prejudiced in her 5% "i 6. pl. 4. 
I:heritance. without being made privy, which ought to be by aid- Dyer, 101. 257. 
naher. And when the defendant will not pray in aid, this writ is — = r 
n nature thereof to inform the Court how it concerns the queen, — _ e 
ad to inhibit the proceedings until, &c. For if the Court be in- p. 359. 360. 
ſormed by pleading that it concerns the queen in her inheritance, _ _—_ 
bey ex officio ought to ſtay it until the queen be conſulted, &c. 3 5 
nd when they do not, the may by law in force them by her writ; 
nd that ſuch a writ hath been awarded, appears by Fitz. N. Br. 
154. 21, lid. 3. 44. & 31. Edu. 3 * Saver Default,” 27. But 
wle are in real actions; yet it may alſo be in perſonal actions, 
bere the queen's title appears to come in queſtion; and 6 is 
Rich, z. pl. 13. And although he be tenant in tail, remainder 
Ner, who is impleaded, yet it is all one; for tenant in tail ſhall 

we aid of the queen, but not of a common perſon, as appears 
do. Hen, 7. pl. 20. & 38. Edw. 3. pl. 14. And that this is 
orable in a perſonal action after iſſue, as well as aid-prayer ſhall 
lowed, ſtands upon one reaſon, and is one law; and ſo it 
been put in ure. And Mich. 34. & 35. £&lz. in the common 
* an ejettione firme by one Blefield for lands, parcel of the 
my of the earl of Arundel, after iflue ſuch a writ was award- 
* here, and by advice of all the Juſtices was allowed. — 
Pew held by aLL THE JusT1cCEs here, that this writ ought 
A beyed; foraſmuch as it appears unto them, (although this 

v. Skiz. aur 1. Ee trial 


— 


— 
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Sar, trial is but in à perſonal aQtion) that the queen may be prejudiced ; 
Bar tig ros. her title. And by the writ, there is a recital of zal Were 
and that this trial is ptejudicial thereto, which is not reaſon to be 

tried regind inconſulti., And her trial of right is to be diſcufied in 

chancery, where the queen's records are to prove her title. Where. 

fore it is not reaſon we ſhould proceed without a procedends. And 

ſo they all held. Whereupon they ſaid, it were fitting, that the 

plaintiff ſhould procure a procedendo, Wherefore, &c. 


Paramour againfl Varrold. 
Michaelmas Term, 35. & 36. Elia. Roll 26. 
| To full impri- FALSE IMPRISONMENT in Lenden. The defendant pleads 


| 2 Je a recovery againſt the plaintiff in debt, in Sandwich court i 
. Kent : by cuſtom, and by force of a capias ad ſatisfaciendum awardet 


Cann 13. 


recovery and there, he took and impriſoned him at Sandwich, aBsQUE noc tha 
2 2 he is guilty in Landon. The plaintiff for replication faith, that he 
rave ts the impriſoned him in London, prout, Cc. ABSQUE hoc ud halety 
place, the plain- aliguod tale recordum, et hoc paratus eft verificare per recordum ilu 


* 


tiff may 114 Ge. f And thereupon the defendant demurred in law. | 


veRsE the re- 


|  Eordoof the Firſt, Becauſe he takes a traverſe upon a traverſe, where he oog 
Ante, 2: to have maintained his declaration. 

| | Secondly, Becauſe he avers, quod non habetur aligued tale 
Moers 340 " of hoc paratus of verificare per An illud, which is a mere cor 
Poph. 101. trariety; for he therein confefleth, that there is ſuch a 

Co. Lit. 282. b. which is the expreſs caſe in 9. Hen. 7. where it is alledged, ur 


8 beld to be error. 


16% . And all Tye Con r for the firſt held clearly, that the ple 
Carth.gg- good; for otherwiſe, every defendant by a falſe plea might drav 
_ "wy 376. tranſitory action in what place he would, and might make the pla 
and day alledged material; which the law will not ſuffer, but » 
rather ſuffer the plaintiff to traverſe ſuch a falſe plea without n 
taining his ation. And ſo are the Year Books of 10. Lau. 


pl. 2. 12. Edw. 4. pl. 6. 43. Edw. 3. pl. 23. 


For the ſecond point, Gaw ov and FexNER held the replicati 
NQlere, Il a re- to be ill; foit is merely contrary and repugnant to ſay, that th 
Hahn dall vit. is no ſuch record, and that he would aver it by the ſame reco 
ate a plea, and that this is matter of ſubſtance which needs not be expres 
where the plea upon demurrer; for no plea is good without an averment, but k 
—_— aer. à meer nugation ; and the Court ſhall not have any regard there 
ment ? if the party will not aver it: and a void averment is as norme 
and ſo this plea js ill. | 
PoryHan and CLENCH 2 contra in this point. For although f 
averment be void and contrariant in this caſe, yet the plea is 
good without an averment.; for it is a plea in the —_— 
needs no other averment but to ſay, E. hoc petit 90d ingu ke 
And then the other ſhall ſay, Habetur tale recordam, ei be * | 
e verificare per recordum. And then the defendant ſhall jo 


him. Et prædictus defendens ſimiliter, &'c. 


truth done; as appears by the declaration. 


z 
. 


5 c ů ů 
And for this cauſe it was held by rHñ A Ww Ho. Co ux 1 to bo ill; 3 the 


ad adjudged accordingly. | 1 cy in the de. | 
| N | Cro. Jac. 664. Cowp. 178. Dough 238. 


Marvin again Maynard. | Care 14. 
CTION upon the cafe. Whereas he was feifed of the manor In langer of 


of Upron- Gray, that the defendant, to ſlander his title, ſpaſke title. the plain» 
theſe ob, wp ve M F Maroin,” Jeawends the piaintiff, hath 07 8 —_—— 


« any title to Upton,” innuendo Upton- Gray. _— hers A 
Upon not guilty pleaded, it was found for the plaintiff, and tiow Run — 
dored in arreſt of judgment. | | tune, by its 


FixsT, Becauſe he doth not ſhew what eſtate he had therem onal 1 246; 
for it may be that he hath it but pur auter vie, and then eaftuy qui die Poſt. 42). . 
being dead, he hath not any title; he ought alſo 10 recover his da- 5 a Dig · 
mages according to his eſtate, &c. 


I StconDLyY, The words are not ſpoken of Upten-Gray, but of 
Upien only ; which cannot be intended of Uptsn-Grey, and it cannot 
de lelped by the 3nnwends. n 


But all Tus CourT reſolved, that the declaration was well 
tough; for as to the firſt, he needed not ſhew what eſtate, & e. 
for his ſeiſin of any eſtate is ſufficient. And therefore FEN 
lad, in the caſe of Huddleflon v. Lord Dacres in a writ of annuity, 
the defendant pleaded, that he granted it unto him to be his ſtew- 
ad; and that he was ſeiſed of the manor of D. and requeſted hia 
to keep his court there, and he refuſed, &te. and exception was there 
uten, becauſe he ſhews not of what eſtate he was ſeiſed: and ruled 
3 enough ; for perad venture it might be perilous to diſcov.r 

e. 


To Tyr sgcoxp they held, that the innuend did ſuſkiciently 
me to ſhew his intent, what he meant in naming Upton ; for it is 
ly known without the addition, and might be called ſo. Where- 
Ke the innuends ſtands well with his ſpeaking. But if without the 
a could not by any Intendment be taken ſo, it might have 
n otherwiſe. | . 


Nherefore it was adjudged for the plaintiff. 


E e 2 Sharplus 


4322 


Carr 15. | : Sparplus againſt Hankinſon. * 0 
PRES Hilary Term, 37. Eliz. Roll . 


A bond condi- JYEBT upon an obligation conditioned, That if the obligor 
tioned to E. « payed to the obligee twenty pounds of lawful Engl;/h tnoney 
© Englſhmoncy ©© Which ſhall be in the year of our Lord 1599, in and: upon the 
* which foall be d 13, OF. next inſuing the date hereof; that then, &c.” The 
@ 1 %% , defendant pleaded, that the day of payment was not yet come, 
$99, 2284 

« 40x 13- Of. It was thereupon demurred; and moved for the plaintiff, that the 
„ enſung condition ſhall be conſtrued, that the payment ſhall be upon the 
10 beraf” t 13. OF. next enſuing the date of the bond, which day is piſt; 
ſhall be conſtru- and the words, „“ which ſhall be in the year, &c.” ſhall have rel 
var 8 1 tion that it ſhall be ſuch money as ſhall be current anne 1 599, 
= Rat — But FULLER, for the defendant, moved, that the words ſhall be 
Ante, 388. conſtrued, that the payment ſhall be upon the 13. 08. which 
| ee ſhall be in anno 1599 next enſuing ;” ſo by this expoſition and 
2. Bl. Com. 381. jnterplacing of the words, all parts may ſtand together; and ſo 

1. Vernon, 30. vithout doubt was the intent of the parties. | 
Ga wor. The condition is ſenſeleis, But he conceived, whena 
certain time of payment is expreſſed, that ought to ſtand ; and all 
the reſidue ſhall be void, being repugnant. And there cannot be 
ſuch a conſtruction made, that « the next enſuing” ſhall refer to 
« anno 1599“ for that is certain enough without thoſe words; but 
it ſhall refer to the 13. Ofober; for otherwiſe the 13. Ober had 

not any ſenſe : wherefore he conceived the day was paſt. 

FENNER, CLENCH, and PorHAM, e contra, —FENNER held, 
that when the words in deeds be repugnant, they ſhall be rejected 
and we ought to adjudge upon the other words : then here, when 
the payment is appointed to be in anne 1599, there is certaint 
enough; and the words, « the 13. OS. next enſuing the date, 
are repugnant and void; and therefore the day of payment is not 
yet come.—PorHam. The payment ſhall be upon the 13. 04 
anno 1599: for it is reaſonable to conſtrue it according to tht 
intent of the parties, and as it may ſtand; and then it ſhall d. 
conſtrued, that the obligor ſhall pay ſuch money as ſhall be cu 
rent 1599; and that he ſhall pay it upon the 13. Of. next aße 
Cowp. 600. the year 1599; and the words « after the date hereof” are rep 
nant and void. And by this expoſition, all the words but“ tt 
« date hereof” ſtand. And if it ſhould be conſtrued to be pi 
upon the 13. OZ. next enſuing the date, it ſhould be impoſe 
for how may a man pay money in anno 1593. which ſhould be © 
rent in anno 1599, before which time peradventure the coin m 
changed; and therefore this conſtruction ſhall be received, wheres 
the day is not yet come. CLENCH held, that it ſhould be oo | 
ed as FULLER had expounded it; fo as all the words might * 
by interpoſing and interplacing of them. Wherefore, becauſe! ; 
of them agreed againſt the plaintiff, but upon ſeveral 76 5 
Gawpy conſented unto them, that judgment ſhould be 8 
againſt the plaintiff, And without further argument it wa 297: 
— Ä—UIUAU—UAUö˙—˙l f , 


, Pe 
— 
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Penn againf Glover. : f 1 441 16. 


REPLEVIN. Upon demurrer, the caſe was, That the biſhop of A condition that 


Recheffer made a leaſe for years of a manor wherein were di- — ware» nip | 


vers a, wer with a „ pROy1S0, that the leſſee ſhall not &c. any copy- 


« moleſt, ve or put out any copyholder, paying his duties and holder, is net 

f Corbis, fu neal Erfde The biſhop entered for the con- AC 

anon broken. The breach was aſſigned in hoc, that the defendant premiſes vie ar- 

u d armis entered upon a copyholder in a cow-houſe, parcet of the 17 beat him, 
f þ , k if he do nat /t 

premiles, and beat him; et fic moleſlavit, Sc. And it was there - him from his 

upon demurred.— And TANFIELD moved, that this was not any copyhold. 

reach of the condition; for the moleſtation is to be intended of 

ch ſort, that he ſhould ouſt him of his copyhold, either by aften wml 3150 ann. 

liſraining, that he could not enjoy it quietly, or by ſome other vex- 1. Roll. Ab: 430: 

ations, whereby he was inforced to relinquiſh his poſſeſſion. And it 3; Willon, 234. 

not ſhewn here, that he ouſted him from his copyhold ; and if 2 8 

be entered upon his copyhold, and did not ouſt him, it is not any 400. 40. 

reach, and the wrong here is done only to his perſon, and not to his 7 Term Rep. 

prhold tenement.— And of that opinion were ALL THE Cour, A | 

hat hereby the condition was not broken, for that moleſtation-ought 

be intended, ſuch as ſhould be an expulſion or moleſtation con- 

nuing his copyhold tenement : and there is not any breach by a 

done to his perſon, or in diſturbing bim in any other lands, 

leſs they were his copyhold tenements within the manor. Where- 


re, without any further argument, it was adjudged accordingly, 


Welden again Bridgewater, . Cat 17. 
Hilary Term, 34. Elia. Roll 489. 5 


| RESPASSP guare clauſum fregit yaCcaT' Bear-Meadow APUD Treſpaſs quore 
Paunchteurn, and his graſs there growing, &c. Upon not. c/n fr egit 

ly pleaded, it was found by a ſpecial verdict, that the plaintiff ies — the, pory 
8 ſeiled of the manor of Paunchbourn, and that in the ſaid manor — ; 
re was a meadow called MWide- Meadoto, containing eighty acres ; the allotment. | 
dereof the place W HERE is parcel; and that from time whereof, Ante, 413. 
{ this meadow hath been divided by lot between divers perſons, . 

coptione fæni de herbd inde proveniente; and that from time where- 8 
Ke. the plaintiff, and all thoſe whoſe eſtate, &c. have uſed to Moor, 302. 
Ie had allotted to them yearly out of the ſaid meadow thirteen Pyer. 485. 
es; which being allotted ſhall be called Bear. Meadow ; and that 1 — . 
place WHERE was allotted to the plaintiff; and that the defen- 497. | 
entered and cut down the graſs. And if, &c.—ATK1NSON, ff 885 1286, 
te plaintiff. The queſtion was, Whether the plaintiff hath a Burr. (824. 
it  p1ender in that land only, or the land itſelf ; ſo as he might 3. Bl. Com. 210. 
treſpaſs, quare clauſum fregit, &c.? For if he hath but a profit, Sar 576. 
dunot maintain this action, as 5. Hen. 7. 10. of him who hath Tem Rep. 
en only in another man's ſoil; or 15, Hen. J. or 14. Hen. 8, 430 
= is a commoner only. But it ſcemerh here, this land 
. otted unto him, he hath an intereſt and freehold therein 
de ume, and may well have this action; as Fitz. N. Br. 62. 
f between coparceners, that the one ſhall have the manor 
er one year, and the other the manor of S. and that every 


ſeccad 


Error in the r was moved in arreſt of judgment after verdict, that the vir 
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Wer ſecond year they ſhall ex No each of them for their +: 
* have a ſeveral freehold, and ſhall have treſpaſs alone, rr 
warez. Jregit: So enn, Ed 1. „ Partien 21. partition, that the one fhal 
| aye it from ſuch à day to ſuch a day, and the other for the refidue 
(s) Co. Lit. 4.a. of the year (@). Wherefore, &c. — And of that opinion was TH 
1 Nell. aft WHOLE COURT ; for it may 1 by preſcription: and by the 
F. N. B.6z, allotment, it js the proper ſoil and frechold of him to whom it is a 
| Jotted; and that he well might maintain a quare clayſum frigi. 


6 


Wherefore it was adjudged for the plaintiff. 


Car 18. | Sower again Bradfield. 
Trinity Term, 37. Liz. Re]! 


An unliquidated DT for forty ſhillings upon an arbitrament. Whereas the 
22 bd a plaintiff claimed from the defendant and one J. S. five 


if of the fum due expended for them pro diverſis negotiis ; and they bad ſubmitted 
it is awarded, themſelves to the arbitrament of Sir William Paſton for it; who ar- 
dall pay 70a, bitrated, that the defendant and J. 8. ſhould pay to the plaintif 
and J. zo. four pounds, viz. the one forty ſhillings, and the other forty (hil 
ſeveral actions lings: and for the forty ſhillings to be paid by the defendant, he 
may be brought. brought this action. And ie was thereupon demurred.—F1usrT, 
Hob. 318. Becauſe this is a debt certain, which ought not of itſelf to be put in 

Co 2. arbitration. Sed non allocatur. For although a debt upon a bill or 
22 * _ contract cannot by itſelf be put in arbitrament, yet this five pounds , 

P. Will. 187. is claimed as expences pro diuenſi negotiie, and fo may be well put ia 1 
Dougl. 690- arbitration.—SECONDLY It was alledged, that this action ought WW « 
— to have been joint againſt them both for the four pounds, and not WY ; 
| ſeveral. Sed non a/locatur. For the viz. makes it as ſeveral arbitrv . 

ments for both. Wherefore it was adjudged for the plaintiff. de 


Adams againſt Albon. 


acias bore teſte 9. Fuly, 37. Elis, returnable die Mercurii proxint 


— poſt tres Trinitat' proxime ſequent, which day is not yet come; lor ken 
the g. July, 37. Eliz. is gies Mercurii in tres Trinitat' 37. Eli. and bee 


turnable the ſame day, but ought to be die Mercurii proxime fy 
x 9 which 1. a year alter. Wherefore this trial is before 
the day that the venire fucias is returnable, and therefore ill; and 
it is not like where in a trial the venire facias is not returoed 
for that ſhall be intended good, a venire facias being awarded ant 
returned, and that it was imbezzled, which is aided by the ſtatute 
And of that opinion was THE WHOLE COURT at this time. 0 
| adi aurnafur. Fo 
can 20. Fuller Fuller. 
Hilary Term, 36. Llia. Nell 586. > 
| well, in the Je 
1 There. ſor = th; r | N 
Ifs deviſe be I. Upon not guilty pleaded, a ſpecial verdi was found, det: 
in tal with d. 6s Henry Fuller was feiſed of this land in fee, holden in ſocage, 
vers remainders «« had ifſue four fons, viz. John, Richard, Edward. and Heary, 


ra! yg iffve. in the life-time of the deviſor, the next in the remainder ſhall have the 


although the deviſur had declared vid wee that the iſſue of the deviſee mould have it. _ 


the laſt Fay of the Term; and therefore the writ here is not 


Dyer, 304- in i. „. Lev. 243- 1+ Vent. 341. 2- Jones, 135+ Ray, 408. on | 
S, C. Moor, 353 | td 


' Michaelmas Term, 3 ; and 38. Elis. In B. R. 423. 


« deviſed the land to Richard the ſecond. ſony, and his heirs of his Torta 

« body ; and after his death without iſſue, then to ward the third r. 

« ſon in tail, and then to ohn the eldeſt on in tail remainder to the Pons ae. 

« right beirs the deviſor. Richard dies, having iſſue two ſons, + Peer, Will 

« 132. Thomas and Williom. Afterwards Henry the deviſor ſaid, My — "i A 

« will is, that the ſons of Richard, 775 on deceaſed, ſpall have the land 3 

« deviſed to their father, as they ſbou had if their father had lived, 1. Salk. 236. 

« 7 had died after me.” Henry the deviſor died. Thomas the ſon hep "RES 

« of Richard entered; upon whom John the cldeſt ſon of Henry £- Ba. Ab. 513. 

« entered. Thomas re- enters. John brings treſpaſs. Et f, &c.” Mod. Rep. 267. 
This caſe was argued by TowS$E, for the plaintiff, and by Fos- 1 8 

re for the deſendant; and two points therein moved. Firſt, 2. Ba. ab. 86. 

Whether by reaſon of this new ſpeech and declaration after the 87. 


leath of Richo#d, Thomas his ſon ſhall take as a deviſee ?—Se- 228-323: 330- 


' | 5 „i erer. 

Is condly, Admitting it be not a good deviſe, to Thomas, Whether 4 Burr. 1931. 
d Jun the eldeſt ſon ſtall have it during the time that any iſſue of 2. T. Rep. 241 
I- the body of Richard be alive? or, Whether Edward ip remainder 

iff ſhould enter preſently ? becauſe it is not limited unto him, until the 

ile death of Richard 15. iſſue; ſo as in the mean time the heir of 


the deviſor might retain it; for if he in remainder ought to have it, 
then the defendant hath primer poſſeſſion ; and ſo the plaintiff hath 
not any cauſe of action. 

Gawpy held, that Thomas ſhould not take it; and that there _ 
vu not any difference betwixt this and Brett's Caſe v. Fhere the de- (rd. 245. 
viſe was in fee, here it is in tail, which is all one; and this ſpeech. 
ef the deviſor is nat of any effect; for there is ſuch a ſpeech in 
bett Caſe ; but the deviſe of the manor of D. which he had not, 

was good with a new publication after he had purchaſed it; ſo of a2 
deviſe to an infant in ventre ſa mere with a new publication after its 
birth (a); for there is his will written, „that he ſhould have it;“ 
and it is expreſſed by his words afterwards; but here there is 22 A . 
not any written will, that the ſon of Richard ſhould have it; and 1. Freem. 244. 
be cannot have it as his heir, Wherefore, &e. To the ſecond 293. 
point there is no doubt, but that he in remainder ſhall have it pre- . 
lently; for the deviſe being void to the firſt, it is as if it never Had 325: ag 
teen made; ſo it is if the firſt deviſee refuſe, he in the remainder . J 486: 
ſhall have it preſently ; as 37. Hen. 6. Plow. 414. feeunds Mar. Co. f. 181. 
Ur, Jaſper Warren's Caſe. Wherefore the plaintiff hath not any 2. Brown's Cal 
auſe of a&tion, &c.—And in this point all THE OTHER Jus TIONS © 33 68. 337% 
zrced with him; and as to the firſt point (5), CLENCH agreed (5) Poſt. 493. 
lo. | 2. Vern. 209. 

but Fenner and Po HAMA contra. FENNER held, that The- . : 
aun ſhould take it by this deviſe; for this differs from Brett's Caſe, 3. Com. Dig. 3. 
the manner of the new publication: and as a deviſe to one who . | 
dot in eſe, with a publication afterwards when he comes in ee, 
1 lo it is here; for it appears, (as it is found) that the devilor 

vell, that the heirs of the body of Richard ſhould not take by 

N their father being dead; and therefore he would have 
oh * they might, ia. as purchaſors by the name of 
fas ps body of Richard, alttivugh Richard was: dead at the 

the devilor's death; arid'to do that, he maile this new 
"Ne n of his will. Por HAM accord. that Thomas the heir of 


ſhould have it as deviſee by this new publication; for none 288 
2. Levinze 345. 


will 


( See 11 & 12. Will. 3. c. 16. 


. 0 a 2 


Fur will deny that if the deviſe had been to Richard, and the heirs of 
Fritz, his body, and Richard had been dead at the time of the den 
| * but that the heir ſhould take it as a purchaſor ; and truly there is 
not any difference; for this new publication is quaſi a new vill, 2 
it is in Trevilian's Cafe, Dyer, 142. And I hold clearly, if a man 
| hath iſſue three ſons, and deviſe his land to the eldeſt in tail, re- 
mainder to the ſecond in tail, remainder. to the third in fee, and the 
eldeſt dieth, having iſſue in his father's lice-time, that his iſſue ſhall 
have it without a new publication, becauſe the intent of the deviſor 
"was not to diſinherit any of his ſons.; and it may be he did not 
know of the death of his eldeſt ſon, who was peradventure beyond 
ſea, or elſewhere abſent. And there is not any reaſon to make ſuch 
a conſtruction, as to diſinherit his iſſue; for by ſuch means many 
may be diſinherited, and the wills expounded againſt the intent of 
the deviſor. But of ſuch a deviſe to a ſtranger, it may peradventure 
be otherwiſe; for the deviſee being dead, the intent of the deviſor 
doth not appear to carry it from his own heir to the heir of a ſtran- 
ger. —But for the ſecond point, in regard they all agreed againſt the 
plaintiff, it was adjudged preſently for the defendant. 


Cay 21 Charter again Hunter, 
| Trinity Term, 37. Elir. Roll 1064, 
Words not ac- RROR of a judgment in an action upon the caſe for words: 


tionable. « Thou art a prigging, pilfering merchant, and haſt pilferel a 
« away my 3 from my wife and children.” The error aſſigned F 

was, Becauſe an action lay not for theſe words. And of that opinion * 

was THE WHOLE CourT ; for the words do not impeach him of WW an 

felony. Wherefore the judgment was reverſed. th 

a ne 
* Bartholomew againſt Dighton. | th 


| Hilary Term, 37. Eliz. Roll 251+ 


— N muſt ERROR upon a judgment in the common pleas, Becauſe the 
— ang = plaintiff being an infant ſued by attorney, and recovered, 
not by attorney. whereas he ought to have ſued by his guardian, —But THE Cour 
Poſt. 541- upon the motion held, that in regard the plaintiff hath recover, 
3. Ro. Ab. 287. and it is for his benefit, and no prejudice by his appearance by 4 
8 torney, that it ſhould not be aſſigned for error ; but they 5 
5. Com. Dig: 08. adviſe. — And afterward, Poſch. 39. Elia. being moved, it vis 


2. Saund. 212, clearly to be error. And the judgment was reverſed for that caulc. 


Cart 23. 8 0 Whetſtone again Higford. 


The king's PON evidence to a jury the queſtion was, Whether one might 
as rn yt U be the queen's 3 and have plurality of 3 ” : 
 puredonly, is 21. Hen. 8. c. 13. by being retained by parol only '— "A 
cranes ro hel held, that the queen could not retain by paro/ only. But! N 
N NEM e contra; who (aid, there was a caſe in this court, uderen 

9. Co. 98, 99. higafelf argued, where the ſerjeant of the mace * 
Godb. 1. by the delivery of the mace unto him, it was held to ted the 
| Hol,zoz. And his office being in queſtion as being forfeited, be or oli 
ru 


— queen's licence by pars! to be abſent, and not to exerci UT 


— 


Michaelmas Term, 35. and 38. Cliz. In B. R. : | 425 


«2s adjudged ta be good; for her corporate body doth not take was r sr 
away or deſtroy the human body, but that ſhe might retain ſer- againſt 
rants, and: do other acts as a common perſon does. And it was . 
ſhewn that this chaplain died above thirty years ſince; and that 

during his life he was reputed her chaplain, and exerciſed the place 

of chaplain as well in her private cloſet as elſewhere; and Had all 

the benefits as her chaplain, &c.— Wherefore THE CourT ſaid, 

'hat it ſhould be intended that he was, her chaplain, and well and 

duly retained : wherefore the queſtion being to avoid a leaſe made 

by him to the plaintiff, it was held that he was a perſon” able to- | 

make ſuch a leaſe, And the jury found for the plaintifl. 


* Germyn againſt Rolls. | C4441 2+ 
Michaelmas Term, 36. & 37. Eliz. Roll 365. | 
Eon upon a judgment in the common pleas, where Germyn An action f 

brought debt in the common pleas againſt Ralle, as executor of 40“ will notlie 

Nor word, for certain fees due unto him as attorney of the common ür an exe. | 
pleas; as alſo for fees due unto him for ſoliciting cauſes in the ſimple ä — 
queen's bench, as alſo for money expended about a fine for alie- with the teſta- 
nation. The defendant pleaded nunques executor, Wc. and nd e he 
againſt him; and judgment for the plaintiff; and Rolli brought Sd abate the 
his writ of error. And the error aſſigned was, Becauſe this action ramp: although 
of debt lieth not againſt an executor ; for although it ſies againſt 1 

b | | pleading 
him for an attorney's fees, becauſe the teſtator could not have has admitted 
waged his law for them, in regard he was compellable to expend 18 
mem; yet foraſmuch as it is brought for fees in ſoliciting ſuits — _ 
on in the queen's bench, where he was not attorney, for which 
an action lies not againſt an executor 5; then having conjoined, 1. Roll. Abr. 
them, and damages entirely given, the judgment is therefore erro- 924; 939. 
neous in all (a). And it was agreed by THE WHOLE Co URT, that 38 8 
the action lay not for part againſt the executor, and that the con- Moor, 366. 
joining of them hath made all ill, ſo as he might have demurred 1 256. 
pon it, and have abated the writ: But if by his plea he having _ 7s JE 
admitted it, he hath now made it good ? was the queſtion. For it Cro. Jae. 97 
ru ſaid, that the reaſon why this action lies not againſt an exe- (. Oe. 7, 
cutor is, becauſe the teſtator might have waged his law; and an Vaugb. = 
executox by intendment cannot have conuſance thereof: but when i. Lev. 200. 
3 takes upon him notice thereof, add admitted that there was 

ach a contract, then he may be well charged, as 10 Hen. 6. (©) Nor. 117- 
725. 13. Edw. 3. tit. « Executor. And ſo 2. Edw. 4. ac- 8 88 
count lies not againſt an executor; yet if he upon account brought 2. Roll. Rep. 
qanſt him enters into the account, and be found in arrear, action (3%, Bu: 
of debt for this account lies againſt him. Ga wr. The judg- Tn 
ment is erroneous, for this writ of itſelf lies not againſt an exe- 
wh and the admittance of the party ſhall never make a writ, 
3 1 is ill, K be good; but the Court ſhall adjudge it 
9 150 4 ns As 10. Edey. 4. treſpaſs againſt the lord vi et 

h * its it, yet the Court ſhall abate the writ. 80 
be * - þf. 13. debt is brought for a rent ſervice, which hath 

* _ although the defendant admits it, the Court ſhall 

"ene writ, — FENNER e contra, For this is not ſuch an action 


ach lies not againſt an executor of itſelf, but it lies not by rea- 


. % Rb 


>» 7 2 co 


dit he is "= privy to the contract, and he could not have notice 


thereof. 


9 


Michaelmas Term, 37. and 38. Hir. In B. R. 

thereof. Put if his ignorance is taken away, and he may hart 
| tice thereof, the law. will charge him. As 46; 8 | 
* brought againſt an executor for a ſervant's wages; and becauſe tha / 

he hi retajned the ſervant for the teſtator, ſo as he 
T hed conuſance, it was held that he ſhould be charged; others; 
nut: ſo here, becauſe by is plea he takes notice thereof, and ad. 
mits it by an implieit confeſſion, the action well lies. Wherefore, 
Poſt. 471, &c.—PornaM. I agree that if in debt upon a ſimple contract, 
the executor confeſs. the action, or pleads nihil debet, judgment 
ſhall be given againſt him; becauſe in the one caſe upon the trial 
the truth of the debt appears; and in the other caſe he by his plea 
confeſſeth it; but yet in reſpect the teſtator might have waged his 
law, or pleaded nibil debet, and the one way is taken from the exe. | 
cutor to diſcharge that debt, he ſhall not be charged and enforced | 
to plead if he will not: but 1 doubt here whether by this plea , 
the contract be conſeſſed. And thereforc a caſe harh been cited to | 
Ante, 121. be adjudged in the common pleas, 30. Elin. Huſon u. Webb, that 
in debt againſt an executor upen 2. ſingle contract, who pleaded 
ew adminiſtra vit, aud found againſt him, yet no judgment could 
againſt him; but the judgment was againſt the plaintiff, which 


is all one in the reaſon with this caſe : therefore it is good to ſee F 

the record chereof (a). | 6 

(le was moved again, and the Judges being ul the ſame opinian, the judgment vu WW * 

reverſed, poſt. 459. d 

| . | R | nh 

nar of Shaw againſt Tompſon. Ss. 
The Wi af a EBT for fiſty pounds recovered it a court baron. The caſe 0 
copyholder in- was, That a feme recovered dower of a copyhold according to 0 


= 8 the cuſtom of the manor by plaint in a court baron; and for that 


value in da- her baron died ſeiſed, ſhe recovered by judgment there, fifty pounds 
mages in the damages; and for that fifty brooght this action; and declares upon 
rk cher al this matter. It was thereupon demurred, And the ſole queſ- 
exceed 49% tion (as TANFIELD moved it) was, Whether ſhe might recover da- 
1. Ro. Ab. 621- mages to fifty pounds there, where they cannot hold plea abore 
rough 0 forty ſhillings? But the wwoLE Cob held, that the damages 
2-Com.Dig-5pg. were well awarded; and that ſhe might well recover ſo much there; 


Co. Lit. 3 for as they may hold plea of the land, ſo for the damages as fir fa 
— as the demandant is damnified, and ſflall be well allowed (a). S 1 
ANN * not lie in B. R. on the judgment; * that the remedy is in che uf 
manor court or in chancery. 4. Co. 306. See the ſtatute Merton, c. 1. dr Vida, Cr. Moor, 416 * 
| et 
Cant 26, | | Atwood againſt Ballard. | 8 
9 RESPASS for his cloſe breaking. The defendant juſtifies bf ove 
the — — T reaſon of a way by preſcription: rom his franlitenement in D. we 
dan ge, vnto thipvillof 8. in the ſame county; iſue was taken de N 5 
Vide ante, 260. proprid Hei and b fariar awarded: from rhe oy/ne —_ 1 
Todt. 472. 898. and thereby it war: tried, and found for the plaintiff. A 2 ey / 
Cro: Jac. 599% now moved in arreſt of judgment, that it was a miſ. trial; M 


viſne ought to have been awarded from D. and S. Cub -_ 
it is, if the preſcriprion'to have a way had been traverſed; — 


- 


Michze)mas Term, 37. and 38. ir. In B. R. ; 40 


1 adjudged here: but by this replieation the way is con- Arwees 
. * 2 that ke Coat his dlofe without uſing the RE 4 SE 
way, for the way is not in queſtion. And of that opinion was i, 
porhau. But FENNER and CLENCH @ contrs: and therefore it was | 

adjourned. Fide 13. Hen. 7. pl. 13. 21. How. 6. pl. 22. 34. Hen. 6. 

pl. 15. 10. Edw. 4. pl. 10. | FEE: 


Bragg againfl Banning. „ 
Hilary Term, 37. Elia. Roll 1004. i 5 

CTION u the caſe. And declares, Whereas he and all From what 
A thoſe, he: hive bad a way from his houſe in D. over Green- Raff 2 
Acre in S. and over Black-Acre into fuch a place in P. that the Vide ante, 260. 
defendant had ſtopped his way in S. Upon not guilty pleaded, it 2 pl. 46. 
vas found for the plaintiff.— And it was alledged in arreit of judg- 69 75¹.˙ 
ment, that the declaration was not good, becauſe he alledgeth not | 
in what vill Black- Acre was; for if the preſcription be traverſed, 
the venire faciar ſhall be from every vill where the land is over 
which the way lies: and fo it was adjudged in 33. Elis. Hauk- 
buffs Caſe in the common pleas. Wherefore, &c, | ü 

Gawpy. It is clear, that this is a fault for which the defen- 
dant might have demurred ; for true it is, he ought to have al- 
ledged all the lands through which he is te have his way, and vills 
where chey lie; and if the preſeription be traverſed, the venire ſhall 
de from eyery vill. But now when he pleads not guilty, the ve- 
nire ſhall be from the vill, where the ſtopping is alledged z for the 
way is not principally in queſtion, but it ought to be proved up- 


Q ia LK tow CY ww wn TW _ÞO 


ſe on the evidence. And thereto all THE Jus Ticts agreed. Where- 

10 fore it was adjudged for the plaintiff, 

. Vide 4. & 5. Ann. c. 16. and 24, Geo. 2. c. 18. 

- Pennyman againfl Rabanks. Carr 3b. 
4 5. . | ® 

* ACT ION upon the caſe for flandering his title, For that he g1ander of title. 
Ve aid to J. S. who was in ſpeech to buy the plaintiff's. land, Moor, 410. 
0 „know one that hath two leaſes of his land, who will not part 

” * with them at any reaſopable rate,” uli revera nulla talis dimiſſio 

fir Jacia fuit. Ihe defendant juſtifies by reaſon of two ſeveral leaſes 

Sed by pure made unto himſelf. The plaintiff replies de injurid ſud 


Preprid abſque tuli cauſd. Iſſue was joined, and found for the plain- 
uff.—lt was now moved in arreſt of judgment, that an action lay 
not for theſe words; for he doth not ſay, that any had leaſes for 
Jexrs, but it might be well intended of leaſes at will, which are 
not any prejudice. Sed non ailocatur; for it cannot be intended 
that he ſpake of leaſes at will, bcauſe he mentions leaſes grantable 
5 and alſo ſuch as ſhall prejudice the purchaſor. Wherefore, Ne. 
2 £CONDLTY, The declaration is not good, becauſe he concludes, 
3 nulla talis dim io, &c. whereas there be two leaſes men · 
ww. and this concluſion goes but to one, which is uneertain. 
wes allocatur ; for dimiſfio oft nomen colleFivum, and comprehends 
4 — As 15. Bliz. 325. Afſife,” the plaintiff made two titles 
why o bars, the tenant ſaith, Veign le Aff far le title, that to Ante, 338. 
. Wherefore, &,—THIRDLY, uſe it appears by the de- 
nts juſtification, that he intended of leaſes made of himſelf; 
and 


n 


AFA ESSE 


428 , Michaclmas Term, 37. and 38./Eliz. In B. R. 


Paxwyway and if a man claim eſtates, although they. be falſe he ſhall not be 
8 ght puniſhed. This was agreed by all THE Cour, that no aclion }; 
eee agginſt one for ſaying, that be himſelf had title or eſtate in land? 
Ante, 1979. Sc. although it were falſe. But here the words in the declaration 
as they are ſpoken, being in the third perſon, be not intendable of 
himſelf, but of ſome other, and import a ſlander to the plaintiff; 
title; and then his juſtification afterwards ſhall not take away that 
action which before was given to the plaintiff for the ſlandering 
of his title. Wherefore rule was given that judgment ſhould be 
entered for the plaintiff, unleſs other matter was ſhewn upon the 
third day of the next term. —Afterwards Paſch. 38. Eliz, it was 
adjudged for the plaintiff, FEN N ER contradicente. | 


(9) non I hes ue The Queen again, Bowles (a). 


FR | NE was indicted u the 5. Elia. c. . of perjury, for that 
2 —— there was a ſuit 4 chancery Ae i Marſhal and Harvie, 
ſhew that the for the manor of Staverton, in the county of Devon, and a com- 
. miſſion was thereupon awarded to examine witneſſes; that the 
material to the defendant ſwore, the deed of feoffment of the manor (mane 
cauſe in which rium prædictum innuendo) was delivered as an eſcrow to be delivered, 


the perjury was &c. ubi revera it was delivered abſolutely, &c.—The firſt excep- 


l tion was, That this oath, that the deed of the manor was delivered 

Raym. 20 As an eſcrow, &c. is not material, unleſs it be ſhewn' that it con- 

Cro. Car. 351. cerned the manor in queſtion; for otherwiſe, although it were 

- "3 og O. falſe, it is not puniſhable, neither by action nor by indictment up- WW * 

ch. 6g. . 23. on the ſtatute, For the ſtatute is, „If a witneſs depoſe falſely it 

Dougl. 156. « concerning any cauſe, &c.“ for which falſe oath he is not b 
Na puniſhable by this ſtatute, unleſs it be ſhewn or averred how this n 


concerns the cauſe.— And of that opinion was THE WHOLE 
Cour: and although it is alledged, manerium prædict, innundy, 
yet it ſhall not help it; for a man ſhall not be Pe as per- 
jurer by an innuendo. Wherefore for this cauſe only the indict- 


| | ment was Gicharged. Y 

Cart 30. Caſtleman again Hobbs. 10 

: Hilary Term, 37. Elia. Roll 334. 

An id,, A CTlON upon the caſe for theſe words: “ Thou art a thieh Wi 
poo ng « for thou haſt ſtolen half an acre of my corn,” innuends © the 


tendment of the * corn growing upon half an acre. of ground reaped and put 
words ſpoken © into ſhocks by the defendant.” Upon this declaration the de- 
* fendant demurred.— And upon the firſt motion, without 
Moor, 396. arguing, it was adjudged for the defendant; for the ſtealing 
Owen, 57. = an acre of corn cannot be ſaid to be felony ; for it ſhall be 
9 „ in common parlance and intendment, corn growing upon 
1. T. Rep. 70. land which the plaintiff cut down and carried away; and the 1. 
endo helps nothing, unleſs the words precedent have 2 n 
preſumption of the innuendo: and herein no man will intend that - 
was corn ſevered, when he faith „ half an acre of my con. 


Wherefore it was adjudged for the defendant. 
p Meet © R evnol.s 


ede Ter. 3) and 367 Kir. In Ru. 355 


Reynolds again Pinhowe:” ' 
| Trinity Term, 37. Eliz. Rell 337. 
SSTJMPSIT., Whereas the defendant had recovered five 4ſu=j/i will 
A pounds againſt the Sn ; in conſideration of four pounds 34 Ane 
given him by the plainti 


Casr 31. 


that the defendant aſſumed to acknow - ſatisfaction on 

ſedge ſatisfaction of that judgment beforę ſuch a day; and that eee in com- 

de had not done it. And it was thereupon demurred ; for it was paid dy the * 

moved, that there was not any conſideration; for it is no more plaintiff for a 

than to give him part of the money which he owed. him, which is _ up 2 3 

not any conſideration, —But all THE COURT held it to be well 3 3 

enough ; for it is a benefit unto him to have it without ſuit or covered againſt 

charge : and it may be there was error in the record, ſo as the — P 

party might have avoided it. Wherefore it was adjudged for he 338 

oy 5 1. Roll. Ab. 28. Moor, 412. Cro. Car, 8. Sed vide Cowp. 128; 
Woodroff again Vaughan. e ade 

Michaelmas Term, 36. & 37. Eliz. Rol! * i 

ACTION. For that he ſpake in the preſence of one Lumley“ I will prove 
theſe words of the plaintiff: © did not know that Woop- *#= N 

ROFF,” innuendo the plaintiff, © was thy brother: he bath for- hrs 8 it 

« ſworn himſelf; and I will prove him perjured, or elſe I will ſpoken in the 

„ pay him his charges.” —After verdict upon not guilty pleaded, Preſence of we 

and found for the plaintiff, it. was, moved in arreſt of judgment, , * — 2 

Becauſe it is not averred that Lumley was brother to the plaintiff; — 11 

and therefore it ſhall not be intended as ſpoken of the plaintff, as _ _— 

it was agreed this Term in Badcoct's Caſe (a). wy non allaca- the plaintiff. 

tur; for when it is alledged to be ſpoken in the. preſence of one (½) Ante, 416. 

only, it cannot be intended but that it was the plaintiff, if, pon yh : 

the other revera be his brother; and therefore it may be well Moor, 365. * 

helped by the innuendo; but otherwiſe it is where it is ſpoken in 2. Jones, f. 

the preſence of divers others, as in the caſe alledged.— Secondly, . Pig. 78. 

It was moved, that for theſe words an action lay not; for, for the 

Fords „ he hath forſworn himſelf,” an action is not maintain- _ 

able; which was agreed PER CURiam.—Then for the words, 

* | will prove him perjured, or elſe I will bear his. charges,” no 

«tion will lie. But THE wHoOLE Cour reſolved to the con- 

wary ; for it is as great a ſlander as if he had ſaid directly that he 


vas perjured: and it is not reaſon that by ſuch colourable addi- 


-. 1 „ e ww MM GS... 


e 


f, — to ſlanderous words, the party ſhould be without remedy. 
e herefore it was adjudged for the plaintiff. - | 2 


cc 
— 


Whitbie againſt Marſhall. q 3 0. 1 33. 


Þ { 
FJECTIONE FIRM, as leſſee of Mr. Gray, for lands in A fecond difirin- 
gley, in the county of Leiceſter. At the nifi privs in the 2% awarded 

;—untry, fix of the jurors were challenged and rreited, and the 8 2 
ee pro defelu juratorum. At the next aſſiſes a new challenged — 
„as awarded againſt all the firſt jurors, as well thoſe /me 
—＋ treited before as the others; and at the i, prius in the — N 
* the iſſue was tried by ſome of the jurors of the ancient fame cauſe, is a 
on 8 and by others returned upon a faſer de circumſiuntibu. 8 helped 

but none of them who were zreited before tried it. . 
1  Ferdict was found for the plaintiff. And it was now alledged Pod. 30. 

reſt of judgment, that this di/tringas was ill awarded; for it 


our d 


"2ST oe Þ RAFT 


* 


430 Michaelmas Term, 3). atrd 38. Elia. In R. R. 


Watrztze Ought not to have been awarded againſt them who were treited 
Tant but againſt the others only; and they the trial thereupon was ill. 
Wer. —But THE CouRtT held, that in regard it was but a Judicial pro- 
gels, which being awarded againſt them where it ought not to be 
is but the default of the Court, and ſhall not turn the plaintiff to 

prejudice. It was a good trial by the common law, in reſpect the 

trial was by the lawful jurors; as alſo clearly by the ſtatute of jeo- 
fails, which helps mif-awarding proceſs. Wherefore it was ad. 


judged for the plaintiff. | 
" Cain 36 Moor againfl Vaughan. 


It is a m- trial "TRESPASS. At the miſe prius the jurors were challenged, and 
If 1 the jury remained pro defectu jurator.; and afterwards a new 
by the di/iringas with a niſ pris was awarded againſt the ſame jurors who 
parties, after- were freited before; and ſome of them who were treited appeared 
wards try the ind tried it. And this matter was alledged in arreſt of judgment... 
Ante, 429. And held clearly by all Tys Jus ricks, that it was a miſ-trial, and 

not aided by any of the ſtatutes of jeofails. Whereupon 2 venir: 

facias de novo was awarded to have a new trial. | | 


Canz Sir Edward Denny againft Eakenſtall. 

| | Hilary Term, 37. Eliz, Rall 882. 
== F7JECTIONE HNA. Upon a ſpecial verdict it was found, 
of 


The of 


that the archdeacon of Ely having the parſonage of Haddon ap- 
"the policone propriated to his archdeaconry, anne 12. Elia. let the land in queſ- 
of the biſhop- tion, being parcel of his glebe, for fifty years. The biſhop of Zh, 
Er he being patron of that archdeaconry, and the dean and chapter of Ih, 
archdexcon anne 15. liz. confirmed that leaſe. The archdeacon dies; the 
made before biſhop collates to that archdeaconry J. S. who enters, and let the 


13- Ele- vill and to the plaintiff. Et Ee. 

— — The firſt . _ was, Whether this confirmation by 

notconfirmed by the biſhop be not void by the ſtatute of 1. Eliz. c. 19. which . 

der 13. Be. makes all grants and affurances, &c. by a biſhop more than eſtates WW | 

—_ for twenty-one years, or three lives, to be void? Bt | ſe, the - 

Ants, 8. leaſe made by the archdeacon is void againſt his ſucceſſor.— But A 

Moor, 636. all Tux Coun held, that the ſtatute doth not extend thereto; for 
Co. Lit. 300- b. that ſtatute is intended of grants of lands, tenements, and heredi 
Gro. 045 48, taments, parcel of the poſſeſſions of the biſhoprick, ce. But her 
Cro. Jac. 33. the confirmation paſſeth not any eſtate, but it is an afſent 2 

3- Bac. An 389- to the leaſe of the poſſeſſion of the archdeaconry, and not of t 

biſhoprick ; for it is not the alienation of the patron, and there- | 

fore not within the ſtatute: but otherwiſe it is where a biſhop l » 

diſſeiſed, and confirms it to the diſſeiſor. Wherefore, &c- 5 © 

Secondly, It was moved that this leaſe is void by the _ = 

13. lia. e. 10. z for the confirmation after the ſtatute ſhall not Ho y 

che ſucceſſor, although the leaſe made before the ſtatute ſhall g 

him who made it.— But Tus CounT thereto delivered not 4 lk 

opinion. Sad adjournatur. - i 

by 


Anopymeve 


| Anonymous. Ca 16 
5 KE, the Queen Attorney, demanded of the Court their opinion Female heirs to 
„ Ci i caſe, A man having two daughters, being his heirs, Ta * is 
, deviſeth his land to them and their. heirs, and dies: Whether they take as Toth" - 
0 (hall take as jointenants by the devi/e, or as coparceners by abſteam vm, and not 
e And all THE JUSTICE held clearly, that they ſhall have ie as — vm | 
4 jointenants3 for the deviſe giveth it them in another degree than pop. 698. 
. 'he common law would have given it them, and for the benefit of RA 4 
the ſurvivorſhip between them. ates | 22 — — 
3. Lev. 127. Cr. Car. 161. 2 Sid. 53. 780. Gouldſ. 141, Comyn's Rep. 123+ 1. Salk. 342+ 
1. Ld. Ray. 830. £ yy | 1 ix 
Doyle agamfle Wood. Wes Me 
n Trinity Term, 36. Elia. Roll 128. 88 : 
i TRESPASS. The defendant juſtifies, as in his freehold. The & preſcription 
0 plaintiff makes title, that this land is parcel of the manor of addiere 
a D. and demiſable, time whereof, &c. by copy in fee, in tail, or for or wil is 
5 life, or for lives, &c. and that this land was let unto him by copy ol in 
. in fee. The preſcription was traverſed, and found that it had demie 
2 deen demiſed and demifable, from time whereof, &c. in fee, l, provided 


but never in tail; and that it was granted. to the plaintiff in the title to it be 
fee—lt was thereupon held by THE wwoLE CouRT, that it Ame, l. ws, 
was found for the plaintiff. For the allegation that the land had yy 358. 
been demiſable in fee or in tail, &c. is but a conveyance to his title: Cowy. 47. 
and foraſmuch as it was found that it was demiſable in fee, and | 

4 that it was demiſed unto him in fee, that is the effect and 2 | 

' WH of his title which is found for him, and ſufficient. "Wherefore 
1 the plaintiff had judgment to recover. 


oh 

in Stafford agamfi Bateman. Care 38. 

ly, Hilary Term, 37. Eliz. Roll 118. | T 

. RESPASS upon demutrer. The caſe was, That by virtue of The cattle of a 
third perſon 


a fieri facias out of the, exchequer for the queen's debt, the j, Prom 
defendant took the plaintiff's beaſts, being levant and couchant upon chant upon the 
the land of the debtor, and ſold them for the queen's debt.— And lande of the 


adjudged that it was not lawful ; for they were not to be ſold as the — — 


goods of the debtor, but they might have been diſtrained for the for ſuch debt 
queen's debt, Wherefore, &c. (a). Anger a f- 


3 1a, but may be 
jb. 12+ Mod. 178. Carth, 4 05-300; 30Sþ; 0s Gut | Cppolg tity: 6: Bay: 305 


() This is not law. I. C. B. Panx nn's MSS, * 
Morgan againſt Williams. Can 3g. 
Michaelmas Term, 36. & 37. Elig, Rull 31g. 

DFT, as adminiſtrator to one Philips. And declares, That A foi on an 

adminiſtration of the goods of Philips. were committed per adminiſtration 
Andream Vane, ſacræ ibeologia doftorems, ſuch a day apud Monmouth , ect 
ud the plaintiff recovered: in the common pleas by default; and thew that he 
vrit of error was thereof brought. The error aſſigned was, Becauſe as ordinary. 
ts not ſhewn that Jans was ordinary of, Meonmoyth, nox that the © 90g 
wanitting of adminiſtration appertained unto. him, And in re- 
pied it was in a declaration, which ought to be certain, and he is Moor, 367. 
bot 2 bihop, nor any perſon who may be 8 the ordi- 8 Lut. 408. 
wry, — judgment was therefore reverſed. | | wo 185 4 


+ 36S- 4 Mod 133: Skin. £51. 2+ Bac Ab. 443 $- Cem. Dig. 207. 1. Salk 38. 41. 
| Samon 


; | Michaelmas Term, 37. and 38. Elia. In B. R. 431 


1432 Michaelmas Term, 37. and 38. Eliz. In R R. 
Carr . | Samon again Pitt 
e en el 12,5 Trinity. Tm, 6. . el. 
An awar 8 ee 877. 
the ROE - A SSUMPSIT. And declares, Whereas 5 . 
| ſhall enter into troverſies between the plaintiff and defendant ce E 
—.— witheut vers lands in D. whereupon they ſubmitted themſelves 10 fl. * 
ſum; and chat bitration of J. S. ;. that the defendant aſſumed, in rut I the ar- 
HE and 618 ſixpence, to per form ſuch award as 7. S. ſhould make: el 
pots . —— eth, that J. S. awarded that the defendant ſhould enter . 
the ſabmiſſion) to the plaintiff, that the plaintiff and Elizabeth his wif 2 
ſhould have the gauderent all the lands in controverſi i n 
lands in con- for non-perf © of thi n ſeven acres; and 
troverſy, is void Hoon -performance © this arbitrament the action was brought 
for uncertain Upon this declaration it was demurred in law; and it was — 
bn the flaſk caſe, for the defendarg, that this award was void. —Firſt,. Bec oy 
in tie fcond. awarded that he ſhould enter into bond: and it is not f. 4 1 
Ante; 4 what ſum he ſhould be bound ; ſo he knows not how G 611 
wy — it: and if he ſhould enter into bond without a ſum, it 45 5 
J oll. Ab. 143. and the arbitrament being void, the defendant is not n 
Moor, 359. perform it. — Secondly, The award is void in this, that the *. 
2 ed he ſhould be bound that the plaintiff and his witc ſho | 
er.) &c. and the wife is not party to the ſubmi er 
| party to the ſubmiſſion, nor is to have an 
To. 78. benefit by the award ; for the arbitrators have not any power f 
Oro Jac 314. award a thing to be done to a ſtranger.—But TaxF1EL, for tl 
plaintiff, moved, that the award was good, notwithitandin theſe 
1 368. exceptions. For as to the firſt, although it be not ſhewn 0 what 
2. Saund. 293, ow wo e e ſhould be bound, yet he is to tender an obligs 
* tion in ſome ſum ; and it is at his election in wh e 
Salk. 16. 498. bound, be it never ſo ſmall. And as to the ſecond, —.—f— 
good; for although it be void as to the feme, becauſe ſhe is not 
1078. | a party to the ſubmiſſion, yet to be bound that the baron ſhall en- 
n joy it is good as to him; as 18. Edi. 4. 22. and 19. Edu. 4. that 
the party and a ſtranger as his ſurety ſhall be bound, it is void asto 
the ſtranger, but is good as to the party, and he himſelf ought to 
enter into the bond. —But as the firſt, all THE Cour held it 
to be a void arbitrament; for the arbitrators are abſolute judge, 
and therefore ought to decide abſolutely and certainly what ſhall 
be done: and they cannot give their authority unto us, or to the 
party to make certain their uncertainty, no more than they mi 
make an award that J. D. ſhall make an award between the par 
ties, for their authority is not transferrable ; and therefore th 
award being uncertain is void, and the parties are not bound to 
perform it. But PoxHaM and FENNEA ſaid, that if he ought to 
enter into any bond, it ought to be in a ſum according to ihe 
value of the profits of the land; and therefore if 4. covena 
to enter into bond for the enjoyment of ſuch land, without an- 
ing any ſum, it ought to be the ſum according to the value of the 
land (a): as 8. Af. an annuity is granted to a man until be de pro- 
moted to a benefice, he need not accept a benefice of a leſſet nu 
than the anriuity.—And Por Hau held the arbitrament 10 
for the ſecond cauſe; for it being an entire thing that unn F 
ointed to be done, being void in part, it is void for the dbl 
ut otherwiſe it is where be appoints two things to be performed 
and the one is within the ſubmiſſion, and the other not, 1 
they are awarded to be performed ſeverally, it is good for 9 
which is within the ſubmiſſion, and void for the other. But 8 
() Samon's Caſe, 53. Co. 78. 


-- ooinl. none of the other Juſtices ſpake. But for the firſt cauſe sauer | 
Nin ally without other argument it was adjudged for the defen- Ta 
dant. 5. Co. 77. b. | _ 43s | : 

Sir Chriſtopher Hilliard 4gainff Conſtable. Cl 
| Vide Ante, Page 306. Caſe 5. _ (625 5 | 
\ CTION for words was now moved again,—GAwDyY and FEN- © He is @ blud- 


f nen held, that for the words, © He is a blood-ſucker, and, [res Bom : 
et « ſucketh others blood,” (for all the other words, aLL THE Jus- 34,4,” are not 
id TICES agreed that they were not actionable) the action lies not; for actionable, tho 
* they are not words which of themſelves import any defamation; for * — «won 
ed ; is uſual when a juſtice of peace purſues offcaders, and does his of- S. C. Ante, 306. 
0 bee, to call him blood -· ſuckerꝰ; and it is not any ſlander unto him, 

* and may be taken in ſome good ſenſe in executing his office, and not ,, Roll. ab. 53. 
mM in malam partem, that he is a blood-ſucker in tecking murder or Moor, 418. 

d; otherwiſe, PO HAM and CLENCH è contra; for it ſhall be conſtrued 3 Wik 184. 


5 . * 2. Bl. Re 1 lo. 
according to the common intendment of the word, which is always 391. * 


in malam hartem; and to ſuck blood is to take blood unjuſtly from a 
perſon, Wherefore, &c.— Afterwards the ſame Term at Sergeapts 
Im, before all the Juſtices of England there aſſembled, this cafe was 
moved, and the greater part of them reſolved, that the action lay 
Ll Fi (but 1 heard not their particular reaſons). Wherefore the next 
iſe day by the afſent of Pop HAM and CLENCH, it was commanded, 
hat BW that judgment ſhould be entered for the defendant. | 


ig: | | a 
ae | Sir Walter Hungerford again Veiſex. Cn 42. 
wo Eaſter Term, 37. Eliz. Roll 219. 


en ENROR upon a judgment in the common pleas. T he error af. if proceſs be 
that ligned was, Becauſe the venire facias was awarded upon the roll awarded on he 


returnable die Mercurii proxim. poſt Craſtin. Trinitatis e but the writ 4. y 668mg 


01 t9 elf was returnable die YVeneris proxim: poſt Cruſtiu. Trinitatit, which error is not aid- 
14 it ns the firſt day, and therefore erroneous, becauſe the writ by the ed by the ver» 
dyes, ol vas returnable out of Term. — And it was held clearly to beer Ante, 8 
ſhall AP oncous ; for the roll is that whereto the Court gives credit, and not Poſt, 592. 618. 

o the * = » for if the writ were ill, it thould be reformed by the $2** 
m, and that was clearly erroneous at the common law, as appears 

13 Edu. 4. pl. 15. 2. Rich. 3. pl. 11. 4. Eliz, 211. and it is not n 

, this WP by the ſtatute. But if it doth not appear that any writ was '- Roll Abr. 
d ded, it is aided by the ſtatute, but not an ill writ. Sed alljour- 

ht to Mur. [ | 6 5 

o the . E 4 

"I Aſcue again Sand: rſon. Caen 49 
1 Eaſter Term, 37 Eliz. Rall 218. | | 

ok the cod upon the caſe, ſur trover of :09 theep, the 1, Dee. Pleading in tro- 


x 36. Elz, The defendant pleaded, that he was ſheritf of the ver. 
* of Lincoln, and that J. S. recovered againſt the plaintiff 
and thereupon had a fiert facias to levy that debt, which writ 1. Conn. Pig. 
N Craſtino Ani marum 35. Eliza. That this was de 
1 9 being then ſheriff of the ſaid county, upon the iſt of 
YE liz. to be executed. That he by force thereof, upon che 
35, Eliz. took the ſaid 300 ſheep, and fold upow the 


x WG. i 2; Eliz. 104 ſheep for gol. parcel of the aid 1001. and 
Put # mo er 192 ſheep remained in his hands pro dgichu enplo- 
| 9. ELIZ, PART, F F Fun. 


434 Michaelmas Term, 37. and 38. Eliz. In B. R. 


| Azeve eum. And at the ſaid day of Craftin. Anim. he returned the fil 
7 © writ accordingly, and all this matter; which is the fame'converſico 
SanDERSON- Ag: QUE HOC that he converted them aliter vel aliv made. ft by 
| ++. » thereupon demurred. — After argument, the whole Court held the 
| plea to be inſufficient. | F 
Poſt. 438. Fi Rs r, and principally, Becauſe he doth not by his plea confe; 
T 268. any converſion, and then the traverſe is ill: but he ought upon thi 
Yelv. 198. matter to have pleaded not guilty, and have given it in evidence 
Latch: 88. SECONDLY, Becauſe the declaration ſuppoſeth the trover and co 
Lin 39 1 verſion to be the iſt Dec. 36. Eliz. and he juſtifies the converſa 
5- Com. Dig. in October, 35. Eliz. ſo he meets not with the plaintiff in time; and 
Po 1 therefore he ought to have traverſed it: and the traverſe alter ul 
Bret " olio modo ſhall never anſwer to the time, but to the manner of the 
comverſion. In | | 

on Tr1inDLy, He makes not any juſtification for four of the ſheey 
but that he ſeized them: but he ſhews not what he did with them 
wherefore the plea doth not anſwer all that which is compriſedi 
the declaration, and for that cauſe is ill in all. And of that opini 
was ALL THE Coon, and appointed judgment to be entered fo 
the plamtiff; but after cauſed it to be ſtayed for the equity of th 

3 Ck | #1, 

Danke. lh Staughton againſt Newcomb. 

Michaelmas Term, 35. C36. Lia. Rell 381. 


Variance be- PE ARON upon a judgment in debt in the common pleas. 
torn the prigh- error aſſigned was, Becauſe the record is, gudd abtulit /e in pul 
e : fatal. debiti de 10l. and when he declared, he declared for a debt of 2:l. 
1. Saun. 27,28. And it was held to be a manifeſt error. 


Cowp. 178. | ike Pe 

C48 gs. | 2 5 « 3 | Johnſon againſt Pays. 
An action z PILL OF DEBT upon the 5. Elz. c. g. of perjury. After v 
bill lies on the dict it was moved in arreſt of judgment, that by the 18. K 


ths e. c. 5. no ſuit ſhall be upon a penal ſtatute, but by information or 
| — ginal action; ſo this bill is not maintainable. But it was thereto 
withſtanding ſwered, that in the ſame ſtatute is a proviſo, where the action is g 
13. Eliz. e. s. to the party grieved, and not to him who will ſue generally that! 


Poſt: 645. | 
Ants, 76. may ſue as before. Wherefore, upon view of the ſtatute, | 


Je _ > held to be maintainable, and adjudged for the plaintiff, 
is FO . . 
3. Inſt. — Cro. Car. 603. 2. Hawk. 381. 2. Ld. Ray. 1333. 5. Burr. 2722. Cow). 4 


and ſce note (2) Leigh V. Kent, 3 12 Rep. 365 


Cas 46. Stile again Butts. 
| Trinity Term, 37. fliz. Nel 159. 
A commoner | JPRESPASS, for carrying away thirty loads of clay 1 4 
2 zhit to bank-Green, digged there by the plaintiff, The „ 
r pleads, that he is a tenant and inhabitant in Brockbent, oy 
tiſy taking that the ſaid place called Breolbanl Green is parcel z and that 1 : 


which another à cuſtom there, that every tenaut and inhabitant there Mi | 
has dug, tho' he | in Droctbonk-Green ſor his necelk 
is no commoner, have, and carry away clay in Dreot2ank-Ure 


1. Roll. Ab. 567. uſe; and that the plaintiff, not being a tenant there, de jen hor | 
8 40 meſne digged that clay, and laid it upon the land LIE 6 
. Lev. 323, it for his, neceflary ule, as lawful it was for him to do: 

». Ter. Rep. 351. e * 2 


19 
1 


4 


Mäcbaelmas Term, 37. and 38. Elke: In B. R. 


vas thereupon demurred.— And upon the Arſt motion, without any Sri. + 
, argument, THE CouRT held the juſtification to be ill. For by the againft 
0 preſcription it appears, that the tenant might dig arid have clay; 
then he cannot have but what he himſelf digs, and he ſhall not have 
that which is digged by a ſtranger; for it is reaſonable he ſhould 
have what himſelf digged, but it doth not warrant him to tab what | 
another hath digged, who' peradventure dia it lawfully by the lord's 
Fence, This is alſo like to common, which appertains not to the 
tecant, nor is bis until it be taken by the mouth of his. cattle ; and 
if a ſtranger there cuts the graſs, the commoner cannot carry it 8 
away, nor have his action of treſpaſs, &c. no more herr. Wherefore _ 
it was adjudged for the plaintiff. ip wie 
John Vita apuinſt James Vitz, IE (1 
Michaelmas Term, 36. & 37», Blas. all 265. 9 _ Qs g 
ENO upon a judgment in-{p/wich, in debt for twenty pounds, on „%, 


Cx 47. 


” 


by Jahn Vita againſt Fames Vita. The Jefendant pleaded, nibil pleaded, if the 
thet, ot de hoc ponit fe ſuper patriam; and the iſſue was entered, et 1 is, er fer- 
frediftur Jacobus ſimiliter, where it ought to have been Fohannes ; — | inſtead 
ud tried; and adjudged for the plaintiff. And this was the error of dib: 
Agned.— And aLL THE COURT held it to be amendable by the ee it ſhall 
8. Hen. 6. c. 12. which gives authority to amend records removed . 
out of the common pleas by error for faults which happened per uiti- Poſt. 752: god. 
um [cripteris, or by the clerk's negligence : and this ſtatute extends 
u well in equity to the records of other courts, which are not re- 8 Co. 159, a. 
moved for error. Whereupon it was awarded to be amended, and S.. 
he judgment was affirmed. | 5 ee 


Dee againſt Bacon, 


. . an 
SST 
Perkins againf} Clark and Cleydon. | wg 
ONT. . The caſe was, A man deviſe his land to be ſold A 
«627; 5 his executor. J. . ſells it for forty pounds, and dies fathoods of 
ay 2 ay r of the forty pounds. Adminiſtration — — and 
derber he l e firit teſtaroy was committed to the plaintiff. wn wot I ö 
ecke e Ihould have an ſumpſit for this forty pounds, or had money. Qvere, 
Pins -. was moved by SPUKIL.ING, ſeitant. - Ga w by, what remedy 
A tor for the money, if it be recovered, is affers in their rte 
13k he conceived the adminiſtrator ſhould not have an at- ecſtator ſhall 

recover it. And CLENCH thereto agreed: but the other b+ycto recover 


C48 49- 


. ww not deliver any opinion, bur ſaid it was fitting to con- 
0 5 11.8 n I | . N -— 4 , 1 | Went. 148. 
; tort + e Moor, 4. 1 9. 686. O. Bend. 2. pl. 5. N. Bend. 18. pl 24. 
-beialf ul. 13. 1. Com. Dig — La 2. Saund. 149. 1. Koll. 890. 90% 1+ Sid. 29. March. 9 
ts. Fes. * us , 1949 : 7 0 . 
10 Cay ul G& $- executors of exe- by 19. Car. 2. c. f. an adminiſtrator 4. 


he frf rr of debt and good bun, no, Mc. may fue a fee facit, rid 
tor himfelf * _=_ — 2 take 75 pou n on & judgment ob- 

Nu a wer to taine is i and 9. - 
ke krſt executor ſhould do. Ard i . OM . 


1 Roſs 
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Cast 3. 


os ERoſs again Morris. 
If an ee, A SSUMpSITT brought in Sell. And declares 92d ahn tr; 
| e A tus fuit un brief de ſubpœna out of the — apa a 
aferelaig? comitatu Midd. and intended to ſerve it; the defendant d Hy 
it ſhall be taken worth in comitatu pradift. aſſumed, that if he would not rve the 
| ——— writ that he would give him ſo much, &c. Upon mn affumplt 
in themargin; pleaded, and found for the plaintiff by a jury of S, fell, it was nov 
ab ro next an- moved in arreſt of judgment, that it was a'mi(-trial: for although 
— 8 Suffolk was in the margent, yet the chancery apud Wftm. in cum. 
by way of reci- fatu Midd. is laſt named in the record; then when the afſum/1 
2 ; is alledged apud Hepworth in comitatu predif. this comitutu predif 
Poſt. 465. refers to the county laſt named, iz. Midd. and then the trial i 
Suffolk is ill. Wherefore, &c.— And of that opinion was Gawor 

Cro. Jac. 96. upon the firft motion. — But afterwards being moved again, becauſe 
618, tde county of Middleſex is not mentioned but in the recital, and 0 
> Wal. 25. in the ſubſtance of the record; and the afſumpfit is alledged to} 
| made apad Flepworth in comitatu predit?. and Su fell is put in the mar 

gent of the record, and there the action is brought; Hetworth ; 

comitatu prædict. ſpall be intended to be referred to the county mm 

ed in the margent of the record, and not to the county mentioned 

by way of recital, and fo the trial may be intended there. Where 

upon ALL THE Cour reſol ved, that it was well enough; 20d 


was adjudged for the plaintiff. 


| . in But NOTE, in the ſame Term an exception was taken to the is 

an indidtment, dictment of one Grymes, who was indicted for burglary apud Her 

and the offence ford, for that Hereford was in the margent of the indictment, n 
1 the indictment was, gu3d Richardns Grymes de D. in comitutu R 

ight . ? ; | 

county uncer- nor. generoſus, fecit burglariam apud 8. in comitat. prædict. And 
ain, it is bad. this cauſe exception was taken, for that two counties were name 

the one in the margent, the other in the indictment; fo it is ur 

tain to which of them comitatu predif. ſhall be referred ; ad i 

ſhould refer to the laſt mentioned, it is clearly ill: and for this cu 

divers indictments have been diſcharged. —And THE Cour 

it to be an apparent and grofs fault here.— Pere, Whether ths 

be not a difference between theſe cafes, becauſe the county 1s me 


tioned in the body of the indiftment ? 


Cars g1- | Noke again Awder. 
| Ante, Page 373. Cafe 21. 


m an dien of IT was now moved again.—And aLL THE JUSTICES agreed b 
covenant by an the aflignee ſhall have an action pf covenant without be 
— rr ing any deed of the aſſignment; for it is a covenant 1 4 
not bew the with the eſtate; and the eſtate being paſſed without d 
8 aſſignee ſhall have the benefit of the covenant alſo: 
the ſubſe@t in executor of the baron who is aſſignee in law, who comes 1 
diſpute may be out deed, ſhall have the benefit of ſuch a covenant, 4 7 
3 30. Edw. 3. in Symkins Si mond. Caſe. And Por HAN 

the covenant on NR R held, that a feoffee ſhall vouch by a warranty hee 
which the action his feoffor, without ſhewing any deed of affignment; 


is brought ought > 5 i r is it to an 
tobe by dee, deed of aſſignment is not requiſite, b J 


Ante, 373- Movr, 419. 5. Co. 18. 2. Mod. 116. | y: . 


CO NV 
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New it ; for it appears by the books, that being ſhewn it is not tra= Nos: 
idle by the vouchee, and as a warranty or covenant is not gran- e 
ible, nor to be aſſigned over without the eſtate; ſo when the eſtate 
ifleth, although it be by parole, the warranty and covenant enſue 1. Salk. 141. 

i: and the aſſignee of the eſtate ſhall have the benefit thereof, — . 5 


ce Attorney General (who was of counſel with the defendant) 2. com. Dig. 
bed. that the law was clear as you have taken it, yet the declaration $62. ' 
„. for he declares, id cam Johannes King, 10. Eliz. let that Dougl. 667 
d, nde defendant for years, virtute cyjus he was poſſeſſed, and grant- 
t el by indenture with the covenant, who in 15. liz. aſ- 

u- 


ncit to the plaintiff: and further alledgeth, that long time be- 

re that the (aid J. K. had any thing, one Robert King was ſeiſed in 

e, 512. J. Eliz. and fo ſeiſed, died ſciſed in 15. Eli. and it de- 

ended to Thomas King, who entered upon the plaintiff and ouſted 

m: fo he doth not ſhew that Jeb King who made the leaſe had 

thing; for Robert King was thereof then ſeiſed. And then 

ben John King let to the defendant, and he granted his term by : 

denture, nothing paſſed but by eſtoppel ; then the leflee by eſtop- 
canuot aſſign any thing over, and then the plaintiff is not an 

bonee to maintain this action. But admitting that J. X. had, at 

«time of the leaſe made by bim, a leaſe for a greater number of 

rs, and that Robert King had the freehold, and thereof died 

ſed, and ſo all might be true which is pleaded ; then the entry of 

kar King upon the -defendant-is not lawful. So-gudcungue vid / 

i, this action cannot be maintained. And this point for the caſe 

eſtoppel was adjudged in this court, in the caſe of Armiger v. 

cur, in a writ of error. ER 4. 3 | | | 

And all HE Cour held here, that it was clear upon the mat- The affignee of 

ſhewn, that the action lay not; for the plaintiff ought to have —. . — | 

won eſtate by deſcent in F. King, at the time of the leaſe and only by 3 
zument made, or an eſtate whereby he might make a leaſe, and cannot maintain 

this was afterwards determined; and ſo confeſs and avoid the == os 4 

xe in the leſſor, otherwiſe this action of covenant lieth not; and Ante, 353 
erer lies upon the aſſignment of an eſtate by eſtoppel. Where- 5 

c they were of opinion to have then given judgment againſt the Moor, 47.419. 

tha tiff; but afterwards they would adviſe until the next 'Term.— 2 - wet 1 

rr. This was continued until Trin. 41. Eliz. and then being 3. Lem 154 a 

pred again, all THE JusT1cts reſolved, that the aſſignee of a 1. Term ep. 
: by eſtoppel, ſhall not take advantage of any covenant ; but that e N 

"ail not be intended a leaſe by eſtoppel, but a lawful leaſe, Bur no * wk wo 

delent title being ſhewn to avoid it, it is then as an entry by a _ 


"ger without title, which is not any breach. Wherefore it was n 


. n 
[ 


* bed for the defendant. 

h | See 32. Hen. & e. 34 

4 Bateman again Allen. 45 8 | 
8 Trinity Term, 36. Eliz, Roll 339. OF pos 


JECTIONE FIRME of aleaſe of William Hill and Ann his A ſpecial ver- 
1 & 14. Marti, 36. Elis. for one- and · twenty years of land * in _ | 
une in the county of Stafford. Upon not guilty pleaded, omintedro find 
a7 found a ſpecial verdick, that Henry Clark was ſeiſed in fee, # veceGary fa, 
2 will deviſed that land promt in Newys er Scholaſtica's Ca ſe bad 
d further ſhews, that the teſtator had iſſue Francis and Cilb. Eg. Rep. 
(a) Plowd. 408. | | 1 
John 3 * 


438 Micharlmas Term, 37. and-38, Ni Ink R 


Barzwaw Jobs his ſons, and Schlafes and Aun one of the leſſors; and that 
g, , Francis and Jobs died without iſſue male; that Scholafiza took to 
AFLEY huſband News; which Mev: and. Scholaſtics levied à fine: of that 
band; whereupon Williom Hill and Ann bis wife, as in right of In, 
entered for the forfeiture upon Rhodes the conuſee, and let it tothe 
plaintiff, prout in the declaration; whereupon the defendant entered 
| and ouſted him, Sed utrin the entry of the defendant upon the 
matter be lawful or not, they: prayed thę advice, &c. And if bis 
„ entry mere Jawf?l, they found for the defendant; and if not, &c. 
. Bo all the matter found in Scholaftica's:Caſe was now in queſtion 
: again. — But WILL IA Mus, ſerjeant,' moved, that foraſmuch as in all 
e verdict it is not found that the defendant had the primer poſſel. 
ion, nor that he entered in the right, or by the command of any 
vho had title: but it is found that he entered upon the poſſeſſion of 
the plaintiff without any title, bis entry is not lawful, and the plain- 
tiff had geg! cauſe of actipn againſt him: wherefore the plaintiff 
ſhould recover. — And ſo held all THE Court, that far this cauſe 
judgment ought to be given for the plaintiff, and they would not 
hear any argument of the matter in law. But if the concluſion of 
the verdict had been /, Se. Whether the entry of Hill and his 
wiſe were lawful or no? then the judgment ſhould have been upon 
the matter in law: for then it ſhould be intended that the detcn- 
dant bad title, if the leſſor of the plaintiff had not title, and that the 

plaimiff bad not cave of a&ion 3 but now net. 


But then it was moyed, that the plaintiff: notwithſtanding ſhould 
not have judgment ; for he hath declared of a leaſe by baron aud 
eme, and he doth not ſhew it to be by deed, and without à deed it 

-  eannqt be faid the leaſe of the ſeme. And in proof thereof, wa: 
40, Plowd. 436 Dyer, 91. 15- £dw. 4. fl. 8. 


A leaſe by bu But all Tat Jus Tricks held it to be well enough; for it may be Nia! 
— Wis ; intended by deed, and yet no declaration thereupon. Alfo, althoug' 
Pe elec of it be without deed, it is well enough, at leaſtwiſe during the life of 
both, during the the baron ; and it is a leaſe from them both, during that time. 


27 — deed.—Y 1 B 48, Cro. Jac 617. Co. 2. 51. b Pu 
ut ſaying it was eed.— Velv. 1. 2. Brown. 248, Cro. Jac. 331. 6177. „b. Pol, 
481+ — 708. 3. Bac. Ab. 306. 3. Co. 16. 21• Savil, 111. Dyer, 91. b. Plowd. 403 Co. 1 61.4, 


o 


1. Burrow, 78. Dougl. 329. ] | 
If a ſpecial ver- SECONDLY, It was moved, that it was found that Hill and his 
 ditinejeftment wife entered upon Rhodes, the conuſee of the fins, and made the 
S f n ſeaſe to the plaintiff, and it is not found that they expelled Rhode: : 
without finding and then it reſts upon the matter in law, Whether the plaintiff hath 
e — any Teaſe ? For if they entered, and their entry be not lawful, ad 
— wrong * they did not expel Rhodes (which is not averred), but Rhodes may be 
4 ſhall intended to continue in poſſeſſion; then they gained no ä 
dave judgment. and the leaſe to the plaintiff is void, and he hath not any cauſe 
5. Com. Dig. action; ſo it reſts upon the matter in law to be decided. · 


103. 171. | 5 5 
| But all Tus Jus TIcEs held it to be good enough; fork lehr 
he intended that Rhodes was ypon — but N by | 
entty gained the paſſeſſion: and although they be in as aver” 
their leaſe is good to the plaintiff, - and the defendant without title 1 
not to eject him. Wherefore, without any regard to the matter 
5 In 7, the plaintiff had judgment to recover. Wold 


* 
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5 Woodliff agai Drury. n Re 2 CA 53. 
a66PASS. After e Attorney General, moved in a ur to the 
T arreſt of judgment. The caſe upon the pleading, was, That gr _ s 
e et abs © was declared by the 1 that 3 in . 
ir ſhould be to the uſe of himfelf and 4. his feme that ſhould be, good, if the 


; . . 4 15 wn bs 
fir their marriage, and of the heirs of their bodies 3 and he took marriage ta 
mn feme. Whether ſhe ſhould take by the limitation of this uſe 1 


«3s the queſtion.— And he moved that ſhe ſhould not: for pre- whenever the 


{zn:ly by this feoffment, the fee is in the baron by the poſſeſſion, — Al 
execute] to the uſe which he had before the marriage; Which can- will immediate- 
rat alter the marriage be divided, and made an eſtate tail in him; ly convey the uſe 
lor he had the fee in him until the marriage: for it might have been u 
that the marriage had never taken effect, and that would have con- poſt. 82. 
founded the other uſe; and uſes in future mall not riſe upon ſuch 
future acts; for then an uſe ſhould rite out of an uſe. Dyer, 155. ou 1 
hot all THE JUST1CES held, that although he be ſeiſed in fee ny, 965 64. 
the mean time, as in truth he is; yet by tlie marriage the new uſe 39 ) | 
ſhall ariſe and veſt, if there be no action the mean time to deſtroy 0 "ec bow — 8 
tlat future uſe (as it was in Chudley's Caſe) (u), according to the 123 
limitation of the uſe. And judgment was given accordingly for the — 274. 
1. 9 . 7 th . - M3. 42. 0. 
paintiff.—Vide ſlatute 27. Hen. 8. c. 10. for transferring uſes into poſ- * — hes | 
ein. 8 8 | - NET 4- Leon. 234 
: And. 198. Pollexfen, 78. 1. Co. 101. a. 130. a. 134. b 139. Co. Lit. 187. b. 12. Co. 48. 56. 
13 C0. 86. Lit. Rep. 290 10. Motil. 421. Fearne, 199. 2. Bl. Com. 334 85 
(a) 1. Co. 120. Poph. 70. lenk. 276. 1. And. 309 


14 Grills againſt Ridgeway. N Ca 54. 
Hilary Term, 37. Eliz. Roll 34 


Dior upon an eſcape, ſuppoſing that the . ſheriff of An action for an 
Devonſhire, ſuffered one Chasoner, who was in execution, to oops - rg 
eſcape in London, the 18. Decemb. 34. Alia. 3. Co. fol. 52. Thee ſheriff after he 

Gctendant pleads, that the ſaid priſoner eſcaped the 16. December has re- taken the 


be in D. in the county of Devon; and that he freſhly purſued him 8 
gt 29! by freſh ſuit took him again the 17. of December, and retained if he ſtates the 
0 


lum in execution again; ABSQUE Hos that he is guilty aliter vel eſcape to have 
fie rde And it was thereupon demurred; and argued for the e 8 | 
pantiff, that inaſmuch as he was once eſcaped, and thereby cauſe — alledged, it 
f attion to the plaintiff, no freſh ſuit may take away that action will be error. 
prom him. But the priſoner being re- taken, ſhall not peradventure a 8 
ke advantage of his own wrong to help himſelf, by audita querela * 8 a 
dereupon; and in proof thereof, vide 13. Hen. 7. pl. 1. 14. Hen. 3. Co. $2. | 
. 5. Edw. 6. * Eſcape” B. o. —But all THR Jus TIicEs faid, 2. Salk. 628. 
ut 35 to that, an action of debt did not lie againſt the ſheriff, where * WF 295. | - 
be ſucriff uſed his endeavour, and took him again upon freſh ſuit 3 IP 
thouph that in the night or otherwiſe he might loſe the fight of 
um. But if before he be re-taken the party brings his action of debt, 
en the re. taking of him afterwards ſhall not avoid the plaintiffs 
"ys although the re- taking be upon freſh ſuit.—A ſecond matter 
— that the eſcape is ſuppoſed 18. December, 34. Alia. 3 
x pleads that the priſoner eſcaped 16. December, and the re- 
| — = 17. December”, ſo he anſwers not to the eſcape mentioned 
1 for the traverſe: alſter vel alis modo doth not an- . 

= tune; but tothe manner of any thing alledged; and for 
m = Flew. 6. pl. 28. 37. Hen. 6. pl. 27.—And of that opt- 
Paley THE Jos ricks at this time, except Por HAM, that 

"2 ill for that cauſe, Sed adjournatur, i 


Michaelmas 


, 
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” 


; on Sir Edmund Anderſon, Knt. Chief Juſtice 


Sir Francis Beayimonds n | 
Thomas Walmſley, Ze. F Tuſlices. 
Thomas Owen, E/ ies * | 


* 


< +, © ©” ©» .£-A rm... 


Sir Edward Coke, Kut. ; torney General. 
Sir Thomas Fleming, Ant. Solicitor General. 


— 


N 


2 ns. ac i 


by”: Boucher againſt Wiſeman, 
The office of C TION upon the caſe againſt the defendant, late ſherif# of 
ſheriff continues Eſſex. Whereas the plaintiff had recovered againſt Pynder 1 
2 10ol. and had a eri facias; that the defendant by virtue 
" thereof levied 281. and had not returned the writ, nor paid the mo- clo 


is diſcharge. 
ney to the plaintiff. The defendant pleaded not guilty, | And now 2s 
Dyer, 355-in upon evidence to the jury it was proved, that the writ was delivered 


_— 186. 364 to Coxell, the defendant's under-ſheriff 9. Nov, 34. Elia. and the jt 
a ie ſame day he made execution. And he proved, that the fame day: the 
_ writ of diſcharge was delivered him, dated 6. Aoz. 35. Eliz.—But anc 
becauſe he did not prove that he had notice of this writ of diſcharge Au 
before the execution ſerved, THE COR held clearly, that he v pla 
yet ſheriff, and chargeable to the plaintiff's action. _ 
In the appoint» THE defendant alſo ſhewed the indenture whereby he made * 
1 under- Cocuell his under-theriff; wherein was an exception, that he ſhouid "i 
don that be hal not meddle with the execution of any writ above 4ol. ; fo 28 to that * 
not meddle with he was not his under. ſheriff, bur he did it de ſon tort demeſne, and . 1 
oP above ſuch the defendant is not chargeable therewith. —Byr all THE Covar 0 
pugnant and. held it to be a void exception: for when he made him his under. WF bn 
void. Afheriff, therein was included that he ſhould execute all writs; ad ik 
Forth therefore the exception is repugnant and vod. 85 
Ante, 12, 294. 2. Brownl. 281. Hob. 13˙ 12. Mod. 468. See 12 Geo. 2. e 13. 0.4. | 1 1 
A feri fei THIRDLY, It was alledged, that this was not a due execution; Wt... 
binderhe goods fp P 1 had made a deed of his goods before, &c. and ſhewed Joth 
of the defendant . te =” * 4 . 4 . 8 (3% 1.,% * jon Er PER p 
ſrom the date of the deed dated the ſame day of the writ of execution. — FT! 10 he 
it, and oyer- TOTAM CURIAM, although the gift were band fide, K execution nent 
E kad: en that might be taken of thoſe goods. For by the ſuing forth the cxecu Bly 1c 
day» * all the defendant's goods are liable: ſo as no gift of the ſaid goods WW the | 
the day of the date of the writ or afterwards, can ſtop the executa cot 
| (a). Wherefore they reſolved the jury accordingly, without inqur: : ma 
2 5. * 43 of the fraud ; and they found for the plaintiff, Pile 4 eprum 
a\ Strange, 751- 6. pt. 717. Aff pl N Ho Elia. Dyer. 219. wo g 
1. Bl. Rep -· 67. J. d. Ray, 244. 766. 849. | "IE oY cauſe 
(0) See 29. Car. 2.C. 3- 5. Mod. 357. Salk. 320. Skin 267- 2. Mod. T0 caſt d 
Vent: 218, Bunb. 261. Andr. 308. Ante, 174. 18. to the 


cn The Dean and Chapter of Hereford againf the Bibo of 
1 3 UARE IMPENIT. The cafe was, That the dean wt 
erat che n er of Hereford granted the next avoidance of 2 chu 3 
avoidance will not bind their ſuccefſors. Ante, 457. 10. Co. 60. Cro. Car. 259+ dad. 
1 And. 144 1 Mod. 204. 1. Mod. 56. 3. Bac. Abr. 353.3 ) _ 


7 9 = . | : = 
F * PS. a * 
e TE: of — 
/ 4 8 
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zl. Whether that were a good grant to bind the ſucceſſor The Draw" 


Gu Rx held, that it was not; for although it is not a thing whereof * N: * 


ind ſo it hath been adjudged in the caſe of the biſhop of Litch. r u 
„But ANDERSON 2 contra. For the ſtatute doth not intend 
io reſtrain them but for ſuch things which are for profit, and by 
ceaſon whereof prejudice might accrue to the ſucceſſor, which can- 

not de in this caſe. Wherefore, &c.— BRAU MOND was abſent. 


Et adjournatur. we 
Gooddiy againf Michell 91325 at 


TRESPASS, guare clauſum fregit, and two gates and three Pariſhioners 
L perches /epium fregit. The defendant juſtifies, for that the ſaid cannot alledge 


cloſe was within the pariſh of Rudham, and that all the pariſhion- a right by pre- 


n there from time whereof, Kc. had uſed to ge over the ſaid abate nuſances_ 
doſe upon their perambplation in Rogation-week z, ef quia the plain- andobſtruRions 
tiff ch /ruxit duas fanuaſ et tres particatas ſepium in vid prædictd, * reel ako jel 
the defendant, being one of the pariſhioners, januas et tres parti- gation-Week. 
catar illas ſepium fregit, &c. And it was thereupon demurred.— Ante, 180 


Aud after argument by the Herjeantt, THE Cour reſolved for the Lo 3 * 


. 4 . , : * . v. . 
ers may well juſtify the going over any man's land in their per- 8 
their way; as F. N. B. 185. B. and the Book of Entries, 158. Foxall's Caſe, 
But whether the juſtification here, be good or not? was the ate, 18 
queſtion. Ang he held it to be ill, for pariſhioners. cannot pre- 
(cride, neither jn matter of eaſement nor intereſt, nor otherwiſe ;, 
but in matter of eaſement, as a way to the church, or common 
fountain, or otherwiſe, they ought to alledge cuſtom or uſage 
vithin the pariſh, as 7. Edt. 4. pl. 26. & 1 5. Edw. 4. pl. 29. are. 
vecondly, The plaintiff declares of the breaking of two gates, The plea muſt 
becauſe the plaintiff made dua- fanuas et tres particat ſepium (and „  -j 
cold not ſay pra dias), the defendant Januas et ſepes 2 fregit tion. 
o be juſtifies the breaking of the gates and hedges in his bar C0 fal. 303- 
mentioned ; but he anſwers not to them, whereof the plaintiff 7 Salk. 1 
ceclares—And thereto agreed all THE JUSTICES, that this fault in 2. Salk. 682. 
the bar was incurable, For WaLMSLEY ſaid, that he thereby 
coll not anſwer to that wherewith the plaintiff chargeth him. For 
it may be, that the plaintiff had erected four januas et ſex particatas 
Tum, and the defendant hath broken all of them; whereof for 
1 and three perches of the hedge he might juſtify for the 
nale alledged ; and for the other two gates and three perches, &c. 
* _ he brought the action. So the defendant anſwers not 
"hay. whereof the plaintiff complains : and he cannot refer it 
der 9 the declaration, but to the januas et ſeper 
2 * 45 * OY > mags cauſe, for that it is et quia the Pleadiog by a 
N 4, Ce. whereas he ought to have averred! gu- ad-, 
X J guca obflruxit; for otherwiſe no iflue can be taken. — ! 3 


\ ons it was adjudged for the plaintiff. — . 


Fitch 
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; ion. ah d Cn4 | 
by the 13. Eliz. c. 20. ? was the queſtion —WALMSLEY andaaf Hinzrond * 


any profit can be made, nor any rent reſerved, yet it is an heredita- The Bien 
ment, whereof the ſtatute intends that no grant ſhall be made; of Hu jn t 


plaintiff.— ANDERSON, It is not to be doubted, but that pariſhion- 1. Saund. 11). 


zmbulation, cording to their uſage, and to abate all nuſances in J. Bro. Ent. 79. 


! tre particat” ſepium. The defendant makes title to a way; and Preciſely anſwer 


442 Michavlatas Ferm, 37. aud 38, Eliz. In C. B. 
Pitch againfl Hockley, P 


"©. 


When d.copy«. Tf RESPASS. Upon demurrer upon evidence the date 
— 2 copyholder in fee ſurrendered to the uſe of kiciſelf for To 
of his will, the remainder to Fe his ſon for life, remainder to the uſe of his lak 


eſtate remains will; and the admit rice was ſecundum formam ſur ſum redditioni; 


© 


| in the copy: predict“. J. dies; the father afterwards furrenders it to the uſe of 


- Holder, and if he 


afterwards ſur- the defendant in fee, and dies without making any will. Whether 
renders it to this be a good furrehder ? was the queſtion between the heir of the 
ED wy, 007 and the defendant. F 

the ſecond ſur- ARRIS moved, That it was void to veſt the fee in the defeodant: 
render is good; for when the father ſurrendered to the uſe of himſelf for lite, 100 | 


but if he does V after to the uſe of J. his ſon for life, and after to the uſe of his li 


not make a will, | 
gere if the ſur- will, the fee of the copyhold was in the lord; ſo as the father had 


but an authority to diſpoſe it by his will, and not otherwiſe, 6 
deſcend to his And then when he makes not any will to diſpoſe thereof, the law 4 
heir ſhall transfer it to the heir, and the furrender in the interim to the 7 
— defendant is void. n A 
Gro. Jac. 336 WALMSLEY, Fuflice. The furrender to the defendant is good; + 
1. Leon. 102. for a copyholder may ſurrender parcel of his eſtate, and in tuch L 
— 8 Abr. manner as pleaſeth himſelf; and he who comes in by ſuch a ſur- 5 
Gilb. Ten. 211. Fender, is in by the copyholder, and not by the lord. And when a | 
Gilb. Uſes, 36. copyholder ſurrenders to the uſe of one for life; or in tail, the reſidue co 


Dog 518. fhall be ſaid to be in himſelf, and he ſhall be ſaid to be the donor, 12 


1. T. Rep. 600. But here he hath e ed an uſe to himſelf for life, remainder 7 
2 36 . to J. his ſon for his life, and after to the uſe of his will; the which | 
Oo Tat 4): is as ſtrong as if it had been to himſelf. And although he might n 
Poſt. 878. have diſpoſed it by his will, if he had not made that ſecond ſurren- of 
Co. 4. 23. der (a), yet by that ſurrender it paſſed to the defendant. An 

ANDERSON, Chief Fuflice, accord. And it is a feoffinent at 'his * 
(a) N. B. Copy- day to the uſe of his will; for it is to the uſe of himſelf, becauſe fo 


i he might diſpoſe of it by his act in his life-time; ſo he might cou 


without a ſur- here. Sed adjournatur. 
render. 


x 5 64. but if ſurrendered, they will paſs by a will not duly atteſted to paſs lands. 2. Erown. 
. 5 a 2 | 
Cat 5- | Jeremy again Goochman. 
A conſideration A SSUMPSIT. And declares, That in confideration quid d. 
alledged * the raſſet et dedifſet to the defendant twenty theep, he aſſumed to 
id bad. pay unto him five pounds at the time of his marriage ; and 1. 
Poſt. 7 885. ledgeth in facto, that he was married, &c. The iſſue was 12 
an - 2 'i- aſſumpſit, and found for the plaintiff; and now moved in arreſt of 
Dyer, 27: 643 judgment, becauſe it is for a conſideration. paſt z for it is in the 
3. Lev. 366. preter tenſe deliberaſſet, and therefore no cauſe of aCtion.—And of 
Strange, 933. that opinion was THR WHOLE COURT ; wherefore judgment vs 
ſtayed. 1 dants | 
Cas 6. Bright again Forth. 

PEPLEVIN. The defendant made. pcs — x 

If a recovery be IX Margoret Counteſs of Derby for daniage feaſant. UP: 
—_— murrer the cafe was, That Henry Earl of Der ſeifed of 
. , gh? : = col and 
extend to a vill the manor of Curry-Revel (whiels extended into Curry-R Jirer 

where-there are Brautway and into other villages; and in Bradway were 
demeſnes, copy/-— | $4 i, void, Ihongh the 
holds for life, and ſervices; a grant of ſuch copyhold made at z'coutt held in that vill is voin, Rep-4'5 
lands in the vill were excepted in the recovery. Antk, 38- 103. 2+ Com. Dig; 52 1 Term copy 


— 
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ders for life), and ſuffered à recovery of ihe manor, ex- Bugnr 
— in Bradtusy zo und after warde that part which ex- oe: | 
tended into Bradway, Was , conveyed to the Countefs of Derby; and. 
afterwards: the Earl and Counteſs of Derby kept à court at Pre 8 
and the ſteward granted that copyhold, being a copyhold for life, 
to the plaintiff; and, Whether this were a good grant by copy, rr 
not ? was the queſtion. N Gin Mien ile zol wen 2085 1.497 13 
GLANVILE. The grant is void, becauſe a manor cannot be 
ſertred. And although there be demeſnes, copyholds, and ſen- 
rices in B/ adway,, yet that cannot make it to be à manor; and. 
then the grant of the copyhold is void, eſpecially being a copy: 
bold for lite; for there, when the eſtates of the tenants for life are 
determined, they cannot be, granted again when the manor is diſ- 
membered: but of copy holds of inheritance it may perad venture 
be otherwiſe ; for it remains a, manor, and à court ſhall be kept 
33 to them. And this diverſity was agreed in Sir Chriſſopher Hattan 
le leid Chancellor's Caſe. And fo. was the, Caſe of : Meredith for a2 
copyhold in Stockingham,., where. there were copyholds of inherits . 
ance. And this very. caſe, was here, 29. Eliz, where a feme, was en- 
lowed of divers copyhg}ds, for life, ſo, as they became - fevergd from 
le manor 3 and ſhe granted copyholds: and adjudged void. als 
WILLIAMS è contra. For being averred, that there are demeſve, - 
copy holds, and ſervices in Hradway, it ſhall remain a manor at 


(calt-wiſe to grant thoſe copyholds. Vide 26, Hen. 8. pl. 4. 33 
Hen. g. Be L. Hens 64h ber ci | | | 


And afterwards being moved, ALL Tak, JUSTICES. reſolved, 
that the grant was void, in regard there was not apy. ſuch manor - 
of Bradwway before, nor now..., And ANDgR509M, ſaid, if this ſeve- $ 
rance had been of copyhoplds, of jphexitance, that the copyholders 
and their heirs ſhould have had. it; but it can never be ſurrendered, 
for ſurrenders are by cuſtom, and therefore they ought 0 be in the 
court of the manor z and a ſurrender to the lord himſelf in his 5 
louſe, or out af court, is not good: quod B&4UMOND conce]Þþt (4): Ge) Ante, 103. 
wherefore it was adjudged accordingly for the avowant.— Aud bere 5 5% 
a calc was remembered, which was adjudged in the queen's bench, f. Ro. Ab. 500. 
n this very point, that this was 3 good copy, 4. Co. 26. a. But it g. Vezey, 302. 
v& thereto anſwered, that it was a ſtrange judgment, and never 1 
a entered by the direction of the Court; and a writ of error was Gilb. Ten. 281. 
Yrought thereupon in the exchequer- chamber; and the opinion of 487. a 


THE JUSTICES there was, 


of the copyholder F — —_ nn ——— E 

f | undd, and TOOK oni A | Luther, ante, 
be qulbed the title HS ; WIG wh _ wi | p. 103. Caſe 10. 
1 Leven. again De qa 


1 N , 4 1 ' 1 51 
© gp The caſe was, That one feifed of a houſe in Londa, 4 govicers | 
by des Or years, rendering rant, and afterwards deviſed it tos. f, 
ther u Cal fe, r ad te their heirs,” The one dies: Whes |} fg, ond , 
oe urvite to the other and his heirs ? was the queſtion. This creates a 
N argued, that it ſuhould no for: they are by thoſe words tenancy in com- 
kerle un 0 m0D, 2nd not jointenanae; for 10 that intent the #923 3ndif one. 
1 pu ein chat word 66 equaliyy'! and 30. Hen. 8. 46 Devi ſe, 29. 4. his portion 
t, u heir. Vide poſts, 69g. Ca Lits 4964 ie netic, - 2. Gd. 63. 3. Oom. Dig: 34. 
l. . 4 wil 4 2 i 7.31. 2+ Ye 2944; 1, Will. 341; 16g. 82 67. 1 
it. Cowp. 2 57, 332 ben"! Ewe P. C. 107 · 4 ol P. C. 22. 12. Mod. 296. . 


ö deviſe 


1 «< 
9 


Br. Dev. 29. 


Ante, 330. 


' reſolved, that they were tenants in common, and that the ſur- 


_ conſtrue it, that they ſhould be jointenants, they would not have 


| have equal portions and equal poflibilities of ſurvivorſhip ; and 


| words being * equally to them, and to their heirs, 
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deviſe to two et heredibus corum, the one dies, his part "ſhall nor 
ſurvive, but his heir ſhall have it; for ſo was the intent of the 
deviſor: 2 mult? fortiori in this caſe, where it is limited to them 
equally betwixt them; and their heirs after them. And in Paſcb. 
18. Eliz, is a precedent in the court of wards; in one 'Shep. 
berd's Caſe, where he made a deviſe in this manner: „ITEM, 
„ will that my lands called Earth-pits ſhall' equally” remain to 
« 2 and Mary my two daughters, and the heirs of their two 
« bodies.” And by the opinion of Manwoon and DyEx, it was 


viving daughter ſhould not have ker ſiſter's part for her life. 
ANDERSON, There is an equality in eſtate, in condition, in 
taking of the profits ; and all this is here. And if it had been 
æguis portionibus, I thould doubt, Whether they would be tenants 
in common; but as it is, they are jointenants. But if the words 
had been to them equally, and to their heirs equally, that would 
make a tenancy in common; but here equally is annexed' to the 
eſtate, and they being jointenants, have one equal eſtate; and the 
book vouched in 30. Hen. 8. hath been 'oftentimes over. ruled to 
be no law.-OwENn. A deviſe ought to be taken according to 
the intent of the deviſor; and the intent here was, not to give 
all to the one by the ſurvivorſhip, but an equal advancement, and 
that their heirs ſhould have an equal advantage. If we thould 


it ſo; and the word * equally” is vain and idle; and a deviſe to 
them * equally,” and to be * equally divided between them,“ is 
all one. — WALMSLEY. The intent in the deviſe ſhall be col. 
lected upon the words: and when the intent is ambiguous upon 
them, it is a ſure way to follow the courſe of the common las. 
And it may be he put this word „ equally” in his will, to ſhew his 
intent, that the one ſon ſhould have it as well as the other: and 
that may be ſatisfied, if they take as jointenants, for they ſhall 


the caſe of 30. Hen. 8. before vouched was never taken for lau. 
And I have demanded the opinion of divers other Juſtices of ort 
houſe; and they held, that they were jointenants; and the word 
« equally” is not of any effect, but to ſhew his intent, that they 
mould have an equality in their eſtates, and in the perception of 
the profits; which intent is ſatisfied, if they be jointenants. And 
in 17. Elia. was a caſe in this court, where a deviſe was to two, 
part and part alike z and the Court was divided in opinion, whe- 
ther they were jointenants or tenants in common. But Loxy 
DreR held them to be jointenants. And it is not a ſafe courle to 
ſearch the intent, unleſs we be certain of the intent. And as 10 
the caſe vouched in the court of wards, it may be that they were 
tenants in common of the freehold there, becauſe the _— 
is ſeveral —BEauMonD. If the deviſe had been “ to them, 20 
« their heirs equally,” it is clear that they ſhould be tenants 2 
common: ſo he conceived it to be all one here, otherviſe - 
word « equally” ſhould be void. For the conſtruction 6 
« equally” ſhall refer to the eſtate and perception of the up 
would have been good without this word 4 equally.” And * 

” this copolante 
conjoins © equally” to the heirs, as well as to them; and 125 
of juch ſenſe as a deviſe „ to them equally, and to their 
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« equally” in which caſe they cannot be jointenants. And in the x,y 
queen's bench it bath been agreed, where the words were © equally Sg 
« 10 be divided,” that they ſhould be Nr, in common. And I Ders. 


| have ſpoken with the Juſtices. of our houſe, and they incline to 


ibis opinion. Whereupon it was adjourned (a). 


Adjudged to be but a tenancy in common; and the judgment affirmed on a writ 
ot crror by four Judges againſt three, polt. 096. 


Upton- again, Baſſet. N Ca «5 8. 


RESPASS. Upon demurrer the caſe was, That the plain- 12 man makes 
tiff and defendant claimed by ſeveral leaſes ..om one and the 3 leaſe by fraud, 


{ame perſon. , The plaintiff in his replication avers, that the de- pm Brgy ns 


fendant's leaſe was made upon fraud; but ſhews not any fine leaſe bm fide, 


by himſelf paid for his leaſe, nor any rent reſerve there- the ſecondleſſee 
upon, nor any other valuable conſideration wherefore it was 8 
made. Whereupon the defendant demurred thereto.—YELVER- Cro. Jac. 180, 
rox. At the common law, there was not any fraud remedied, 454: 
which ſhould defeat an after purchaſe, but that only which was * . 
committed to defraud a former intereſt: quod fuit conceſſum per 3. Keb. 526. 
Curtan. And the ſtatute of 27. Eliz. c. 4. did not remedy it; for ig Vn 
there is not any money or conlideration paid for this ſecond leaſe, T. jones. — | 
no more than for the firſt 3 and therefore not aided by that ſtatute. 1. Vent. 237. 
—LEWKNOR è contra, For every one who obtains any thing or 8 Co. 32 · 
eſtate by his own act, is a purchaſor, and ſo within the words of 1 Cc. 
the ſtatute. The plaintiff hath alſo averred, that it was made by 45 

fraud to deceive him, which is confeſſed by the demurrer. Where- * n 147- f 
fore, &c—ANDEkSON., The confeſſing the fraud is not material, 5 — - 
foraſmuch as the, plaintiff is not ſuch a perſon as ought to have Hard. 395. 
benefit thereof, and within the remedy and proviſion of the. Roll. Rep. 
ſtatute. It js clear, a fraudulent conveyance is not made void . 645. 
againſt all, by that ſtatute, but only againſt thoſe who afterwards Bul. N. F. 106. 
come to the land upon good conſideration; for fo are the words, * Ow — 
and fo was the intent of the ſtatute: and therefore if a man who 2. Com. Big. 


hath not good government of himſelf, makes a conveyance by 57% 
Powel on 


advice of his friends of his lands upon truſt, and without any Powers, 336. 


conſideration, and afterwards. one procures him, for five hundred Cowp. 280. 
pounds, or other petty conſideration, to ſell unto him land worth 75 1 
net hundred pounds per annum; although this laſt purchaſor pays * 
money, yet he ſhall not avoid the firſt conveyance; for the ſtatute 
as made to help thoſe who came to land upon good conſidera- 
don lawfully, and not without conſideration, or by any indirect 
on and this caſe hath been reſolved —WaLMSLEY accord. 
= it 1s not void againſt all; no more than if a fraudulent gift be 
goods, it is not fraud by the 13. Zliz. c. 5, againſt all, but only 
2ganſt his creditor, but remains good againſt the donor himſelf (a). D | 
—BEAUMOND. This is not void againſt all, as a feoffment upon L — 8255 
nantenance or champerty is not void againſt the feoffor, but 3; Co. 8e. 
* bim who hath right. And I was privy to a caſe which was — 
raved by the two Chef Juſtices and three other Juſtices, vis. 
* e a leaſe for righty years without confideration, and after- 
3 conveyed the land to his wife for a jointure after marriage. 
reſolved, becauſe this laſt conveyance was voluntary 
t valuable conſideration, that the wife could not avoid the 
le, by averring that it was fraudulent.—Ow en accorded 
x 1 | with 
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git * ſtatute, wherein ſpecial care was taken, that there mould not de 


1 


Cazt g. Auſtye again Fawkener. 
Wine be takes EPLEVIN. The defendant avows for damo'es feaſont. The 
, upon 5. bed proc: g to 
n fendant's cloſe; and that the defendant and all the occupiers of 
dick, by the ſta- the ſaid cloſe from time whereof, &c. had uſed to repair the fences 
u * 2 between the cloſes; and for not ſufficient incloſing, his beafls en. 
Poſt. 778. tered, &c. Iſſue was taken upon the r r 
(45%) - the avowant; and now moved in arreſt 0 


— 5.12404 tenant at will, or at ſufferance, or a diſſeiſor, are occupiers.— 
5: Co. 43-9  WALMSLEY. True it is, the preſeription is not good: for thi 
er ng 51 incloſure is a charge upon the land; and they who are only occu- 
a5 Wa: wy the land therewith : but it ought to have been, that he znd 
x. Salk. 336- all they whoſe eſtate, &c. But ſuch a preſcription to pay fo 


Ante, 180. : | : | *. | * | | 
455. much in diſcharge of tithes by the occupiers of lands, hath been 
2 . allowed to be . for that goes in diſcharge, and for the benefit 
of the land, and tithes ariſe upon the occupying the land. But / 
yet in regard that ifſue is taken upon this preſcription, and a ver- 
dict hath found it, this is not any cauſe for ſtaying judgment, but 
it is aided by the ſtatute of eofails (a), — And thereto THE OTHER 
JusT1cts agreed, viz. that the preſcription was not good, and 
that it was helped by the ſaid ſtatute. Wherefore, &c. | 
(a) See 32. Hen. 8. c. 30- and 4+ & 5. Ann. c. 16. 
Carn o. Gryſman againfl Lewes, Parſon of Kingſland. 4 ; 


ROHIBITION. For ſuing for tithes of 'cows, fiters, oxen, “ 
— tithe . horſes, &c. Wherein be ſurmiſel a cuſtom, that every pa- 
isnotdiſcharged riſhioner ſhould pay for every milch cow one penny by the PR = 
ls and for every other cow an half-penny per annum, in e der 2 
another. and diſcharge of all tithes of cows, oxen, ſteers, and calves * E 
of. 363- 5. Allo a penny for every mare, in diſcharge af all tithes ok. 
ö horſes, mares, and colts . And it was thereupon demu 5 
Moor, 446. 911. and conſultation prayed. For tithes paid for one s 
2. Lut. 1052 not be intended a recompence for tithes of another _ © 
2. Inſt. 652 tithes are reſponſible for both in kind: and —_— 1 os 
Garth. 4 adjudged in Sir Charles Morriſon's Caſe, where one pe * \ 
Salk. 657. pay the tenth of corn in the ſheaf, for the tithes o 1 * 
2. Bl. Com. 30. jg in the ſheaf, and of all which is raked; and adjudge 1 
8 void preſcription, becauſe he is to pay tithes of both o 5 ** 
2 d. Kay. 1162. is alſo unreaſonable; for then he may put the leſſer part! — 
5. Pee, Will“ and leave the greater part to be raked: And the 87 be 
i og — 53. G. that tithes ſhall not be paid for the ol paged of 
Wood Inſt. 17 tle, is no law.—And of that opinion was THE 1 pid 
. that this preſcription is not good to be diſcharged of on he 


| | de ti! 
the payment of another: for he ought to pay ſomewhat fort 4 
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of every thing which is due. And if tithes ſhould not be paid for Gars 
the agiſtment of cattle, he might employ all his land in feeding-of 9209 
barren cattle, and fo defraud the parſon of his tithes. 'And a fpe- LIS. 
dal conſultation was afterwards awarded dummodo non agatay de de- | 
iu, for milch-kine, dranght-oxcn, or beaſts agiſted for proviſion 
tr his houſe. Godolphin's Rep. 384. JN __ I” 

Jennings again Bragg. C 11% 
FJECTIONE FIRM. Upon a ſpecial' verdift the cafe was, a 1/:/:: out 
i That a diſſeiſee made a leaſe for years, and delivered it as an of poflefion 
eſcrow to a ſtranger, commanding him to enter into the land, and ſor vet leaſe 
then to deliver it as his deed, who did it accordingly: and, Whe- yr en 4 
ther this was a good leaſe or not? was the queſtion. And it wag-s{crow to 2 
moved, that it was not; for when it is delivered as an eſcrow, and ranger, who 
afterwards is delivered upon the land as the deed of the diſſeiſee, yr 4 4 4 % 
that hath relation to the time of the delivering it as an eſcrow to deed of the 


he his deed 5; at which time he had but a right to the land, and his — — 


1 deed as an eſcrow, and it is delivered after full age, or when ſhe Poſt. 483. 
i ſole, yet it is void; for it hath relation to the firſt delivery; ſo co. Lit. 48. 
e cenverſo, where a feme ſole delivers a deed as an eſcrow, &c.—3. Co. * $5» 
And this caſe was agreed by THe Cob r, becauſe it was delivered * Pendl br. 
by authority before, when ſhe was ele: ſo it is of à deed of feoff- o — Ba- 
ment, and letter of attorney, therein to make livery by a man of 348: oh nt 
ſur memory, which is delivered by the attorney, when he is un par. Atl Ho» 
compos mentis; yet it is good; becauſe it hath relation to the authority 14. 651. ho "5 
before, — But ANDERSON ſaid, it was a good leaſe in this cafe for 245. ah 
it was not his deed until the ſecond delivery, at which time he wy 
hal good right and power to Jet it. Wherefore, &c.— Sed ad- ——— 
ſaurnatur. 3. Co. 35. TH 5 „ 
Belford againſt Foord. ' | Cass 12. 
"PRESPASS. The caſe was, A prebend of Sarum made a leaſe A OS 
tor leventy years, and the dean and chapter confirm conceſ- makes a leuſe 
wy ſonem predic? for fifty-one years, er non ultra; the fifty-one years fer 70 years. 
po- are now expired: and, Wherher this were now a good leaſe againſt — 75 — 
* the wereller f was the qurſtion.— Gi Ax vit moved, that it was the ſad demiſe 8 
nce pood for the term is a thing entire, and therefore cannot be ap- ſor, 51 years 
* portioned by their confirmation. And here they confirm 27 _—_ ee 
all ſonem pradifam, which is the whole term, which ſhall not be firmation of the 
ed: controlled by the ſubſequent words. This confirmation alſb is Whole term of 
wg but a conſent, and therefore cannot be given conditionally, or in Fed 218. 
* other manner than the thing itſelf whereto it is annexed, is Co- $1, 2. 
pven. And the difference is betwixt à conſent and an intereſt zr 338. 


was 

d10 for he that hath an intereſt, - may thereto annex à condition 43x <a 
vich 1 And if the prebend's fuceeſſor be to bring bis aQion Penal, e. 

de 2 Lo he ought to count upon a leaſe for ſeventy years, and 4; * 
1 t they had aſſented thereto: and 7. Hen. 4. is, that affent be- + ne 2b d 
cabs, hep grant is ſufficient.—ANnDERSON. If the leſſor is to brin N 
Fits, | 6 ſnall count of a leaſe for ſeventy years. But after 111 

cate 3 it the ſucceſſor brings waſte, he ſhall thew the confirmation 

nn yl berial matter. —WALMSLEY. The leafe is made good for 

e by © years; for all the right and intereſt remained in the pre- 


and t! 
aud tie dean and chapter have only a canſent, which can- 
rift 


leaſe was not good. As if an infant or feme covert ſhould, deliver leaſe? + 


| 


— ts Ht A AAA II a 


8 
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Bone not be apportioned: but they ought to aſſent to all, or to no part; 
gent for their conſent goes only to the action, which is to the mak; 
. t. . a nn de making 

„8 .of the leaſe; and not to the thing acted, which is the intereſt of 
the leaſe: then when they. conſented to the making of the leaſc 
they had done all which they could, do, and had nothing to * 
with the leaſe itſelf, But ANDERSON and THE OTHER JUSTICES 
held ſtrongly, that the leaſe was not good but for fifty- one years 
only; for they at their election might conform for all or for part 
and the confirmation ſhall. not be taken larger than they have 
made it: but if they confirmed the demiſe, and not ſhew for what 

(a) it was ar- 2 - ö 

gued again, and time, it ſhould be the entire term. But when they ſay for fifty- 

adjudged that one years, et non ultra, that very well qualifies what is precedent, 

the confirma- and it ſhall not be conſtrued larger, &c. Wherefore, &c.— Z. 


ti t to all, . 
22 adjournatur (4). 
14 


Cave 13. Parker againſt Parker. 


| Mow an award Dir upon an obligation, conditioned to ſtand to the arbi- 

— | tration of J. S. ſo as it be delivered to either of the parties be- 

fore Michaelmas. The defendant pleads, that no part of the arbi- 

trament was delivered unto him before Michaelmas. And it was 

_ thereupon demurred, becauſe if it were delivered to any of them, 

it ſufficed, —But ALL THE JusTICEs (ANDERSON abſente) held, 

that one part of the arbitrament ought to be delivered to each 

(e) Poſtea, 797- party, ſo as he might take notice thereof; and this word either 

[| Lipper ſhall be expounded as every. — But when ANDERSON came in 
| I. C. B. Pax- Court, being moved unto him, he doubted thereof; and the matter 


E MSS, yas referred again to arbitration (a). 


Cars 14. MWormleighton again Burton. 
Trinity Term, 37. Elix. Roll 28 38. 


| Juriſdiction of TJ) EPLEVIN. The defendant made conuſance as bailiff to Sr chu 
| ng 4 _ Full Greville, for that he had a leet within his manor of D. 8 uſe 
113, 114. and that at ſuch a court the plaintiff was amerced for putting his f an, 

geeſe upon the common there; and for that amercement diſtrained. Wea 

And becauſe it was not ſhewn that the common was within e that 


| leet 3 as alſo, becauſe THE CouRT held, that it was not any ice se 
| 4 inquirable in a lect, nor puniſhable there; it was adjudged without pt 
| argument for the plaintiff 


Carr 15. Worſley and his Son againff Charnock. 


To an audita UDITA QUERELA, to avoid an execution upon 3 ſtatute, 
wel bye two ; A where 4 — in one of the plaintiffs was pleaded. Aud 
it outlawry of thereupon a demurrer in law, whether it might be pleaded in that 
* —— ſhall ſuit, which is only to be diſcharged, and not to recover any matter: 
have ſummons But it was ruled to be a good plea ; whereupon the other plain- 
8 tiff prayed ſummons and ſeverance, ſo that he only might ſue.— 
035, 69a. ® ALL THE JusTicss, except WALMSLEY, held that he mißt 
well have it, for that in this caſe they only ſue to be diſchar » 
3 1 . Wherefore the nonſuit of the one ſhall not prejudice the other. = 
Cru. Jac. 44 f. alſo to diſcharge their land; in which caſe it is not — 
an act of the one ſhould make the other man's land to be c x" 

But Wal MsL EN doubted thereof; and therefore it 1 
Hut 


journed. Vide 34. Hen. 6. 31. 


1 


* 
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Hart againff Brewer and Harriſon. i Carr 16. 
Trinity Term, 36. of 37. Eli. Roll 2042- 
FJECTIONE FIRMAZA. It was found by a ſpecial verdict, 'f houſes be 


That one Herft, 26. Hen. 6. deviſed two houſes in Walbrook | mm eb 
in Londen (being the houſes now in queſtion) to the churchwar- their value 


ens of St. Stephen's to theſe uſes. Firſt, To find an obit, and to 2 5 


beſtow three ſhillings and four pence annually upon an obif in the of finding an 
church of St. Stephen's. Secondly, To repair the ſame houſes, ir, and another 
Thirdly, To beſtow the reſidue of the profits about reparations of = Aa gg 4 
the fame church of St. Stephen's, and to provide ornaments in the ornament of the 
fame church. But the deviſe was conditional, that if they failed in church, that part 
finding the obit, that then the eſtate ſhould ceaſe, and the land 1 | 
ſhould be to the mayor and commonalty of London; and that to the fonerti- 
they ſhould find that 07, and repair the tenements, and beſtow tious uſe. 

the reſidue of the profits upon Londan- bridge. And they found the | Co. . 
ſtatute of 1. Edto. 6. c. 14.; and that the chi was well maintained 4. Co. 111. 112. 
vithin five years before the ſtatute, and derived title to the defen- 3 124. 

dant under the queen; and the ſucceſſors of the churchwardens dear 4% 
made a leaſe to the plaintiff; and, Whether theſe houſes were 2. Ro. Rep.206. 
tren to the queen? was the queſtion. —DaN1iEL moved, that £70 Car: 249. 
they were; for the obit is the principal thing why the houſes were py... 3 
deviſed : and the reparation of the houſes and church are but Latch. 38. 
xcceſſaries, without which the abi could not be maintained; but 

if it had been to make the reparation, or for the ornaments of 

mother church, it had been otherwiſe. Wherefore, &c —But 

alt THE JUSTICES held è contra, and for the plaintiff that the 

queen ſhould have no more but that which was appointed for the 

maintenance of the obit: and that ſhe ſhould not have that which 

ra given for the other uſe of reparation and finding ornaments ; 


for although the obit is appointed to be in the church, P. the 


5 church is for divers other good purpoſes; and for thoſe good 
D. uſes the church ought to be repaired, and to have ornaments. 
is And the letter of the ſtatute is plain, that the king ſhall have that 
ed, valy which is given to ſuperſtitious uſes. And WALMSLEY ſaid, 


that the caſe of the town of V akefield, where houſe and lands were 
zen to give part of the profits to a prieſt to ſay maſs, and other 
ov: e of the profits for the reparation of the ſaid houſe, and other 
part of the profits to repair certain bridges, it was adjudged that 
ac queen ſhould have all but what was given for the reparation of 
the bridges. — And Beau MOND ſaid, that he was of counſel in a 


1 * the queen's bench, where land was given to find a prieſt to 
An 7 mals, and alſo to give part to the poor; and becauſe the part to 
4 zen to the poor was incertian, the queen had all: but there is 


F xpreſs difference by the letter of the ſtatute between land given 


* the maintenance of an obit, and land given for the maintenance 

ih i prieſt, Wherefore it was adjudged for the plaintiff. 

1 Scot againſt Sir Anth. Mayn. | Carr 19. 
tis | 


— upon an obligation, conditioned for the performance of t leſſor 
ovenant in an indenture, wherein Mayn the defendant had covenants to 


$ to +4 2 5 
the plaintiff certain land for twenty-one years, and cove- 3 


5 , and diſables himſelf by levyi fine, th dition is broken, though the letle 
bot y levying a fine, the condition is broken, though the leilee 
IA ow N Poſt 479 ---2. And 18. 8. C. 3. Co. 20. b Jones, 314. Moor, 452. 
ko. x * 22. 1, Bac. Abr. 413- 3. Bac. Abr. 913. 2. Bl. Rep. 1190. Dougl. 50. 
iz. rar 1. G g nantcd 


— —— — 


ö 
ö 
| 
| 
| 
| 
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Scor nanted with him, that upon the ſurrender of t e : 

geit during his leaſe? he would make him a 41 = 10 Frag 
Jin AnTH. | = : many 

M years, &c. The defendant. pleaded, that the plaintiff had not ſur. 
rendered unto him, &c. The plaintiff ſhews, that the defendant 
had levied a fine of thoſe lands ſur conuſance de droit come cer E. 
to Sir John Savage. And it was thereupon demurred; becauſe h. 
doth not aver that he offered to make him a ſurrender, al. 
though he were not able to accept thereof, nor to make n 
leaſe.— But ALL THE Cour held, that there needed not any ten- 
der to be made of the ſurrender, when he bath diſabled himſelf to 
accept thereof by bis own act, or to make a new leaſe. Where. 
fore it was adjudged for the plaintiff, And error was afterwards 
brought thereupon, and tbe judgment affirmed. + 


AVN. 


Carn is. 


A. being tenant 
for life, makes a 
leaſe for years to 
B. and then 
grants the 


reverſion for his 


own life to C. 


Midſummer next 
enſuing. The 
grant is void, 
though the 
leſſee attorns 
after its 
commence- 
ment; and if 
C. after the 


expiration of the 


term, enters 


un ler this grant, 


and A. levies a 
fine to h im, it 


is a forfeiture of ſur conuſance de droit come ceo, &c. whether this be a forfeiture of b! 


the eſtate for 
life, for chich 


the rc: ainder- 


man 1147 enter. the defendant. ; 


Poſt. 585. 


8. C. 2» Co. © ge, 


Moor, 423. 
2. And. 29. 
Co. Lit. 252. 
217. . 

19. Vin. 378. 


Hob. 170. 176. 


5. Co. 94 


: Roll. Rep. 261. 


Dyer, 214. 

2. Vent. 204- 

L 11. a 
Os _ 660. 

1. Salk. 246. 

3 Com. Dig. 

219.159. 

2. Bac. Abr. 

487. 496. 

In & 


ovod's Con. 


$1. 501,578. 


PJECTIONE FIRM. Upon a ſpecial verdict the caſe was, 


life, 4th March, 20. Eliz. makes a leaſe for four years; and after- 
wards 11th April, 20. Eliz. grants the reverſion habendum tenementa 
predifa, from Midſummer next enſving, for the life of the grantor: 
babendum from after Midſummer the leſſee for years attorns; the term afterwards 
expires z the grantee enters; the grantor levies a fine unto him 
ſur conuſance de droit come ceo, Wc.; the tenant in tail in remainder 
enters for the forfeiture, and lets it to the plaintiff, upon whom the 
defendant, being the grantee in reverſion, re-enters, the firſt tenant þ 
for life being yet alive. Et /, Sc. | 


habendum after Midſummer, and the attornment made after Aid. 
ſummer, the grant be good or void ? 


for this limitation is as to the having the poſſeſſion, and not 35 tt 
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See 8. & 9. Will. 3. c. 11. f. 8. 


Buckler againſt Ha rvy. 


Tenant for life, remainder to A. Buckley in tail. Tenant for 


The firſt queſtion was, Whether by this grant of the reverſion 


Secondly, 1 it to be void, If when the grantee enters 
and he being in by diſſeiſin, the tenant for life levies a fine to hin 


eſtate or not ? | 
It was argued by HeaLE, for the plaintiff, and by Hanis, f 


WalMSLEY, Fuftice, A grant of a reverſion, habendum aft 
the death of the tenant for life, is good; for ſo is the courſe in fines 


the having the reverſion, for that is in the grantee preſently; b. 
when a reverſion is granted habendum after a day future, he! 
thereby excluded to have the reverſion until that time, and ther: 
fore it is utterly void; and the bahendum ſhall not be void, * 
where it is not requiſite, as in releaſe of a right, or grant of 
term; but here the habendum is neceſſary to ſhew the eſtate: b. 
as to the forfeiture I make ſome doubt; for I know not how the 
can be a forfeiture to him who hath not any reverſion ; for by ti 
entry of the grantee, it is diſſeiſin; and all remainders Ho 
ſions are taken from the parties in whom they were. N N 
can one forfeit an eſtate which he hath not? as here he bath t 
who levied the fine. And it hath been held in this couft, 
Lox D Dre and others, that if he in remainder life levies 


fine ſur conuſance de droit come ceo, c. that it is not an) forfeit 
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it is but as a releaſe: and therefore 10. Zdw. g. rent cannot be Brenan 
2 upon ſuch a fine; and there is not any book that it ſhould — coun 
be 2 forfeiture. 0 | | 1 * 
ANDERSON, Chief Juſtice. It is clear that it is a forfeiture; and 
it is not by reaſon of any eſtoppe?, but by reaſon of the prejudice 
to him in reverſion : and although the tepant for life hath but a 
right, yet when he hath levied a fine, he in the remainder might 
eater preſently for the forfeiture upon the difſeiſor ; but if he had 
tleaſed by fine, there ſhould not be any forfeiture, but by that fine 
levied every one ſhould be concluded, but that he gave a fee by 
the fine; and it is not material, although that he in remainder be a 
ranger thereto : as if a ſtranger brings wiſte againſt tenant for life, Co. Lit. 252. 2. 
and he pleads nul waſte fait; or if tenant for life prays in aid of a 
ſtranger, he in remainder. is a ſtranger to theſe records; yet he ſhall 
take advantage in regard of the prejudice to the reverſion. For the 
firſt point I doubt; but 1 conceive the grant to be void; and that 
be by his entry is a diflciſor. 1. | | 
BEAUMOND, Fu//ice. The grant is void: for if the eſtate had 
paſſed by the livery, it had been clearly void; and the ſame law is 
here; for the Habendum is not void otherwiſe: but in regard that 
no eſtate is limited in the premiſes; and becauſe the habendum 
limits the eſtate, and all the eſtates depend upon that which is 
void, and the grant being void, the grantee by his entry is a diſſei- 
for; and yet there ſhall be a forfeiture of the tenant for life, in 
regard he preſumed to give a greater eſtate than he had, Where- 
Owen, Fuftice, was abſent in the dutchy. chamber, and it was 
there adjourned. — But afterwards, Pa/ch 38. Alia. upon theſe rea- 
ſons it was adjudged to be a forfeiture, and the entry of him in 
rererſion to be lawful (a). | 5 


0% This cafe was argued in the queen's bench, upon avother ſpecial erdict, and 
dee Judges there were of the ſame —— Poll. t6 "1 pee verdict, 


Wentworth aguin Wentworth. Fan 
Dow The tenant pleads, that he by deed indented grants A grant of —— 


| | : rent with 
ed a rent out of that land to the demandant in recompence of condition chat 


her dower, which ſhe accepted, &c, Ihe demandant by replica- it ſhould ceaſe, 
wn contefles the grant of the rent and her acceptance; but that in 3 — 
ide ſame indenture there was a condition, that if the rent ſhould non. ayment at 
dot de paid within a month, &c. that the rent ſhould ceaſe, and the day, is not 


the deed ſhould be void; and ſaith that the rent was not paid. 3 


Idereupon the tenant demurred.-- GLANVILE, for the tenant, dower; but if 
vgued, that the demandant ſhould be barred; for dower is of the demandant 


amen right, and may be aſſigned in lands, or in rent out of the me — 


4; and the condition annexed to that aſſignment is void ; for tion be broken, 
in paramount ; as 2. Bdw. 4. Executor delivers a legacy upon ſhs ball be 


* 8 S-< * . 2 h 
ndition, the condition is void. It is not ſhewn alſo that ſhe — et 


0 the rent; and then the condition is not broken. — DR E w although ſhe ha 
ara. The condition is well annexed to the grant, and therefore ee ou 

* not any bar to her dower; for it is not ablolutely, but condi- — 
deni afſigned ; and recompence of dower ought to be as abſolute . an „. 


eee us dower itself; and it is vor like to a jointure hr, 
' Noy, $5- 1. Rell. Abr. 684. Co Lit 34 b. 


G og 2 * | aſſuned 
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Wr von ru àſſured upon a condition (as Vernon: eis), which 1 
5 ogainſ becauſe the ſtatute makes it a bar if +4 accept thereof? — — 
Co. 4. a. b. needeth not any demand; becauſe ſhe is not to defeat an eſtate 
thereby, nor is the non-payment thereof penal. —W au us: rr. 
As this caſe is pleaded, there is not any aſſignment of the rent for 
the dower; and therefore it is not any bar of dower ; for. it is 
pleaded, quod dedit et conceſſit unum annualem redditum, e.; and 
although dedit et conceſſit are good words in tbe deed, yet when the 
tenant is to plead it, he is to plead it in apt words, viz. quid 
aſſiguavit; for a gift of rent or land is no bar to dower: and to 
that purpoſe I have ſeen a caſe in the years of Edu. 2. in the book 
at large, where it was pleaded, that the fon granted land in dower 
to his feme ex aſſenſu patris : and ruled that it was not good; for it 
ought to have been aſſignavit; for in pleading every one ought to 
plead according to law: and as it is here pleaded, the feme may 
have a writ of annuity upon this grant, which ſhe cannot have if 
it were an aſſignment; and the words of the deed being dedit, Er. 
the intent of the parties to have it a grant doth thereby appear; as 
alſo by annexing a condition thereto; for it is clear that a condi- 
tion cannot be annexed to an aſſignment of dower ; and the tenant 
againſt whom it is hath pleaded it as a grant; and if he hath election 
to uſe it as he will (as in many cafes a man ſhall have), yet he bath 
here made his election to have it as a grant; and we may not take 
it otherwiſe: and as to the demand, it needed not, when ſhe is not 
to deſtroy the eſtate ; for the condition being, that if the rent be 
not paid, it ſhall be void, it is penal to the heir, for when he ſhall 
be reſtored to her dower; and therefore the heir ſhall do the frlt 
act by his tender, and therefore it was adjudged in a caſe wherein! 
was of counlel in this court : a deviſe made of a rent out of land to 
one, and a deviſe of the land itſelf to another upon condition to 


Pearſon, . feat any eſtate by the non-payment. Wherefore, &c.— Owen. Ihe 
Brown's Ch. pleading quod dedit et conce/Jit is good in ſubſtance, but not in form; 
29% for it ought to have been pleaded nit: but although be hath 


if it had been good, it ought to have been demanded z for 1 
the non-payment the eme is to take the land from the heir, 
ſhe ſhall be reſtored to her writ of dower. Wherefore, dt 
\— But WALMSLEY and BEAaUMOND continued their former op- 
nion, for it is not form but ſubſtance ; for the deed ſhall 
be taken in any other manner than as he pleads it, which is | 
any aſſignment: the condition alſo is not annexed t0 : 
land, but to the grant; and for the condition broken r 
have the land, but only to be reſtored to her action to de 4 
dower; wherefore there needed not any demand. AE 
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was abſent, and it was therefore /adjourned.— Afterwards, Paſeh: wiede 
38. Liz. it was moved again; and then it was adjudged accordingly , ate 


for the demandant. | n 
Baldwin againſt Smith. Cars 20. 
| Trinity Term, 36. Eliza. Roll 1676. | | 
EPLEVIN. The ifſue was, Whether the land was the free- i , deviſe be 
R hold of one Kent? Upon ſpecial verdi& it was found, that made to. 
Francis Archer was ſeiſed of this land in fee holden in ſocage, and 228 — to 
deviſed it to Robert Archer his ſon for life, and after to the right « yy + IA 
« and next heir male of the ſaid Robert, and to the heirs males of © MALE, and 
« the body of ſuch a right and next heir male of Robert;“ and found. _ — — 
further, that at the time of this deviſe, Robert had iſſue Fohn his „Le Se 
eldeſt ſon, The deviſor died; Robert entered, and enfeoffed Kent * next heir,” A. 
with warranty; John enters; Kent re-enters- after Robert's death; — ve pee 
and John re- enters upon him, &c. Et fs upon all this matter, the remainder over 


eſtate of Kent be lawful or not, and that Jahn is to be barred ? was is con:mgent, 


G | though he has a 
the queſtion. 45 : . : ſon living at 
Firſt, Whether this be an eſtate tail, or for life only, in Robert? the time of the 


vecondly, Whether this warranty deſcending upon Jahn, being deviſe: if there» 


an infant (as it was found he was), ſhall bind him, becauſe he could ere dee 


not enter during the life of his father? feoffment in fee, 
Thirdly, The warranty deſcending, and the right of remainder 22 
veſting all at one time, Which of them ſhall be preferred? Ante, — 


Drew, for the avowwant, moved, that it is an eſtate tail in Robert, | 
becauſe the remainder is limited to his next heir male immediate ; c ug ogg 
is in the caſe 39. Aſſiſe, deviſe to one et uni haredi de corpore, c. Nioor, 8 
vas taken to be an eſtate tail; the remainder alſo ſhould otherwiſe Hob. 338. 
be in abeyance, which the law avoids: if it alſo were not an eſtate 0 3 
tail, it is void; for the remainder ſhall never be in e during the 1. Roll Ab. 837, 
particular eſtate.— But 4 THE JUSTICES, OWEN abſente, held, 3. Lev. 433. 
that Robert the father had but an eſtate for life; for ſo are the 21 Cut. 216. 
words plaialy ; and the right heir ſhall take it as a purchaſor. — 4. Sid. 67. 
VLaUMOND held, that Jahn ſhall take it, and the remainder ſhall 3. Will. 399. 
(rſt in him preſently, living the father; for the remainder js li- Fr. 103. 201. 
mited « to the right and next heir of the father;” which words 
bring in a will ſhall be taken according to the intent of the de- 
rior, we, to him who was then heir-apparent ; for he is, in the 
mention of a plain man, the right and next heir. —But ANDERSON. 
d WALMSLEY againſt him in this point, and that this remain- 
Cer ſhould be expectant : but it was admitted by them, that this 
demainder being depending upon an infant, is good enough. — 
ANDERSON held, that the warranty ſhould not bind; for a war- e 
Rnty ſhall not bind a right, but where he who ſhould be bound 
thereby had time to avoid it by his entry ; and therefore it was ad- 
aged in the queen's bench, where land was given to baron and 
2 their lives, the remainder to the next heir male of the 
"ugh of the baron, the remainder to the baron and feme in tail, 
R rn levied a fine with warranty, that the fine ſhould not bar 
eir male, for he had not time to avoid it during the life of the 
3 ALMSLEY held, that this feoffment of itſelf deſtroys 
| remainder, ſo as it never ſhall come in ee; the warranty alſo 
* the remainder, and it is not like to a former right; and if 
— ng of a collateral warranty be a fort, it is before the right 
unto him; and therefore the remainder here is not to be 
> 


regarded 


teſtator's in 
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Barpwin regarded as an ancient right. And I have the re caſe i 
Seen this court, where a 4 life, the 3 . 
heir of the baron, the baron made a feoffment with warranty, the 
opinion of Dyer and others was, that the xight heir of the baron 
ſhould be bound thereby.—BeaumonD;: The warranty cannot 
bar, if there de a remainder in ee becauſe a warranty 
ought always to bind him who. bath right of entry or of action: 
1. Co. 66. b. and here he hath not any of them in his father's life-time, but the 
| feoffinent of itſelf deſtroyed it, becauſe it never came in ee. Et 
adjournatur.— A fterwards in Trin. 38, Elix. it was adjudged for the 
ayowant, that this remainder by this feoffment and warranty () 

was deſtroyed and barred. Vide 1. Co. 66, | 

; («) See 4. Ann. c. 16. f. 21. 2. Will, 324. 
Carr 21. | Palmer again Wolley. 

1 that every ſhop in London ſhould be ſaid to be a market 
2 * overt for all wares there ſold ; which the Court upon the firſt mo- 
properly pur- tion conceived to be too general and unreaſonable a cuitom.— 


chaſed. ANDERSON aid, it had been agreed, that if one buys ina ſhop 
5. Co. 83, any thing which appertains not to this trade, as to buy plate in 4 | 
Pop. 84. mercer or draper's ſhop, it is not a market overt as to that purpoſe; | 


ew - ſo if the ſale be in a back ſhop, or in another place not open, no ; 
Cro Jac. 68. property ſhall be changed by ſuch ſale. | 


See 1. Jac 1. c. 21. Stra. 1165. 1. Peer. Will. 8. 3. Alb. 44 


„ Fox againſt Carlyne. : 
Entry conge- PROWNLOW, the prothonotary, ſhewed me a record, Trinity | 
able. Term, 37. Eliz. Roll 927. in C. B. Fox u Carlyne, where upon 


— a ſpecial verdi the caſe was, That one deviſed land for year: to | 

F. S. reddend et ſolven# 205. annuatim at Mich. to J. P. and for 
non-payment of that ſum the heir entered, . e Oe * - 

ition, ion en. an 
Ante, 20. words made a condition, and that che condition was broken, 2 8 
; ſu; 
for 


that he therefore might enter. And his entry was adjudged cou 


bee 
AL 1. Stubbings againſt Rotheram. 5 
My Michaelmas Term, 37. 15 38. EIiz.In tie Erebepue Chanier. 1 


Neither 4e nor OR upon a judgment given ip an afſump/t againſt an exe. 
Men will lie Eier Xs, i 1 of the — „ W be the plaintif 
* declared, that the teſtator in conſideration of marriage promiſed to 
promiſe of the pay do the Wen au hundred pounds; and for not _—_— 
this promiſe brought the action; and judgment there — = 
marriage, the plaintiff. And this matter was aſſigned for error, 3 
Ante, 12. action lay not againtt an executor. —And all The Jos rie - 
Toft. 459 Barons (except Cre Boron) held it to be erroneous, wo 
cauſe. For ANDERSON ſaid, the reaſon why dif lies not 38 


conſideration of 


4. Co. 93. ; 
9. Co. 87.4 an executor upon the contract of the teſtator's, is becauſe * 
— 284-375. doth not intend that he is privy thereto, or can have notice 


'of; not gage bis w for fuch a debt as the teftator migbt 
2 debe A not , it is not fit that this sction —_ 
bare promiſe ſhvuld tie him; for it ſtands all upon one 1 
theſe aFtious ſhould be allowable, it would be ve e * 
herefore the judgment was reverſed.— Quere, — er ** 
covery in this zclion againſt an executor | allowable 81 


Ilichaeſmas Term, 57: rand 38. KHz. In G. S. 8 


gedt upon an obligation, if it ſhould be/an adminiſtration; for It Srouamnes 
voold be then miſchievous to creditors. ; and if it ſhould not be an 1 aer 
zuminiſtration, it would then be miſchievous to executors, that they — 
(ould be charged therein, and have not allowance thereof againſt 

other creditors ; for it may be that at the time of the recovery they 

did not know of other debts. Nor R. This Term the like judg- 

ment was given betwixt Gryggs and Helbouſe, in an action btougt 

igiinſt an adminiſtrator upon a promiſe of the inteſtate's to pay mo- - 

nies, Kc. | ö | 2 Ne 


* 


Chamberlayn againſt Nichols. ; Carts, -: 


E upon a judgment in debt upon an obligation. The error The plea 6f pay- 
aſſigned was, Becauſe the obligation being ſingle, the defen- _ ora 
ant pleaded payment without an acguittance; and iflue taken there- a" 16 wag 
upon, and found for the plaintiff, and judgment accordingly; whereas 2 bond is 


it is not any plea, and to the iſſue taken upon a void and no plea, unte _ 


ind therefore an ill and void trial; and thefefore the judgment good after ver- 


thereupon is erroneous.— But aLL THE JUSTICES and BARONs did. 
beld, although it were an #l/ plea (a), upon which the plaintiff might ang 225 
have demurred, yet an iſſue being taken and found by verdict, it is poſt. 454. 435. 
holpen by the ſtatute; and the truth is, there was not any payment: 627.777. 7 
therefore the judgment is well given accordingly, And the judg- _ 
ment was affirmed, 2 3 a 
ä 5. Co 43. a. Cro. Jac. 86. 312. Ld, Raym. go. 8. C. Moor, 692. 
(a) A wad plea is not aided by 32. Hen. 8. c. 30. 1. Com. Dig. 332. | ; 


Philips againfi Sackford. * Cann 3.1 
Eaſter Term, 36. Elix. Roll 488. K 6th 25 
EROR of a judgment in an aſſumpſit. Where the plaintiff de- A promiſę to 
clares, that in conſideration the plaintiff would forbear to ſue one forbear indefi- 
Bridiman for twenty pounds debt which he owed unto him, that he %% ig not a 
þlumed to pay the aforeſaid twenty pounds before Michae/mas ; and ap _—_ 
aledgeth in fadfo, that from the time of the Amt, abflinuit from but where a = 
ſuing him, et adhuc abſtinet; and after non 4 umpfit pleaded, and me gi in 
found for him, it was adjudged for the nei. 8 
be Firſt Error aſſigned was, Becauſe he alledgeth not any re- before the day 
queſt, but generally licet ſepizzs requifitus, &c.—Sed non allacatur is not neceſſary, 
br where 2 time certain is limited for the payment of any thing, he 
derer ſhall alledge a requeſt before the day ; but otherwiſe it is where 


tis incertain. | 

g Ee Exxon aſſigned was, That the conſideration that he Poſt. gr. 

_ ordear, &c. and ſheweth not for what time, is not a ſuffi r. "44 

—— for it may be, that he forbore but for a quar- Ante, 3 

N other ſmall time: and although it were alledged 2. Cr. 653. 

Nat ing dc abflinet, that will not help it.— And of that 
"HE JUSTICES doubted; but the greater part held, that it 


" not 2 ſufficient conſideration. Sed adjournatur,—And after» 


tor this cauſe it was feverſed. 


Bingham againf Smeatkwick. | Cann 4. 
dackd ie, Hilary Term, 35. Eltz. Roll 362. | 
La of a judgment in an 9 Where S. declares 5,ccia 


La leaſe of Will. 7. þ 4 | . 
for three years, , 13. April, 36. Nix. of the lands is ** 
5 The 


— F ̃œ ůBnmð;̃ ñ é v!!! 2 ? 
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Michaelmas Term, 30. and 58. Eli. In C. 8. 


Birnen au The defendant faith, that long time before Vill. Terbur the leſſor 


againſt 
SULATKWICK. 


had any thing, one Thomas Chaſſyn was thereof ſeiſed in fee, and 
25. March, 24. liz. let them to »Fohn Yerbury for twenty-one 
years; which John Y, mA 3- April, 32. Eliz. let them to Will 
Yerbury for eight years, if one Arthur Yerbury ſhould fo long live; 
that the ſaid V. Yerbury being ſo poſſeſſed, the reverſion over to 
John Yerbury, that John Yerbury, the 11, Fuly, 33.Eliz. died in- 
teſtate; that adminiſtration of all the goods of Fohn Terbury were 
committed by the archbiſhop of Canterbury, becauſe he died poſ- 
ſeſſed of divers goods in divers dioceſes within the province of Can- 
terbury to Henry Blake; that William Y, erbury ſo being polleſſed, 
let, as it is alledged in the declaration; that afterwards, ws. | 5. 
April, 36. Eliz. Arthur Yerbury died; whereupon the defendant, 
as ſervant to Henry Blake, and by his command, ejected him. E. 


| hoc, &c.—The plaintiff replies, 2 the leaſe to John Ter. 


Polt. 651. 


bury ; but further ſaith, that the ſaid hn Yerbury, 30; ou 0. 
Elia. granted all his intereſt to Arthur YT erbury; that the ſaid Arthur 
Yerbury, 31. Fuly, 35. Eliz. died inteſtate ; that the archbiſhop of 
Canterbury, 27. Aug. 35. Elis. committed the adminiſtration of all 
the goods of Arthur Yerbury to the ſaid William Yerbury, who by 
force thereof entered and made a leaſe prout in the declaration, &c.; 
and traverſes, that the ſaid John Yerbury let it to Will. Yerbury for 
eight years, prout in bar. Upon this iſſue was joined, and found for 
the plaintiff, and judgment giyen for him. | 

The Error aſſigned was, That he had trayerſed that eſtate which 
was an eſtate determined, and by him in his replication avoided þ 
before; for he in his replication affirms, that the ſaid John Yerbury, 
30. Eli. &&#c. (which is before the leaſe alledged to be made to Will 
Yerbury) had granted all his eſtate to Arthur Yerbury, under whom 
he made title; then although afterwards he makes this leaſe to 
Will. Yerbury, it is not material, ſo he hath well avoided it; then 
the traverſe is idle, and iſſue joined upon a vain matter; and then 
the verdict thereupon ill, and the judgment erroneous ; and there- 
fore it is like an iſſue taken upon a colour given in an action of 
treſpaſs, that if it be tried, yet it is a jeofail, and not remedied by 
the ſtatute. ; 

But ALL THE JUSTICEs and Barons, except WAaLMSLET, 
held, that although it be an ill traverſe, and an ill iſſue joined (as it 
is agreed by them all that it was), yet being tried, and verdict given, 
it is aided by the ſtatute of jeofails, and the judgment thereupon 1s 
well given. | 

A 5ECOND ERROR aſſigned was (but that was ore tenus), That 
in the replication the plaintiff hath not made any good title; f 
he conveys to himſelf title as adminiſtrator of the goods of A 
Yerhury, committed unto him by the archbiſhop of Canterbury; 3 
he doth not ſhew that the archbiſhop way ordinary, nor that the in 
teſtate had goods in divers dioceſes; and if he had not, the wen 
ſhop had no authority to commit adminiſtration z and then be! 
not any title, and judgment ought to be given againſt him. 
But ALI. THE JUSTICES, except WALMSLEY, held, = * 
gard it was in the replication, and but the inducement * g 
verſe, wherein if he had not made any title at all, but 
that Vill. Yerbury made the leaſe unto him prout in the de 


Michzelmas Term, 37. and 38, Eliz. In C. S. (4597) 


| tion, and traverſed, 4BSQUE Hoc that J. Terbury let unto him Bion an 


huring the life of 4. Terbury, it had been good enough z wherefore  agcinf 
the making of an inſufficient title in his inducement to the traverſe *,. 
i; not material, eſpecially being after verdict found: but they held, | 
that ſuch manner of pleading had not been good, unleſs he had 
verred, that he had aſſets in divers dioceſes; or that it was within 
the dioceſe of Canterbury, or that he was loci illius ordinarius z but 
for the reaſons aforeſaid the judgment was good enough, and not to 
he reverſed. Era” F 1 | 
But it was moved by Cok x, the Ducen's Attorney, that the com- An adminiſtra- 
nitting of adminiſtration being by the archbiſhop, although he had tion by an arch- 
not goods in divers dioceſes, becauſe it is in his province wherein he — — 
hath juriſdiction, is not void, but only voidable by ſentence; and it is bon table 
not like to an adminiſtration committed by another biſhop of the to warrant it, 
of a man who died in another dioceſe, -or who had goods in og : 
divers dioceſes ; and this difference hath been taken and agreed in 456. 33'S 
the queen's bench, and therefore the plea is well ne 5. Co. 30. 
m 


THE JUSTICES ſaid, that it was all one, and that the — . 


Ant. 6. 


tion is void in both caſes, and not avoidable only. But yet for the 2. Leon. 133. 
reaſons aforeſaid, they held that it was not error; but the judg- p. — 

oy us armed, Vide 30. Hen. 6. pl. 13. Plowd, 277. 10, Hen. — bf 
7 + Os 5 1e. 30. f BY f 


(458) 


N 


| be aided 


1. Co. Dig. 331. 
Gilbert's C. P. 
138. 

4. Saund. 324. 


Sir Pn Popham, Rut. Chief Fuſtice. 


Cant t. 4 
| Corbyſon again Pearſon. 
— joih- "\RESPASS for the taking of his beaſts, viz. four cows, in : 
2 l lled Breachleys, and chafing and impounding th 
piace calle eachleys, and c 8 mpounding them 
* _— —_— without cauſe. The defendant juſtifies, as in his freehold, 
would be bad, for damage feaſant. The plaintiff by replication ſhews, that he is, 


— 4:2 by and time whereof, &c. was ſeiſed of a meſſuage and twenty acres of 
32. Hen. 8. c — land in D. and that he and all whoſe, &c. have bad from time, &c. 
Ante, 445, 455- common for all his beaſts levant et couchant upon the ſaid tenements, 


the preſcription; although peradventure the plea is ill, and ought 


'\ 


5 


ee, een 
: | 38. Eliz. > In the Queen's Bench. 


Fir . *. 

John Clench, Z y. uſlices. 
Edward Fenner, EG. gong 
Sir Edward Coke, Nu. Attorney General, 
Sir Thomas Fleming, Rut. Solicitor General. 


&c. in the place WHERE, every year after the ſown corn was ſever- 
ed and carried away until it was re- ſown; and that he there, after 
the corn was ſevered and carried away, put in his ſaid beaſts into the 
place WHERE, &c. utendo communia ſua prædicta, rc. The iſſue was 
taken upon the preſcription, and found for the plaintiff: and now 
moved in arreſt of judgment, that the replication was not good ; and | 
ſo tbe plaintiff ought not to have judgment, becauſe he faith, that | 
he put in his cattle after the corn ſevered and carried away, and 


faith not that it was before the land was re-ſown ; for otherwile be 


| 

( 

had no title to common. | | | 

SECONDLY, Becauſe he avers not that thoſe cattle were /evant | 

couchant upon the land aforeſaid ; for otherwiſe he cannot uſe com- 

mon with them, nor hath not ſufficiently intitled himſelf to put 
them in; and in proof thereof vouched 10. Edw. 3. ph 56. 

the Precedents in the Book of Entries, * Treſpaſs in Common,” 9. C 

11.— But all Tz JusTices held, that in regard iſſue is taken upon 


to be adjudged againſt the plaintiff, if he had demurred thereupo 
for this cauſe ; yet it now ſhall be taken to be good enough, and = 
be holpen by intendment, when it is ſaid that he put them in 44 
communia ſua prædicta, that it was at ſuch a time as the common 5 
to be . and with ſuch beaſts as are FR = uſe the uy 
Wherefore, without t ment, e it was 

dict, and might be 2 and ſo aided by the ſtatute- 4 
Jeefails, it was adjudged for the plaintiff. 


. 


Serle 


_ Hilary Term, 38. Eliz. In B. R. (439) 


T3; N Serle ageinſ Roſſe. 1936 . ry 42 Case 4. 
OR of 2 judgment given in the queen's bench upon an 4. Abit doe 
7 againſt an executor. And declares, that the teſtator, in _ — neg _ 
canfideration of ſuch a marriage, aſſumed to pay to the plaintiff promiſe of his 
ands. The error affigned was, Becauſe this action lies teſtator. 


dave an executor for the non- performance of the teſtator's rite 

proniſe. —And for this cauſe the judgment was reverſed. Covup.375. 
Fenner againſt Plaſket and Green. O 3. 5 
Michaelmas J erm, 37. & 38. Eliz. Roll 290. | 


£5COUS! The plaintiff declares, that a rent-charge in fee in n adiog + 
was granted to the feme of the plaintiff, and to Ed. Cofins her r 


{rt kuſband; and that Ed. Cofins died, and ſhe took the plaintiff — þ 
10 huſband; and for rent arrear durante viduitate of his feme he diſ- ln the 


rained; and upon reſcous brought this action. The defendant here huſband may | 
upon demurred in law; but ſhewed not any cauſe of his demurrer. — _ join | 
But the principal cauſe (as F heard) was, that his feme was not joined £ dad | 
i the ation; the diſtreſs being taken for rent due dum ſola fuit.— 11 | 
but notwithſtanding it was adjudged for the plaintiff; for it is a fort Cro. Car. 419. f 
donc to the baron, for which he might have an action ſole, or may 2. laſt. 563. | 


jcin his feme therein, becauſe it ariſeth upon 2 duty due unto her be- . 


ws lore the coverture z but it is at his election. 
old, Rolls againff Germine. | C482 4. 
e is, Ante, page 425. Caſe 34. | 8 


* caſe being now moved again, Ga w Dx continued his opinion, An aQion of 

* that debt lies not againſt an executor upon a ſimple contract debt will not 
vith the teſtator, although he acknowledged the contract, or ad- * 
nits thereof; but the Court ex officio ought to abate the writ. But againſt an exe- 
rornau and FENNER 2 contra. — But then there was another cutor upon a 
matter moved, that this action of debt would not have lain if it had cenates of = 
been brought againſt the teſtator himſelf for part thereof, viz. for ſo in C. B. ond als 
much as he expended as ſolicitor in ſuits in the queen's bench; for /ir /rkciting 
thoſe are not allowable by the law, for ſuch fees which he expends Poll. 760. tow. 
a ſuch buſineſs, and therefore no action lies for them; but an attor- | 
ey in ſuch caſes where he is attorney, may lay out fees, and have 1. Saund. 286. 
dedt for them (5).— And of this opinion were PopHaM, CLENCH, Moor, 366. 

and Gawny ; but Fenner doubted thereof. —Afterwards, in _ One 
Paſch. 38. Elz. being moved again, they held their opinion, that Cowp. 37 

thoſe fees the action lay not; ſ@ the writ was abateable in all: 

nd therefore they gave rule, that if other matter were not ſhewn 


ond ide fourth day i Ns i ju | 
* d ay in Trinity 7. e n following, that judgment ſhould be | 
: | & apt 
FF 
, Wilſon ggainſt Packman. | . Cane b. 


er Hilary Term, 37. Eli. Roll 48. 
A a oN SUR TROVER and converſion of goods. Upon Admivitration | 
„Furrer the caſe was, The ordinary committed 2dminiiira- regularly grant- | 


gow” of the goods of an inteſtate to the defendant ; afterwards the IT gh ra 
ics of lues a citation in the court chriftian againſt the defen- oo, and — 


a Det repeal that adminiſtration ; and be pendente lite ſells r 
* all aQsdone, even pendence Jin, by the firſt adminiſtrator. Ante, 163. pod. 366. 


thoſe 


® 
(460) Hilary Term, 38. Eliz. In B. R. 


Wirzow thoſe goods; and afterwards his adminiſtration is repealed, and ad 
br miniſtration committed to the plaintiff; who for this converſion 55. 
*. dente lite brings this action. It was moved for the defendant that 
t. Roll. Ab.30 3. this action hes not; and the adminiſtration at the common ar js 
6. Co. 18, 19 well committed; and the ſtatute doth not alter the law in this point 
. 396. 636. but gives a penalty againſt the ordinary, if he commits them not to 
9 vi the next of kin; and the adminiſtrator, until adminiſtration repeal. 
Raym. 224 ed, hath an abſolute authority to diſpoſe of the goods as he pleaſes, 
—_— $1- — TANFIELD è contra.” The converſion pendente lite in court chril. 
Style, 1 3 tian is not lawful, but is a fort to the plaintiff, and that the ſentence 
Latch. 637. there proves; which is, that all things attempted or done pendente 
7. * 3 lite thall be void ; and the Juſtices ought to have regard to the civil 
88. law in this point, as in 27. Hen. 6. „ Gard.” 118. 2. Rich. 2. 
5 Stra. 91 © Duare Impedit” 143. and 4. Hen. 7. pl. 13. And by the ſentence 
— wn. it appears, that the adminiſtration is revoked, as if it never had 
578. been; and upon this reaſon it is in Dyer, 339. where an adminiſtra- 
2. Atk. 285. tor recovered a debt, and afterwards another procured himſelf to be 
Ld. Raym. * joined in the adminiſtration, and releaſed the debt; and afterwards 
it being revoked, this releaſe was not any bar to the execution: and 

Mich. 35. & 36. Eli. in the common pleas, betwixt White and 

Cary, this very point was in queſtion ; and adjudged that the action 
lay.—-GawDpy. The action well lies, for the ſentence doth not re- 

peal mean acts done by an adminiſtrator, which are for the intel- 

tate's benefit : but foraſmuch as theſe goods were not converted or 

employed for the inteſtate's uſe, it is reaſonable that he thould be | 

charged for them.—-PorHaM and FENNER & contra, For the ad- | 

miniſtrator hath an abſolute and lawful intereſt and power to diſpoſe | 

of the goods until the repeal be made; and it is not like to an appeal 

upon a ſentence, for that makes it as no ſentence : but the appeal 

of the letters of adminiſtration doth not avoid it ab initio, and make a 

lawful act tortious; but rather, in this caſe, the new adminiſtrator . 

5 

t 


ſhall have an accompt for the monies received. And the words in 
the ſentence are not to be regarded; for they are ordinary in allſcn- 
tences. So he having the goods lawfully, and converting them lau- 
fully, ſhall not anſwer for them as for a tert done. —And Porian 
here ſaid, if adminiſtration being committed, the ordinary commits 8: 
new adminiſtration, it is a repeal of tl. e former without any ſentence 
(=) And. 303. of appeal (a); and if the firſt adminiſtrator waſte the goods, the 
Owen, s. debtee ſhall have the action againſt him ; and if he pleads that 20. 
— — miniſtration is committed over, he may well by his replication 
Style, 10. 102: maintain it, becauſe he waſted the goods when he was adminiſtrator, 
1. Sid 40y- Wherefore, &c. Et adjournatur.—But afterwards the action v 


1: Peere Will Jiſcontinued by the plaintiff. 6. Co. 18. 


Car 6. Curteis againſt Savel and three Others. 


\fan appetant A PPEAL for the death. of her huſband. Upon fernt ti 
benon-ſuitedby A pleaded, the plaintiff was non-ſuited upon 2. trial ag = 
SiſchiGes all one; and, Whether that ſhould be 2 non-ſuit againſt the tr 
the others as to the queſtion, —And THE wHoLE Court held it to be 2 * 
they appeal. againſt them all; wherefore, as to the ſuit of the * * * 

Ne ruled that he ſhould be diſcharged: but held, that the ot he 


— ag '33- were not tried, ſhould be arraigned upon the declaration 21 


1. luſt 119 queen's fu it * . 


t« Sid. 398. 2. Hawk. 283. 304. Aſcot 


' 


Hilary Term, 38. Eliz. In B. R. | (461) 


Aſcue againſt pra im | 8 

ad- Aue 5. Caſe 14.—C. B. Trinity Term, 37. Eliz. Roll 392. _ 
WF: 2. judgment in the common pleas in debt. The caſe A ſtatute flaple 
hat was, That Aſcue was bound to Hollingwortb in a ſtatute ſtaple 5 — 3 
35 cknowledged before the mayor of Lincoln in 200]. and {ſue thereto 1 
int t his ſeal, and the ſeal uſed at Linceln for one hundred years for obligation. 
to 5 rpoſe was alſo put thereto; but becauſe it was not enſealed ns 35% 

| ; oſt. 494- 344. 
eal. vith a ſeal of two parts, according to the ſtatute of Afton Burnel, 3h. 200 
ſes, 14. Ed. 1. c. 4. it was ruled in an audita querela between the ſaid 8 ( , Roll. 
ril. es, that it was void as a ſtatute, Whereupon Helling worth Abr. 149. 
ne brought his action of debt thereupon as upon an obligation: and all 3 1 90s 
: - 2 . oor, 405. 
ente thiematter being diſcloſed, and a demurrer joined thereupon, it was , Hob. 196. 
1vil audged for the plaintiff. Aſcue the defendant thereupon brought 6 Vern: 750: 
2. error; and afligned for error the very point in law, that this was! Heere WI 


dot an obligation, and that debt lies not thereupon; and no other 9 599. 
cauſe was moved for error. — And it was now argued by PUDRY for 2. Roll. 56- 
the plaintiff, and by YELVERTON, ſerjeant, for the defendant. 

Gawvr held, that debt lies not hereupon as upon an obligation 

for when a thing is void in the principal and ſuperior operation 

thereof (as it hath been adjudged here, that it is void as a ſtatute), 

@ it cannot be good in an inferior: as 33. Hen. 8. fol. 50. a pardon of 

petit. treaſon was no diſcharge of murder; and Blunt v. Andreaus, 

bargain and ſale of land and all the woods and under- woods, «the 

deed not being enrolled, it cannot enure as a grant of the wood: and 

aihough the books be, that debt lies upon a ſtatute, &c. yet he 

ought to declare thereof as upon a record, and not as upon an obli- 

gation (and ſo all the prothonotaries affirmed to have been always 

their courſe) —-FENNER accord. It is not an obligation; for a non 

ji falym cannot be pleaded in this action: and although it were 

ſealed by the conuſor, it never was delivered by him as his deed; ' 

but he only acknowledged it before the mayor, which is not of any 

ator effect to make it to be his deed. —CLENcy. There are words obli- 

1s in gatory in a ſtatute as well as in an obligation ; alſo in the end he binds 

den. ds lands and goods, and the acknowledgment makes it afterwards 

laws o be a ſtatute; ſoit is an obligation, and more. And pofito, that he 

dan ha, ſealed and delivered it as his deed, and had not acknowledged it, 

mi Ho no queſtion but it had been a good obligation; and although 

ence N adventure it had been a good ſtatute, debt had not lain thereupon 

e pon an obligation, but as upon a record; yet now when it never (e) Adjudged 


Fs any ſtatute, he conceived it might well be ſued as an obligation. accordingly 
tion Wherefore (Por na abſente) adjournatur (a) poll 494 $44- 


See 23. Hen 8. c. 6. and 27. Eliz. c. 4. 


in: | Haddon Fa Arrowſmith. | Cart 8. 
[FCTIONE FIRM.E. Upon a ſpecial verdict the caſe was, The tf « copybolder 
queen being lady of the manor of Vinterboure grants licence ſer fe obtain 

Ty ber ſteward to a copy-holder for life within the manor, to wt mow 

fues 8 c —_ for three years, if he live ſo long. He lets the land to years, if be tive 

| the "ol ntiff for three years abſolutely, who upon ejectment by 2% lg, and be 
yes brought this ation.—STEPHENS for the defendant argued, fas the _ 
this leaſe was not according to his li d therefore it is le, 

i g to his licence, and therefore it is «b/olutely, 

vert thereby for an authority ought preciſely to be pur- Jet ng _ > 

* many an gectione firme in this caſe lies not: for although — 

en here adjudged, that leflze for years of a copyhold tain ejectment; 


23 

* Nr muſt purſue a licence ſtricly. Ante, 395. 451. Poſt. (469) 483. 535. 676. 717, 
„ Comp. 46 208: Orv. Jac. 437. Owen, 73. Moor, 184. Popl. 195. 4. Co. 26. Cub. ley. 
Tout. $3: 292-565. 1. T. Rep. 70g, 3. 1. Rep. 24'. 3hg. 731. 


* 


Harden Which is made without licence of the lord being a common perſ 
eee might maintain an cjecfione firme, becauſe he is lefſee, "again al ben 
apron thelord, yet when the queen is fgnioreſ it u otherwiſ for the 
N copyholder cannot diſſeiſe the queen; wherefore it cannot be a pood 
leate; for nothing paſſed from the copyholder to the leſſee — 
 KINSON e contra. For theſe words, if he live ſo long "ie 1 
to thew how long the leaſe is to continue, which is no more than what 
the law.appoints, and therefore good enough. Wherefore, &c.— 
Of that opinion was all THE Court ; for the limitation that * 
{hall make a leaſe for three years, if be ſo. long live, are th words 
of ſurpluſage, and no more than the law faith z and then the words 
of the party, * if he live ſo long,” if they had been in the leaſe 
had been vain. The difference in this caſe will be betwixt a copy. 
holder in fee and a copyholder for life; for if ſuch licence had been 
granted to a copyholder in fee, and he had granted it for three years 
abſolutely, that had not been warranted by the licence; for the in- 
tent was to give him licence, but not to hurt the heir ; and without 
theſe words in the leaſe, the leaſe is good, and ſhall bind the heir: 
but it is otherwiſe of a copyholder for life; for the law without theſ- 
words determines the leafe by his death.— Ga wr ſaid, admitting 
it to be not warranted by the licence, yet the leſſee may well main- 
tain this action; for there is not any ditference betwixt a leaſe made 
by n copyholder where the queen is ſignioreſs of the manor, and 
where a common perſon ; for in both caſes the leaſe is good betwixt 
the leſſor and leſſee, and againſt all ſtrangers, Prod Fenxe mn. 
eefſit, but CLENCH denied, and PopHam ſpake not to that point.— 
And FEnNER ſaid, that a lord cannot limit a condition in his li- 
cence; for he gives nothing, but only diſpenſeth with the forfeiture, 
and all the eſtate paſſeth from the copyholder; wherefore he could 
not annex thereto a condition, no more than the heir might afſign 
dower upon condition, or an executor deliver a legacy conditionally: 


. and Po HAM thereto agreed. But here this is not a condition, but 
a limitation of the eſtate, which he might well limit. But in the 
principal point they all agreed. Wherefore it was adjudged for the 
plaintiff, : ; HERE 

Carr 9. Smith again Freeman. 


. y . . El 


Dfftriftionem EWon upon a judgment in waſte. The writ recites the 
for deftrufimem ſtatute, quod nullus faciat vaſlum venditionem ſeu diffriftionen! 
in an origins! . where it ſhould be de/irufionem. And it was prayed that it might 
« fatal variance, be amended, for it is but the default of the clerk. —And it was held 
Ante, 1 by ALL THE COURT, that it could not be amended, becauſe it is in 
| the original writ. 5. Co. 45. | | 
g. Co. 45. 2. Ld. Ray. 1515. Stra. 787. Cowp. 229- Dougl- 194 * Term Rep. 235. 237- 
Can 10. | Green againſt Wilcoks. 
Michaelmas Term, 37. & 38. Eliz. Roll 332- 
' 


_— 


| EBT againſt an executor. The defendant plead that hang 1 
nay conſe : D ing this aclion J. 8. brought another —_— 3 dt 
uCgmenr to | , ; 
kreten pending hundred pounds, true debt of the teſtator 3, ws — _ re ; | 
an action by confefled; and that he had riens inter maynos * 
ee 
leaded” the replication ſaith, that this recovery was by covin expe be n 


pleade 3 
plaintiff cannot his action. And it was thereupon demurred in law, de 
reply cin ought to anſwer thereto, if it be a true debt; and if ſo it a 


without ig was be recovered by covin, and ſo the covin is not iſuable,.—Bot wy 


ſing that it was | : 
| -woh jzult debt. Sed vide ante, 41. 1. 661. Dr. & St. 7 Moor, 678. 70s 


1 cen. 69. 2. Vern. 300 Brownl. go. $. Com. Pig · 203- 


— 


Hilary Term, 38. Eliz. In B. R. itz) 
nE Cova r held, that the replication was good enoygn 3 for if nr 

te eco be not by covin, the plaintiff is barrable, and therefore = 
i is the principal matter to be anſwered ; and the conuſance of the Wees 
i{tion is not material, viz, whether it be a true debt, and an aftion 
truly purſued ; and a recovery may be covinous, although it be upon 

atrue obligation. As Mich. 36. & 37. Elia. in Sgrab de Banhault's 

(aſe in this court, where the teſtator was obliged in gn gbligation 

(with an intent to defraud creditors) to pay a thouſand pounds; the 

ebligee brings debt thereupon in Windſor court againſt the executrix, 
ndrecovered; and it was pleaded in bar here ; and the iſſue was, 

Whether the recovery were by covin by rule of the Court? and - 
found againſt the defendant ; yet there it was a true debt, and G8 2 

ment given accordingly. So here: wherefore, &c. And the Court 

moved the parties, that the defendant ſhould pay coſts and waive the 
demurrer,—And afterwards upon a motion it was adjudged for the 

plaintiff, and error thereof brought, and reverſed for the matter in 

law; for it cannot be a covinows. recovery if the debt be true, and the 


ue 


cxwin alledged is not material. 00S 


dir Henry Knevett againſ Poo? and Hawkins and Two Others. C 11 
Trinity Term, 36. Eliz. Roll 326. | 
RESPASS, guare clauſum fregit, and his corn there growing, A licencein law 
cut and carried away. Upon not guilty pleaded, a ſpecial ver- —— 6h 
dit was found ; and thereupon the caſe was, « Tenant for life, re- — 
« mainder for life: the tenant for life makes a leaſe for years to deace. 
«* Hawkins, who is ouſted by a ſtranger, who commits a diſſeiſin. 
« 'The diſſeiſor makes a leafe for years; his leſſee ſows the land. 
The tenant for life dies. He in remainder (the corn not bein 
i ſevered) and the firſt tenant for years of the tenant for life, the 
diſſeilor and his leſſee for years enter, and cut and carry away the 
« corn, The tenant for life in remainder brings treſpaſs. Et %, 
* &c, And found damages ſeverally for entering into the land, 
* 2nd for the corn carried away.” —As to the entering into the land, 
it was held clearly, that the verdict is againſt the defendant ; for 
though ſome of them had title to have the corn, and the others in 
ad of him might come and enter upon the land to carry the corn 
avay, yet that is by libergy in law, which ought to have been plead- 
ed, and cannot be given in evidence, nor ſhall be holpen upon the 
rerdict, And THE wHOLE CourT was clearly of that opinion, 
_ , as to . the plaintiff ſhould have judgment. CD 
3 to the corn, TANFIELD, for the plaintiff, argued, that thi 
Ipertained to him in — 4 — 4 keller for years — 55 — a ” 
"ne tenant for life; nor to the diſſeiſor nor his lefſee. 1. To ry be diflciſ- 
latein, the firſt leſſee, they appertained not, becauſe they did not 7 hs" — 
on them at his own coſt, nor was in poſſeſſion of the, land at the ſeiſor ſow the 
me of his eſtate determined; and the ſole reaſon why a leſſee nud cat 
= c eſtate is determinable upon an une rtainty ſhall have the em- life — ec 
nts, is, becauſe as they ariſe out of his labour and coſts, the law in remainder 
* iu that privilege after the determination of his eſtate; which 2 —— 
= reaſon given in Broke, „ Emblements,” pla. ultimo; but if he the emblements, 
wn 5. at the coſt and labour to ſow it, he ſhall not have the corn, but the leflee of 
Ae Who ſhould have the land ſhall have the corn; for quicquid ge enant for 


pantatur 2 liſe. 


0 ſolo credit; and therefore if a man ſow land, and Ante, 61. 460. 
9 38.4, 


VU Wougl 183. Dyer, 31. Co. Lit. 55˙ Winch. 31. Godb. 159 1. Com. Dig. 599. 3. Will. 


3 


(463) Hilary Term, 38. Eliz. In B. R. 
| Knxvzre lets it for life, and the leſſee for life dies before the corn be ſevered 
7 — bis executor ſhall not have them, but he in reverſion; but if be 

Ei a and two himſelf ſowed the land and died, it were otherwiſe. 30 if tea; 
f for life ſows the land, and grants over his eſtate, the grantee dies 
| | before the corn ſevered, his executor ſhall not have the corn: which 

Hob. 13. caſes Gawdr and PoPHaM agreed. So Mich. 29. & 30. El 

_ _ there, was 4 cafe in this court, where a man ſowed his land, and 
deviſed his lands for life, remainder in fee; tenant for life dies, the 
corn not ſevered ; the queſtion was, Whether the executor or he in 

remainder ſhould have it? and held that he in remainder ; which 

caſe they all agreed: then here this reaſon is ſtrong againſt the fir 

leflee that he ſhould nor have it. But if he had entered, living the 

tenant for life, and had continued his poſſeſſion until his death, it 

had been otherwiſe; for then it ſhall be conſtrued, as if he always 

had continued in poſſeſſion, and had ſown it himſelf ; but when he 

did not enter, it was his folly and his /aches to prejudice himſelf: 

and the diſſeiſor nor his leflee for years ſhall not have them; for 

their eſtate is uncertainly determinable by their own fart, which the 

law will never regard, nor give any privilege thereto. Wherefore, 

&c.— But ALL THE Jus ricks (abſente CLENCH) reſolved to the 

contrary, that the corn appertained ro Hawkins, the firſt leſſee of 

the tenant for life; for he having rigbt to it at the time of the death 

| of the tenant for life, the law ſhall preſerve his title and right as 

1. Roll. Abs. jf he had entered. For Gawpy faid, if he had entered in the lite 
of the tenant for life, it is clear that he ſhould have had the corn. 

Now when he could not enter, the law ſupplies his entry: as 19. 

Hen. 6. 28. % Tenant pur autre Vie" is diſſeiſed; he ſhall not have 

treſpaſs for the mean profits until the re-entry ; but if // que we 
dies, ſo as he cannot re-enter, the law ſhall give him the action 
without re-entry. Then leflec for years having right to have them 
in the life of the tenant for life, it is not reaſon it thould 9 taken 
from him by the uncertainty of the death of the tenant for life; 
wherefore he in the remainder hath no right to have them ; where- 
fore he ſhould not have his action againſt the defendant : and it was 
therefore held, that the plaintiff had no cauſe to recover. — And 
afterwards Paſch. 38. Elia. their opinion being again delivered open 
in court, it was commanded that judgm&t ſhould be entered tor 
the defendant, if other cauſes were not ſhewn to the contrary by it 
laſt day of the Term: and it was adjudged accordingly. 5. Co. Sz. 


= ww own ew «a 


> 


Carr 12. - Pen againfl Corbet. oy L 
| Trinity Term, 37. Elia. Roll 504 . 
in an appeal of PPEAL of murder, of the death of his brother. It was trie 
murder,the jury by niſi prius in Londen; and all the Juſtices of the kings 
may acquit of bench ſat upon it in the Guildhall in Londen. The jury four! 
find not guilty! him not guilty of the murder, but guilty of homicide : and . 
— or by advice of the Court they might well do; and they ng" 
- — if they would (if they thought him not guilty of the 24 
and being a ver- found him not guilty generally, and not have ſpoken 0 - 
. — not homicide; and it is at their election in this caſe how they ; 
for the party, give their verdict. Afterwards this matter was moved in — 
it may be pa- Whether this verdict was well found, and ſhould be 2 con" Jo 
— — — for the homicide ?- Po H&M ſaid, that it was ſo ruled by 
— i Ney. ll 
cannot enter a nonſuit, though he may a retraxit. Ante, 276. 460. Poſt. 63% Moor, 47 
Latch. 173 · $+ Co. 50+ 1 


F. 
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Hilary Term, 38. Elz. In B. R. (465) | 


advice of all the Juſtices of England in Stowel's Caſe. Vide the Caſe Pprunry 
of Wrett and Wiggr, where the jury found hin not guilty gene- Nr 
lh, avd would hot find him guilty of the homicide, although oa 
the evidence was pregnant, that he was guilty thereof; yet it was 

ood by the advice of all the Juſtices of both benches. The 

(+fendant then pleaded the queen's pardon; and prayed to have ic 

allowed : and a precedent was ſhewn, Paſch. 8. Eliz. Rot. 33. 

Nuſgrav?r Cafe, where the defendant pleaded the queen's pardon = 

inthis very caſe, and it was allowed; althougti in 9. £1z. Dyer, 261. 

there was 2 quere thereof. But Por HAM ſaid, it was a ſtrong 

precedent ; for it is hard the queen ſhould pardon that which is 


he the ſuit of the party; and there is no queſtion if it had been an 
it peil of homicide, as it well might, the queen could not have 
ays pardoned it: whereto Core, the Zpecen's Attorney, of counſel with 
he the defendant, agreed ; for it is merely the ſuit of the party. -But 
If: here the ſuit of the party is an appeal of murder, and that wherein 
for he is found guilty is not for the party, but for the queen; where- 
the fire the Court would adviſe thereof until the next 'Verm.—After- 
re, wrds, Paſch. 38. Eliz. the plaintiff being compounded withs 
the would have been nonſuited. And the Court doubted whether it 
: of might be allowed, being after a general verdict, although it were 
ath in another Term. It was then prayed that a retraxit might be en- 


| 2s tered thereof. And therein alſo the Court doubted whether it 
lite might be (a); but they would adviſe. | 
Tn. () See 2. Hen. 4. c. 5+ 2. Hawk. 267; 


| | Wilkinſon's Caſe. : Cart 13. 

ut WILKINSON by colour of a writ de vi laicd rethovendd awarded The Court may 
out of the chancery, returnable in this court, was put out of Ward reſtitu- 

pollcſſion by the ſheriff, and the poſſeſſion by that means gotten by 3 

his adverſary.— And this being ſuggeſted to the Court by affidavit, loucably ob- 

reſtitution was awarded: aud to that purpoſe a precedent was tained. 

ſhewn, 35. Elia. Rot. 66. between 2 and Palmer, for the Moor 4%; 

parſonage of iberton in the county of Cambridge: in ſuch caſe, : 

upon ſuch a ſuggeſtion, reſtitution was awarded. 5 


coly |: | | : . 
Walter again Dawes. Ca 14 
A , | Trinity Term, 37. Elia. Roll 458; | | 
Zo ASUMPSIT as executor to Robert Walter his father. For that 4 judge of afs 


whereas the ſaid Walter, the teſtator, was Juſtice of aſſiſe in the ſiſe cannot pres 


"vanty of Glamorgan, and two other the adjoining counties, and —.— I 


ried hat every Juſtice of aſſiſe there had uſed time whereof, &c. to an officer to in- 
ing's nt an officer called the clerk of his fines, who hath the ingroſ- groſs his fines 
= of all fines within the ſaid circuit, and had 53. for the ingroſ- _— mee. 
this of them ; the defendant, in conſideration that the teſtator he is Judge ; but 
„en d *ppoint him to that office, aſſumed to pay unto him twenty if an + qe I 
have er annum, quamdiu he ſhould exerciſe it; and that the teſtator u Har. abe es 
the Pointed him to that office; and that he executed it for three is exerciſed. 

will * bd for non-payment of theſe twenty marks per annum, for r 
ourt, three years, he brought the action. The. defendant pleads, 3 py . 


be did not exerciſe that office: and iſſue being joined there- Co. 47. 
2 tried by a viſne of D. in the county of Worcefler, where 
arp was brought, and found for the plaintiff, this matter was 
in arreſt of judgment; . this office by intendment 
3 is 


elo. Liz. PART I, 


(466) Hilary Term, 38. liz. | InB.R, | 


Walrrtt is to be exerciſed in the counties in Valet 3 and then the trial 
cet ought to have been in the county of Hereford, being the count 
Dawes. Jour ; - 

next adjoining, and not in the county of Worce/ler.—And of that 
| opinion was THE WHOLE COURT 5 for although the office might 
be exerciſed in any place by ingroſſing the; fines in any place; yet it 
ſhall not be ſo intended to be out of the circuit, unleſs it be ex- 
preſsly ſhewn, They alſo held, that this was not any office, and 
therefore the appointing him to be his clerk of the fines is not any 
conſideration to maintain this action. Wherefore without further 

argument it was adjudged for the defendant, ab/ente Ga wor. 


| Cavx 15. Wytham aguinſl Waterhouſe. 


A huſband is LEASE for years was granted to the defendant to ibe uſe of 
— the graritor's ſiſter, whom he afterwards ſhould marry; and 
to another he married her accordingly, and then died. The feme takes the plain- 
is tra for the tiff to huſSand, and afterwards ſhe died. The defendant rakes 
uſe of his wife. miniſtration of the plaintiff's wife's goods. The plaintiff ſued 
1. Roll. 246. the defendant in chancery to have this Term. —And it was there de. 
Co. Lit. 351. 4. creed, by the advice of ALL The: Jus'T1CEs of England, that nei 


ther the term nor the ule thereof appertained to the plaintiff. 


Care v6 Corbet again Cook, 

| | Michaeſmas Term, 37. 18. Eliz. Roll Got. 
If a ſheriff 2 upon an obligation ehditioned, that if he appeared u 
— tb Weſtminſter ſuch a day, to anſwer, &c. that then, &c. (thi 
W:fAminſter, and was a ſheriff's bond). The defendant pleaded, that before the day 
the Term be of the return of the writ, the Term was adjourned to Herijal; 
Berge, yet and that there he appeared; and thereupon the plaintiff demurre!, 
the defendant lt was ſirſt moved, Whether this plea were good, the obligation 
— er bring taken (as by intendment it might be) after the adjournment of 
dure is held the term, whether he ought not to appear at Wefminſler or u 
out of which Meriford * But it was held, that the obligation ſhall always relate 
—_— iſſued. to the day and place compriſed in the writ; for that (hall not 
„ Geer: Gon. hve regard to the adjournment : and yet if the Term be adjourned 
Dig. 233- he ought to appear in the queen's bench, or otherwiſe he ſhall for- 

feit his bond; as 9. Ed. 4. is; and fo are divers precedents. 
Appeatance SECONDLY, It was moved, that the ptea was not good; becauſe he 
mult be doth not conclude provt pate! de records; for although he appearet) 
__— yet if his appearance be not entered upon record, he forteits hi 
obligation, and he onght to conclude ſo; otherwiſe the plaint! 
cannot have an anſwer thereto, to fay pal tiel record — And of thi 
opinion was all TH Cou RT. | 

Car ry, Nector and Sharp, Executors of Chrower, again G. uncl 
| | T titty Term, 37. Eli. Rell 198. 
A caption upon ROHIBITION agaiitt Cennet and others, wardens of the „ 
a copier utloga. * pany of tallow-chandlers in Londem; ſurmiſing that the 
2 —— fendants ſued them in the court N wp 2 . — 
ben to them by the teſtator of the plaintiff; and that they mere FE 
— won De (g that their teſtator was keeper of Luivate, and was poſſelled 
legal; and it is goods to the value of 320}. and no more; and was obliged 4 
no eſcape, tho" obligation of 1000]. to Spencer and Mafſam, Meriffs of (eden © 
the ptiſoner he ſhould ſafely keep the priſoner committed to his charge I 
lo be at large. Ante, 164- 188. 2 1. Poſt. 706'---S, C. O cen, 72. 8. C. Sou. 141. 5. C. % 


— 


for the plaintiff 


aherwards be recovered, ſo there is not any inconvenience to any. 
And to that the- counſel on the other fide, and THE WHOLE 
cor ur (except FENNER) agreed, that this is no plea unleſs the ob- 
ligation is forfeited 3 but FENNER ſaid he doubted thereof —CorE. 
The difference is, when the obligation is for the payment of a 
leffer ſum at a day to come, it (hall be a good plea againſt 'the 
levatee before the day, for it is a duty maintenant which is in the 
condition z as 9. Ed. 4. pl. 12. is. But otherwiſe it is where a 
tuute or obligation is for the performance of covenants, or to 
2 collateral thing; there until it be forfeited, it is not any plea 
againſt a legatee, for peradventure it never ſhall be forfeited, and 
may lie in perpetuum; and by ſuch means no will ſhould be perform- 
(. —TANFIELD. The obligation is clearly forfeited ; for the con- 
lion is, that he ſhall not ſuffer any priſoner committed to his priſon 
io elcape, and to fave the ſheritfs indemnified from all eſcapes, 
dc, ſo it is in the conjunctive: and then although the priſoner 


| at 


(this 
day 
fot d j 
ro. 
nion 
ent of 


uſe be 6 

_ vs not in execution, ſo as no action of debt lies for the eſcape, 
... 1 being taken by the capias utlagafum, the ſuffering him to eſcape 
* breach of the bond.— Core. It appears by the recofd, that 


ve cepiar wtlagatum was awarded 25, Eliz. and was returnable 
ö El. fo merely void, for every capias ought to be returnable 
0 culuing Term, for the miſchief which otherwiſe might befal 
C Priſoner io be kept always in priſon, as appears 21. Hen. 7. pl. 
i . Edu. 4. Pl. 4. Dyer, 175. and then he was never lawfully his 
| WT might well let him at large. —-FENxER conceived that 
4 bo”, by proceſs, he might not diſpute whether the proceſs 
they ly or well awarded, but he ought by reaſon thereof to 
re and the ſuffering him to go at large is à forfeiture of 
= But aLL THE OTHER JusTicEs to the contrary ; for al- 
"08" peradventure this arreſting by force of N. is ex- 
c 


* = r- falſe impriſonment by 't je ſheriff, 14. Hen. 8. pl. 16. 
je1 0 7 War 4. Pl. 36. yet cleatly it is no lanefal impriſonment: * / 
bloc. ul to be « * or prejudice of a ſtranger, he ſhall never be 

206 lawful * pritoner ;/ and the gaolers ſuffering him to go at large 


and the obligation i« : 
2 1 is not forfeited thereby. W nee 


wech, aud 'eſcaped 3 and debt was brought - upon this eſcape a, 
aganſt the theriffs, of / aud, and judgment againſt them: and ſo Gennar. 


io latisfy this obligation; and becauſe the eccleſiaſtical court would i. Roll. Abr. 


noi allow of this plea, a prohibition' was ſued. It was thereupon EAT b. 


Farres, 29. 
a x v** Cro. Jac. 289. 
by a captas "apt after the year and day, is not in execution «1. Mod: go. 
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ficuld fave the ſheritfs barmleſs from all eſcapes, &c. and ſhews Nzcror 


and 


k 


(468) 
Ca zz 18. 


On a juſtifica- 
tion in ſlander 
the venue mult 
be where the 

juſtification is 


Ante, 261. 


Gould. 188. 
Moor, 410. 
V2. Hawk. 429. 
1. Sauhd. 247; 


C481 19. 
An immaterial 
allegation need 
not be traverſed 


exiſtence of the 
feudal tenures, 
MARTCIAGE 


belonged to the 
lord de mer: jure 


without any 
tender? 
Ante, 333 


Co. Lit. 82. 

5. Co. 126. b. 
6. Co. 70. b. 
Cro. Tac. 66. 
Doug! 668. 


* 


| Hilary Term, 


| 7- Eliz. Roll 750. 
RROR upon a judgment 5 25 


ven in an action an the caſe for 
words ſuppoſed to be ſpoken at Bridgnorth, in the county of 
Salop. The defendant pleads, that he ſpake them as a witneſs upon 
his oath, upon an iſſue tried-at| Chard, in the county of Somer ſet. 
The plaintiff replies de ſon tort demeſne, Ec. and thereupon it was 
tried by a zenire of Bridgnorth ;/ and error thereof aſſigned, becauſc 
it ought to have been by a vie of Chard, where the juſtification 
aroſe.— And it was held clearly to be a miſ-trial, and not aided by 

the ſtatute of jeofails. Whereforg the judgment was reverſed. 

Vide 21. Jac. 1. c. 13. and 16. & 17. Car. 2. c. ;. "Ts 
Nevell againf Sydenham. 

ALORE MARITAGII, againſt John Sydenham and Mary bit 
wife, daughter and heir of Buck/and. And declares, That the 


+ 


—— faid Buckland held of the queen by knight's ſervice in capite, and died, 


Mary his daughter and heir being within 14 years of age; and that 
an * was found, and the queen ſeiſed the ward, and granted it 
to Edward Nevell his father, who died poſſeſſed, and made him his 
executor: whereby he was poſſeſſed, and tendered a convenable 
marriage to the faid Mary when ſhe was within age, viz. one 
Badger, and that ſhe refuſed. Wherefore, &c.— The defendant 
traverſeth the tender; and it was therevpon demurred.— Aſter ar- 
gument by the Serjeants, the Juſtices delivered their opinions ſe. 
verally—OwEN and BeEauMonD held, that the plaintiff ſhould 
recover, becauſe the marriage appertaineth to the lord de mero jure, 
without any tender, and that there needed not any tender to be 
alledged ; and when it is alledged, it is not material, for it ſhal 
never be traverſable : and that there needed not any tender, the 
relied upon the Ratute of Merton, that the marriage belongs to the 
lord de mero jure, whether the will marry herſelf or not; ſo as the 
lord hath election to have the marriage, or the valpe of the mar 
riage ; and it is guaſ; a ſervice due to the lord by reaſon of lis u. 
nure, which is — of itſelf without any other act to be done by 


a. * * 


the lord, as well as his relief or other duty. The difference hath \ 
always been betwixt the double value demanded and the ſingle p 
valuz: in the firſt, there ought to be a tender of neceſſity, becauſe BN |, 
he is to have the penalty upon the heir's refuſal; but in the other Wi 
not: it would alſo be miſchievous to lords, if they ſhould ct 
have it without tender; for it may be the heir might be eu in 
or beyond fea at the death of his anceſtor, and always after vol e 
full age, or a cloſe priſoner by the queen's command, fo as the ord NN . 
by no poſſibility can make a tender; wherefore being a duty de |; 
unto him, it is reaſon he ſhould have it without a tender; 44d ou 
therefore the traverſe is not good, and the plaintiff ought 10 reco- th 
ver.—WaLMSLEY and ANDERsSom very ſtrong to the cola, a 
that there ought of neceſſity to be a tender, and that it i. well tre 
verſable; for although the lord. is to have the marriage of the heir 
me10 jure (as the ſtatute is), it is true: but there he ought to do 2 

act to have it (viz. to make tender of marriage); for, wil bout ten” A 
the heir cannot .make a refuſal: and it is not reaſon the . 
thould pay for the value of his marriage, where peradventvre ul 
ould willingly have accepted thereof, if it bad been offeres bm | 
youid weg! epted. thereof, It 2 


And here ought two things to be done to have the, marriage * 


—_— 
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ont, the lord's tender; the other, the heir's acceptance or refuſal y Meat 
and without the firſt act done by the lord, nothing accrues unto. eg 
hin; and the payment of the value of the marriage, and that the SYDENRAMy 


5 und ſhall be retained until he pays the value of the marriage, is a 
3 ty inflicted upon him, as in caſe of the double value; and 
” therefore it is as good reaſon that there ſhould be a tender in the one, 
= gin the other cale ; and the Regiſer and Natura Brevium, and the 
uſe But of Entries, are all in point, that tender ought to be alledged; 
* ud therefore there is not any reaſon to ſay it ſhould be vainly and 


by dy aledged; and the ſtatute of Merton, cap. 7. which is, © | þ eres 
pre domino ſuo noluerit ſe martiare, hath been always expounded, 
that if upon requeſt he will nat marry, &c. ſo always there ought 
tobe the lord's requeſt, And for the miſchiefs, they are rather to 
bir be ſuffered than that the law ſhould be changed: and there would on 
the the other ſide be as great miſchief to the heir; for if he ſhould pay 
ied, ber her marriage without tender, ſhe might peradventure be one of 


that ſuch deformity that none will marry with her; and then what reaſon 
du there that he ſhould pay for her maxriage.— And WALMSLEY 
bis laid, in cafe of a female it is more clear; for the words of he fatute 


able ef Weſim. 1. cap. 22. which gives the lord two years, after ſhe 
one bath accompliſhed her age of 14 years, to tender her marriage, che 
dant ſaute there is expreſly, that the lord ſhall tender her marriage 
. vithin the time; then againſt an expreſs ſtatute, it is no reaſon he 
** ſhould have it without tender. Wherefore, &c. E- adjournatur.— 
ould WY * tbe bots cited. Dyer, 255. 306. 2. Hen. 7.9. 21. Edw: 4. 43. 
jure " Temps,” Hen. 8. „ Forfeiture de Marriage,” 7. 40. Edw. 3. 6. 
o be 31. Af. 26, 35. Hen. 6. + Garg,” 71. 24. Hen. 3, * Gard.” 149- 
ſhall 15. Adw. 3. 18. 35. Hen. 6. 53. (a). | e by knight's 

thy lervice is now wholly taken away by 12. Car. 2. c. 24. and converted into free and commou focage. 
* Wells again Partridge. | Cain 20. - 

*. [{JECTIONE FIRMA of lands in Uxbridgg. The parties , declarstion 


Mar were at iſſue U * o 9 * - . . = 

2 | pon the evidence it appeared, that the plain- in cjetment by 
B h ilf was lefſce for three years of a copyholder; and the cuſtom of the the lefler of a 

e of A copyholdermuſt 


for three years. — ANDERSON conTeived that the lefite of a co- cuſtom by 

Abolder cannot maintain an efeflione firm in any other manner; —— leaſe 

* & y he might, it is clear he ought to ſhew the eſtate of his leſſor * — 

* © firſt, and the licence of his leſſor, and the ſpecial cuſtom to Poſt. 483. 58. 
Turant that leaſe z for otherwiſe being a general count, it ſhall be 76, 717. 718. 

tended of a leaſe at the common law, which a copyholder cannot c. I 

Wake; as if the heir in Borough Engliſh bri | 2 

gh Engliſh brings a mort. d auncęſſor, 4. Co. 26. 
© ouglit to ſhew the cuſtom in his count, and declare according Owen, '8- 


due , | 
ax E oo he held the action to be well maintainable; but he ee J 
* 3 ew the cuſtam, otherwiſe it is not good. But becauſe Gilb. Tea. 413. 
wi other clear matter for the defendant, it was paſſed over, 
t- c verdict found for the defendant. FEE, | 
beit — — * 


„ Knight againff Ruſhwoog. 

SUMP Hilary Term, 38. Eliz.— In tue Common Pleas. © 
N l. The caſe was, That one Mary Ruſbworth had a promiſe to 
* into a bond of 2001. to the plaintiff; and after gave pay the bond 

goods to the defendant to pay her debts. The defendant of a third per- 


ben of the ob ; ſon in confidera- 


C481 21. * 


cient to maintain an afſumpft. Ante, 67. 237. 


pretending 


* 


(a) The tenure | 


ach BY nor was proved to be ſuch, that 4 copyholder there might let the gc the ſpecial = 


Ae, u "ee going before 2 magiſtrate and depcſing upon oath that it was rightly read over 20 he 


— — 3 


; 
tl 
| 
| 
N 
| 
[ 
| 
j 
[ 
1 
N 
* 
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Kwienr Pretending that this bond was read to the ſaid Mary Rufororet 4 
£ gane an obligation of 100l. only and fo void, affumed to the plaintiff that 
FSR WORTH if he and two witneſſes would deponere before the mayor of Lincoln 
Cro. Jac. 381. that the obligation was read to Mary Rufhwarth as an obligation 
2. Mod. 166. of 200l. that he would pay it. Whereupon the plaintiff, with two 


Sid. 2 3: others, came before the mayor of Lincoln, and there depoſed upon 2 
Keb. 1 book accordingly; and hereupon brought this action. Whereto it 


was demurred.— TELVERTON, for the defendant, moved, that this 
action lies not; for there is not any conſideration beſides this oath 
which is unlawful, and therefore void. HERARN. It is not wnterid 
whether the conſideration be for the plaintiff's benefit; for if it be 
any charge or trouble to the defendanr, it ſufficeth ; as in Albuni”s 
Caſe; and he conceived the oath to be lawful enough, he being be. 
fore the mayor, not only by his authority, but before him alſo as 1 
witneſs. And 2. Hen. 4. and N. J. R. are, that if a feme ſwears 
that ſhe will not ſue a cui in vitd, the oath is not unlawful, and ſhe 
might be ſued pro line fide: in this caſe in the ſpiritual court; but 
becauſe the matter is merely temporal, the temporal court will orant 
a prohibition, which allows that the oath is lawful.- AN DERSOx. [he 
travail of coming before the mayor is a very good conſideration ; and 
truly the oath is not illegal, being taken before him; and the ſmall. 
neſs of a conſideration is not material, if there be any: and the caſe 
cited of 2. Hen. 4. proves that the oath is not illegal; for the ſpiritual 
court ought not to meddle therewith, being temporal. But if a v 
man ſwears to marry ſuch a one, and ſhe be ſued in court chriſtian 
pro læſione fidei, the ſuit is lawful, and no prohibition lies in that caſe; 
and if one takes an oath before arbitrators in the country voluntarily, 
which have no authority to take an oath, it hath been puniſhed in 
the ſtar-chamber, being falſe, for its falfiry.—War MSLEY accord, 
For oaths are in two manners, viz. by compulſion, as before judges 
who have authority to take an oath, or voluntarily by conſent of the 
.d. Raym. 550. party, which is alſo lawful ; as 10 Edw. 4. 11. The condition of 
"+ rnd an obligation was to prove ſuch a thing before J. S. it is not to be 
doubted but that there it may well be by oath before J. S.; and the 
oath being taken voluntarily and without compultion is lavtul 
enough. And whereas it was objected that the word being depen 
before the mayor, is a word incertain, for deponere is to lay down: 
but it was held certain enough; for to depoſe or lay down are 1 
truth Jynonima's et tantamount.— BE Au MON D and OWEN doubted 
herein at firſt; but afterwards they agreed with their companion, 
that the conſideration was ſufficient and lawful. Wherefore i 
was adjudged for the plaintiff. 1 
Cart 22. Matthewſon againſt Lydiate. 
| Ante, Page 408. Caſe 20. 7 
Where ſeveral THE caſe was now revived again —— a new action brought, 
enter 1 and the matter pleaded in bar as before; and 2 2 
— vg aud thereupon.— GLANVILE moved, that it was a ſeveral deed ; lot 
the ſeal of one every one covenanted by himſelf that the one ſhould pay, = y 
Ahe covensn- that the other ſhould pay, &c. and therefore it is as m_ ec 
yet it ſhall not in one piece of parchment ; and in that regard, although the E 
iſcharge the of the one be diſcharged by the breaking off the ſeal, 7 47 
Ante, 8, mains the deed of the other. —WARBERTON, Although.t 175 
Poſt. 546. words have a covenant ſeparatim, yet in the end is this 
et ad performandum omnes conventiones predif ; ever) 


. Lev. 
- —— 1. Salk, 52. 53. 2+ Salk. 574. Bull. N. P. 268. g. Com. Dig: 23% ſqari 
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um bound himſelf in a double freight, wherein every of them Mar 9 


hinſelf that the covenants of his companions and his own _* 

ofa performed, which is joint in itſelf. —WaLMSLEY and SEN 
beau uon D. The covenant is, that every one binds himſelf ad per- 

naliem omnium conuentionum mercatarum prædictor; the which 
tends to every of them, reudendo ſingula fingulis, viz. to perform 
is own covenants.— ANDERSON. I doubt much thereof, for in the 
res it is a joint deed; as for a joint demiſe by joint leſſors to 
unt lefſees ; and the covenants are in words ſeveral; ſo as if the one 
had releaſed the covenants to the one of the leſſees, that had not, 1 
diſcharged the others, for their covenants are ſeveral. But if 4 diſ- * Pala 
charge of the deed of the one be a diſcharge for all, I doubt much.— and adjudged 


poſt. 546. 

Further again Further, and Others. il 43 
Ja upon an obligation againſt F. and three others, adminiſtra- A recovery a- 

tors of J. S. who pleaded, that one J. D. had brought debt in — — 
the queet's bench upon an obligation of one hundred pounds againſt bind all; and 
me of the adminiſtrators, and retavered by a nibil dicit; and that may be pleaded 
they had riens in es maynes to fatisfy over and above the ſaid debt: wu = _ 
ad it was thereupon demurred,—GLANVILE moved, that this was tion for another 
net any plea ; for in regard the defendant in the firſt action might debt of the in- 
have abated the bill by ſaying that he had co-adminiſtrators not nam- _ 5 446 
ed, this recovery ſhall not bind any ſtranger; this recovery is alſo 
evvinous, being by default; and in proof theredf vi, g. Edu. 4. pl., Lev. 267. 
NR—AVDEASsOoN and BEAUMON D held, that it was 4 good plea W. Jones, gr. 
prima facie 4 for a ſtranger cannot falſify a recovery bv reaſon of joint- 3 
d ſubſtance ; and if the recovery be for a true debt, it is not reaſon Vent. 199. 
but that the adminiſtrator might ſuffer it to paſs by default; and it 
5 reaſon it ſhould be allowed to all the others: and if there be any 
canin, it is to be averred by the plaintiff ; for prime facie it ſhall not 
be ſo intended, but that it is true; and if there be any covin in it, 
be may fallify it for that cauſe; and a recovery againſt one admini- 
ſrztor {ball bind him and all his companions ; and therefore it is rea- 
/on it ſhould bind all ſtrangers. And of that opinion Owen and 
WaluSLEy ſaid they were: but they would be adviſed, &c. 


Stapleton's Cafe. 8 car 24. 
DREW moved the Court, that one Stapleton of Yorkſhire being Tenant in tail 
tenant in tail, covenanted to ſtand ſeiſed, in conſideration of covenants to 
Ihe marriage of his eldeſt ſon, to the uſe of himſelf for life, and Cos war 
ſer to the uſe of his eldeſt fon for life, and after to the uſe of the ſelf for life: re 
m bon of his eldeſt ſon, which ſhobld be in tall; and that after- mainder to his 
* the eldeſt ſon had iſſue one Gilbert Stapleren his eldeſt ſon. niet this, 
e grandfather afterwards upoh great cauſt would ſell part of the anyalteration in 
end aſſure more in recompence to the ſon, and the purchaſors his eſtate; but he 
"ld not take any afſuratice unleſs the infant (who was but four in ail a, Before, 
= age) would ſuffer 4 recovery; and yet it was conceived that Ante, 279. 280. 
a» <nant did not alter any eſtate; and ſo it was adjudged in this Pol 8y5. 
furt, in the caſe of Blythman v. Blythman. Jed WALMSLEY, Moor, 32. 
HMUMOND, ef Ow EN conce ati tv. $1 
erunt, But yet to ſatisfy the purcha- Yelv. 51. 


v praſed, that a guardian rhight be allowed to that infant, that a f. %. fg 


Com. Rep. 119. 3. Pecre Will. 229. 
= recovery 


\ 


Wherefore the Court moved the parties to compound (a). lor che plaintiff, | 


tenancy or non-tenancy, or. by ſuch dilatories, but only for matter Vaugh. 95. 10 


| | ( 472) Hilary Term, 38. Eliz. In B. R. 


2 guardian ap. and then a recovery was had of thar land at the bar, wherein the in- 


STartrron's recovery might be ſuffered againſt him as vouchee.—Whereto ur 
Cas. , COURT agreed; and therefore admitted two gentlemen there pre. 
| ſent (the infant being brought into court) to be guardians for kim. 


inted to an fant was vouched; and he by his guardian appeared 
infant, to enable the common vo 3 7 5 PP and vouchel 
him to ſuffer a 5 9 l 3 . 
recovery in order to ſatisfy a purchaſor. Ante, 172. Hob. 197. Cro. Car. 307. 


\ 


Cat 25. | Byron againſt Byron. 
Debts by ſpeci- EBT as adminiſtrator of Byron upon an obligation. The cat 
alty are the de- was, that the . inteſtate died in Lancaſbire, but the obligation 


— go was at London at the time of his death; and the biſhop of (Ie, 
where they hap- in whoſe dioceſe the inteſtate died, committed adminiſtration to 
e * the J. S. who releaſed to the deſendant; and the archbiſhop of Can. 
E terbury committed the adminiſtration to the plaintiff; and this re- 
leaſe was pleaded in bar, and it was thereupon demurred.— WI. 
1-Roll. Ab. go8. BER TON. Every debt follows the perſon of the debtee; and Cheſ- | 
tr nun ter is within the province of York, where the archbiſhop of Canter. 
70 — 27 4 bury hath nothing to do.— Ax DERSON. Where one dies who hath WW t: 
1. Sid. 90. goods in divers dioceſes in both provinces, there Canterbury ſhal hi 
128 have the prerogative; otherwiſe there would be two adminiſtration c 
2. Lev. £6. committed, which is rer inaudita. The debt is where the bond s, . 
Hard. 216. being upon a ſpecialty ; but debt upon a contract follows the perſvo A. 
Lo of the debtor; and this difference hath been oftentimes agreed. e 
Carth. 3344 ide Dyer, 305. And if the archbiſhop of Canterbury hath not any | 


Godol. 70. prerogative in Fort, but that ſeveral adminiſtrations ought to be he 


Went. 46. committed; yet at leaſtwiſe adminiſtration for this bond ought to be Met 
committed by the archbiſhop of Canterbury, Wherefore this re- : 
leaſe is not any bar. | X the 

Car 26. | Frampton again ſ Stiles. ail 

6 EBT upon an obligation conditioned for the performance of cer- } 

be pleaded as an tain covenants, in guddam indenturd hic in xurid prolati. In . 


ns Ya truth the deed was not indented ; but it was written Bec indenturs 
laewn, — Fatt. per Curiam : and it is not any indenture, although there be 

two parts thereof. Wherefore, becauſe the defendant did not ſhev 
6.C:5Co b. an indenture by him pleaded, it was adjudged for the plaintiff 
229. 4. 4. Roll. Abr. 22. 2. Inſt. 261. #. Browul, 291. Cro. Jac. 49% 1 Roll. Rep. 4h 
Dyer, 27. 3. Bac. Abr. 336. 1. Salk. 76. 0 


8 Anonymous. 


If the huſband EBT againſt the defendant as executor. He pleaded, ne nungu! 
of a feme execu- D executor, &c. and a/ ſpecial verdict found, that adminiſtration 


CRIT of the goods of the teſtator was committed to the wife of the defen- 


rator's goods, he dant, who is dead; and that he kept 5onam partem bonorum . 1 
is an executor? hands, and ſold them.— WILLIAMS moved that this verdict s 
ava nes void for the uncertainty: for bonam partem is altogether r 
Ante, 406. — But it was held to be well enough; for if he detain any parts 
Þ 7 makes him executor de fon tort, Nc. Wherefore it was ad 
— — 466. for the plaintiff. / | 
255. Moor, 14. Noy, 69. Gouldſ. 116. 2. Vern. 147+ 2. Term. Rep: 97. 557. 597+ 
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- 


Hyde again the Dean and Chapter of Windſor. cr tb 
|, Eaſter Term, 37. Eliz. Roll 162. 


” . . , : 
ngo upon a judgment in the common pleas, in a writ of The aſſignee of 
: r Hen, 8, 5 term is not 
ſ- covenant. The caſe was t The dean and chapter, 30. Hen. 8. jiable for a 
let an houſe to 4. for years. by indenture, and H. covenanted breach of cove- 


torepair the houſe at all times neceſſary during the term. A. grants ew 8 
his eſtate to Hyde, and dies. And againſt Hyde for not repairing, „ious to che af- 
corenant was brought, who pleaded, gued non permiſtt domum præ- ſignanent, pro- 
diam eſe diſcvopertam, et ruineſam, at any time neceſſary, &c. vided - tens 
a nant docs not 
Aud hereupon iſſue was joined, and found for the plaintiff, and ad- run with the 
judged for him, and error thereof brought. 4 225 _ | 
Tur ikst ERROR aſſigned was, That this action lies not againſt 55? 
the aſſignee, in regard he did not covenant for himſelf and his aſſig- Roll. Ab. fat. 
tets, and therefore it determines by his death. GA WD and FEN- Meor, 159, 393 · 
r agreed, that this covenant ſhall not bind longer than during 82. Jar. 
the life of the leſſee himſelf z as Dyer, 114. a leſſor covenants to pay g. Co. 6. 
al quit. rents duritig the term, the leffor dies; no action lies for any -e 199. 
hut. rents after his death. | . Dov . | 
but Gaw by ſaid, it did not appear here but that the leſſee is yet 3. Term Rep. 
ive; for he doth not aver that he is dead, and otherwiſe it ſhall 394: 
ot be intended that he is dead. ; | 
bot FENNER e contra therein; becauſe it is to enable the plain- (a) vide 
a to the action, he ought therefore to aver it. But they all held, * Fans 
oo WT. renant lay in this caſe 2 the aſſignee by the 32. Hen. „ point... 
34. for it is a covenant which runs with the land; but otherwiſe nts 
were. if it were to build a new houſe (a). | | 
A 2 ERROK aſſigned was, That here was not any iſſue ue on a nega- 
wed, for it is non permiſit domum efſe di ſcoopertam ad aliquod tempus tive pregnant 
Ke. guaſe diceret, that 4 would — — — to ſuffer — rg _ 
de houſe to decay.—But THE CourT held it to be only an iſſue Cro. Jac. 87. 
1 and ſo aided by the ſtatute : wherefore it was adjourn» Cro. Car. 312 


(5) The judgment was affirmed.—Poſts 552. 


Banks again: Whetſton. c 
Hilary Term, 37. Eliz. Rell 614. | | | 
J-TINYE of money (not in a bag or cheſt); and it was there- An action of 
| Upon demurred, whether the action lay.—And, without ar- 0530 hol 
dent, adjudged for the defendant, that the action lay not: for N 
ay * Co. Lit. 286. Cro. Jac. 39. Dyer, 22. 2. Bulſt. 30% 1. Roll. Rep. 59. Noy, 12. 
'ELIZ. PART 11, Ii detinue 


458* „„ Term, 38. Eliz, In B. R. 


Bayxs detinue ought always to be of things certain, and which may be 
5 gat Known to be delivered; and moneys are incertain, and one piece 
#E78T0* cannot be known from another. And therefore, in an appeal of 
robbery for money, if the defendant gages battaile it is no plea, that 

he was taken with the mainour; for the mainour cannot be of a thing 

not to be known. G 


Car 3- | Hu mphrys' Caſe. 


An indiment Jom HUMPHRYS was indicted upon the 8. Hen. 6. c. 9. 0 
> +1 gy forciþly entering into a cloſe called 'Serjeant Hern's Cloſe in D. it 
* jeant Hern's the county of Lincoln. — SHURLEY took exceptions thereto, that i 
11 _ is ſuffi- was incertain ; ſo as there cannot be any reſtitution : but he ough 
dr mae "= "FP" to have ſaid, that the cloſe contained 20 acres of land, more or leſ; 
place. as in truth it was. — Sed non allocatur. For PorHAM faid, it ha 
Ante, 116. 235: been adjudged, that an cectione firme lay of a cloſe well enough, an 
* 3 therefore 2 fortiort upon an indictment. | 

11. | 


C481 4 ; Norton again ſi Riſhden. | 
Trinity Term, 37. Eliz. Roll 483. 


The acceptance DEPT upon an obligation conditioned, that if he appeared þ 
3 fore the plaintiff at D. ſuch a day, that then, &c. (which v 
charge an obli- at the commiſſaries court in Oxford). The defendant faith, th 
gation to do he appeared before the plaintiff at S. before the day, which he 1 
3 ,, cepted of, and allowed for his ſaid appearance to be at D. &. 
Ante, 15. fl. 3. And it was thereupon demurred, and without argument adjudgel 
| for the plaintiff, becauſe the condition was to do a collateral thing 

and the acceptance of another thing cannot diſpenſe therewith, nc 


is a diſcharge of the obligation, Dyer, 1. 


W. Framſon againſt Delamere. 
Trinity Term, 37. Eliz. Roll 1079. 


If a man be- A SSUMPSIT. And declares, whereas one Adderley leviec 
org — ea plaint before the ſheriffs in the Compter of London againſt ot 
court atthe Malhnt, which Malyns was thereupon arreſted and impriſoned unt * 
_ of * _ the plaintiff, at the defendant's requeſt, became bail for the (ui... 
— cons Malyns ; that the defendant aſſumed to the plaintiff to ſave h 
vers againſt the harmleſs from that bail: and alledgeth further, that the faid 4 


2 N lyns was condemned at the ſuit of Adderley, and that upon 3 capt 
derbye, the bail, awarded againſt him, it was returned, non eff inventus. Whereupe 
being in execu - the plaintiff was taken in execution upon this judgment, quouſqut 1 


tion, and hav- paid the ſaid condemnation. 


zr 
— — The defendant pleaded non ofſumpfit. ; "6 > Ty 
recover it evv Tt was found, that the ſaid Adderley levied a plaint zganſt the 


ſrom a third at tl 


faid Malyns, who was arreſted thereupon, and the plaintiff, 


ſon who h oſt 
promiſed o fav defendant's requeſt, became bail for him at the ſuit of 2 d 
_ — and that afterwards the ſaid Adderley declared againſt the — | a 
for they — nt by the name of . Adderbye, and — 8 de |; 
be intended the plaintiff upon it taken in execution by reaſon wat 


the ſame per- and that the ſaid Adderiey had not been known by 1 of E 


ſon; but he may 2 
recover it back from the plaintiff, | 


[4 »4 


tdi of 


- | 
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name than Adderley. And if upon the matter the plaintiff be ne- Fr AMsON 
rabilit in lege ut manucaptor Malyns, upon that judgment, they pf ageinſt 
found for the plaintiff, and affeſs for damages 80l.  - Et , wn, c. ö 
They found for the plaintiff, and aſſeſs for damages 19. 8 11 

And hereupon, after argument, the opinion of THe Court . 
ms, That he was not onerabilis in lege, Oc. ſo he had but a penny 
lnages. For the bail was at the ſuit of Adderley, and from him 
the defendant was to ſave him harmleſs : but this condemnation was 
ut the ſuit of Adderbye, who is another perſon, and cannot be in- 
tended all one; and he was not bail to that ſuit, and therefore not 
merabilis in lege thereto. 3 ; 

But this appears to be but the default of the clerk, which perad- 
renture might be amended, if the record were before us; becauſe 
it is but the variance of one letter of the bail from the plaint, which- 
i in nature of an original. But yet it cannot be now amended - 
by us, becauſe we have not the record here; nor are we judges of 
the ſaid record; and therefore he never was in lawful execution 
thereupon, 5 | 5 
But yet in regard the ſerjeant took him in execution by proteſs Cro. Jac. 61. 
alu, that peradventure ſhall diſcharge him of the falſe impriſon- 4. El. Com. 288. 
bent (a). | gy 7; 5 
And the plaintiff, for the money which he Hath paid to Adderley (a)2. Hawk. 
ttereupon, in diſcharge of that execution, ſhall have a accompt '33' 
malt Adderley to have it again. Wherefore, ce. | 

But ThE CoukT gave not any judgment for the plaintiff, al- 
dough it is clear; becauſe the defendant had pleaded non aſſiimgſit, 
lit is found gudd offumpft + and although there is not. any Breach 
promiſe, not any damage to the plaintiff; yet the plaintiff upon 
us verdict ſhall recover the td. damage found by the jury. But let 
adviſe himſelf firſt, how he take any judgment thereupon: 


Denyſon agamft Burgh, GG 
\ CTION upon the caſe for theſe words: be j have 4 matter words import- 


* * againſt Denyſon the plaintiff, who hath ſtolen by the high- ing a theft 
» ra ide. After not guilty pleaded, and found for the plaintiff, . ns wi 
* rn moved in arreſt of judgment, that the action lay not for theſe adionablel 


rs: for it ſhall not be intended by them, that he committed any 

Mery, or felony, for he might ſteal ſticks or ſtones, &c.— And 

* 2 was THE CouRT: Wherefore it was adjudged for 
t. | 


Coneſbie againfi Ruſky. Cir 5: 


Lv held by Por a i ENNER upon evidence, that where 
OPHAM and FENNER upon evidence, that where 4 
ie baron was ſeiſed of a manor in right of his feme, and let a why = * 


at ! | | 

Jrle 2 5 parcel thereof; for years by indenture, and died, that jt manor grants 

4M n G ag. the cuſtom as to the feme; but that; after the ” 8 8 

4, at e ſhe might demiſe it by copy as before. The wile, aſhes 

1 bai Us "4 tenant fot lite of a manor lets a copyhold, parcel of death, may 

8 hs * and dies- it ſhall not deſtroy the cuſtom as to Gil. Te 7 
3 EF, | | 2. Roll. 271, 

; Douglas, 716. 3. Bac. Abr 307. Cowp. 20. 4 Cv. 31. 
112 Langton 


( 
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Cant. * Langton again, Gardiner. 


A ſheriff cannot ACT ION | upon the caſe, againſt the ſheriff of the county of Surry, 


n 8 Whereas the plaintiff ſued a latitat againſt D. intending to de- 
00 23: 54.6: clare againſt him in debt upon an obligation, and thereupon the de 


pleading it ſpe- fendant arreſted him, and at the day returned cept corpus, et paratun 
cially; for it is Habuit, &c. and for that he appeared not at the day he brought this 


a private act. : : i p 
Poſt. 6244 action: it was thereupon demurred; and the defendant ſhewed ti 


Moor, 4:8. the Court, that he had taken bond of the party for his appearance 
1: 00d. 227- and was compellable by the 23. Hen. 6. c. 10. to let him to bail, an 
* * therefore it was not reaſon he ſhould be now chargeable. 

1. Sid. 23. 439. But THE Cour ſaid, it might peradventure have been a g00⁰ 
Douglas, Re, Plea, if it had been pleaded; but it not being done, the Court can 
8 not intend it, nor take cogniſance thereof (a): wherefore it is reaſon 
a) It is at that for this falfity he ſhould be charged at the ſuit of the party 


ogth deter- Wherefore it was adjudged for the plaintiff. 


mined that | | 
— ſtatute is a public act, and that Courts will take notice of it, although it is not pleaded.—1. Te | 
ep. 569. | . | | 
c g. Neve againſt Lyne. 


| | Michaelmas Term, 36. 55 37. Eliz. Roll 263. 
An E ERROR upon a judgment in an aſumpſit in the common 


e 
. Freak The error aſſigned was, That there was not a ſufficient — 
romiſe, in con- deration to maintain the aſſumgſit: for the plaintiff declares, whereg 
Ideration of, there were divers controverſies betwixt the plaintiff and J. S. tt 
ks — defendant, in conſideration that the plaintiff would ſubmit himſe 
3s e fland te the to the arbitration of 7. D. for thoſe matters, aſſumed, &c. and al 
' * award, Ce.“ ledgeth, that he ſubmitted himſelf, and that the defendant had nd 
—— performed his promiſe, &c. | | 
late ſubmiſſion. ATKINSON moved, that this is not any conſideration, for it 
Ante, 229. not of any value; for although he ſubmit himſelf, he may revoke 
Salk. 457. the next day, or preſently : but if it had been in conſideration th 
x he would ſubmit, and ſtand to the award of J. D. it bad bee 
} | otherwiſe. | | : 
But all THE CovrT e contra: for it ſhall be intended a ſubmiſſ 
with an avoiding to the award, for ſo was the intent of the parts 
and if he had revoked it, the defendant ought to have pleaded 
otherwiſe it ſhall not be intended. Wherefore the judgment # 
affirmed. 


Cask 10. Oland againſt Burdwick. | 
| Hilary Term, 37. liz. Rell 924- 


If a feme copy- "P RESPASS. Upon a ſpecial verdict the caſe was, A feme © 
holder, durante holder, durante viduitate, after the cuſtom, ſows the 

— ay and before ſeverance of the corn takes baron: Who 
before ſeve= have the corn? was the queſtion betwixt the baron and 7 | 
rance takes be of the manor.— And after argument, it was adjudged 4 
een mall lord (the defendant) that he ſhould have the corn, by the 9 
have the erop; of PoPHAM and CLENCH, contradicente FENNER, et abſente 01 


but not if it : PY. For CLENCH ſaid, there was à difference, when the eſtate 


in the nance him Who ſows the land is determined by his own ww 
Ante, 61. ſualty, and when by the act of the law, or by another ' 


Poſt. 463. and therefore in this caſe, if the feme had let the land, and 6 


Co. Lit. 55. b. Gould. 189. 8. Co. 116. a. Moor, 314+ 1. Roll. Abr. 806. 727. 1. Com Da 
2. Bl. Comm. 124. Dougl. 201. * 2 * 2 | 4 


\ 
A 
\ 


\ 
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Elte bad ſown it, and afterwards the feme had taken baron, yet Or ard- 
the lefſee ſhould have the corn. But if the determination be by 5 Seer 
me act of him who ſows the land, it is otherwife. As if a leafe be s 
wade upon condition, that he ſhall not commit waſte : the leflee 

bes the land, and afterwards commits waſte, the leſſee ſhall loſe 

de corn: which caſes PoPHAM agreed. And he further ſaid, if 

tenant at will ſows the land, and afterwards determines his eftate 

by his own act, by diſagreeing to the leaſe, or otherwiſe, the leſſor 

ſhali have the corn. But it is not ſo, when his eſtate is determined 

by the act of the leſſor. And if tenant for life ſows the land and 

farrenders, or makes a feoffment, and the leſſdr enters, he ſhall have 

the corn: whereto FENNER agreed. 80 it is here, when the eſtate 

of her who ſowed the land is determined by her own: act, for volenti 

wn fit injuria. FENNER & contra. The difference will be, when 

the eſtate is determined before the ſeverance by uncertainty, by. the 

forfeiture of the leſſee, or for a condition broken. So as the. leſſor 

enters for a tort done, or by title paramount, the leſſor ſhall have 

the corn; and when by limitation of the eſtate, as here: and there- 

fore if a leaſe be made to baron and feme during the coverture, and : 

the baron fows the land, and afterwards he ſues a divorce, yet he ie aca | 
ſku!! have the corn; which PO HAM and CL.ENCH agreed, for that 
tis not merely by the act of the party, bue by the judgment of law. 

- FrxnzER. If a leaſe be made for ſeven years upon a condition 
on the part of the leſſee, at the end of the ſeven years to be per- 
formed, to have it for life; the leſſee the laſt years ſows the land, 
nd performs not the condition, yet he ſhall have the emblements. 
but born and FENNER denied it. And judgment was given for 
the defendant, Vide 37. Hen; G. pl. 35. 40. £dw. 3. pl. 5. 33. 
lu. 3. ( Treſpaſs,” 254. 5. C9. 116. | 


Warner and Collins Caſe. 3% Case 11, 


[HO were indicted upon the 8. Hen. 6. c. 9g.— And becauſe it porcible entry 
was not alledged to be manu Forli, although it were vi v ef armis 


min the indictment was ruled to be infaffici Le 
1 ufficient, and the parties 


n Ante, 93. 
1. Hawk. 287. 3. Burr. 1699. 1732. 3. Bac. Abr. 561. Dalt. 298. 
Jeremy againſt Lowgar. | Cann 12. 


- er upon the caſe, And declares, whereas he was ſeiſed A huſband 
i in right of his wife for the life of the feme of a leaſe ſeiſed of leaſe- 
| 0 - and they let it to the defendant for years, the defendant a 
= the houſe; and thereupon the action was brought. — maintain J 
« elendant pleads to iſſue, and ſound againſt him; and it was an action in his 
| ous m arreſt of judgment,—Firſt, that this action lies JFinf thelefſee 
in —_ it was the plaintiff's folly to make a leaſe, and not for years, for 
it waſte. © nant, otherwiſe, that the leſſee ſhould not com- burning the | 
„ e which is the reaſon that the Kffor had not any. ac- Pen, | 
at the com | i | „ 
uch (p mon law to puniſh waſte. But Fenner and . 
"4 .OPHAM and Gawpy abſentibus) held the contrary, by S = 
the char * ne contra, Cro. Car. 187. 8 
e. noten be wherewith he is chargeable over. -- Secondly, Dougl. 330. | 
Lud b. that if an action did lie, yet this was not maintain- 1· Cr. 187. 
Ke is done re only, without his feme; for the tort which is 
o the eſtate, which he had in right of his feme ; and 


ſhe 
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Jexrmy 
againſt 
Lows AR» 


Ant. 357- 


Carr 13: 


A leſſee of the 
king muſt pay 
his rent with- 

dut demand at 


hy 1 ＋ ceptorum, vel ballivorum ngſtrorum permiſſorum pro tempore exiſtentium 
ut if the king | * | | 


grant the lan 


in reverſion; the non- payment. The queen grants the reverſion to Dodington, wha 


rent muſt be 
demanded on 
the land before 


the patentee can Payment of the rent, D. entered, and let it to the plaintiff: and it 


enter as for a 
forfeiture on 


non- payment. 


Co. Lit. 201. b. 
4. Co. 73. a. 
Moor, 404. 
Dyer, 87. 


Dougl. 483-486: all the Juſtices (abſente Ga w Dv) held the contrary, that the tend 


to pay it there, or to the receiver for the county; and fo it hat 


their rents there, and not at Vemiunſter. T he nomination _ 
Weſtminſter in the leaſe is not material; but it is becauſe the rece 


| Carr 14. 


If a vicarage be 
endowed with 
the tithes of the 


third part of a manor, the vicar ſhall have the tithes not only of the third pare of the bende 
the freeholders allo. 2. Koll. Abr. 54- 355. Owen, $8. 74. n+ © 


_ chargeable, and it can never be brought againſt him alons: where- 


f 
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ſhe is to have the loſs, (viz. of the land) as alſo to anſwer the da- 
mages, if ſhe ſurvives her huſhand : and it may be the baron ſhall 
never be at any loſs; for it may happen, that the action will not be 
brought againſt him in the life of the feme, and then he is not 


fore it is reaſon, that the feme ſhould be joined in this action. But 
THE CourT doubted thereof. E. T 


Burrough againſt Taylor. 

Trinity Term, 27. Eliz. Rell : 

— That the queen let bands in Brewern to the defendant for years, 
rendering rent ad receptum ſcaccarii apud Weſimon. ſeu ad manus re 


annuatim ſolvend. with a proviſo, that the leaſe ſhould be void upor 


demanded the rent at the day at the receipt of the exchequer at 
Weflminfter, and the tenant tendered it upon the land; and for non 


was moved, that judgment upon-the matter ſhould be for the plair 
tiff. For a ſpecial place of payment being appointed, the demand 
and tender ought to be there, and not elſewhere, as in 33. Hen. 
and Kidwelley's Cafe. Then here, the receipt of the excheque 
apud Weſtmon. is the local denomination of the place where the pay 
ment ſhould be, and not for the queen's receipt thereof only.— 5 


need not be at the receipt of the exchequer. For Po Hu It 
that when the queen makes a leaſe, reſerving rent at the receipt 
the-exchequer, or by her receiver, &c. it is no more than the 
appoints; for without thoſe words the law is, that the farmer oug 


been ruled before theſe times: and it is clear if theſe words * att 
receipt of the exchequer, &c.“ had not been in the leaſe, the pate! 
tee of the reverſion ſhould not take advantage of the condition wi 
out a demand upon the land, and therefore not here. And th 
limitation of the payment at the receipt of the exchequer at 4 
minſler, doth not alter the caſe. For the leſſee is bound to pay : 
the receipt of the exchequer, in whatſoever place it is: as where | 
is adjourned to Sion, or any other place, the farmers ought to 


is moſt uſually at that place. And of that opinion were the — 
Juſtices in omnibus; and therefore rule was given, if r 
were not ſhewn, that judgment ſhould be entered for the , 
o e 
| Heighman againft Beſt. 
| Trinity Term, 36. Eliz. Roll 9yz. 
RESPASS. upon demurrer. The caſe was, A x. 
endowed to have the tithes of the third part 


1 


* 
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of D. and, Whether the vicar thereby ſhould have the tythes of the Nie 8 i 
third part of the demeſnes, and of the freeholders alſo ? was the «gant 


be queſtion, — After argument at the bar, it was reſolved by Por HAM rs r. 
nd FEN x ER (for the other Juſtices were not in court) that the 


50 ticar ſhould have tithes as well of the freeholders as of the de- | 
But WY nefves. For FExNER faid, that an endowment is to be conſtrued 


xcording to the intent of the parties, which (without doubt) was, ] 
that the vicar ſhould have tithes throughout the manor. And | 
therefore if the queen grants unto me conuſance of all pleas within 

the manor of D. I ſhall have conuſance of pleas between the free- | 

holders of the manor, — PorhHam. If the queen grants me free \ 
warren within my manor of D. I ſhall have it within my own. dle. i 
melnes only. For if otherwiſe, the queen would impoſe a charge | | 
upon another perſon, which the law will not ſuffer: ſo it is if the = 
lord grants a rent charge out of his manor. But if the queen grants | 
onto me felons goods, or waifs and ſtrays, within my manor, I ſhall. = 
hare it in the lands of the freeholders : for it is a liberty due to the | 
queen, which ſhe may grant, and is not any charge to the ſubject; 

for ſhe hath it in every man's land, and therefore may grant it to any- 
aber. So this compoſition doth not create a new charge, but is a 
poſing of the ancient, which was due by the tenants; for it runs 
hrough all the limits of the manor, as well to the freeholders as to 

be demeſnes. But if the lord had made ſuch a grant before the 
uncil of /ateran, it would not have charged his freeholders, but | 
s own demeſnes only.—And it was adjudged accordingly for 5 
the vicar, 1 


Butler againſt Wallis. Car 15. 
Trinity Term, 37. Elix. Roll 206. | 


RESPASS. The defendant pleads, that the place WHERE, After a liberate 
is the freehold of J. S. and that he entered by his command. awarded, the - 
Loe plaintiff replies, that as to one acre, it is the freehold of conuſec may 
S. which he let unto him at will, aBsQUE Hoc that he en- ern af pred 
red 1 command of J. S. As to the reſidue, that it is the free - poſſeſſion by the 
d of J. S. who was bound unto the pliintiff in a ſtatute, and Heriff; _ if 
hat the land was extended. And afterwards, viz. 28th Ocloler, leaded — NA | 
b. Ela. a writ of liberate was awarded; and that the ſheriff by command of the 1 
ce of that writ afterwards, vix. 27th Ofober, 36. Eliz. delivered 11 
mo him that land in execution, by virtue whereof he entered, and 5 
s poſſeſſed until, &c. and thereupon the defendant demurred. s. Com. Dig. 
And for the firſt part of the replication, it was held clearly to be £13493: 7 
bd, and that by this ſpecial pleading the command is traverfable. 
ad 35 to the ſecond part it was moved, that the replication was 
good; for it doth appear that the poſſeſſion was delivered by 
4 (heriff by virtue of the /iberate: for the /iberate bears date the 
0k, and he pleads delivery of the poſſeſſion upon the 27th | | 
Anker before, which is clearly ill, and without warrant. And | || 
| at Opinion was Gaw DY ; but the other Juſtices & contra. For | 
hem land is ſeiſed into the queen's hands, and afterwards a_ 
Cm s awarded, the party may preſently thereby enter 
5 the ſheriff's delivering of poſſeſſion; as where an ouſier le > | 
awarded, the party may enter preſently, as 4. £dw. 3. k | = 
| And A 
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BoTrzx And here the land being certain which is extended, the 
rent well enter therein — the writ of liberate — Porgay 
alſo held, in regard it is pleaded that the ſheriff virtute brevis deli. 
e vered the land in execution 27th October, thoſe words « the 27th 
« of Oftober” are void: for it appears it could not be then delivered 


* 


virtute brevis, Wherefore it was adjudged for the plaintiff. 


Cars 16. | Byrd again Wilford. 
Trinity Term, 35. Flix. Roll 394: 


The chamber- RR OR of a judgment in debt in the cõmmon pleas upon confeſ. 
__ — E ſion. The error aſſigned was, That Wilford brokght debe upon 
poration, and an obligation, as ſucceſſor of Brandon late chamberlain of / ond, 
222 iven upon an obligation mode unto him, ſo/vendum to him, and his ſuc. 
to his ſuccetl;r, ceſſors; and alledgeth the cuſtom of London, that the chamberlain 
who may ſue there hath uſed from time, &c. to take bonds to him and his ſutcel. 
"=, _ ſors; and that there is a cuſtom. there, that the ſucceſſor of the 
chamberlain ſhall ſue thoſe bonds in any court; and further alledges, 
Hob. 247- that all their cuſtoms are confirmed per parkament. ». Rich. 2. and 
— _ Abr. the plaintiff had thereupon judgment ; whereas by law this obligation, 
7 Bac. Abr. being a chattel, cannot go to a ſucceſſor. And for this cauſe Fos EI 
683. moved, that it was error, and the judgment ought to be reverſcd; 
888 for there is a difference, as it appears 20. Edt. 4. pl. 2. betwixt an 
Co. Lit. 9. a. in obligation made to a corporation, which conſiſts of one ſole perſon; 
notis. as parſon, prebend, &c. for that ſhall not go to his ſucceſſor; for 
2. Bl. Com. 430. he may make an executor, who ſhall have the benefit thereof. But 
of a corporation which conſiſts of divers perſons, as dean and chap- 

ter, &c. which cannot have an executor, there the obligation made 

to one ſhall go in ſucceſſion : and here by the death of the chamber- 

lain, in the interim, before a ſucceſſor ſhall be elected, none can 

have the action; and if it ſhould go to the ſueceſſor only, the action 

is ſuſpended; and a perſonal action once ſuſpended, is gone for cver. 

But on the other hand it was moved, that in regard it is alledged 

to be a corporation for that purpoſe to take obligation, it may be 

well allowed, and ſhall go to the ſucceſſor, and not to the executor: 

and ſo be 8. Edw. 4. pl. 18. and fo was the cafe ruled here, Ta. 

21. Elia. Mabb's Caſe. And GoprREx ſaid, that it was in one 
2 ſo ruled accordingly, where debt was brought by the 

ſucceſſor of the chamberlain in the mayor's court upon ſuch an od 

: gation, and a recovery and error thereof brought; and b-torc 
ManwooD, and other ſpecial commiſſioners for this purpole, the 

judgment was affirmed. —And of that opinion were GawD) and 

FENNER (Por HAM and CLENCH abſentibus); for the chamberiain 

js a ſpecial corporation to that purpoſe, and an obligation mY ® 

well go in ſucceſſion as land, as Dyer 48. is. And therefore the 

cyſtom being averred to be fo, it is lawful and reaſonable, &c. 

Wherefore they gave rule, that if other matters were not ſheen 10 

the contrary upon the firſt day of the next term, that the judgment 

ſhould be affirmed. Which accordingly was then affied— 

Foſt. 68, Nora, In Mich. 43. and 44: Fir. in the queen's bench betwut 
22+ Wilford and Hutton, debt was brought upon fuch a reconnſance 


made to Hrandon his predeceſſor, alledging. the cuſtom of 4 


RP 
1 4 
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for the chamberlain to take obligations, or recogniſance ' to them gry 
and their ſuccefſors, for orphans portions. And, after judgment nt 
for the plaintiff, error was brought thereof in the exchequer WiLrozs, 
chamber, where the judgment was affirmed. i} WOT a6. 


1 


>.> > 


Sherley again Sackvile. WEST Cas. 
Trinity Term, 27. Elia. Rall 498. 


FRROR of a judgment in the common pleas in debt upon an In ack en bal 
obligation. The error aſſigned was, Becauſe Surrey was in ply thecony the. 
margin of the declaration, and the defendant therein was named fer to the county 
of. of D. in the county of Suſſex, and that he made that obligation where (hb bong. 
on at D.rking in comitat. preditt. and upon non eff faftum pleaded, it hot _ bh: and 
* was tried by the county of Surrey, and thereupon error brought; where the de.. 
for comitat. præclict. refers to the county laſt named, which is the fendant R. 


ain county of Suſſex; ſo a miſ-trial. Sed non allocatur; for it ſhall , 436 


el. have relation to the county where the action is brought, and that . Mod. 37. 

the named in the margin; for the other county mentioned was by way 

5, of recital, and therefore it ſhall not relate thereto, Wherefoxe the 

** judgment was affirmed. 1 | 21 4 

on, | | | fo | 

| Alſop againſt Cleydon. 441 18, 
5 ASSUMPSIT. A ſpecial verdict was found, and thereupon ad- A defendant ii 
* judged for the defendant; and it was now moved, Whether — — 
for the defendant ſhould have coſts by the 23. Her. 8. c. 15. (a)? For A » enema 
But It was alledged, that THAT is to be intended where the plaintiff is verdi&. 

0 nonſuited, or a general verdict paſſeth againſt him; ſo as it appears Moor, 408. 
ade that he had not any cauſe of action. But THE Cour ruled, that Crompt. P. 
* be ſhould haye coſts; for a ſpecial verdict is as well a verdict for Bougl 67 

15 bim for whom it is found, as a general verdict, and there is not 

vob ay difference when judgment is given thereupon ; but it is as if a 

. general verdi had been given for the defendant. Wherefore, &c. 

* 45% 1. 1. Ce 3 8. Eliz. c. 2. 13. Car. 2. c. 2. 8. & 9. Will. 3. c. 11. 4 


Portman again, Morgan, | Carr 19. 


JECT IONE FIRM of 3o acres of land in D. and 8. The a verdid may 
defendant was found guilty of 10 acres, and quoad reſiduum, be ſupplied by 

gui. And it was moved in arreſt of judgment} that it is un- r 

certain in which of the vills this land lay, and therefore no judgment — 

can de given, nor any execution. — Sed nen allocatur, and it was ad- Kielway; 11 

1"iged for the plaintiff; for the ſheriff ſhall. take his informatiòn Pan. 255: 


2 the party, for what 10 acres the verdict was. 19. Hen. 9. Wi age 2 
her, 34. „ | PLE IO I. Burr. 139.694. 
| | 4 Burrow,1673. . 
Clifton againff Gybbon. Catz 20, 


A MPSIT. The defendant aſſumed u on good conſideration A promiſe to 
'0 make ſuch aſſurance of fach land af the plaintiff's counſel *fure as the 


ts ld adviſe. The plaintiff himſelf, without any counſel, or ad- or Haden 
any counſel, requires ſuch an aſſurance to be made. Whether muſt be per- 
* * I | formed, tho' no 
advice is taken. Ante, 298. * Roll. Abr. 466. 
5 "ns: - 


* 
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crit ren the defendant be bound to make it? was the queſtion. — And it was 
a gan ruled by THE CouRT that he ought; for to have advice of counſel, 


GyBBon. , | g , 
(a) Vide g. Co. is but for the ſtrengthening of his aſſurance: and if the plaintiff 
59 b. at his own peril will enquire it of himſelf, the defendant ought to 


Ante, 298. do it as he requires (a). Wherefore it was adjudged accordino! 
1. Wood's Con. for the plaintiff. 9 2 8 2 W 


288. centru. 5 


C au. Weare againſt Woodliff. 5 p 


| * 5 Lr. 1 A SSUMPSIT. The parties being at ifſue, and a venire facias 


. awarded and returned, and afterward a diſtringot, the matter 


turned, but not Was before the Juſtices of ni prius in Exon ; but it did not appear 


afterwards. upon the dorſe of the diſtringat that it was returned by the ſheriff, 

Ante, 319: 34% there being no return at all upon it; and this matter was alledged 

| CIS: in arreſt of judgment; and a precedent for that purpoſe cited be- 

Hob. 130- twixt Stayner and James, 35. Eliz. where for this cauſe judgment 

Yelv. 110. was reverſed. —But all THe Jus ricks held, that foraſmuch as it 

e is in the ſame term wherein it came in, it may be well amended, 
bY r. 274. e : . . 1 

f upon examination of the ſheriff that he intended to return it, and 

the return ſhall now be made thereto; but if it were in another 

term, it cannot be amended. Wherefore it was ordered, that the 

ſheriff ſhould be examined; and if it appeared that he intended to 

return it, and that it was tried by the ſame jury, as it ought to be, 

that it ſhould be amended. And it was afterwards amended, and 


the plaintiff had judgment. PEI 


Can 2t Alſton againſi Pamphyn. 


An aſſiſe, or an A CTION upon the caſe for ſtopping of a way to his freehold in 

ction on the Newton in Norfolk. . Upon not guilty pleaded, it was found 
— _ for the plaintiff; and now moved in arreſt of judgment, that ia 
— way reſpect it is a nuſance to his freebold, he ought to have had an aſ- 
upon the plain- ſiſe, and could not have an action upon the caſe. Vide 2. Hen. 4. 
* fre- pl. 11. 21. Hen. J. pl. 30. Dyer, 250. But all Tu Co vn v held. 
Ante, 199. that he might have an action upon the caſe, or an afſiſe, at his 
Folt. 520. 845- election. And Por HAM ſaid, he had ſeen it ſo in experience di- 
8 — „ 30. Vers times. Wherefore it was adjudged for the plaintiff. 


p. Co. 112. b. 1. Roll. Abr. 104+ 2. Leon. 247. 2. Leon. 184. 


cal 23 Bedel again Sir Edw. Wingfield. 


A miſprifon in [7 JECTIONE FIRM of fix acres of paſture. The record 1 
che gt n Te- the miſe priut was 6 acras parturæ; and it was tried, and fou 
— for the plaintiff; and now moved, that this word parture might de 
Ante, 34 amended and made paſturg, according to the record, — r 
1.Com.Dig.317. the original; for it was but the miſpriſion of the clerk (a). TX 
t. Mod. 15. it was ſo ruled by the Court; and it was amended, and judgmen 
Dougl. 18. 135. entered for the plaintiff. 

1. Term Rep. - | 


783; : (s) Se 8. Hen. 6. c. 12. | 


- Willoughby 


* _— 


op 1H wk cow 0&@©&S d cc ca oc  ... 


& — 
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Willoughby againſt Gray. 
Faſter Term, 37. Eliz. Roll 483. 


R of a judgment in the common pleas, The error aſ- 
— was, Becauſe the venire facias bare date 24th December, 
phich was out of term. And it was ruled to be no error, but 


, 


467* 
| Cann 1 


Ecrors in venire . 
facias aided by 
ſtatute of jeo- 
fails. 


zded by the ſtatute of jeofails. So it hath been ruled where a 1. Sid. 304. - 


„ fitias bare tele upon the Sunday, that it was aided by the ſta- 
me ſecond 0 afſigned was, That the writ was made re- 
turnable coram jufliciariis noftris, and doth not ſay apud Wefim. 
Sd non allacatur, for it is neceſſarily intended. —Thirdly, The 
writ is et habeas ibi nomina, and leaves out juratorum. Sed non 
albcatur ; for it is merely a miſpriſion of the clerk; wherefore it 


affirmed, | Bi 
Bedingfield againſt Feak. 


ROHIBITION. The caſe was, In the village of D. in Nor- 
y folk, there hath been a parſonage and vicarage to the church 


„„ +. 40%. rt. I ns 


oO 04 4A Fes Uo 


great tithes, and the vicar the ſmall tithes, and that the parſons 


and it was now planted with faffron, and the vicar ſued for the 


— I 


upon demurred. | 
Coke moved, that it well lay; for by the 2. & 3. Edw. 6. c. 13. 
tithes ſhall be paid as they had been paid for forty years before, 


which had always been to the parſon; and although the land be 


n now otherwiſe employed, yet the parſan ſhall have the tithes 


was awarded that it ſhould be amended z and the Judgment was 4x IQ 


for forty years have had the tithes of ſuch a field, viz, the corn; 


tithes thereof, and the parſon ſued a prohibition ; and it was there- 


1. Roll. 204+ 
Owen, 59. 
Moor, 46 5. 
Noy, 57. 

1. Str. 133. 

1. Com. Dig. 31 5. 
316. 

3. Bac, Abr. 256. 


C481 26. 


A field which 
pays great tithes 
to the parſon 


thereof, time whereof, &c. and the parſons have always had the when ſowed 


with corn, ſhall 
pay ſmall tithes 
to the vicar 
when planted 
with ſaffron ; 
and a modus for 
ſo many acres 
of a park con- 
tinues, tha' the 
land be diſpark- 
ed; but not if 
the adus be to 


d thereof ; and therefore it hath been adjudged here in the caſe of Peu theſheulder 


n Sipdam-park, in Norfolk, where los. was always paid for the 
2 tithes of all things renovant within the ſaid park; and afterwards 
. the park was diſparted, and converted into arable land, yet no 
d, other tithes ſhould be paid but the 10s. | 5 
PorHaM. It was otherwiſe ruled in the exchequer, in maſter 
Wirth's caſe, for a park in the county of Somerſet. 'F. 
FENNER. The law is certainly as it is cited in that judgment 


Cents in court according to the judgment cited. 

Poryam. The difference is, when the preſcription is to pay 
money for all the tithes of ſuch a park; and there peradventure, 
| it be diſparked, he ſhall not pay any tithes; and where it is to 
Pay the ſhoulder of every buck or a doe at Chriſimas, for all tithes 
of the park, there, if it be diſparked, tithes ſhall be paid as of 
her land. And in the principal caſe he held, that the vicar. 
ſhould have the tithes of ſaffron, as minute decimæ; for notwith- 
ſtznding that tithes had been always paid for that land to the parſon, 
ſet being converted to another nature and uſe, it ſhall be paid to 
the vicar, as if it had been converted into an orchard. So, if the 
er 15 to have all the hay, if the meadow be converted into arable, 
the parſon ſhall have it; ſo è converſo, Wherefore a conſultation 
vu awarded, Ro | | | 
Au Wl 3 & 16, and the 3 Geo. 2. e. 12. 25 to the tithe of hemp, flax, 


Gawen 


of every doe in 
lieu of all tithes. 


J. Roll. Abr. 643. 


2. Roll. Abr. 310. | 


335. 
ob. 39. 
Moor, 909. 863. 
Cro. Jac. 28. 
2. Show. 462. 


in this court, —And the clerks ſaid, that they had divers prece- * 


4. Mod. 184. 
2. Atk. 365. 

5. Brown's Par. 
Ca. 886. Sims 
v. Bennet 


424. 
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Cave 26. 0 Gaven againfl Ludlow. Rs 
If a writ of en. [DO EPLEVIN. The defendant at the firſt appeared ; and after! 
quiry be exe- wards, upon pleading and demurrer, judgment being for the 


uted on the re. . , : : 
— 427 befors Plaintiff, and a writ of inquiry of damages awarded, returnable 


the Court riſes, OFab. Mich, the ſheriff returned the inquiſition upon the day 
- 1 of the efloigns Octab. Mich. And for this cauſe exception was 
Poſt: 561. taken that it was not well executed ; for no writ returnable 04. 
Mich. can be executed upon the ſame day of the return thereof. 
Mock og» 464. And Porn x at the firit was of that opinion. But Gawpr, 
2. Roll, Abr.2y8, FENNER, and CLENCH, & contra; becauſe upon all the day of 
3. Bac. Abr.273. Ofab. Mich. the writ might have been executed; for the writ is 
d Hal only to have the writ at the ſame day.—Afterwards being moved 
again, the caſe of Buckleey v. the Queen, in a quare impedit, was re- 
membered, where the writ of inquiry of the value was executed 
the firſt day of the return, but the jury did not give their verdict 
until two days after, and it was adjudged to be good; for the jury 
being charged the, firſt day, although they gave not their verditt 
until two days after, it ſhall not prejudice the party ; but the ver- 
dict being given ſhall relate to the firſt day of the return, and ſhal 
be ſaid to be exccuted upon the firſt day, for it ſhall have relation 
to the firſt day. Wherefore PopHAM agreed with thei, that the 


writ was well executed. Vide 33. Hen. 6. pl. 45. 


Cazr 27. Wright again the Mayor and Commonalty of Wickam. 
| 8 Trinity Term, 37. Eliz. Roll 242. 

N thay be af: RROR to reverſe a ſine levied of 120 acres of land by baron 
ſigned for error and feme to the defendants. The error aſſigned was, that the 
to 4 fine levied wrir of covenant upon which the fine was levied did bear te toth 
Abe before ad fuguft, 12. Eliz. returnable menſe Michaelis eodem anno (which was 
commiſſioners, 27th Ofober), and that a dedimus poteflatem iſſued to certain com. 
that the wife miſſioners to take the conuſance, which did bear zefte 11th Aug 
God Yerors the in the ſame year; and that the feme, from whom he claimed, died 
- writ of cove- 17th October eodem anno, before the return of the writ of covenant. 
nant; and 0 tÞ —NoTa. He entituled himſelf as heir to the feme, but neither, 
ir. in the writ or aſſignment of error ſhewed how heir, or that the 
for that part of lands were the lands of the feme. EY 
the 1 The defendants pleaded, that after the fine levied, the plaintiff 
Net. bur if did enfeoff J. S. of the ſaid lands. 
the plaintifl. The plaintiff replied, that he did not enfeoff, &c. and upon that 
pions 196 to they were at iſſue; and it was found, that he enfeoffed J. S. of 29 
docs not ſhew acres, parcel of the 129 acres, but not of the reſidue. 1 
bow hicit, of that Sx AGG, for the plaintiff, prayed, that the fine might be rererſ 


the lands were for the 100 acres of which no feoffment was made. 
| f the error, 


a dev pra But firſt an exception was taken to the aſſignment ot t. 

of error isinſul- pig. that the feme cogniſor died before the return of the writ," 
3 is contrary to the record, and not to be admitted. —GoDFRET) 
Toft. 469: 677- for the plaintiff, anſwered, that the difference is between 2 © 
nuſance taken in court, which is always after the writ 2 


8. C. Moor, 413. 


8. C. Owen, 21. ed z there the party cannot ſay the conuſor was des- 

2. Roll. Abr. the writ returned; but againſt a conuſance taken in pail 3 
T. Ravi 4 commiſſioners he may aſſign for error, the death of ie © 
Comb. 57. Ts Jones, 181. 3 Mod. 99. 2. Ld. Raym. 872. 2. Will. 116. 5+ Com. Dig · 355 
2. Bac. Ab. 195+ 119. 426. 537. Cruiſe — 


Fines, 51. 195. nuſot 
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"uſor before the return of the writ, for that is not contrary to „ 
record; for the conuſor may die after the conuſance, and before the N 


| return of the writz and death is a countermand of the conuſauce; an. 
r. and the recording of it afterwards is erroneous. 8. Eliz. Dyer. Coumox airy | 
he And although, to ſave purpoſes, it is a fine after, the conuſance, and 5 gs _ - 
ble before the queen's ſilver is entered; for the conuſee may have a 95 l 
lay quid juris clamat, as 22. Hen. 6. is; yet it is no perfect fine, for the 
vas death of either of the parties doth abate it. And 1. Mar. Dyer 
ab, doth not impugn this difference: for there the error was afligned, 
of, that the conuſor died before the teſte of the dedimus puteſtatem, which 
v, js directly contrary to the conuſance hefore the commiſſioners, 
of who are juſtices appointed for that purpoſe; but here it is con- 
| 18 feſſed that the party was living at the conuſance, bat died after; 
[ed which was agreed per totam Curiam.— And Pornam ſaid, that one 
re- may be received to ſay againſt the conuſance of a fine taken before | 
ted the chief juſtice of the common pleas (which may be without a 
lie dedimus) (a) that the conuſor died before the return of the writ of (a) Co. Read. 
ury covenant. — As to the matter in law GoDFREY faid, that the fine ®; * 
lit js to be reverſed for the hundred acres; and it is not ſtyange for a Dyer, 224. 
er- ſine to be reverſed in part, and to be in force for the reſidue; as a 3. Com. Dig, 
nal fine levied of guildable lands, and of land in ancient demeſnes, 347 
ion though the lord by a writ of diſceit avoid the fine for the ancient 
the demeſne land, yet it is good for the other land, as 17. Edw. 3. and <p 


25. Ed. 3.—TANFIELD and GEORGE CROKE contra. For in a 
vrit of error the plaintiff is to annihilate the record, and to have 
reſtitution of that which the record giveth away from him; and 
if by any act he hath barred himſelf to ſubvert the record, or to 
lave reſtitution, his writ of error is gone : and in this caſe he can- 
not have reſtitution of that of which he made a feoftment ; as if he 
had made a feoffment of the whole no error lieth, 12. Hen. 6. 6. 
39- . fo a releaſe of his right. . The writ is entire, though a 
offment be only made of part, and the right cannot be divided: 
3. Hen. 4. pl. 17. if one be indebted to me by contract for 
20. and I take bond for 10l. of it, the whole contract is deter- 
mined: ſo 29. Edw. 3. if one enfeoff me of twenty acres with 
warranty, and I enfeoff J. S. of one of them, the warranty is 
gone ; 9. Hen. 6. by Babington. 19. Hen. 6. the Caſe of Partition. 
but by act in law it is otherwiſe: as 9. Edu. 4. caſis penultimo, if 
tne ſheriff levy part of a debt by fiert facias, the party may have an 
ation f. g 5 
for the reſidue To rA CuRIa contra, in the point in 
queſtion, that the feoffment only deſtroyeth the title of error for 
as party.— FENNER ſaid, he which hath title to a writ of error, 
uh right to the land; and none will deny but, if he releaſeth oil 
who in the land, a writ of error lieth not —PoerHam. He 
* X. V of action to the land, but not a right in the land; for 
nf wy 2 bad deſcended to him, be had not been remitted : but a 
* A inf action may be divided; as if two bring error againſt J. S. 
a, eth the releaſe of one of them, he ſhall be ſevered, and the 
9 recover: but if one hath a right, and he brings action 
— Juke and one pleadeth a releaſe, this is good to both. And 
* Na agreed to reverſe the fine for the hundred acres. But 
a, vas thewed, that he made hiraſclf heir to the feme; but 
'4 thoſe «. how, nor that the land was the land of the feme: and 
cauſes the writ of error was held to be inſufficient. Ty 
faſter 


7 


EE 7%: 
38. Eliz. In the Common Pleas, 
Sir Edmund Anderfon, Kut. Chief Fuftice. 
Francis Beaumond, E/g. 4 To 
Thomas Walmſley, Eg. T Juflicet. 
Thomas Owen, E/ | * 


Sir Edward Coke, Knt. Attorney G al. 
Thomas Fleming, Z//. Solicitor General. 


/ 


- 


Caen 8d . + Childs agernff Weſcot. 
Eater Term, 37. 38. Eliz. Roll 712. 

— e n FIECTIONE FIRMA. Upon a ſpecial verdict the caſe was, 
3 and the heire Three joint-terants for life; the one of them purcbaſed the re- 
of B. they are verſion by fine: Whether the jointure were hereby diſſolved, or 
| e not? was the queſtion betwixt his heir and the other two who 
purchaſe the ſur vived.— Gl Ax vILE moved, that the heir ſhould have his part: 
reverſion, it is a for the difference hath been always, where the reverſion comes to 
ns. „ the frechold, there the jointure is deſtroyed : but where the fre- 
2. Co. Co. b. hold comes to him in reverſion, and to another, it is otherwiſe, 
— —4 — 318. And it was reſolved accordingly in the court of wards, in Mor- 
Gro. Car. 220, gan Caſe, by the opinion of the two chief juſtices —And ſo held 
3-Com.Dig.263. all THE CouR r. And WALMSLEY ſaid, it was ſtronger here, be- 
* * 177. cauſe he takes this reverfion * fine ſur conuſance de droit come ceo, &c. 
3. 4. Abr. 191. Which implies a precedent gift, and that implies a ſurrender of the 
conuſee ; but a gift to two, and the heirs of the one, the freehold 

remains in a jointure, becauſe it was ſo given at the beginning; but 

otherwiſe it is where one of them requires the reverſion at- 

terwards, or it deſcends upon him: for if it were not ſo it would 

be miſchievous; becauſe if the other two committed waſte, he 

ſhould not have any remedy for it.— But there was not any judg- 

ment given at this time, for that it was ſaid, there were divers 

' faults in the verdict: and therefore it was adjourned (a). 


ra After a ſecond argument it was adjudged that the heir ſhould have his part 
% | 


48t. 2 

Cd 29. | Corbyn againfi Brown. 
Michaelmas Term, 37. & 38: Eliz. Roll 523. 7 
Net geilty SSUMPSIT. The defendant pleaded not guilty, gnd found 
— 5 for the plaintiff; and this matter was moved in arreſt of 
| — _ judgment by Hearn, that this was not any iflue in this action. 
Tee: Jac. 44 — But all THE Cour held, that although it be not a proper iſſue in ˖ 
S. this action, and therefore the plaintiff might have demurred there: b 

371. , , "I 
1. Lev. 142. upon, yet becauſe in this action there is a diſceit alledged to charge 7 
1- Saund. 103 the defendant, not guilty is an anſwer thereto; and that it is but 4 
8 4. an iſſue misjoined, which is aided by the ſtatute, being after ver- , 
2. Strange, 101. dict; for that aids misjoining of iſſues, or other faults; and this 1s g 
an iſſue, but an imperfect iſſue. Wherefore, abſente Ow EN, it it 3 


adjudged for the plaintiff— And WAaLMSLEY faid, that he d 
many precedents in the queen's bench of that iſſue joined, and! 


in this action, and judgment thereupon. | 


Faſter Term, 38. Hliz. In C. B. 
Halland againff Mabbe. Cai go. 


CTION for theſe words: J. Halland (the plaintiff) will come Words not 
A « home again, if he eſcape the gallows, for he hath deſerved aQionable, 


to be hanged.” After verdict it was moved, that an action lay 


not for theſe words. — And fo it was ruled accordingly: for they 
ire too general; becauſe the country people might intend that he 
deſerved hanging, although he never committed any felony. Where- 


fore it was adjudged for the defendant. . 
5 Anonymous. WV 
CTION upon the caſe for theſe words: Thou haſt feloniouſly „ Thou haſt 


feiemoaſly 


taken my wood.” After verdict for the plaintiff, SpURLING ,, 2 . 
moved, that an action lay not for theſe words, for it might be in- held actionable. 
tended wood ſtanding, and ſo no felony. — But THE Cour reſolv- Hob. 5. 
ed to the contrary : for being ſpoken in the worſt ſenſe, it ſhall be Cro. Jac. 166. 
conſtrued moſt ſtrongly againſt him who ſpake it, viz. that it was 2 Ld. Ram. 
wood cut down ; for otherwiſe he could not have ſaid . feloniouſly 959 
taken,” Wherefore by ANDERSON and BEAU MOND, centradicente 
WaLMSLEY, and OWEN abſente, it was adjudged for the plaintiff. 


| Sheldon again Hodges. Carr 32; 
EPLEVIN. The defendant avows for damage feaſant. The A deſect of 


plaintiff by his replication claims common by preſcription in 1 4 
the place WHERE, being Broadway, in the county of Worcefter, ap- conſent of the 
purtenant to his manor of Dale, in the county of Glouceſter ; and parties. 
ſue thereupon, and two venires awarded to the ſheriffs of the ſe= 
reral counties. And now ſeven of the county of Worceſter ap- 
peared, and five of the county of Glouceſter, And although there 
ought to have been ſix ſworn of each county to try that iflue, as 
appears 49. Edw. 3. 1. 31. Hen. 8. 46. yet by · the aſſent of the 
parties, thoſe twelve who appeared, by advice of all THE JUST1- 
cs, were ſworn, and tried the iſſue; and the parties releaſed all 
errors, the one to the other. And it was commanded, that this 
aſent ſhould be entered u pon the record; for otherwile it wouid 
tea ſtrange precedent, = | h 


Cary aguinſt Dancy. | | Cann 33 
Micbaelma: Term, 37. & 38. Eliz. Roll 1946. : | 
FJECTIONE FIRMA. Upon a ſpecial verdi& the caſe was, if a fine be 
„n *©nant in tail of lands in Andover levies a fine with proclama- reverſed by writ 
uon, with the remainder to himſelf in fee. The fine was. after- 282888 


* reverſed by a writ of diſceit ; and it was thereupon held by remitted; but if 


ne whole Court, that the iflue in tail is remitted, and ſhall be make an in, 


woid all eſtates made by him; for the fine is void between the > 


Parties, But the tenant in tail, after that fine levied, and before it remainder over 


d reverſed, had made a leaſe for years, the remainder over for — — — 
and, Whether the iſſue might enter to avoid thoſe eſtates ? avoid theſe cl 


hay. cet 3 ſire facie: againſt the tenant of the freehold.—8. Edw. 4. pl. 6. F. N. B. 96. 1. Roll. 


115. 
5 713. 4 laſt. 270. 3. Leon. 13. 1. Salk. 219. 1. Leon: 290. 2. Bac. Abr- 
| was 


491 


„ 
— —— , 


N „ 


* 
" * 


#402 Kader Term, 38. Elis a C. B. 


Caxy Was the queſtion.— And it was held, that he could not, without 2 
ſeire facias ſued againſt him who had the freehold ; for he who is 

to defeat a record, is always to commence his ſuit againſt him who 
is privy to the record: but when he hath reverſed it againſt him, 
he ought to have always a ſcire facias againſt him who is terre-te- 

nant; for it may be he hath ſome matter to bar him of execution, 

; And otherwiſe he ſhall not be bound, unleſs he be made privy by a 
Pieire fucias, or that two nihils be returned: as if error be brought to 

| Inſt. 458. reverſe an erroneous recovery, or A contra formam collationis is 
brought againſt an abbot who aliened, or a cefſavit de cantarid; in 

all theſe caſes the tenant of the land ſhall not be ouſted, without a 

ſeire facias ſued againſt him; and if he be, he ſhall have an aſſiſe. 

Fitzh. N. B. 142. & 211. 23. Edu. 3. contra Form. 3. 2. N. 

13, Wherefore, &c. But guere, in this caſe, how a ſeire facias 

m_ may be awarded for the defendant in the ſuit : and where the land 

. itſelf is not in demand. —Afterward, Trinity, 38. Eliz. the Court 
was moved again; and they held, that he could not enter without 2 
tire facias : but. they reſpited judgment, and gave a rule, that if any 
of the parties died, judgment ſhould be entered tunc pro nunc. 


Carr the | Betford again Ford. 
| Ante, Page 447. Caſe 12. 


A probed ene HE caſe was now argued again by DaE w on the one fide and 
3 nb GLANVYILE on the other. — And after argument THE Cour 
The Dt reſolved, that this confirmation goes to the whole term, and cannot 
Chapterconfirm be abridged by the following words. For OwEN faid, the confir- 
the aid demife mation was concęſſionit predifte in forms predicd, and it cannot be 
- for go years q ; 
and u me, Abridged by the ſubſequent words : but if he had confirmed the 
This is aconfir- land for fifty-one years only, it had been good for ſo much; but 
mation of the here the firſt words go to all the term, and therefore the limitation 


| — ven for fifty · one years comes too late. And to this reaſon ANDERSON 
8 agreed. f | ne 
5. Co. F. 33% WaLusLERT. If one will confirm an eſtate, he cannot appor- 
Co. Lit. 297- tion it by his confirmation; as a confirmation to a diſſeiſor tor an 
3 hour is good for all the eſtate: but when the eſtate is divided it i 
ar A u otherwi ez as if an eſtate be for life, remainder over, the confi- 


1. And. 47. mation may be to any of them. So if leſſee of a diſſeiſor for twenty 
Hetl. 75. years makes a leaſe for ten years, the diſſeiſee may confirm it " 
3 either of them, and not to the other. Wherefore, & c. A 


N * 
* afterwards, this term, it was adjudged accordingly, that the con- 
firmation went to all. 
Oel 35. Ragiſter's Caſe. 1 
Where | FH : of ls 
the WRIT OF DOWER mas brought of lands in the county 
clamation in : Northumberland. The pariſh church wherew this land 1 
"ow wal pe uns at Newcaſtle, which is a county by itſelf. Where — jo ' 
mation of the ſummons, by the 31. Elia. c. 3- ſhould 


, be at 
Hutton, 43. was the queſtion.— And ruled rn CUR1AN, that it ought to 
— 12% the pariſh-church door (o), although it were in another count 
1-Keb 529.680. then where the land lies. A — | 


1, Mod. 197. 4 . pl 
Osee . C. 2. G 3 Perk. ). co. Li. 30 on, 


Vorſey and Worſley, the Father and Son, againſt Cha 


« UERELA. For ſuing execution upon the fe 
4 pred 55 and of the ſon's land in &. upon a ſtatute ack 
„ ledged before the mayor of Pre/3on, ſealed with one piece. 
4 It was now moved, that they ought not to join in this action 
4 they ſuppoſed the execution of their lands ſeverally, which are 
0 ral cauſes of ſuit, whereof every one ſhall have his action _ 
k 35. Hen. 6. fl. 20. of an execution ſued againſt joint-tenants of t 
* ſands, they ſhall join in an audita querela : but if execution be f 
5 of their bodies, they ſhall ſever, for the fort is ſeveral. « | 
* HarR1s,. ſerjeant, & contra. Although the execution of the 
7 lands be ſeveral, yet it is upon one ſtatute which is entire z Wn 
"Af therefore one audita querela lies, as 20. Edw. 3. © Aud. Quer.“ 26 
nd is. An audita querela is alſo by way of defence, as 34. Hen. 6. pl. 3 
art is; and by yay of defence two may join, although their plea be ſeve 
t3 ral, as 12. Edw. 4. pl. 6. Wheretore, &c. Ne 
joy ANDERSON, Chief Juſtice. The ſtatute is joint. and therefore 
the conuſee might have execution jointly againſt them, if they have 
goods or lands jointly, and he might have ſeveral executions of thei 
lands, Wherefore, the cauſe of their grief being ſeveral, they 
might have ſeveral actions, if they would, or have it Jointly, becauſt 
it is grounded upon a ſtatute which is joint, which is the principal 
and cauſe of their grief. _ | | 
RT WarMsSLEY and BEAU MOND e contra. For although the ſtatute | 
mot be joint, yet the extent is ſeveral; and the prayer of the plaintiffs 
afir- to be reſtored to their lands is ſeyeral ; for peradventure the land of 
t be the one, which is extended, is more than the land of the other; 
the and it ſhould be unequal to reſtore. to them jointly ; and every re- 
but medy ought to be according to the grief and loſs, which being here 
tion ſeveral, by reaſon of the execution ſued againſt their ſeveral lands, 
SON the action to redreſs it ſhould be ſeveral. Wherefore, &c. Et ad- 
Jeurnatur. | | 
por Afterwards, in Mich. 38. & 39. Eliz. it was moved again, and 
r an AxDERSON held his opinion as before, that the audita que ela is well 
it is ſned jointly, being grounded upon a ſtatute which is entire, and one 
nfire tion of debt might have been maintained againſt them upon that 
enty atute.—But WALMSLEY, BEAUMOND, and OWEN, & contra. 
it to becauſe it is here pretended that the ſtatute was never good, being 
And led but with one piece of wax, and ſo the execution againſt them 
con- Ws always fortiousz, wherefore for this wrong they ought to ſever 
"tlic action to have it reverſed, the tort being to them ſeveral : but 
ll the ſtatute were once good, and afterwards releaſed, and execution . 
| lued againſt the releaſe, there peradventure it thould be otherwiſe, 
<aule it is there grounded upon one entire cauſe. Wherefore the 
ity of ut here being joint by them, which ought not to be, it was adjudg- 
d ha 4 that the writ ſhould abate. | | 
rocla- | OI 
* / Hunt again / Singleton. aps 
1 Hilary Term, 38. Eliz. Roll 1814. 
* PASS. Upon ſpecial verdict the caſe was, The Dean and A leaſe by the 
_—y Paul's being ſeiſed of a meſſuage in St. Fefter's parith Dean and Chap- 
1, 3. Edu. 6. let them to Hargrave for forty years, who al- eg : 
'orfley e houſe being in leaſe to another, is void, by 13. & 14. El:2, Vaſt. 384. 1. Weod Con. 169. 


cio. ELIZ, PART 11. K ged. 


' Faſter Term, 38. Eliz. In BR. 


his leaſe to R. Eales. Afterwards: Foler, 20. Elia. let tw 
ders of the meſſuage to Robins for twelve years, and afterward; 

, reciting Hargrave's leaſe, ſurrenders it to the Dean and Chap- 
They afterward, reciting the, ſurrender, let the meſſuage to 
by theſe words: « all their ſaid meſſuage, or tenement, with 
e appurtenances to the ſame belonging, or in any wiſe apper- 
ining, by the ſaid Ealer now occupied, and all other rooms with 
he ſame now occupied, and now in the tenure of the ſaid ali 
detween the meſſuage of 7. S. caſt, and of J. D. weſt, and ſo much 


in lergth, for forty years.” : 


Tux Joxr found, that theſe rooms were then in the tenure of 
Lobins, and not of Eals; and that the nether ſtory of the faid 
eſſuage was between the ſaid bounds, but not theſe rooms; and 
fter the Dean and Chapter let the rooms to the plaintiff for forty 
ears, who entered and was ouſted, &c. Er ſi ſuper totam materian, 
&c,—And it was adjudged for the plaintiff. | 


NoTEe. I collected this Caſe out of the record delivered to me 
by Mr. Brownlow. The reaſon ſeemeth to be, that Zaler had not 
the rooms in his poſſeſſion at the time of the leaſe, although he had 
the reverſion ; but they were ſevered for the time, and paſſed not 
by the leaſe (a). | „ 
e and adjudged that the leaſe was vaid. Pal. 

2 N 


* 
- * 
| 
- 


FF Gy b 9: v wt Ai ern 
38. Eliz. In the Queen's Benck. 


| — 
Lr John Popham, Ant. Chief Fuſtice. 
0 I EFraveis Gaway . 
h John Clench,, . ĩðò . · 3G 
h Edward Fenner, E %. J ks gat ets noo 4 
3 Sir Edward Coke, Kut. Attorney General, , «+ 
ch Thomas Fleming, 22 Solicitor General. RB 
of de en e. n e | e 
nd . Trinity Term, 38. Eliz. Roll 62. . 
rty ROHIBITION. Upon demurrer the caſe was, that the The leſſee 6f a | 
biſhop of Wincheſter had lands within a pariſh, and preſcribed ene may pre- 
ii non decimando (as it was agreed that a ſpiritual perſon might), 1 4. i 
ns and let them to a lay perſon for years; and, Whether this leſſee ſhall Poſt. S. c. gi, | 
as pay tithes to the parſon or not, or ſhould hold the lands diſcharged, 7. 
hat his leſſor held it? was the queſtion. Vid Dyer, 277. «Rolf, Abries. | 
| not 2. Co. 44. b. 1. Leon. 248. Moor, 425. 619. Ld, Raym. 242, 3. Burr. 127. 
| . 11 : ys Av af 2 s. ze. de 1 
Sir Nicholas Bacon's Cafe, Cle 


* RELEVIN, The defendant pleaded, that the property of the Replevin, | 
M beaſts /empore captionis was in Lord North, Ide was there- . 3 
upon joined; and it was moved, that this was not any plea; but Salk.) 0. 
there ſhould be a repleader. And ruled RR CURIAM, that it was Lord RAym. 984. 
a good plea, Vide 29. Hen. Ge pl. 35. RR WEE a, 


Sherington againfi Fleetwood, | Carry. | 

PROHIBITION tor tithes.— Po HAM, C. J. If land be over» Plooded lands 

flown with water, and afterwards gained by induſtry; tythes when drained, 
taal preſently be paid thereof, although it had been overflown, and waſtes con- 
ime whereof, &c. So if land be full of thorns and -buthes, from Je, fie 
we whereof, &c. and it is grubbed up and made meadow, or arable diate pay tiths. 
land, tythes ſhall be preſently paid thereof, notwithſtanding the 2. 2. inſt. 46. 656. 
Lu. 6.c. 13. For thoſe lands of their own nature were not barren, Moor, 430. 90% 
but by negligence or ill huſbandry became ſo, And the ſtatute doth 1 * 
da intend, that tithes ſhall not be paid within ſeven years after the mart. ee 
wuukance, &c. but of ſuch land which was merely barten, and s- Mod. 96. 
"ar good by foldage, or other induſtrious means, And this was ©* fh. 79: 


Ld. R 991. 
agreed by THE OTHER JusTicRs, | 5 


1. Veſey, 115. Ou N. P. 184. 1. Bl. Rep. 40. 


rng alſo ſaid, that it hath been here adjudged, that tithes Rakings.  _ 


dot be paid for rakings, unleſs they be ſeul rakings., = Sage 


Tra 


Tur pariſhioners alſo ſcri D | denn Tithes of 
: preſcribed, that he uſed te one ithes of one 
mew milch cow, in ſatisfaction for the tythe of mich Lins wad — big 
2 which was moved not to de a good cription : for cher. Ante, 363. 
ded, — cannot be tyrhes for another. ut if he had re- 4% ads 
res he bad paid the penny for all cows and beaſts agitted, page” 
le cute r = had been good. And this diverſity vas ſo ruled in 
5 Dr. Lewes and of that opinion — Co un r here. 


K k 2 | Then 


476 Trinity Term; 38. Eliz. In B. R. 


nine rer Then GoDFREY moved, that vo tythes by the law ate payable 
Ws. ne for beaſts agiſted, and ſo is the Natura Breuium, 53. G. But all 

THE CouRT:held, that for beaſts agiſled for hire, or for dry cattle, 
Feaſts agiſted which are depaſtured to be ſold, tithes ſhall be paid; but for dry 


| 2 2 > for cattle reared. for the plow, or to be expended in the houſe, no 


1. Roll. Abr. 648. tithes ſhall be paid for them. Sed adjaurnatur. 
3. Leon. 27. Moor, 278. Bunb.8i. Frerm. 335. Cro. Jac- 576. 5. Abr. $5» 
C482 4 | Ewer again Hayden. , 
Trinity Term, 36. Elia. | Roll 359. 


SINE 3 Derr for rent reſer ved upon a leaſe. Upon a ſpecial verdict the 
in A. and land caſe was, that one Hayden being ſeiſed in fee of lands and 


and houſes in B. houſes in Lazuton, in the county of Oxford, and alſo of houſes and 


re am > ry land in Watford, in the county of Hertford, let the houſes and lands 


in A. with all in Watford, in the county of Hertford, to the defendant, and 
his other lands, afterwards deviſed © all his meſſuages and lands in /,owtor, in the 


paſturerinG. « county of Oxford, and all his other lands meadows and paſtures 


Tho begin. B. « in Watford, in the county of Hertford,” to the plaintiff: and, 

this 3 „ Whether the houſes in Matſord, in the county of Hertford, paſſed 

where words are by this deviſe to the plaintiff, by theſe words, « all other my lands, 

— 1 « Kc. ?“ was the ſole queſtion. | 

N — TAN FIELD moved that thoſe houſes paſſed; for in grants, eſpe- 
lication, cially in deviſes, the expoſition of the words ſhall be according to 
ot.658-665- the common intendment of the grantor, and of the ley-gents : as if 


Ante, 267. - one builds an houſe upon Black Acre, and maketh feoffment of Black 


4. Roll. Abr. 49. Acre, the honſe ſhall paſs ; and fo is the common courſe, that in: 
0. 57. grant by copy de virgard terræ, the houſe thereupon ſhall paſs : and 
Moor, 359 fois the common phraſe in the country, that a man hath an 109]. 
L. tne po land; therein is intended all his poſſeſſions, lands, houſes, &c. ln 
| Cro. Jac. aa. Andrews Caſe it was adjudged, thatiif one brings an ejefione firme, 
* 2 4. 3 præcipe of 100 acres, it ſhall be according to the ſtatute-· mea- 
ob. 1% ſure; but if he bargains and ſells 100 acres of land, that thall not be 


Hob. 173 : e f 
Noy. 112. according to the ſtatute · meaſure, but after the uſual account in the 


1. Burr. 3e country. 

8 94. WINTER 2 contra, I agree, if a man levies a fine of 100l. of 
363. 660. 808. land, that the houſes ſhall paſs by ſuch a fine; as 43- Edu. 3. fl. 15. 
EN Rep. ſo by a deviſe, or grant of all his lands, his houſes ſhall paſs. But 
Dougl. 764: ↄ here the intent of the deviſor appears, that be reſtrained the word 
2. 'Lerm Rep. « land” according to the propriety of the word, viz. arable land; 
498. 50% for he couples it with meadow and paſture, and ſo ſhews his intem, 
that © /and” ſhall not extend to all kinds. In the firſt part of bi 

will alſo, he deviſes his houſes and land in Lawton, in the count) 

' Oxon; but in the laſt clauſe he doth not mention any hovſes ; 20 


the verdict has found, that he had there land, meadow and paſture, 
- ſo as his will might be ſatisfied. Wherefore, &c. ; 1 
FenNER, Juſtice, accordant. For his particular deviſing of 4 
lands, meadows, and paſtures, exclude the general intendment © 
this word terra, and reſtrains it only to arable land, and exc 
houſes and wood. | . 1912 N 
Gave contra. The difference is apparent betwixt 
deeds, or wills; for in a writ nothing ſhall be demanded = * 
vered but according to its proper ſiguification; but n wy 
deeds, they ſhall be taken according to the common — 
phbraſe: and this appears 32. Hen. d. Dyer, 43+ wherefore 1 


the deviſe, of his land, all his houſes may pats 3 and ſo — 


4 3 


45 & = 


n 
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por RAM accord. For if a man bargains and fells Al his lands in Ewan 

Il. all his houſes and wood there ſhall paſs; as it was reſolved before n. 
the two Chief Juſtices Wray and DreR. ' And warrants of attor- 

ney are always entered in p/acito terre, although houſes only or wood 

: demanded ; for that is intended by the word terra. But if a man 

fiſed of three houſes and three acres of land in D. deviſe his land, | 
ind one of his houſes in D. there the other two houſes paſs not; for 8 | 
hi intent is apparent therein, that but one houſe only ſhould paſs. on 4 1 t 
But here the words are in the general, as to the lands in Watrferd, — 23 360. 

2nd therefore it ſhall make the houſes there alſo to paſs. Wherefore, | 

&,—But GawDy ſaid, that in the laſt caſe put by Pornam, all 

the houſes ſhall paſs. —CLENCH was abſent : ideo adiournatur.— Af- 

tervards it was adjudged, that the houſes in Mafſord did not paſs, Pali. 6:9, : 


forthe reaſon given by FENNER. 5. 
1 ; 


— 


Thornton againſt Kemp. F | Carr g. 
Hilary Term, 38. Eliz. Roll 987, 
SSUMPSIT. Whereas J. S. was indebred unto him in 100l. ern. | 
and in conlideration that the plaintiff would abate 10l. of that r | 
let, and forbear the gol. reſidue until Michaelmas next enſuing, he would abate 
Aumed to pay the ſaid yol. at Michaelmas to the plaintiff, if the ſaid Tan "4 "Jos 
&. did not pay it (a); and alledges in fact that he abated 10l. of to ſay he did. 
the ſaid debt, and forbore the ſaid 100l. until Micbaelmas, then fol- gbaro withous 
boring; whereupon he brought his action. The defendant pleads, 8 _ 
that after this promiſe, and before Michaelmas, the plaintiff levied *'* Ws of 
« plaint in London againſt J. S. for this debt, _ cauſed 18 7 1 reg. 26 - 
arrelted thereupon. Upon this plea the plaintiff demurred. —Firſt, d. 
Becauſe he aledperh, — he fee all doth not ſhew how; Bab. l. . f 
23 the court might take conuſance, whether it were a ſufficient Stra. 88. 
charge. And of that opinion was the whole Court. Vide 22. $- Co DiE. 
w. 4. fl. 40. 18. Edw. 3. Barr. 243. or 247. —Secondly, Be- 
ule it naw appears by the defendant's plea, which the plaintiff hath 
mtelird by the demurrer, that the plaintiff had not forborn him; 
when he ſued him, it was not auy forbearance. 
Cr and PorHAM held it to be well enough; for he hath 
enorn him the payment; and the promiſe is not, that he ſhall for- 
ar from ſuing him. 
FENNER and CLENCH # contra; for it is in vain to forbear him 
A 22 m he doth not forbear to ſue him for it: and this 
e mtent of the afſumpfit, that he ſhould not be moleſted for it 

wore Michaelmas, 4 af y 2 


y Car. 2. e. 3- where a man note or memorandum of it ſhall be made 
— anſwer for the debt of ano- in writing, and ſigned by the party to be. 
do don ſhall be brought, unleſs ſome charged therewith. Cowp. 437. 460. 


Ram againfl Patenſon. hs 6, 
Hilary Term, 38. Eliza. Rell $212. | | 


DROHIBITION u ue Timber-trees 
| pon the 45. Edw. 3. c. 3. For that whereas he 
lidelled in the ſpiritual court for tithes of timber- trees. The — x" xp 


*ncant ſaid, that thoſe trees were long ſince mortue, eride, et bay tithes, tho? 


"ie, fit only for fire-boot, and not for timber: it was thereupon 1780457 __ 


rred,—And all Thx J 
USTICES (Por HAM abſente) held, that and loppings of 
cs ſhould be paid for thoſe trees; for being over the growth.theſame — ; 
of are alſo dif 
; charged. 
Ante, 1. 


— 


478 Trinity Term, 38. Eliz: In B. R. 
Rim Of twenty years, they were onee diſcharged of tythes, and therefore 


Oo 


egoinfs ſhall always be diſcharged. . 8 $64) | ; 
FECL Another point was alſo then moved, the ſuit being for tithes of 
1-Roll. Abr.640. the loppings of the trees: and the truth was, thoſe trees had not 
1. Co. 49. a. 81. been lopped for twenty years together, ſo as then the branches of 
the loppings were diſcharged from tithes ; but afterwards they were 
Moor, 908. lopped every ſeven years. Whether now tithes Mall be paid for theſe 
oy 22 branches — And they all held, that they ſhall not pay tithes; for 
Lor, gh as the body is privileged, fo are the branches. | 
Plowd. 470. b. 11+ Co. 48; b. Cro. Jac 100. 


Casn N 1 9 : Abraham Q ant T 1 . 
. YO Hilary Term, 10 mf 4 En 

A gift to a man, VOWRY for rent. The caſe upon demurrer was, Peter Dor. 
and to * his bers mer was ſeiſed in fee, and made a feoffment to the uſe of him- 
_ —_— ſelf, and his heirs of his body; and for default of ſuch iſſue to | 
oa aftate in fre- Gabriel Dormer, and to his heirs males lawfully engendered ; and for | 
imple, tho li- default of ſuch iſſue, to the right heirs of Peter. Peter Dormer dies | 
— by way of yithout iſſue; Gabriel Dormer enters, and deviſeth that rent out of g 
Ante, 4o. that land to the avowant, and dies Having iſſue: and, Whether a 

Gabriel Dormer by the limitation of this uſe ſhould have a fee · ſimple, | 
Moor, 424. or fee-tail ? was the queſtion. . | 
SEES. Exception was taken to the ayowry, becauſe it is not ſhewn when 
1.Co. 103-b. the deviſor died; fo as it might appear that this rent was afterwards 
x. Roll. Abr. due. Sed non allorutur. | | | 
Rod. 310. For the matter it was moved, Whether it were an eftate-tail, in Wi ] 
Lit. Rep. 344 Gabriel? for although it be not limited to the heirs of his body, yet 
Plowd. 84. being by way of uſe, which is expounded according to the intent, 
Gilb. Uſes, 18. , , | 
j. Leon. 3. And as wills, it ſhall be conſtrued as an eſtate- tail; as 9. Edw. 3. 
Hob. 32-37- Tail“ 21. & 5.' Hen. 6. pl. 6.— But all THE JusTices (PorHAx 
2. Sid. i. abſente) held, that it was an eſtate in fee in Gabriel Dormrr : and 


fag ant although it -were by way of uſe, it differs not from other gifts by Pl 
os " deed, and ſhall not have any other conſtruction: and it cannot be an A 
eſtate-tail, becauſe there is not any BoÞDY from whom this heir male 1 

ſhould come. And ſo it is in caſe of a deviſe, as appears 9. Hen. 6, "a 

pl. 25. Wherefore it was then adjudged for the avowant. 4, 

Carr 8.  Kelfock againſt Nicholſon. * 
+ | Michaetrhas Term, 37. & 38. Elia. Roll 387. 

If one of two ex- TDETINUE of an obligation. A ſpecial verdict was found, that 8 
ar ary —— the plaintiff and one Stephenſon, as executors to J. 5 had * 
the teſlator to an obligation, wherein A. B. was obliged unto their teſtator in 20. * 
a ſtranger in ſa· Stephenſon, one of the executors, in ſatis faction of his proper debt to l 
— _ the defendant, by words only dedit et deliberavit that obligation to rhe % 
furviving exe- defendant, and died: the plaintiff, being ſurviving executor, brought * 
eutor cannot a detinue for this obligatiom Quere! For the Juſtices did not gire 11 
been, any great opinion therein, but teemet] to be divided (0). a 
CT rr rt l: zar . 
; | e 

ca ? | Blokeld's Caſe. | 148, 
The eſcape of FF"WO: were condemned in debt: one of them is taken by a dh * 
will — ad ſatii hu], and afterwards ſuſtered by the theriffs 105 10 
another from lumt | 


ily to go at large; then the other was taken in execution 7 
being taken in 1 1 7 0 * W * 4 Pp a 7 „ 1 0 0 EY d pe 4 . uon! [ 
execution | | 
„ 


Trinity Term, 38. Eliz. In B. R. 8 


would upon this matter have maintained an audita querela ; becauſe BLorinLy's 


- | * CAB. 
non the one is diſcharged, not by his own wrong, but by the ſhe- Polk. $55. 27% · 


| of whom the party is put to have his remedy.—But g,,*?* - 

* and FENNER bed, 5 this was not any cauſe to diſcharge 3 n 

kin; Por HAM and CLENCH ab ſentibus. e Moor. 2 , | 

Blinco ogainſt Marſton. = „Oase, 

ROHIBITION. And ſurmiſeth, that he was parſon, and the A vicar endow-, 

y defendant was vicar of the ſame church, and ſued him in court — of gods ang 

chriſtian for tithes, upon an endowment, that the vicar ſhould have n ag 

the tithes of all the lands within the parith ; and alledgeth that he his glebe to the 

pleaded there, that he is parſon impar/onee there, and that the land, Mr et, 

whereof tithes are demanded, is parcel of his glebe; and that they 1 

of the ſpiritual court would not there allow of this plea. And it 2. Roll. Abr. 33. 

was held clearly, that a prohibition lay upon this ſurmiſe ;. for ecclefea — 910» 

dcimas folvere eccleſie non debet.— FANFIELD ſaid, That here lately 1. Co. 14. a. 

this matter was in queſtion betwixt Young and the parſon of Boxley, 2. Bl. Cain. 31. 

in the county of Vilts; and adjudged, that no tithes ſhall be paid N a. 

of glebe· land. But Po HAM ſaid, If the vicar be endowed to have 3. 

the ſmall tithes within the pariſh, and the parſon make a leaſe of 

his glebe-land, the leſſee ſhall have the ſmall tithes ariſing therefrom 

to the vicar, and the groſs tithes thereof to the leflor. Which was 

axed per Curiam. 


Sir Antony Maynie againſt Scot. Cat 11- 
| Eaſter Term, 38. Eliz. Roll 42. 3 
FAROR of a judgment in debt upon an obligation in the common Debt on bond 
pleas (quad vide ante, fel. 450.). The condition was, to perform for performance 


r ; * 5 of a covenant by 
the covenants within ſuch an indenture. The covenant, wherein the ſefor, hat if ch 


breach was aſſigned, was, Whereas he had let that land to Scot for leſſee ſurrender 


-y TY +. wry LY nd "ad 


3 twenty-one years, he covenanted upon ſurrender of the firſt leaſe, un m— oo 
nd make unto him a new leaſe far twenty-one years. The defendant will grant him a 
10 picads thereto, that Scet never furrendered his leaſe unto him. The new leaſe. The 
* pantitf replies, that the defendant had accepted a fine ſur conuſance _ Nun 
le 4e droit come ces, Q. of Sir John Scavage and others, and thereby miſſes. This Is 


tad granted and rendered unto, them the land for eighty years; et a breach of the 


% We, And thereupon the defendant demurred ; becauſe he 2 * 
cal not thew that he, notwithſtanding this leaſe, had offered to not new thathe 


make a ſurrender, ſo to perform fo much as on his part was to be 2 to ſur- 
fertormed, although the other could not make a leaſe according to Ander 


% 


his cov . Þ of Ante, 460. 
hat covenant. And it was thereupon adjudged for the plaintiff; for 
* the defendant being diſabled to make a leaſe, he needed not tender 8. c. 8. Co. 21. 4. 
241, the ſurrender unto him. And error being brought hereof, it was 7 
10 Uened only in the point and matter of law. | + ern 
che *NFIELD moved, that the judgment was erroneous ; for this jones, 314. 
gt "rant to make a new leaſe is not to be performed, unleſs upon Bult 22. 


pire * act to be done by the leſſee, viz. the ſurrendering, which * eb 


7 bealtwiſe ought to be offered; becauſe there ought a promptneſs 347. 408. 
9 2ppear in him to do that on his part that is to be performed Hutt. 46. 
ough the other cannot make the leaſe on his part; and in proof Hay: 26. 

= relied upon 32. Edw. 3. © Bar.” 26. & 34. Edw. 1. Debt, 1. Co. 25. 
But all The Jus riczs reſolved, without any great argu- 83 

deal, that in regard the defendant hath diſabled himſelf by this plow. 397. 

ne io make the leaſe according to his covenant, and the plaintiff 10. Co. 4 


te to make the ſurrender, but with an intent to have a new — 


466. Cowp. 125, Dougl. 272+ 1. Term Rep. 22+ 
leaſe, 


480 | Trinity Term, 38. Eliz. In B. R. 
Marvre leaſe, which he cannot have; it would therefore be in vain for him 
goo to offer his ſurrender ; but the covenant is broken of itſelf, Where. 
cor fore the judgment was affirmed. ; 


Carr 12. , Partridge againſt Naylor. 
Eaſter Term, 38. Elia. Roll 299. 
On 1. & 2. Ph. EN ROR of a judgment in the common pleas, in an action upon 
& Ma. c. 12. the 1. & 2. Philip & Mary, c. 1 2. againſt three, for nt e. 
— oc a diſtreſs in ſeveral pounds in three ſeveral hundreds. The caf: 
be recovered, Was, that three diſtrained a flock of ſheep, and ſeverally impounded 
tho ſeveral Per- them in three ſeveral pounds in ſeveral hundreds. Upon not guilty 
committing the Pleaded, and verdict found accordingly, damages were aſſeſſed by 
offence. the jury at 408. and thereupon judgment entered, that every of 
Ante, 331. them ſhould forfeit 51, (being the penalty given by the ſtatute) and 
Gould. 145, the treble of 408. againſt every of them. — And it was affigned for er. 
door, , that there ought to be but one 51. againſt them all; and but 
7. Pi. .8: one trebling of the 4os. againſt them all; for it is but one diſtreſi 
Clerk's Caſe, and one offence in them all againſt the ſtatute.— And in Hilary Tern, 
Cowper, 610. 39. Elia. being moved again, all THE Cour reſolved, that it wa 


_ * erroneous : and for this cauſe judgment was reverſed, 
Gybſon againſt Garbyn. 
Hilary Term, 38. Eliz. Roll 1060. 


Quere, if intro- A CTION on the caſe upon trover and converſion of ſixteen broad. | 
ver; ® bove fide cloths. The defendant pleads, that before the time of the | 
a 

V 


Carr 13. 


ſale without no- 
tice is a conver- trover and converſion, one Morrice was poſſeſſed of thoſe goods, and 


ſion ? fold them to the defendant ; and before he had notice that they ap- 


gg” ak. wi pertained to the plaintiff, he ſold them to J. S. | J he which matter, 


750. '  &c., And it was thereupon demurred. 
| Carr 14, Weſt agamfi Monſon. 
| Trinity Term, 38. Eliz. Roll 228. 
A verdict in an ERROR of a judgment in an aſſiſe in the county of Lincoln, be- 
175 Lhasa fore GA w DY and Ow EN, Juſtices of Aſſiſe there. The afliis 
ub jun y . « | 
find that the was againſt Ve, who pleaded © nul tenant de frank-tenement, name 
defendant * in the writ; and if named, there was not any fort, &c, The jut. 
Fe pla. found, that * the plaintiff was diſſeiſed by the defendant, pro! / 
tiff ; although it brevi ſuppenitur, niſi verba contenta in voluntate Roberti Monſon” (vic 
_ TE nd they found in c verba) ( conveyed a good eſtate in the lands t 
was (ay of a © the defendant ; and thereupon they prayed the diſcretion of the 
freebeld; for «© Court,” Thereupon judgment was given for the plaintiff, 
_— 3 error thereof brought. | 
words /bin“ YELVERTON. The firſt error aſſigned was, becauſe the afſik 
rejected. did not enquire of the tenancy, which ought to be in every calf 
8. C. Poph. 110. unleſs where the afliſe is taken in right of damages as 12. Alſiſe, | 
2. Roll, Abr. 20. 798 4. 11. Hen. 6. pl. 46. 37. Aſſiſe, 15. 40. Ale 2 
993. 21. Afiſe, 20. 23. Aſſiſe, 2. 50. Edw. 3. pl. 11. And alrhovg 
Moor, 43!- the verdict finds, quod ip/e ſuit tenens, yet becauſe it is not ſaid 
tenementi, it is not good; for ſo it may be ſaid of a tenant for year 
1. Term Rep. or by elegit. And the concluſion, prout per breve ſupponitur, ® 
288 not help it; for that doth not prove him to be tenant. 1 
dict is alſo imperfectly found ; and then the point ought = 
have been better examined by the Juſtices of Aſſiſe ex ici, as | 
Hen. 4. pl. 20. is; and becaule they did it not, It 1s _—_ 
| — Secondly, It is not found, that he was ſeiled of any eſtate, lo 


he might be diſſeiſcd. Wherefore, &c. p 


% 
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But all Tue CounT reſolved, that in regard there was but one wier 
tenant named in the aſſiſe, and the jury hath found that he difſeiſed _ againff 
the plaintiff, prout per breve ſupponitur, it is thereby to be intended, ELYEs: 
that the plaintiff was ſeiſed of ſuch an eſtate, which might be diſ- | 
ſeiled (a), and that the defendant is to be intended always tenant, (a) Poſſeſſion 
in regard there is not any other named in the writ who could be _ Judge 
ienant ; but if there had been more defendants named in the writ, ment can never 


ten they ought to have enquired of the tenancy. amount to a df. * 


| «ifrz of the free- 
And all TME JusTICEs, except GawDr, reſolved, that the . the free 


rerdict was found for the plaintiff: and that which came after Cowp. 701- 
the ni being imperfect, (as it was agreed clearly by all that it was, 
for they found not, that Robert Monſon was at any time ſeiſed of 

that land, that he might make a will, nor that he made any will), 

it was idle and void, and judgment ſhould be given upon the pre- 5 
ceding verdict, as in the caſe of Sir Rowland Hayward, Dyer, 372. Cro. Car. 212. 
And the verdict being perfect before, that which comes after the An, * 
ri being idle and void ſhall never hurt it, but judgment ſhall 8 
tren upon the verdict which is good: but where that which | 
comes after the ni is material, and is well found, the Court ſhall 

then adjudge as well upon that, as upon the reſidue of the verdict. 

And although the verdict was imperfect, and the tenant might have 

prayed a certificate of aſſiſe to make it more full, ſo as judgment 

might have been given upon the entire verdict ; yet that needed not 

de awarded by the Court ex officio, but they might well have 

ajudged upon that which was found. Wherefore the judgment 

vas affirmed, againſt the opinion of Gawpr, 


GawDy ſaid, that he always held the verdict to be imperfect, and 
that no judgment ought to be given thereupon. But in reſpect he 
vs informed by Ow EN his companion, that the opinion of many 
of the Juſtices, upon conference with them, was, that the firſt part 
of the verdict was perfect, and that which came after the , was 
wid and idle, and that judgment ought to be given for the plain- 
tif, he aſſented thereto; yet in his opinion held, that the verdict 
was imperfect in all; for the jury intended not to find the one 
part without the other: and it is not a perfect verdict, for it is all 
in one entire ſentence ; wherefore they ought to have adjudged upon 
al together, and ſo not like to the caſe in Dyer; for there was 
n abſolute verdict given, and that which came after was idle. 
Wherefore, &c.—But notwithſtanding the judgment was affirmed. 


1 Trinity 


482 | 1 Trinity Ter m, 
38. Eliz. In the Common Pleas. 
Str Edmund Anderſon, Kr. Chi, 
Thomas Walmſley, Eq. F 
Francis Beaumond, %. Juſtices 
Thomas Owen, E/ | 


Sir Edward Coke, 2 Allorney General. 
Sir T. Fleming, Kut. Solicitor General. 


Carr te Childes againſt Weſcot. | 
See this cafe 12 caſe was now recited to be — Tenant for life, remain- 


Ter, pt 46 der to four others for their lives. The leſſor in reverſion levies 
p. 470 | a fine ſur conuſance de droit come de ceo, &c. to the tenant for 
12 life, and to one of thoſe in remainder, to the uſe of the tenant for 
life, for his life, and after to the uſe of the other in fee; the tenant 
for life dies ; he in remainder, who took the fine, dies; and, Whe- 
ther his heir ſhould have that part? was the queſtion. And it 
was reſolved by ail THE COURT, that that part thould deſcend to 
his heir, and ſhould not furvive. 
A leaſe by huſ- But it was then moved in arreſt of judgment, that he declares in 
bros and — an cjectione firme, of a leaſe by baron and feme, and ſhews not that 
n hout ew. it was by deed; and without a deed it cannot be a leaſe of the 
ing that it was feme 3 for her acceptance of the rent upon ſuch a leaſe cannot make 
dy deed. it good (a); and in proof thereof was cited Dyer, 91. 21. Hen. b. 
Ante, 112. 438- pl. 2. 15. Edu. 4. pl. 1 x , 
TT . . 4. pl. 13. 21. Hen. 6. pl. 24. | 
__ War. MSLEY. Although he counts not of a deed, yet a deed 
2. * 5 may well be intended. | | 
. ANDERSON. That cannot be, but he ought to count thereo! 
Sav. 109. 112. preciſely, if a deed be neceſſary. | 
_ Car $27: And afterwards a precedent was ſhewn unto them, Za/er, 3} 
Cowp. 201. £'iz. Moſely v. Gilbert, where he made his count of a leaſe by barm ( 
Dough. 57. and feme, and mentions not any deed, and yet adjudged to be good 
3- Term. Rep. And Da Ew ſaid, that he was a counſel therein, and that then thi 0 


exception was taken thereto, and that then another precedent was t 
6. Co. 6. ſhewn in the queen's bench, Diggs v. Withers, and there adiudge BN ©: 
good. Wherefore, upon theſe reaſons and precedents ſhe vn in Court 1 
(being the laſt day of the term) the plaintiff had judgment to recover. 
Cari 2. | Sharp against Sharp. a I 


| LIN a ſpecial verdict, the caſe was, . S. being ſeiſed al 
4 bs 5 land in fee, being upon the land, demiſed the land to the 
a Peg ny plaintiff for life, et quad nulla alia deliberatio ſciſinæ fafla ful and, 


demiſed it (ly Whether this were a good leaſe for life, being but by words ou 
vd.) to B. for upon the land? was the queſtion. 


Iife, but no other . - * 90 
ANDERSON. It is a good livery, and ſo it hath been held t9 
delia in ve a 0 
—— 22. before this time, and ſo T can — you. Bur the caſe is better 


judged that this for the jury find gudd demiſit for life, being upon the land, which 
— *800 5s an expreſs finding of the leaſe; and although ic be after? 


Ante, 481. Ffoond, qudd nulla alla liberatio ſeifine fafta fit, it is not mater® 


Moor. 458. 6. Co. 26. a. Co. Lit. 48. b. 38. Aſſ. 2. 2. Roll. Ab. 7. 9. Co. 138. cro Ju l 
5 Com. Dig. 155. 1. Wood's Con. 516. ud 


/ 
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ind in the firſt words there is à goed livery and leaſe intended, and Su aur 
; ſhall be good in pleading, à multò fortiori, in a verdift. . 
WaLMSLEY. True it is, by the firſt words, if no more had 
been found, it ſhould be intended to be a good leaſe, and a livery 
in fat to have been made: but when the jury find further, quod 
nulla alia lileratio ſeiſinæ faca fuit, they have thereby left it to our 
judgment whether it be a good livery or not; which it is not, for 
lirery is a ſolemn thing, and ought to have an external act, and 
not words only, ſo as the intent of the parties ought to be appa- 
rent to have a livery. For Bracton and Britton hold, that a free- 
hold cannot paſs by words only.. | „ 
UwEN and BEAU MOND accordant. For livery is an actual thing, 
and ought to be made by ſome act done; and words upon the 


ft land, « I let you this land, &c.” cannot make the land to pals ; 
ries and the verdict is plain enough, that they did not intend any other 
for livery, than by words ouly. | - | q 

for AxpERSON. If there be words uſed upon the land, to ſhew 
ant the intent of the parties to make the land to paſs, it is a good live- 
he- 5; as in dower ad oftium ecclefie, livery within the view although 
d it nothing be done, but words uſed only, yet the land ſhall paſs 
1 to thereby. But, notwithſtanding his opinion, it was adjudged for 


the defendant, that it was not any leaſe —NoTE, that ſerjieant 

s in Glanvil ſaid, ſuch a caſe was between Swan and Sparks, 
that by 29. Car. 2. c. 3. no leaſes, &c. either or note in writing, ſigned by the party, &c. 

the freehold or for term of years, ſ1all be aſſign- See 2. Term. Rep. 539- - * 
o granted, ot ſurrendered, unleſs by deed, | 
18, Huit againſt Cogan. Carr 3. 
THE caſe was, Two perſons recovered ſeverally againſt one gs. Upon a ſe- 

in debt. He who had the firſt judgment, ſued firſt an elegit, cd elegit,whe- 

ard had the moiety of his land delivered in execution. Afterwards, ell deer oaty 
col the other ſued an elegit, and the ſheriff prayed the advice of the themoiety of the 

Court, whether he ſhould deliver. the moicty of the entire, which remaining moie - 


31 was all that remained, to the debtor, or but the moiety of the moie- - ar wha 
m iy, vis. the moiety of that which remained to the debtor ? 
ood: And ANDERSON, BEAUMOND and OwEN held, that he ſhould Hard. as. 27. 


this BY clver but the moiety of that moiety which he had at the time of * — 97s 
the writ awarded. But they adviſed the ſheriff to return that ſpe- n 


cal matter. Yide 10. Edw 2. © Execution,” that the entire moie- Dougl. 47 
. „ A. * 3 
ty ſhall be delivered, | 


Croſs again} Powel. . | Cat 4. 


Drs. The caſe was, A deed-poll was made between Croſs . 
and Powwel, whereby Croſs covenants with Powel to aſſure un- % delwrred, is 


to him ſuch land, and Powel by the fame deed covenanted with —4 


Griſi to pay unto him for it 40l. Powel delivered the deed firſt to tion. 


Creſr, and Croſs afterwards delivered it to Pawel Croſs brin Ante 212, 
G . — © gs 
Get for this 401. And all this matter being diſcloſed by pleading, — n,. 


2 N. thereupon demurred by the defendant, pretending, that by Lit. 350. 

- re-delivery-of. the deed unto him it bad loſt its force.—Burt all W 
ex 10 * Cova r held, that it is a good deed to both; for here is a 33. * 
url . ſealing, and delivery, and the delivery thereof to the de- 

— is not material: for if a deed be delivered to be cancelled, 


1 the party himſelf, yet if it be not cancelled, and the other gets 
b. it remains a good deed. Wherefore it was adjudged for 
* FARE, | Stephens 


/ 
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Caan 5. Stephens againſt Eliot. 


A leafe deliver- Ero FIRME of lands in Stepney, in the county of 
— _ w_— — Middleſex, by Edward Aſcue. Upon the evidence it appeared, 
* oe the that Edward Aſcue, the leflor, being in the county of Lincoln, deli. 
leffor is in poſ- vered a letter of attorney to deliver this leaſe upon the land. But 
ſeſhon, is void. 54 appeared further upon examination of the witneſſes, that the 
Ante, 446. g , , 
jeſſor in the county of Lincoln, being out of poſſeſſion of the land, 
Co. Lit. 48. delivered that leaſe to the attorney as his deed, to the plaintiff's 
3: Co. 55. uſe, and afterwards the attorney entered into the land, and accord. 
2. Bendl. 6 1. « ; . Vs” 
2. Rol. Abr. 2g. ing to his warrant delivered it to the plaintiff upon the land, —Yet 
3- Bac. Ab. 400. PER CURIAM it was held to be a void leaſe; for it was delivered in 
= — — the county of Lincoln, when he had nothing in the land. And 
Shep. Touch. 6. although it was moved, that the firſt delivery was void, therefore 
1. Term. Rep. the ſecond livery was good; yet they held it to be void: for al. 
as; vi es though the firſt be void, to paſs a thing, yet it is his deed by the 
firſt delivery, ſo as it takes thence its eſſence : wherefore the ſecond 
delivery thereof was void. : 
Copyhold lands SECONDLY, It was moved, admitting this to be well delivered, 


cannot be reco- that the land being copyhold land, and let by a copyholder, whe- 


— 2 ther the plaintiff might thereby maintain an cjectione firmpe at the 
mon law. common law ? And all THE Courr, excepting BE a u MOND, held, 


Pont. 224-469- that he could not. For the nature of copyhold land is to be reco- i 
676. 55 2 vered only in the copyhold court, by plaint according to his caſe, and 
Sed vide contra, the law takes not any conuſance of them, but as tenants at will; 
* oo 4 2 b. and although their cuſtoms are pleadable, and allowable at our law, 1 
8 Jac. 403. yet no action can be maintained for them at the common law, nor 
Moor, 128. 25. by any writ of the queen's. But BE AU MOND doubted thereof, $ 
_ _  THr1iRDLY, If tenant in tail of a copyhold ſurrender, whether 
—_— diſcontinuance, and ſhall take away the entry of the iſſue? Wy” 
. And, PER TOTAM CURIAM, it ſhould. For being admitted that 

ons in tail is a he is tenant in tail, it is to be admitted alſo, that he may make x 


difcontinuance. qiſcontinuance, which cannot be by any means but by ſurrender; 1 
Po. „1. for he hath not any other courſe of conveyance. Wherefore, &. * 
oft. 517. no! 
Vide contra, 4 Co. 23. Moor, 358. 753. Co. Cop. 78. 2. Bac. Abr. 95s. Cowp. 70%. Ante, 14h. FM 
Caen 6. Wright again}! Penry. in 
Avwritofeſtrexe= N TRY SUR DISSEISIN of a difeifin made to himſelf. The " 


ert granted in plaintiff prayed a writ of eftrepement; and it was doubted, whe- 
- gap ther he ſhould bave ir, becauſe he is in this action to recover all 
— 393- his damages.—But afterwards upon good advice the writ was 
Poſt. 774 granted; for otherwiſe the plaintiff might have his houſes 

2- Inſt. 328. woods defaced and deſtroyed, and turned to his remedy to recover 
Regilt.47- in damages againſt one, who peradventure hath not ſo much in valve 


Moor, 100. F. N. B. 60. 5. Co. 115. Sce the 6. Edw. 1. e. 13. The moſt uſual way now of pre- 
venting waſte is by application to the Court of Chancery, 3. Bl. Com. 227. 


Can 7. Anonymous. 


An archbiſho OTE, that ſerjeant Daniel faid, he had ſeen this precedent: 
— — 4 N That the ds of Durham impriſoned one for a lay net 
Poon a tiſhop Whereupon the archbiſho of York, as his ſovereign, cited bim 
againſt a biſhop po p 5 hereupod 
for excels of ju- appear before him to anſwer for that impriſonment : her 


zügig. complaint being made to the king in parliament, the matter #7 
* 8 heard there, and the archbiſhop ſubmitted himſelf to the kings 


495 race, and was fined. four thouſand marks. - And THE Jusricts 
aid, they had ſeen it alſo, 


Michaelmas Term, 
een Bi. In the Queen's Bench 


Sir John Popham, Kut. Chief Juſtice. 

Sir Francis Gawdy, Ant. - has Sp; 
Edward Fenner, E.  Fuſlices.. 
John Clench, E. | EE 
Sir Edward Coke, Attorney General, © 
Sir Thomas Fleming, Solicitor General. | » 


- 
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w— 


| Comy ns again Boyer. | 1 3 FF C482 1. 
Trinity Term, 38. Eliz. Roll 95 3. Middleſex: 


CTION OF TROVER of nine oxen, at Stepney, in the & juſtification 
county aforeſaid, 29 Augu/t, 37. Eliz. and converting . 
them to his proper uſe the fame day, at the ſame place, &c. bought in mar- 

The defendant pleads, that the vill of Crawley in the county of ket overt, im- 
Giſex is, and time whereof, &c. was, an ancient vill, within which r 
babetur et tenetur, and time whereof, & c. hath been held one fair the ba 
every year, upon the 29th Augu/!, for all the queen's ſuhjects thi- longed to the | 
ther reſorting : et guòd ante tempur, quo, Wc. VIZ. the ſaid 29th Au- — ; 
ef, 37. Eliz. one William White was poſſeſſed of thoſe nine — Soon 
exen, and them to the defendant for 781. the ſaid 2gth Auguft in ic. „ 
open fair fold and delivered, whereby he was of them poſſeſſed, as 
of his proper goods, and them converted at Stepney in Middleſex, 
the ſame day in the declaration, prout, &c. It was thereupon de- 
murred.—PFirſt, Becauſe the declaration ſuppoſeth the property af 
thoſe goods to the plaintiff, and the defendant doth not confeſs, 
Dor deny it, nor anſwer thereto, But THE CouRT held, that his 
Fes was good enough as to that. For when he juſtifies by buying 
1a market overt, it is thereby allowed, that the property was in 
Jac plaintiff, but he is bound by that ſale, and he needed not 

ee confeſs it. | | | 

ECONDL.Y, the preſcription is alledged, that there had been,, .._... 
hir in that vill, and he eln not abel ge k io be in any certain lle — 
"lon, Kc. But it was held to be good; for he need not take co- overt, it is not 
ulince in whom it is: and ſo is the uſual courſe of pleading in 2*<<fary to al- 


ledge the mar- 


uy als. —TH41RDLY, he alledgeth the preſcription to be to hold ket to be in any 
ir there every year upon the 29th Auguſt, and hae doth not ex- certain perion, 


pt Sunday, as it ought to be. Sed non allocatur. For a fair holden nc: oc imp 


fon the Sunday is well enough: altho x 
3 we : ugh by the 27. Hen. 6. c. 5. Sunday, or that 
dere a penalty infl cted upon the — that ſells upon that * ny coll was 


* } . # . pe * 4 ; 
t makes it not to be void. —FoURTHLY, it is not alledged — pofhn 


fre t& . . F venderhadaſpe- 
hat any toll was paid, for otherwiſe the property is not cial property in 


1 | | 

5. 12. Edw. 4. 4 8. 35. Hen. 6. pl. 29 Dyer, 99. Sed che goods fold. 

. 3 For it is not of neceſſity, and in many vills no toll Gro. Jac. 496. 
paid : and if it ought, it ſhould be ſhewn on the other 886. 


to avoi . Rep. 497+ 
179 2709 the ſale, that there was not any toll paid.—F1sTH1.y, Ar REP: 4974. 


Poſt. e595 Hetley, co. Polin, 465. 
It 


x 


— 
j 
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Courns It is not alledged, that William White was poſſeſſed of thoſe prod 
again 8 
1 — as his proper goods, nor that he had any property in — 0 THe 
generally, that he was poſſeſſed of them, and fold them.—$eg nn 
allocatur; and, notwithſtanding theſe exceptions, and others, it 

was adjudged for the defendant. iy 


Harrington againff Wile. 


CA 2. 
| 5 Micbaelmas Term, 37. & 38. Hliz. Rell 226. 
Articles by EBT for Gol. rent upon a leaſe, 23d Sept. of lands in Newad: 
— rr ham, in the county of Worwick, HABENDUM a feſio Sanfti 


« agreed that 4. Mich. proxim, futur. tor five years, rendering 120). per annum at the 
2 _m_ two feaſts. The defendant pleads, nihil debet, Qc. A ſpecial ver- 
e dict was found, that there were certain articles indented in writing 
to an immediate of the ſame date, whereof the plaintiff ſealed the one part to the 
N defendant, and the defendant ſealed another part to the plaintiff; 

725 — ful oy which were in this manner: © IMurRIMuISs, It is covenanted 
"Bas the hid A. and m_ "ot yn the parties, that James Harringten doth let 
*annually,&c-" dc the ſaid lands for and during five years, to begin at the feaſt cf 
— 2 « Saint Michael next following. 1 eee, that the 
and not a con- ( faid Wiſe (the defendant) ſhall pay to the plaintiff annually du- 
_ ih cc ring the term, at the feaſts of Saint Michael and the aa | 
173. 3 « 1 20l. by equal portions. Alſo the ſaid parties do covenant, 

oy, 57+ « that a leaſe ſhall be made, and ſealed according to the effect 
a rm « of theſe articles, before the feaſt of All Saints next enſuing.” 
Moor, a And they further find, that he entered by force of that demiſe, 
Cro. Jac. 92. and that the rent was arere, prout, Wc. - And if, &c.— Two points 
- a were moved. Firſt, Whether it were an immediate leaſe, or but 
1. Wood's Con. an agreement to have a leaſe made, by reaſon of the laſt words, 
369. 371. which refer to a leaſe to be made, and ſealed? But all THz JusTic; n 
4%, "=o held it to be a good leaſe. For the words, it is agreed that he t 
3-Com.Dig.248. * doth let,“ being in the preſent tenſe, is a good leaſe by tix 2 
8 words of the agreement, and that which follows is in reference to 1 
2 Peer. Will. 16. further aſſurance, &c. and the rather as it is here, for that it i 


3 be made after the beginning of the term: ſo he ought to hate 


3- Peer. Will. 9 the term preſently at Michaelmat. 21. Hen. J. pl. 36. 1. Edu. c. to 

4. Bac. Abr. 344. a 4 a = 

1. Term. Rep. Bro. *© Leaſes,” 66.—Secondly, Whether this proviſo were a g re 

444: 736. reſervation of the rent, or a condition only, for that there 15 nat 3 

1 Rep. any words of agreement to pay it, nor any reſervation ? But al re 

| THE JUSTICES held, that it was a good reſervation ; for being by te 
* 


articles, whereto both of them were parties, it is an agreement that 
the rent ſhall be paid annually during the term; which tant 
mounts, as if it had been a reſervation upon the leaſe by words of 
reſervation. And PorHam ſaid, that it was a reſervation 25 
condition alſo, as in the caſe of Sir Henry Berkley (a) ; where? 
| proviſo joined with the words of covenant make it 2 condutiony 
and a covenant alſo,—And it was adjudged for the plaintiff. 
: (a) Eaſter Term, 37. Eliz. ante, 385+ 
. all again Henneſley. 
Hilary Term, 38. Eliz. Rel! | * 
Words imput- A ETION FOR WORDS. hereas he was robbed by 


| * 1 : 2 d enCant 
ele unknown of divers parcels of linen cloth; that the 


. . "=" in tac 
tionable, and Premſſa ſciens, in flander of the plaintiff, ſpake theſe m_ e. 
if alledged to be ſpoken in the preſence of divers, it ſhall be intended, aſter verdiQ, in! Coop. 1 
Mob. 466. 1. Koll. Abr. 74 Noy, 5. Cro. Jac. 29. Cro. Car. 199+ 4. Bac. Abr. 41% preſence 


C 


r 


-nce of divers others, via. HU HALL” (innuendo the plain- Harz, 
of ) * hath received three pieces of his cloth again of the thief, 9 
Lind beareth with the thief, and if I have any hurt bereafter, 1 25 
« will charge him with it.” After verdict for the plaintiff, it was 
moved in arreſt of judgment, that an action lies not for theſe 
words. For when he faith, that he was robbed by perſons un- 
known, then the ſaying that he received his goocs of the thief is 
not any offence : for it is not alledged that he knew who was the Ante, 52- 
thief, from whom he received his goods. And to ſay that he bare 3 —ÄA 
vith the thief, is no offence ; for one may bear with a thief ; as 2. And. 4. 
(o bear with him that he ſhall not proſecute him, which is not any. Haw: 252. 
offence in law 3 and one may receive his goods again which were en 
ſtolen without offence (a), unleſs it be done on purpoſe to con- 
ceal the offender, and to help him to eſcape.—It was moved alſo, 
that this declaration was not good. For it is, that he ſpake thoſe 
words in præſentid rr and doth not ſay, in auditu; and if 
none heard, it is not a flander.— And as to it, non allacatur. For it 
ſhall be neceſſarily intended, that it was in auditu, when it was in 
preſentid, &c. But for the words themſelves, they all held, for 
both reaſons alledged, that they were not actionable. Wherefore: 
it was adjudged for the defendant. 

(«) Sed vide 4. Geo. 1. c. 11. and 25. Geo. 2. c. 36. by which a penalty is infli Sed 
6a this offence» 11 2 | 

Sleigh againſt Bateman. | C481 4. 
Hilary Term, 37. Eliz. Roll 514. | | 


SSUMPSIT. And declares, whereas Henry Cavendiſh, 1ſt April, & leſſee fo 
A 27. Eliz. let a cloſe called Biggen- booth to . Bate- _ — 


man for twenty- W 1 intiff: authoriſe athird 
ty- one years, who afſigned it to the plaintiff; that — wendy 


a to ſurrender his 
at the inſtance and requeſt of the defendant, reconcederet, or yield leaſe; but if the 


up all his intereſt and term for years in the ſaid cloſe to the faid leſſee fe) to the 


the defendant, g March, 34. Eliz. in conſideration that the plaintiff, 


leſſor, © I am 
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* 


Henry Cavendiſh, ac contentus eſſet that the ſaid Henry Cavendiſh « content that yu. 


ſhould have the ſaid cloſe, ad utendum ad voluntatem ſuam, aſſumed . have ! 


to the plaintiff to pay to him Jol. when he ſhould be thereto | 55 abe 
requeſted; and alledgeth in fact, that afterward, viz. 1oth March, for. | 


37- Elis. ad preditt. inflantiam et requiſitum of the defendant he did Ante. 264- 269. 


regrant and yield up his faid leaſe to H. Cavendiſh, and was con- Dn 453. 
kent that the ſaid H. Cavendiſh ſhould have the cloſe to uſe at his oft. 522. 
vil; and for the non-payment of the Jol. by the defendant, the Co, Hit. 337- 


paintiff brought this action. The defendant pleads a ſpecial plea, * 


1. Leon. 280. 


2nd traverſeth the gſumgſit modo et formd; and hereu a ſpecial 2. Vent. 199. 
rerditt was found, 2 H. — let ut F 6a ba. 15a 1 
; alignment to the plaintiff, and the afſump/ir, as it is alledged; n rr 
. and that the plaintiff, 10th March, 34. Elia. at the defendant's Cro. Jac. 619. 
A * delivered an indenture containing the ſaid demiſe to one . — 
, mam Jaclſen, to deliver ſimul cum toto ſlatu et intereſſe termini a. Stra 1207. 
„ bredich, to the ſaid H. Cavendiſh, upon the defendant's agree- . Will: 26- 
„ Bent to pay to the plaintiff the ſaid ſum of 7ol. And that ſu- 3 _ 
8 ferinde the ſaid William Fackſon, for the plaintiff, and by his ap- oy 
x Sk delivered and ſurrendered to the ſaid H. Cavendiſb 
77 * indenture and demiie, and the eſtate, intereſt, and term 

4 . propel therein; and that the ſaid H. Cavendiſh accepted . 

«Ter, and plucked away the ſeal thereof. And it was further 

: « tound, 
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S 110% „ found, that the plaintiff was content that the ſaid H. Cavend;ſ 
Ba _ . % ſhould have tenementa prædicta uti ad voluntatem ſuam; and that 
s afterwards, the ſame day, H. Cavendiſb made a new leaſe thereof 
« to the plaintiff; et , c.“ And hereupon it was moved, that 
this verdict is found for the plaintiff, The whole matter here 
only is, Whether this be a good ſurrender made according to the 
aſſumpſit, and ſo a good performance according to the conſidera- 
tion alledged ?/—FirxsT, That by the delivery of the indenture of 
leaſe to Will. Fackſon, ad deliberandum ſimul cum toto ati et inter: 
ſuo, to Hen. Cavendiſh, and he delivered it accordingly, it is as good 
a ſurrender as if he himſelf had ſurrendered it by expreſs words: 
for qui per alium facit, per ſeipſum facit; and if he himſelf had deli. 
vered the indenture, and all his intereſt in the land, to the leſſor, 
who had accepted thereof and cancelled the deed, it had been a 
good ſurrender. 'The law is the ſame where he delivers the leaſe 
to a ſtranger, and commands him to do it, who doth it accor- 
dingly.--SECONDLY, Admitting there was not any ſurrender 
made by this act, whether, when the leſſee himſelf accepts of a new 
Ante, 264 leaſe from the leſſor, it be not then a good ſurrender? as 37. Hen. 6. 
pl. 15. is, and ſo the conſideration is well performed. Taz 
CourrT as to that held clearly, that it is not any ſurrender ac- 
cording to the aſſumpſit: for it ought to be an abſolute ſurrender 
in deed, and not a ſurrender in ſuch manner ; and ſuch a ſurrender 
alſo, that he might have the land in him to diſpoſe of afterwards to 
whom he would, which is not here done by this taking of his ſe- 
cond leaſe —TH1RDLyY, It was moved, that this is a ſurrender by 
agreement, that the leſſor ſhonld have the land to uſe at his plea- 
ſurc ; which is as good a ſurrender as if it had been by expreſs 
words that he did ſurrender the land. For when it is agreed 
that the leſſor ſhall have and diſpoſe of it, it is as much as if he ſaid, 
he yielded up all his intereſt ; for otherwiſe the leſſor hath not any 
authority to diſpoſe thereof, And to that purpoſe was cited 
21. Hen. 7. pl. 7. 40. Edu. 3. pl. 24. Dyer, 251. But it ws 
thereto objected, that this is not any ſurrender; becauſe it is not 
| found that he uſed any words to the leſſor, that he was content, &c. 
5 but the jury had only found that he was content, &c. which might 
be by aſſent of his mind. —Bur all THE Cour reſolved as to the 
| | firſt point, that it was not any ſurrender : for one cannot autho- 
| riſe another by words only to make any ſurrender of his leaſe, 2 
though it were but a leaſe for years. As to the third, they all 
held clearly that it was a ſurrender : for when the leſſee agrees 
with the leffor, and is content that he ſhall have the land again, i 
Co. Lit. 33, b. is a good ſurrender of a leaſe for years. And fo it was agreed in 
Brown v. Kingſwell, that a leaſe for years may be termined by ſuci 
words: but it was there doubted, whether a leaſe for life might be 
ſo determined: and the jury finding that he was content, . 
thereby as good a ſurrender as if it had been found that he ule 
ſuch words. Wherefore it was adjudged for the plaintiff. 


By 29. Car. 2. c. 3. no leaſes, eſtates, writing, ſigned by the party te + 
or intereſts, eitber s freehold or term of See Gilb. Caf. in Eq. 236. 3. Wal 3; 
years, ſhall be ſurrendered unleſs by deed in Co. Lit. 338. note (1). + 


Halma#, 
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Halman againſt Collins. Cl. 
Michaelmas Term, 37. & 38. Eliz. Rall 11. 83 
OR of a judgment given in Plymouth in an aſſumpſit, where In reciting the 
* * pleaded non e and found againſt him, and a of — 8 
judgment given for the plaintiff. 


Ihe firſt error afligned ore tenus muſt appear by 
(for it was not aſſigned upon the record) was, Becauſe the ile of Mo pag 
the court is, ( Burgus deminæ regine burgi de Plymouth, ibid. tent. ther by cuſton 
« in Guildhall, coram Fohanne Philips, mere ejuſdem burgi, 18. April. or letters patent. 
« 36. Eliz.” and ſhews not in the ſtile of the court by what autho- a 
rity it was holden, viz. by preſcription, or by charter: and of ſuch Tos. m6 5 
inferior courts, their authority to hold pleas ought always to be Moor, 424. 
ſewn, otherwiſe the court of queen's bench cannot take conuſance Ca 225 

, n +» Jace 184. 
of them. 13. Edw. 4. pl. 8. Dyer, 262. 2. Rich. 3. pl. 9. and Hob. 63. 
Hilary, 31. Elia. Roll 826. Stanton v. Rogers. — And of that opinion L- Raym. 1310, 
vis the whole Court, PoPpHAu abſentt. Cowp. 1 Ys 


A ſecond error was affigned, Becauſe it appeared not upon the it muſt appear 


oecord that Holman the defendant came in by attachment, or that ww oY a 4 
6, e declared againſt him ſub cuſtodid, &c. But the record is certi- 4.6 ft 
KE bed only in this manner, after the ſtile of the court, as before, &. brought in. 


V. Coll. queritur verſus Greg. Halman de placito tranſgreſſioms ſup. 

er cm, c. Et ſunt plegit de proſequendo, Joh. Doe, R. Roe, Et 

er unde idem Willielmus queritur, quod cum, &c.” So he ſhews not 

to hat any proceſs was awarded againſt the defendant, nor that he 
ane in by proceſs, nor that he was ſub cuſtodid of any, as is the 

ſual courſe in ſuch caſes. And it was held to be a manifeſt error. 

put it was doubted, whether it were not helped by the ſtatute of 

wfoilr, being after verdict. | | | 


ed A third error aſſigned was, Becauſe here was a diſcontinuance The 3. H. 3. 
id, ber the verdict, and before the judgment; and the ſtatutes do not e. 30. extends to 
ny d diſcontinuances after verdicts, but only diſcontinuances before ?!! diſcoutinu- 


f 3 | SI. a 11 af- 
erdifts, whereof the party might have taken ad vantage before the 2 


ral, But GA WV and FExnNER ſald, that it was aided by the before. | 
laute, which remedies all diſcontinuances, as well after as be fore. Sec 4. & 5. Ann. 
nd divers other errors were aſſigned for inſufficiency in the decla- 16. 


abt on: but decauſe they held the firſt to be a manifeſt error, they ;. 2 
the ke not to any others, but reverſed the judgment. 326. 

tho- = Dougl. 115 

Al- Long's Caſe. Cass 6. 


VILLIAM LONG was indicted at Norwich, withih the county AconviQwhoſe 


rees of the city of Norwich, of the felonious ſtealing of a piece of —_— Is favs 
n, 1 d cloth, and was thereof arraigned; and pleaded not guilty z and oak 45 2 
+: a found guilty, and prayed his*clergy, and was burnt in the hand. writ of error; 


Pon formation to the Court that this indicting of him was by but W N 

* and he found guilty upon ſmall evidence, he obtained 2 di ment by 

pars iv remove the whole record into the crown office 3 Which certurori, and 

;. 5 emoved, there were divers exceptions to the indictment to n 

ys lame, For it was moved that it might well have been dench 1 

g ' g exception, and there needed not any writ of error „„ AY 

WG _ could not have a writ of error, as the caſe is, becauſe 2. Hawk. 453. 

<1... = convicted only, and not attainted: for wheh he prayed Ld. Ray m. 49. 

— which was allowed him, there never was any judgment :. Bl 3 
hs : en. — Aud of that opinion was the whole Court. 4. Bl. Com. 33. 

Z. PAKT 11 LI TAS Vein. 179. 


175: 


* 
” 
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Lone“ Cai? ThE FIRST EXCEPTION Was, Becauſ. indictment is 
| Y ule the indictment is, « $-/7; 
| 3 er pacit dominæ regine tent. apud Guildhall civitatis predidte, ws 
an indictment and civitas Norwich was in the margin: and it is not mentioned that 
_ * c mw it is a ſeſſions held for the county of the city of Norevich; and it may 
3 taken. be, that it was a ſeſſions of the peace for the county of Norfolk ; and 
Ante, 137. then they ought not to inquire there of a fact within the cin. 
72 606. 738. Secondly, it is not alledged that the Guildball was within the city. 
= Sed non allocatur: for it ſhall be intended to be within the city. 
A — 248. And it ſhall of. neceſſity be intended to be a ſeſſions of the peace for 
1. Lev. 304 the city only, becauſe civitas Norwich is in the margin. 


1 141. 2. Hawk. 359. Strange, 313. 698 865. Dougl. 153. 791. 1. Term Rep. B 


How the place A SECOND EXCEPTION was, Becauſe it is alledged, 9d opud 
where a felony Norqvicum, within the county of the city, he felgniouſly ſtole, &c. 
1 be and doth not ſhew within what pariſh and ward of the city he did 
it, &c. and it was alledged (as the truth is) that there are in that 
city twelve wards, and two-and-thirty pariſhes, &c. Vide 7. Hen. b. 
pl. 35. — Sed non allocatur for the Court takes not any cognizance 
of ſuch pariſhes and wards ; for it is but a ſurmiſe, which they re- 
garded not; and fo are all the precedents, that the fact is alledged 

apud ſuch a city, without mentioning any pariſh or ward, 


An indictment | A THIRD EXCEPT10N. Becauſe the indictment is, 10 quid felt 
- _ 2 « nice furatus fuit quandam peciam panni linei cujuſdam Antho. Nixen 
property was ©* pred” draper, ad valentliam, c. and doth not ſay, de lenit & ca- 
* the geeds and tallis cujuſdam Anthenii Nixon, as the common form of the prece- 
Oy of gents are; and therefore ill; for an indictment ought to be certain 
to every intent, without any intendment to the contrary; and here 

2- Hale, 182. jt may be that this piece of linen was not the goods and chattels of 
= . 4; Anthony Nixon, at the time of his taking of them, but by him let out, 
Cal. Cro. Law, or delivered, or pledged to another: and it ought to have been 
404. ſhewn whoſe bona & cutalla they were; and it ought not to vary 
| from all other precedents. And ThE Cour held it to be a mate- 

rial exception, for the reaſons aforeſaid : and for that cauſe the in. 

dictment was diſcharged by the whole Court, Gaw oy ab/ente, and 


reſtitution awarded to the party for his goods ſeized, for that cauſe. 1 


Henry Earl of Lincoln again Hoſkins. 
Michaelmas Term, 37. & 38. Eliza. Nell 31. i 
In pleading the DEBT upon an obligation of gol. dated 16. Fuly, 33. Eli. con- 
reſtraining ſta- ditioned, that if he from time to time ſhould ſerve the cure at 
3 Tatenſball, and not depart without licence; and if he ſhould mak 
clauſe be recited ſuch a leaſe of the parſonage of Kirkby as the earl ſhould require; 
ten dia, where and if he did not any act by relignation, or, &c. whereby the leaf 
1 ſhould be void; that then, &c. The defendant pleads, meu 
Will be bad. rectory of Kirkby was a benefice with cure, whereof he was Pat on; 
Ante, 123- and further recites the 13. Eliz. c. 20. that no leaſe of any _ 
3. Bac. Abr. 352, with cure ſhould endure longer than the parſon ſhould be = — 
Cowp. 474 upon his benefice, without abſonce for eighty days; and rec! 4 
Dougl-95 97- with this clauſe therein, tam diu (where the words arc 1 ci 
quam ca, aut aliqun pars inde venivety ad aliguam ne * 

inhibitum, vel, e. which words by the 14. Elix. c. 11. . U. 
repealed, and appointed to be omitted; and further ret 

14. Elia. c. 11.1. 16. (a) that all bonds, &c. made to permit 

- by (a) See alſo 43. Eliz. c.). ni 


Cas 7. 


93 = WP 


—— 2—äf 


i 


„ 1 
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erio7 any leaſe ſhall be of ſuch effect as the Jeaſe ; and alledgeth that mean 
this bond was made for the enjoyment of that leaſe. It was hereupon Emrl of 
murred./ Firſt, in regard of the miſrecital of the ſtatute. Secondly, ' L. — of 
becauſe it is not alledged that he was abſent ; for otherwiſe neither 10% f ua. 
tte leaſe nor bond are void. And for theſe cauſes, without any ar- 


gument, it- was adjudged for the plaintiff that the plea was inſuf- 


ficient. x "ates Be © 1 f f 
Roſs again ſt Ald wick. C1443 8. 
| Eafter Term, 37. Eliz. Noll 199. | 
RESPASS for breaking his cloſe at Edmonton. The defendant A leaſe to 4. 

pb pleaded not guilty; and a ſpecial verdict found, that William for * and the 
u Nr mingten was ſeiſed of that land in fee; and let it to one Nicholas 8 a 

de. Adu and his aſſigns during his life, and the lives of William for the three 
dd nd Thomas Aldwick, his ſons; and afterwards,let it to Peter Roſs _ and _—_ 4 
that WH for years, to whom Nicholas Aldwick attorned. Afterwards Nicholas 1 
16. lirik the father ler it to William his ſon (the now defendant) at may alien them, 
ance vil, and died, leaving William and Thomas his ſons. And the ſaid cough, 3 om 
re- Vilam being in poſſeſſion, at the time of the death of Nicholar's of the 3 
aged father, Peter Roſt entered, and the defendant | ouſted him. Et ſi ders in his on 

ſuper tetam materiam, & r. The ſole queſtion was, Whether a leaſe . 12 

-e for his own life, and the lives of two others, be a longer ana 
larger eſtate than for his own life only? Be 8. C. Gould. 157. 

JonNsON for the plaintiff held, that it was not; for inaſmuch a — ory, 
tis limited to him for his own life, it is the greateſt eſtate of free- Co. Lit. wy * 
bold, and the limitation for the lives of others is vain and void; Dyer, 310- 
for a man cannot have a greater and leſſer eſtate in him at one and ;. Kern. 22: 


h . . . , . . B If. 6. ' 
OY the ſame time, But againſt that it was argued, for the defendant, Cro. Jac. 282 
*. that it was a good limitation to him for the three lives, and he had 2. Roll. Ab. 445. 


idem all in him to aſſign; and although he cannot have benefit in?“ - 


bis own perſon of more than his own life, yet he hath the reſidue 

of the other lives to aſſign over; and a man may have a greater or 

a lefſer eſtate in him all at one time where the leſſer is ſubſequent, 

an eſtate for life, remainder for years, which, although in his 

den perſon he cannot have benefit thereof, yet he may aſſign it, or 

Eile it, as 49. dv. 3. or to forfeit it, as 19 Edw. 3. tit, « Co- 

unt; and he might ſave it in a guid-juris clamat, as 20. Edt. 3. 

gui juris clamat” is; and if it had been limited to him for his 

den lite, remainder pur auter vie, it had been good by a grant over. 

do if areverſion be granted to him pur auter vie, it bad been good; 

w ſo it is where it is all by one limitation, he may thereof have 

| nefit by alligning it over, or to charge it with a rent, or to letVit 

ya which is good as long as any of the cy que vies be living. 

k Pay expreſs authority herein were cited, 8. Edw. 3. pl. 402. 

Tay Dierſley v. Nevel, and 32. Elia. Veudal's Caſe, wherein it 

4 c ; but not adjudged, that it was a good leaſe for the threes * 

A 7 not for the life of the leſſee only. The common expe- 

* + - 0 in leaſes of biſhops, and of tenants in tail, is to be 

x wh be for his own life, and the lives of two of his ſonsz 

15 been allowed always to be good, as long as any of them 4 

"wp, and they are made in this manner becaule a leaſe for life, | 

bs cannot be good; and he would not take it in 

5a th any other; for then the other might prejudice him 
aud he could not ſurrender, nor change it at bis pleaſure, 

LI2 Aud 
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— Row — And of this opinion were Ga wr and FENNER, Juſtices; N 
1197 . otherwiſe he ſhould not take ſo much as was limited to him; a 
there is not any inconvenience herein: but all the eſtates may wel 
2.4... Rand together in him. And FRENN ER ſaid, that he was of counk 
with Mr. Southcote in the common pleas, where the biſhop of Lon 

made ſuch a leaſe to one for his own life, and of two others; andi 

was agreed to be good for all; wherefore they (ab ſentibur alu Fufii 

ariis) gave judgment for the defendant; — Note. Pornan was th 

at the time of the argument, but roſe before the end thereof; by 

ſeemed to agree in opinion with them, although he delivered it nd 

| openly: wherefore it was adjudged r ſupra; but no judgment v2 
entered, becauſe the parties compounded. © ' | | 


| Caor 5. 8 Wyld again Cookman. 

; 3 Eafier Term, 37. Eliz. Roll 370. 

Juſtification in CTION for theſe words: Thou waſt forſworn in the leet; 

—_— as innuendo, pa leet holden in ſuch a manor, fuch a day, & 

| Poſt. 2. The defendant pleads, that the plaintiff the ſame day with othe 

_ 34- were ſworn before the ſteward to preſent, &c. and they preſent 
Com. Dig. 178. that ſuch a ditch was not ſcoured, ad nicumentum, Oc. which 

Gowp. 18. falſe, and ſo juſtifies, And it was thereupon demurred ; and ai 

moved that this was not any plea, becauſe it is not ſaid that the 

Pets knew it-of their proper notice to be falſe ; otherwiſe it is not pet 

jury; for they make their preſentment upon evidence, which if the 

believe, and preſent falſly accordingly, it is not any perjury.4 

GAD and FENNER. It is properly and commonly intended i 

they ſhould preſent falſe upon their own knowledge; and if tht 

preſented upon evidence, the plaintiff ought to ſhe it by replicati 

—PorHaM. But a man may not juſtify by intendment, but 

ought to be preciſely alledged.—Gawpr. There is another inci 

rable fault therein; for it is not alledged that the ditch was wit 

(a) 1. Tem the leet (a); and if it be not, the preſentment thereof is out of the 

ep · 181. charge, and it is not any perjury ; which was agreed by all THE Jo 

TICES : Wherefore it was adjudged for the plaintiff. CU Exc 

manded, whether an action lay for theſe words; and all THE Jo 

TICES held that it did. | 


Cas 10. PFreeſton again Crouch. 
Hilary Term, 38. Eliz. Roll 711. 


1 ERROR of a judgment in the common pleas. For that " 
mon bar in treſ- 4 was there brought, and the defendant pleaded at large, : 


— 1 place where, is two acres, &c. and abuttals it; and juſtifies 3 


new aſſignment his freehold. The plaintiff by his replication made g new of 
and deſcribes ment, that the place where, is two acres, and abuttals them 0 


—— ker. Wiſe than in the bar. The defendant rejoins, that the 199% 


wiſe than in the Mentioned in the bar and in the replication are all one, &c. 

— the rejoin- thereupon the plaintiff demurred, and adjudged there that 
ir to be the joinder was ill, and adjudged for the plaintiff: and therevp? 
ſame place. brought, and affigned in the very point and matter of lb, 7 
Poſt. 897. it might be true, that what the plaintiff ſhews in bis ke 


and abuttals, and what the defendant hath pleaded in bat 9 


Poph. 1 | « X of 
veto. 16 all one; for the one may abut it upon the one ſide, and 1 
1. Brownl. 200. Cro. Jac, 594. Lutw. 1419. Moor, 460. 463. Dyer, 23. 161 264 2 


Curth. 176, Salk. 452. Onflow's N. P. 66-1. Term Rep. 479 
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don the other part, and both be true; and then there is not any Fase 
-on but he way plead it; and ſo is 21. Hen. 6. pl. 21. 33. Hen. Fw 
J fl 14. and fo it was adjudged 21. Hen. 8. Roll. 449. Tylney v. . 
non, ſerjeant. Wherefore, &c. - PoPp HAM, CLENCH, and 

Aux R, Juſtices, held the contrary; for when the plaintiff replies, 

ad makes a new aſſignment, and faith, that it is alias quam in bar- 

, then he waives that whereto the defendant hath pleaded ; ſo as, 

jn truth it be the ſame thing, he can never take advantage thereof, 4 
ut is eſtopped to give evidence in that which the defendant hat 

= LD and therefore to that place newly aſſigned, the defendant 

| hould have pleaded .in bar thereto, or ought to have pleaded not 
eur; and fo are 14. Hen. 8. pl. 4. and 27. Hen. 8. pl. 7. GAw”D 

ana. And he held the law to be with 21. Hen. 6. pl. 21. for it 

not reaſon, if they be all one place, but that he ought to plead it, 

ad not to ſtand upon an eſtoppel, and put it upon evidence to a jury. 

ut notwithſtanding, foraſmuch as the other Juſtices were of the 

ntrary opinion, he aſſented, with them, that the judgment ſhould * 

r affirmed. W non; | . 

5 Beckford againſt Parnecott. | Carr 1. 
Trinity Term, 37. Elia. Roll 632. or 613. 7 3 
7 TECTIONE FIRKME. Upon a ſpecial verdict, the caſe was, A teſtator being 
that one Richard Parſons was ſeiſed of divers lands in Aldworth, requeſted by a 


' 1 ; , N f to ſell a 
had iſſue four daughters, wiz. Barbara, Joan, Frances, and hands parbbaſe 1 


Mary; and 27. Elix. made his will in writing, and thereby deviſed ſubſequent to 
ry | is lands in A/dworth to Barbara and Joan his daughters, and thy rhaking'of | 
will, in 


ade them his executrixes; and after in 33. Elia. purchaſed other hick he had 


ands in Aldworth (which are the lands in queſtion); and after one deviſed © all + 


& came to the deviſor and deſired that he would ſell unto him % 4 in 
the place where 


boſe lands which he lately purchaſed; and he ſaid, “ No, they the new lands 
{ball go, with my other lands in Aldworth, to my executrixes.“ lay. refuſed, 


ferwards in 34. Eliz. he being ſick, the will was read unto him, ſaying, ” they 
dd he ſaid nothing thereto; but then gave divers legacies of «',,, = Sap 
00d; to others, and cauſed them to be written and annexed in 'a © nd this 


Wicil thereto, and died. Whether thoſe lands newly purchaſed — 


dall pals to the executrixes by. that will? was the queſtion : via. of the will, 
bether by thoſe words uſed to a ſtranger, or the annexing of the Ante, 401. 423. 
ell to the will, being only concerning goods, be as a new ipub+ g C. . Roll. 
uon of his will to. make thoſe lands 40. pals, &c, — Firſt, it was Abr. 7 8. 


Feed by the counſel on both ſides, and by the Juſtices, that if LEY $04 


Cevidor after the purchaſe of that land had made a new. publi- ,, 
Ring of his will, and ſhewed his intent that thoſe lands ſhould S. C. 1. Eq. Ca. 


it had been a good deviſe of them; for the words ja the will Ab. 49% 
2. Lev. 243. 


* all his lands in Aldworth,” which are apt enough, and ſuf- 1. Nod. 267. 
ent to carry them; and he could not have added more apt words 2. Jones, 136. 


veto. But afterwards all the Juſtices (Ga wp. ab/ente) held, — 


| ws 2 new publication of his will, and ſufficient by the words Giſb. on Dev. 
. for that ſhews his intent ſufficiently, and the will writ 91- 


un vords ſufficient. And FENNER held, that the annexing of; - 


| "99s thereto is a newEpublication as to it; for therein he affirm- 659. 
it ſhould be his will at that time. But the other Juſtices Ed. Ca. 116, 


udted thereof, becauſe he doth not ſhew thereby: any intent that ?. —— = A 


ng. gn. 3. Peer. Vm. 16 mi | 
. 9. 319. 2. Peer. Wms. (6gr). 2. Cha. Rep. 72+ Freem. 26 
ev. 657. Prec. Cha. 441, 443. Cowp. 158. Dovgl. 31. 36. 716. notis. 5, Term Rep. pol 


this 
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Bzcxryoxp this will ſhould be for his purchaſed land; nor that he then remem- 
. an bered them. But for the reaſons before, it was adjudged for the 
W oheotbchs plaintiff, that thaſe lands well paſſed by the will. 
1555 1 See 29. Car. 4. c. 393. 


C4 12. "RA ? Aſcue againſt Hollingworth, 2 A 125 | | 
A flatute mer- THE CASE was now moved again (a) to be ſuch; FE Aſcue, V 
chant differs Aſcue, and John Fitz-Williams were bound to Hillingwsrth in 


from a ſtatute 


in having 400l. by ſuch words, % Obligamus nos- ad-/olutimnem predifiam, e 
1 6c 2 es: de folutione prædidtd, tunc 3 ſuper _ & quem on 
_—_— 133 & nofiri pena ſtatuti fla ul. fc. . Hollingevorth thereupon brought 
king; the com. debt againſt H. Aſcue only, who. demanded oyer thereof, and it was 
fee may there- entered in hæc verba, Ee. The defendant pleaded, that it. Was in- 
fore = ute; doug tended to be only a ſtatute; and becauſe it was not ſcaled in ſuch man- 
.. ner as it ought to be, with a ſeal of two parts, it was a void ſtatute; 
the comſer, as Whereupon he demanded judgment whether he ſhould ſue it as an 
upon an obli- obligation. It was thereupon demprred'z and adjudged againſt the 
— lw. defendant in the common pleas ; and error thereof brought, and tuo 


(e) Ante 355. errors only aſſigned. Firſt, that it being void as a ſtatute it is not 
Pol 544 any obligation, and ſo an action of debt lies not upon it. Secondly, 


It it be an obligation, it is jointly entered by three, and therefore he 
cannot ſue the ane without the others. ö | 

GoDEREyY contra. For the firſt error, although it be void as a 
x. 8aund. 291. ſtatute, yet it is a good obligation, for there be wards therein obli- 
2. Com. Dig. gatory, and every ſtatute is delivered to the party, as 20. Edu. 3. 


* Dig. Accompt 79. is. And an indictment which finds a thing as ſclo- A 
499 ny. which is not ſo, is void for the felony, but is a good indictment Wi c 
Fe —_ 35- for the treſpaſs, as 6. Hen. 7. and 18. Edw. 4. are. Vide ante, 231. , 
* n Secondly,” Although three be named in the deed, yet it appears u9t WW tt 


that they all enſealed it; therefore the action brought againſt one ot 

them is well enough; and ſo is 28. Hen. G. pl. 3. 

.. GawDpr. It is good as an obligation, becauſe it never was any 
© ſtatute... As to the ſecond error, he held the judgment to be erro- 
© neous for that cauſe; for the words of the obligation are Joi! ; 
and being a joint bond, the one ſhall not be ſued without the other; 

and although the party admit thereof, yet the obligation being cn 

tered upon record, ſo as it appears unto us that the action 1s milcou- 

ceived, we ought to, abate it, and ſo is 14. Eliz. Dyer, 310. 

* FENNER.' It cannot be an obligation, for a deed ought to 9% 

'_ according to the intent of the parties: and here it was never in 
' tended by the parties to have it delivered as an obligation, but u. 
acknowledged as a ſtatute ; and that appears by the mayor's (cal pul 

+, thereto, and the words therein; and here is not any —__— 
be delivery thereof. And although in debt upon a bond, the 2 
very thereof need not be preciſely alledged ; for it ſhall be — 
ea; yet being here alledged to be acknowledged as a ſtatute * 

| needs not any delivery), there aught to be an expreſs delivery g 

ledged thereof, in debt brought thereupon as upon ee 
jt be to be taken as an obligation), otherwiſe it never ſhall be 10 | 
1 ſtended. And to the ſecond error, he conceived it to be a0 ert 

2h: apparent for the reaſon before alledged. | ſag 
--Poynan. Debt lies upon a ſtatute, as upon a record, ops 5 
an an obligation, although it never were delivered; for it 


* 
uw. 


recoſt 
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-ecord that it was delivered; and the party is eſtopped to ſay the Ase un 
contrary ; but here it is a void ſtatute 3 ſo it is not any record ro 8 
eſtop him: and therefore it is good, if it hath not any delivery. worTu. 
Put the defendant might well have pleaded nient ſon fait, and given 

this matter in evidence; but he hath implicitly admitted thereof 

by his bar, that it was a delivery, and therefore he hath now paſ- - 

(4it, As to the ſecond Error, it appears not whether the other . Saund. 494 · 
wo did ſeal it or not; nor whether they be now living or not: . e 
atherwiſe the action is well maintainable againſt the one only, 

which ought to be ſhewn on the other part; and prim4 facte, it 

may be good againſt the one. — CLENCH abſente adjour natur. Af- _ 

erwards, in Hilary Term, 39. Elia. it was moved again, and re: Poſt. 544+ 
ſalzed, notwithſtanding theſe exceptions, that the judgment ſhould 

te affirmed. La | 5 


ez 3 n 5 | ; 42.94 

2 . Eaſon againſt Newman. Caen 13. 
1 | Hilary Term, 37. Eliz. Roll 460. | 

not | 


CTION on the caſe upon trover. A ſpecial verdict was found, pon delivery of 
1 that one Pepper was poſſeſſed of thoſe goods, and the defendant goods upon de- 
found them, and Pepper made the plaintiff his executor ; and that ex - — 
as a the defendant, knowing them to appertain to the plaintiff, denied * 54; tn "5 
2bli-B to deliver them to him upon his requeſt : and, Whether that were ,. Roll. Abr. 3. 
3.8 : converſion without any other act done? was the -queſtion. — Gould. 152. | 
And all THE JusTICEs, PorHaM' abſente, held, that it was a Mor, 4%0- 

Wy . FRE x . 10. Co. 56. 
converſion by the ſole denial. — But being afterwards moved again, 2. Bulſt. 308. 
PoryaM 5 it to be no converſion: but it was cited at the bar, Hob. 68 
that 23. Eliz. i i 1 | 2. Mod. 245. 
E in this court, it was ruled to the contrary, Et e ee 
4 e | : See Morris v. 
Pugh. 2. Burr. 1243. and g. Burr. 2826. 


gs Kirton again Williams, and three others. C 14. 
int | 

her 3 Trinity Term, 38. Eliz, Roll 623. 

2 4!) 


[ an appeal of mayhem three appeared. One of them pleads nul A ſpecial ptes 
tel in rerum naturd, as the fourth named, and quoad the felony in abmement 

I Another pleaded miſncmer, and to the felony not guilty. eee 

* Bo pleaded not guilty, To the pleas of the two firſt the lowed together 

wg demurred.— TAN TIELD moved, that it was not any plea ragged 

"I in abatement, and alſo not guilty in any caſe but where tbe wax 

mY n Jeopardy, which is allowed in fevorem vitæ; but here this Poph. 115. 

1 15 but in nature of treſpaſs. —And of that opinion was the 8. C. Per. 57- 
whole Court. For Pop HAM and FE x ſaid, wh leads ins. C. Ney, 48. 
1 ENNER ſaid, when one pleads in 8. C. Noy, 36. 

_ o in bar of the action, the plea in bar waives, the. | 
1 72 of the writ, unleſs it be where the life is in jeopar- 

Iris ot felony, and that is in favorem vitæ. —Afﬀterwards THE 2. Hawk. 277. 
awarded, that the pleas in abatement were ouſted, and the 2 Kalk. 89. 


of not guilty ſhould only ſtand. | . : 3 ROO 


ſcou- 


h:t 


MIB Es Kelſack 
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Care 5 ty * i Kelſack againfi Nicholſon. 
{ Ante, Page 478. Placity 8. 


* 

— boar ul PH CASE was now moved again for the plaintiff, that the 
ver a bond due action lay. For although an executor may give a thing in 
ws the teſtator poſſeſſion, and it ſhall bind his companion, as 28. Her. g. pl. 23. 
GatixfaQion of is, or may releaſe a debt, which alſo is good againſt his companion 
his own debt ſurviving him; for they are things executed, and nothing remains 
e to his companion; yet here, notwithſtanding the delivery of thi 
will not lie by bond, the debt, which is a thing in action, remains, and by conſe- 
the ſurvivingez- quence he hall have remedy for the deed, eſpecially as this caſe Is; 
1 for that the deed was not deliyered to the debtor, and ſo might have 
Ante, 357. 418. been à releaſe unto him of the debt, but to a ſtranger. And it is as 
483. if tenant in tail ſhould give the deed of intail and die, yet the illur, 

4. Roll. Abr. 31. baving right to the land, ſhall have a detinue for the deed. 
46. Moor, 4222 GAWDY. The caſes are not alike; for a tenant in tail cannot 
Dyer, a3. in give the land itſelf from his iſſue, no more can he give the deed of 
a,. 1 intail. But if tenant in fee-ſimple gives the charters of his land, and 
658. in notis dies, ſo as it deſcends to his heir, yet he hath not any remedy for 
| the charters : ſo here, in regard the executor might haye releaſed 
the debt; ſo may give and diſpoſe of the inſtrument of the deb. 
And if there be two leſſees by indenture, and the one gives the in- g 


denture to a ſtranger, the term ſhall ſurvive to his companion; for Bl , 

nothing of the term p:fſed by the gift of the indentyre : yet his com- l 

panion hath not any remedy for the indenture. So bere, &c. Where- b 

fore &c.—And of that opinion were Po PHAM and CLENCH ; but 2 

ENNER & contra. For inaſmuch ag the debt remains to the ſurvir- 4 

ing executor, ſo the deed ſhall remain ang appertain unto him. 60 

N herefore, &c.— But notwithitanding it was adjudged for the de- ch 

„„ nd © os p 

. 2 

ce 16, Jones againſt Davers. | 4 

Slander ſpoken "THE plaintiff, being regiſter ta the bi/bop of Glonrefter, brought i6 
Sn > bl * an action upon the * and — AA the defendant da- 


the auditorsis ff propalavit hec Latina werba in præſentiã diver forum, gui nteliexerurt 
— aQionable. Romanam linguam, viz. © inimicus meus (innuendo the plaintiff) i 
1 Ren 1 tan extortioner,“ and divers other ſlanderous words, which were 
Hob. 126. 268. clearly actionable. The defendant pleaded a vicious bar; and it 
as thereupon demurred. But now SNAGG for the defendant mored, 
that upon this declaration the plaintiff ought not to recover 
FirsT, lt is ſuppoſed that the defendant ſpoke ſlanderous words in 
Latin, in præſentiã r e who underſtood linguam Romana, 
which well. may be; for lingua Romana at this day intends " 
Italian tongue, and not the Latin tongue, And then, if the wore 
were ſpoken in the preſence of thoſe who underſtood not 
tongue, the action clearly is not maintainable ; X it was 03 
Nanderous where none underſtood it. And therefore it auch: 
Judged in the exchequer, where one ſpake divers ſlanderous - 
in the Welſh tongue, the action lay not, without averrnivg * , 
to be ſpoken in the preſence of thoſe who underſtood the K 


i Pa 
' Pongue. And of that opinion was the whole Court, that if f * pan 
might be intended that the Latin and Roman tongues * 


(as at this time it ſeemeth they differ; for the Roman geb we- 


uſed may be intended the Italian tongue), then the 2 
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- SECONDLY, He doth not ſay that the plaintiff was an extor- ern 5 
tioner ; but he faith. inimicus meut, which cannot be intended of _«g«in/t 

the plaintiff more than of any other. And. although the plaintiff 8 -g a 
alledgeth that he ſpake them (innuendo the plaintiff) it is not ma- muſt be 2 
terial; for it did not ſo appear to them who heard it. But if it that the words 
had been averred that at the ſame time he was the plaintiff's enemy, one Rong _ 
and that the defendant had not any other enemy, there peradven- that theau — 
ture it would have been 1 oa whole 1 _ fo underſtood 
clearly of that opinion. PopHAu, Chief Juſtice, cited Sir John wem: 

"as Caſe to bo adjudged, that where TY were ſworn Fen. e 1 
dence againſt him, and he ſaid, One of you is .perjured,” and Hob. 268. 

the one of them brings an action for theſe words, and alledgeth Cowp. 216, 
that the defendant. ſpake thoſe words (innuendo of the plaintiff), | 

and adjudged: that the action lay not. Wherefore, for the laſt ex- 

ception, it was adjudged. againſt the plaintiff. See Price v. Jenkins, 

6 J. 365. EA | 
N Harecourt againſt Biſnop. 842 1. 


[7 BROR of a judgment in the common pleas in an aſſumpſit.— The Error in the | 
error aſſigned was, becauſe the judgment was entered, gudg judgment © per 

querens recuperet 100l. per juratores afſe/. et 51, pro miſis, per. jurat. Bic t u MEAC, 

a incremento adjydicat, ſo it is per furat. where it ought to be per is vor amend. 

curiam, and therehy a miſpriſion and error. But, it was prayed able. 

that. it might be amended ; for it is but a miſpriſion of the clerk 1 

in his entry, and therefore is well amendable by the 8. Hen. 6, c. 1 2. 1. Bac. es. 

—But THE Cour held, that it was not amendable; for it is the Dougl. 11g. 116. 

default of the Court in the judgment, which never is amendable ; 8 4 

for if it had been omitted by whom they were aſſeſſed, it had been by 

clearly ill: and ſo it is when it is entered to be aſſeſſed by a wrang 

perſon, it is not amendable; no more than, where an. entry is ideo 

(opatur, where it ſhould be in miſericordid, which is merely the de- 


fault of the clerk who entered the judgment. Wherefore it was 
reverſed (a). 


(a) Sed vide 16. & 17. Car. 2, c. g. and 4. Will. & Mary, c. 12. 


Bacon againſt Hill. | Carr 18. 
Dy Term, 39. N. Roll %//.nm 


RESPASS. Upon a ſpecial verdict it was found, that one 
1 Teffrey Hill was eite of e tenements, vIz. 17 9 
os you Downing:, and had iſſue three ſons, v1z. John, Richard, tenements to 
to hi 0 2 and by his will in writing deviſed all thoſe tenements ach of his three 
2 * 5 e for her life; and aſter her deceaſe, that his tenement 8 
48 awlings ſhould be to John his ſon ; and his tenement call- vorſhip,* 10h, tg + 

Lan ſhould be to Richard his ſon 3 and his tenement called ** by paid there-, , 
bende. Je (being the land in queſtion) to Roters bis Pn. And a f, 
AIRY ed, that if oue or. two of his ſons did, that then his © of my three 
havin parts ſhould remain to the ſurvivors. , And further deviſed „ 4*e#tr:" 

« his fand bo Beers) to every of them 101. 4 to be paid out of of « my four” 
by every of his ſons as ſoon as they ſhall enter their © have fes and 


10 
t i . N = s 40 
, i" 2 ran the death of their mother, as aforeſaid.” . And in the. Goh jute "= 
Thee wv wh — ſhall remain to the heirs of his bedy, and not go to his brothers, as aforeſaid.” ame 
. 8 — an eſtate for life only, and not an eſtate tail. Ante, 204, 378. 6. Co. 16. 
r, 464. Pollexf. 553. Gilb. Dev. 35. Cowper, 835. Dougl. 321. 
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Bacow end of the will puts this clauſe: . PRO vIDEDALw As, if it fortune 
g „ any of my ſaid ſont to marry, and have iſſue, and to die, before 
ür. « he enters his part; then I will, that his part ſhall remain to his 

«© heir of his body, and not remain to his other brothers, as afore- 

« ſaid.” And they further found, that the deviſor died, and af. 

terward his feme died, and every of the ſons entered into their 

parts: and after Robert had iſſue the defendant, and died: and 

John the eldeſt fon had iſſue a daughter, married to Bacen the 

plaintiff: and, Whether the ſon of Robert ſhall have this land as 

heir in tail, or heir in fee-fimple? for that his father's deviſe was 

paying 10l. which being a conſideration, gives unto him a fee, or 

Ante, 378. at leaſtwiſe a fee tail; as TAN FIELD argued for the defendant. 

. THE COURT reſolved, that Robert ſhould not have a fee ſimple; 
for although it is deviſed that every one ſhould pay a conſideration, 
272. 10l. yet it being further limited, that after the death of every 
of them it ſhould remain over; that ſhews his intent, that he 
ſhould have it for his life only, notwithſtanding that limitation of 
the payment. —GawDY, Fuftice, held, that he ſhould have an 
eſtate tail by this deviſe; for when he willed that this iſſue ſhould 
have it, although the father did not enter his part, 2 fortiori he in- 
tended that his iſſue ſhould have it by deſcent, when he entered 
his part and died, having iſſue.—Pophau, -CLENCH, and 
FENNER e contra. For an intention ſhall never be taken to be 
againſt the expreſs letter of a will: and here by the premiſſes it is 
not limited but for life, and the laſt clauſe doth not limit an eſtate | 
tail, but where he had iſſue, and died before he entered his part; | 
ſo it is limited upon a condition which is not performed; where- | 
fore, &. And Por HAM ſaid, it might be intended that he limited 
it in this manner, becauſe if the father had died before he had en- 
tered and taken the profits, that he might by ſuch means have pro- 
vided for his iſſue, and that then his iſſue ſhould have it; other- 
wiſe not. Wherefore it was adjudged for the plaintiff, | 


Ca:n 19. 8 Eaſt againſt Harding. 

| Hilary Term, 37- Eliz. Roll 996. | | i 

A leaſe for 21 FJECTIONE FIRMÆ. A ſpecial verdict was found, that i 
arab bc. Sir Henry Lea was ſeiſed in fee of the manor of uarender, in i 
licence ie a for- the county of Bucks, whereof the land, &c. was parcel, &c. and a 
ſciture of the copy bold land, and demiſable in fee, &c. and that 50 Henry [40 BH 
wade by parol granted it by copy to the defendant : and further found, that ys b 
to commence is {aid Sir Henry Lea infeoffed one Keen of the ſaid land, who let it for b 
2 andthe twenty - one years to the plaintiff: and afterwards, viz. 32. Eliz. the c 
eſſee diedbeſore | FERC" ir his houſe: a0d a: 
he was poſſeſſed defendant cut down two elms, being timber, to repair his 7 
of the term; that he let the land for three years by parol only, to begin the po : 
88 Michaelmas : and that the leſſee died before Michaelmas : and that v 
repairs isno afterwards the leflee of the plaintiff entered, and the defendant A 
f.rſciture. entered and ouſted him: and that upon the Tueſday before | 4 
3 verdict found he had beſtowed one of the elms for — * * 
Owen, 6 that the other remained ready ad reparationem faciendam ; and, fo 


1Roll-Abr.go9 — Upon all this matter ſhewn, &c. Mos for tbe plaintiff moves, 
that 


1. Saund. 142. 1. Salk. 187. Cowp. 481. 3. Term Rep. 705+ 


„ 
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that in this caſe the copyhold was forfeited. —Firſt, Becaufe there LITTON 

i waſte committed, which of itſelf is a forfeiture in law, as 3 855 
9. Hen. 4. is. And although it be found, that by the èuſtom he 
might cut down for reparations, yet he ought in convenient tine 
to employ it; otherwiſe it is a forfeiture, And it is found, that 
they were cut down in 32. Eliz. and not employed until 37. Eliz. 
akier this action brought, and the one of them not yet employed: 
ſo for that it is forfeited-— Secondly, The leaſe here made is a 
torfeiture. For, by making that leaſe, he took upon him to make 
a greater eſtate than he had any authority to do; and although it 
were by parol only, yet all is one, and the making of the leaſe, 
and entry of the leſſee, is a difſeifin ; which is the reaſon that it A preſentment 
js a forfeiture in itſelf.—- BU DSE V, fer the defendant, moved, that is not neceſſary 


Ante, 291. 


IS we —_— ww Nn * mw 


' chere was not any forfeiture ; and if there were, yet the lord can- - 3 

N not take any advantage thereof before it be preſented by the ho- fare. 

2 mage, — But all THE Cour againſt it: for the preſentment 3 

f is not of neceflity, but for the lord's better inſtruction of his = Sm 8 

q title ; and he may, if he will, take advantage of it before the pre- Roll Aon 

4 {nment. And all the Juſtices held, that the making of this leaſe Moor, 184. 292. 

N tor years is a forfeiture in itſelf, when. there is not any cuſtom to ee | 

d v2rrant it; for he bath no authority by the law to make ſuch an 1. Mod. —4 

4 etate, And althqugh this is a leaſe to begin at a future day, and Salk. 186. 

the leſlee hath not entered, yet it is a forfeiture preſently ; for * 186 301. 

is js 2 good leaſe between the parties. Segondly, As to the cutting Cro. Car. 207. 

ie don the trees, they were not all agreed whether it were à for- 1. Bac. Abr. 484. 
; ſciture, in regard it was found that they were neceſſary for repa- 7 0 

e- rations, and that he cut- them for that purpoſe. Ga wp and Gilb. Ten. 236. 

4 YENNER held, that it was not any forfeiture; for it is found that 1 =" 47, 
n- he employed one: and it is well enough in reſpect of the time; 9% Hb 
0- for it may be they were not ſufficiently ſeaſoned before. And it h 
r- 1s found they were cut down for that purpoſe, and are not other- 


viſc employed; wherefore it cannot be any forfeiture. And 
FENNER faid, although that tree which is not employed is more 
than was ſufficient to repair the houſe ; yet, ſeeing that he cut it 
cown for that purpoſe, and peradventure did not know what would 
&rve for that purpoſe, it is not any forfeiture; for it was adjudged 


ut in this court, where one cut down wood to make hedges, and uſed 

in the greater part thereof in hedging, yet for the reſt, which was cut nn 

nd down for that purpoſe, no tithes ſhould be paid. But it was then? 8 889 
ea moved, admitting there were a forfeiture, Whether the leſſee for Ie grantee of 
the yrars of the feoffee ſhall take advantage thereof? for it was agreed 3 — 
ov 1 - the 4 that the feoffee himſelf, if he had not made that or bis = —— 
e ale, might have taken advantage of the forfeiture; for he is Jane mall fake 

- ©:mmus of that copyhold. But whether his leſſee might enter, — "mY 


r and FENNER doubted; but they agreed, that leſſee Ante, 252- 


hat vr years of a manor may take adventage of the forfeiture of a 1 
c- i 701d. But Por nau and CLE Non held clearly, that leſſee for Owen. bg. 
” Jears of the feoffee might well take advantage of that forfeiture ; Lur. gon. 


lor the copyholder, as to the forfeiture of his eſtate, remains in all Bac, Abr. 488. 
244+ 

3- Term Rep. 
162. * 


Brown 


© &c. Et adjournatur, 


cgrees as before the ſeverance thereof from the manor. Where- x pe | 


{ 
ö 
| 
' 
| 
' 
| 
| 
| 
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Ca 2. Brown again Michel. 
Ea Trinity Term, 37. Eliz. Roll 661. 
02 "= ies RROR of a judgment in the common pleas, for theſe words: 
3 „Mr. Brown (innuends the. plaintiff) hath delivered 2 
untruths upon 3 upon his oath, in his anſwer to the bill of J. S. in the chan. 
| — 3 cc cery: and there the plaintiff recovered. The error now af. 
equity. ſigned was, that the words were not actionable.— And all Tax 
WS CouRT (abſente Gaw Dr) agreed, that the words were not ation. 
* „ ble. For a man doth not ſwear all things in his anſwerto be true; 
— * but only thoſe which are of his own knowledge; and for the 
7. Burr. Bo. others, that he believes them to be true. And it may peradventure 
. 2 be untrue in ſome matter of circumſtance, and not in matter of 
* 8 ſubſtance, which is not material; nor is any perjury, or offence, 
and ſo no action lies. And the judgment was reverſed. And it 
: was ſaid at the bar, that the judgment in the common pleas was 

_ entered by the plaintiff againſt the direction of that Court. 


Auſtyn againfl Twyne. 
| 7 1:5 +. Trinity Term, 37. Eliz. Roll 348. 
- Two churches PJECTIONE FIRM.A. Upon a ſpecial verdi& it was found, 
whoſe revenues 1-4 that one Henry Dean being patron of two churches, viz. the 
to tnaimtain church of Dean and the church of Aſb, within a mile together ; 
their reſpective vie one of the value of ten pounds, and the other of the value of 
charges may be eight pounds, and more; the ordinary, by the aſſent of the patron, 
united and con- po ary p 
ſolidated by the Unjted and conſolidated the fame churches; and the ſame day the 
ordinary, with patron. confirmed that union; and afterwards the queen, reciting 
ame, fic In that union, ratiſies and confirms it by her letters patents: and, 
afterwards con- Whether it were a good union ? was the queſtion.—lt was agreed 
—_ * — by the counſel on both ſides, that this union reſted at the common 
tes ave be law, and it is out of the ſtatute of 37. Hen. 8. c. 21. (a) becauſe 
above 81. per the churches are above the value of eight pounds mentioned in that 
Volt. 7 ſtatute.—ATK1NSON, for the plaintif}, moved, that it was not 2 
olt. 719. k . : 
good union; for it ought to be by a precedent licence from the 
2. Roll Abr. 778. queen; and a ſubſequent confirmation will not ſerve; for the 
Gro. Jac s . « ought to be the firſt agent in the making an union; or, at leaſſ wiſe, 
Ld. Raym. 196. give the precedent aſſent thereto, as 50. Edw. 3. pl. 26. 21. Edu. 3. 
199. pl. 6. and 19. Edw. 3. « Gard” 18.—FosTER & contra. The or- 
"x e. gis. qinary is the principal actor in the union, and if he doth it with 
2. Stra. 837. the conſent of the patron and queen, be that ſubſequent or prece- 
dent, it ſufficeth. Vide 40. Ed. 2. pl. 28. 6. Hen. 7. pl. 14. 11- Hen. 7. 
pl. 6. 9. Hen. 6. pl. 22. Ga wor, CLEXCH, and FENNER were 
of the ſame. opinion, that this union was good, and the con. 
firmation is well enough for the time.—Por HAM. I agree thit 
ſuch an union, made at the common law, was good ; and it wi 
not material whether the queen's aſſent be precedent or ſubſequent. 
But I conceive that it is not good at this day; for by the ſtatute 
37. Hen. B. c. 21. there cannot be any union made of any che 1 
excecding the value of eight pounds. For although the ſtatuse 
in the affirmative, that So ordinary may make an union * 
the church is under the value of eight pounds j yet m_—_— 
negative implied, that he ſhall not make ſuch an union * 


(4) See 1. Car. 2. c. 3. and 4. and 53. Will. & Mary, c. it * 


CA 21. 


4 . - * 


e . . CREE: 


— by 


1 
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mon law, the ordinary of himſelf might have made an union of 
thoſe churches, which were poor, and the one not having ſufficient 


to maintain a miniſter, by the conſent of the patron, without any 


s confirmation from the king. But what ſhould be faid to be a poor 
. church, was the doubt. And this ſtatute of 37. Hen. 8. c. 21. 
. hath put it in certain, viz. where it is not above the value of eight 
b pounds, and that ſuch an union ſhall be good without the king's 
le confirmation. For, at the common law, the ordinary could not 
3 have made an union unleſs where the church was poor. And the 
by ſtatute herein alſo hath an implied negative, that there never ſhall 
e de an union where the one ſufficeth to maintain a miniſter, which 
f the law accounts to be eight pounds. For there is a proviſo in the 
'y at, that if the people of any church will increaſe the value to eight 
i pounds, that the union ſhall be void ; which ſhews the intent o 
2 the ſtatute to avoid accumulation, and to reſtrain the authority in 


uniting of benefices which they had by the common law.— 


Gawpy and FENNER © contra. For the 37. Hen. 8. c. 21. is only 


in the affirmative, and not with a negative; and then it never takes 
way the common law, as appears 33. Hen. 8. pl. 50. and 4. & 5: 
d, Phil. & Mary, pl. 135. And at the common law the ordinary, by 


ie conſent of the patron, without the king's confirmation, might 
"3 have made an union of churches which were poor; but not of 
of churches which had ſufficient to ſerve the cure, each of them by 
n, tſclf, without the king's confirmation: but by the conſent of the 
ne king, patron, and ordinary, an union may be of any churches of 
ag whatſoever value it be. And this authority is not taken away by 
d, the ſtatute, nor reſtrained, but limited of what an union may be 
ed made without the king. Wherefore, &c.— Pop- HAM. We are to 
on bear the civilians, where an union may be made at the canon law: 
e - Afterwards Doc rox STEWARD for the defendant, and Doc rox 
at Co roN for the plaintiff, were heard in court. And it was agreed 
a by both, that by the canon law the ordinary, with the patron's 
he allent might have made an union of two churches, although either 
he of them were worth one hundred pounds per annum, and ſufficient 
le, to maintain a miniſter of itſelf, and this by the expreſs text of the 
3 canon law. For an union may be made for divers cauſes, viz. po- 
1 erty of the people, or paucity of the pariſhioners, or the like. 


And ſuch an union might have been made without the pope's con- 
firmation, And if an union had been unlawfully made, yet 
7 DTEWARD ſaid) that being afterwards confirmed by the pope, it 


ere vn for ever good and valid. And ſuch authority as the pope 
* bal, the queen now hath by the ſtatutes. And CRomPToON de- 


bled not but that ſuch unions might be made, of what value ſoever 

churches were: but he ſaid, that in this caſe the union was 
_ upon a ſuppoſed and pretended poverty, which appears to be 
lle, and fo. the ordinary deceived, quia ex falſitate; wherefore it 
* 70d. —But THE Cour faid, that they were not to diſpute of 
de Walidity of the union, for that comes in queſtion in the ſpi- 


court. But foraſmuch as an union in ſuch caſe might be 


that it was a good union. 
Ba ptiſt 


made at the common law, it is not reſtrained by the ſtatute. 
cfore; by the aſſent of Por Au, it was adjudged for the de- 
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the church is above the value of eight pounds. For, by the com- Averru' 


againſt 
TW YN, 


\ 
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c 22a. ©.” Baptiſt %% Michelbouhrn. 
| Eafter Term, 38. Eliz. Rell 432. T 


Perſonal aRions RROR of a judgment in an action upon the caſe upon a trover 
— ja ths in the Marſoalſea ; the trover and converſion being ſuppoſe! 
Marſbal:a, un- at Southwark, within the verge; and adjudged for the plaintitk. 
leſs one of the The error aſſigned was, Becauſe none of the parties were del hoftet 
aye de royne, nor living within the virge: and it was thereupon de- 
— | murred. - GOD FREY moved, that for this cauſe the judgment 

| was erroneous, for that court cannot hold pleas betwixt ſtrangers: 
n and in proof thereof he cited a precedent, Hill. 1. Ew. 4. Roll 37. 
— = anch Book of Entries, 278, 10. Hen. 6. pl. 13. 7. Hen. 6. pl. 31. 
Doug l. 244, 245. —PoPpHAM and FENNER held, that the action well lay; for the 


«+ "ue es: ſtatute of Articuli ſuper Chartas, cap. 3. which thews that treſpaſſcs 
181. ſhall not be brought there, nor action betwixt others than of the 


hoſtel of the king, is intended of treſpaſſes for land, and not of 

ſuch perſonal actions; and there be many precedents, that in 

all times ſuch perſonal actions have been there brought and al- 

lowed. + But GA wr doubted thereof. Bat they all held, that if 

the action be not maintainable there, the judgment is void; yet 

7X error lies thereof. Sed adjournatur.—NoTE, Another precedent was 

{-) 1. Bulſt. 208. ſhewn in Mich. 32. Hen. 6. Rot. 27. betwixt Rede and Purcas (a), 

IS. $9: 25 inven of a judgment in treſpaſs in the Marſbalſea, becauſe that 
judgment was Done of them were del hoſtel de roy, and reverſed. 

reverſed in the principal caſe, but never entered. | 


Carr 23. Parrat again Carpenter. 


To ſay of a mi- ACTION upon the caſe for words. And declares, Whereas he was 
n parſon of D. and a prracher, that the defendant ſpake thele 
ſpiritualſlander. words: ( Parra“ (innuendo the plaintiff) „ 1s an adulterer, and 
Ante, 94- « hath bad two children by the wife of 7. S. and I will cauſe bim 
2. Salk. 661. to be deprived for it.” After verdict it was moved, that an ac. 
tion lay for theſe words; for they be very ſlanderous to the plain- 

tiff, and touch him in his credit and profit, and are cauſe of depri- 

vation, if they be true.—But ThRH Covk'T held, that it is a flin- 

der examinable only in the ſpiritual court, and not here. Where: | 


fore it was adjudged for the defendant. 


* — = +. _— = 1 — 


Can 24 * Broughton againſt Randall. | # 
Trinity Term, 38. Elix. Rull 876. f | 2 

W | 6s - | 

i RROR of a judgment in Wales in dower. The parties wer” P 

ales is i 3 | 2 V 
— — E at iſſue; and at the day of the venire fuciat returned, none of a 


return of a u. the jurors appeared; whereupon an habeas corpora, with a decent 


. (a), was awarded; and thereupon a trial had with part of the 


h f 5 ö 
hid eas. principal pannel and part of the tales, and judgment accordingly. 


or difiringar. The error aſſigned was, becauſe an habeas corpora, with a _ 
2. Roll. Abr. 61. tales, was awarded, where none of the principal pannel 2 
1 Roll. Abr. 96. eq ; and a- tales ought not to be awarded, but where dug 


| N teaſt of the principal pannel appeared; ſo that they of the tat, 
2. Hawkins, 576. with the principal jurors who appeared, might make 1 
rr Kelm. 30. (4) See 35. Hen. 8. c. 6. 4 & f. Phil. & Mary, c 7. f. liz c 2%. 14+ FSG 

7. & 8. Wil. J+ Co 34. : 25 


— 
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«27. Hen. 6. pl. 10. and 37. Hen. 6. . Taler Brook. 12. But all Boe 
the Juſtices held, that if upon an habeas corpora and difiringas none We of] 
of the jury appeared, yet a decem tales ſhall be awarded; but 

not upon the venire facias; and - tat this is the difference; and 10. Co. 194 b. 
therefore, as this caſe is, it is erroneous. But it was then faid, that a 

it was altogether the courſe in I ales, to award tales in ſach cafes. 

And Tus Cour faid, if it were fo, it is not any error; for the 

cuſtom of every court is a law in that court; as 10. Ed. 4. and 
5, Edw. 4. are. — But it was then ſaid, that he ought to have 

peꝛded it ſpecially, otherwiſe the Court cannot be informed there- 

of. But THE CoURT ſaid thereto, they might be informed thereof 

by precedents, and by a certificate from the Judges there, whereto 5 ds s 5 
they would give credit; and ſo was now lately done, where in a TH74 


guad ei deforceat, in Wales; becauſe we were informed, that the 
2 ſ ive judgment final in that action, it was no 
common courſe was to give judgme „it v | 
1 error. And ſo THE CourrT appointed here: wherefore adjourna- 
x fur, — Afterwards, becauſe no precedents were ſhewn, it was reverſed. | 
5 Nor here, the title of the feme to recover dower was, that the The wife of the 
is ſaber and ſon were joint-tenants to them and the heirs of the ſon; longeſt liver of 
| and they were both hanged in one cart: but becauſe the ſon (as 1 
et . . | o- 
| vas depoſed by witnefles) ſurvived, as appeared by ſome tokens, ed. 
5 u. bis ſhaking his legs, his feme thereupon demanded dower. And Co. Lit. 31. b. 
J 8 iſue nungues ſeiſie dowwer, this matter was found for the — — FIG 
vena . ; 


| | | 1. Atk. 442. 
2. Bl. Com. 132. Bull. N. P. 118. 3. Bac, Abr. 127. in notis. Perk, 334. 


Fetherſton verſus Allybon. . Cave 25. 
Dior againſt an executor, upon an obligation made by his A defendant 


teſtator. The plaintiff was nonſuited; the defendant had executor ſhall 
1 coſts by order of Court. Otherwiſe it is, where an executor is have coſts ona 


ele paintiff, and is nonſuited. For it cannot be intended, that it _ | 
- ir conceived upon malice by him. Vide 23. Hen. 8. c. 15. _ Jac. 229, 
0 4. Jac. I. c. 3. 8. Eliz. c. 2. 13. Car. 2. c. 2. 8. & 9. Will. 3. c. 11. 5% 
„ = oi nt 
the Hort 6g. Yelv. 168. 1. Bac. Abr. 518. 2. Bac. Abr. 446. 4. Mod. 245. Stra. 871. 3+ Burr. 1451. 
ori- deycte Law of Colts, 94. 3 | 
m The Earl of Lincoln verfus Flower. Cas 26, 
re · Laſter Term, 38. Eliz. Roll 159. rs 
FRROR of a judgment in debt, upon an obligation, in the A caps lies 
court of common pleas, where the earl pleaded non eff ſuctum; *gaivit a peer 
ind found againſt him, and judgment given. Jdeo capiatur.— And 3 5 
ucreupon error aſſigned, becauſe he was a peer of the realm, and crown. 
cables (a) lies not againſt him —Sed non allocatur. For by this 2 | 
rere E found againft him a fine is due to the queen: and none flall 22. ONS, 
: of o any privilege againſt the queen; therefore capiatur pro fine Comb. 389. 
On vel lies.— And the judgment was affirmed. 27. Hen. 8. pl. 22. Sah. 54 
the 1. Hen. 4. pl. Is. | 2. Hale 200. 
gly. 5 By 5. & 6. Will, 3: e. 12, the capias profine is taken away. See 2+ Bac. Abr. 507. 
n mo Elinor Bliffet verſus Johnſon. Car 27, 
caf- A g N for theſe words: © Thou“ (innuendo the plaintiff) in an action for 
| Nt aq art a villainous and a murderous quean ; for thou didit mur- words, it is ſuf- 
2th, hs laſt wife.” The defendant pleaded not guilty: The jury — — 5 
urys * . _ the defendant ſpake theſe words of the plaintiff to been ſpoken in 
15 * Feet ©« She is a villainous, murderous quean ; for the 5 
Z be cr my laſt wife.” Er f, &. — Por Hau and FENNER Id the fend 


the LO this verdict is againſt the plaintiff; for they ere not perſen. 
* #orvls mentioned in the declaration. And if the &:{-nJant Ame, 224. 
| bod 2 Ol. Ab 718. 
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Brier. had been found guilty generally, and the plaintiff had recovered, 
4 4 the recovery would not have been a bar in a new action for theſe 
words: for they are ſo variant, that he cannot help himſelf with 

11 1-20 31 fl an averment that tbey are the fame words. But Ga w D 2 contre: 
— where for they are all one in ſubſtance, and the difference to whom they 


the court was were ſpoken, is not material. And they may be well averred in 


held, is bad on . - | 
4 a new action for theſe words, that the words in the firſt declara- 

demurrer. : , 

1. Ld. Ray. 532. tion and theſe are all one. — Therefore it was adjourned. 

Cacx 28. | I Thomſon verſus Clerk. t 

| Mich Term, 38. & 39. Eliz. Roll. 228. KR { 

on 2 ff fa. the "T*ROVER and ConvERsSION of Goods, at D. in comitat. Nut. t 

8 The defendant faith, that he recovered againſt the plaintiff 0 

- plaintiff in ſatis- a debt of 2ol. by bill in the queen's bench, and thereupon had a 0 

faction of his Her; facias, directed to the ſheriff of York, who, at Wakefield, in fe 

abe. comitat. Eborum, ſeized thoſe goods, and delivered them unto him 80 

in ſatisfaction of this execution; and ſo juſtifies the converſion, a 

| It was thereupon demurred, and without argument ruled, that a 

1. * Rep. the pleading was ill. —Firſt, Becauſe he ſhewed not where the J 

73¹. queen's bench was at the time of the recovery, it being a court m 


Traverſe. removeable ; as 5. Edu. 4. pl. B. is.—Secondly, The trover and T 
Oro. Jac. 35a. converſion is ſuppoſed to be in the county of Nottingham, and he or 


1. Wil, 81. Juſtifies in the county of York, without traverſing, &c,—Thirdly, to 
(a) Ante, 124. The ſheriff upon a writ of fieri facias cannot deliver the defend- it; 
ye 4+ me ant's goods to the plaintiff, in ſatisfaction of his debt (a).— 42 
2. Vent. gs, Wherefore it was adjudged for the plaintiff. | | Ss i 
Noy, 107. 2. Show. 87. 3. Lev. 203. Comb. 452. Ld. Raym. 251. 6. Mod. 292. mi 

Cast 29. .  Gyppen verſus Bupney. ot 
Wee enen | fas a ſpecial verdict the caſe was, A copyholder in fee me 
of a copyholder ſurrendered to the uſe of one for life, the remainder to an- to 
— orlife,is other in fee. Tenant for life is admitted, Afterwards he in re- is þ 
= 13 mainder ſurrenders to the uſe of J. S. in fee, of which ſurrender not 
mainder,andex- the lord accepted, and admitted J. S. The tenant for life dies. the 


I A The heir of the firſt copyholder enters, and F. S. ouſts him. . ho 
of the manor „, &c.— COKE Attorney General moved, that J. S. ſhould hare ent 
ſhall have only this land. For firſt, the admittance of the tenant for life ls ſuffi- In |, 
- =» pH ' cient for him in remainder, to veſt the remainder in him; 3 

1. Roll.Ab.gog. 18. Ed. 4. a ſigniory is granted for life with the remainder to 
Moor, 465. another, attornment to the tenant for life is good to him in te- 
upp DM b. mainder. So of a deviſe of goods, remainder over; the executor 
3. Lev.107-308. cohſents that the firſt deviſor ſhall have them: it is good for the 
1 Jac. 31- other. Secondly, the lord's acceptance of the ſurrender 1s qu % 
2 . an admittance; for in that he allows him to make a ſurrender, h- 
1. Mod. 120. thereby admits him to have a remainder, whereof to make a ſur- 
1- Burr. 20. render. Wherefore, &c.—Po HAM. Tenant for life and he i 


8 654. TH | : 8 be. 
5 wh remainder have but one eſtate in law; and therefore the admit 


247400) 0). tance of the one ſhall ſerve the other as a livery or attornment, 
Fitzg. 287. 5, The reaſon which is objected againſt it is, becauſe the lord ſho 
1.4. Ray. 1024 then loſe his fine of him in remainder. But it ſeemeth to mie; 
that there is only one fine due npon this ſurrender, which ! 


1224- 

2. — 3 tenant for life ſhall pay before his admittance; 23 where the 

1. Bac. Abr. 475, QUEEN's tenant in capite aliens for life, remainder over, there a , 

479- 4 Ba» one fine due for this alienation: ſo here, unleſs there be 2 — 
wi gk cuſtom that two fines ſhall be due. FENNER of the ſame opil 


Deugl. 727. 
_ But becauſe the other Judges were abſent, it was adjourned. Crip 
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| Criſp agu⁰Efõ Fryer: 2 Cin 30. 
Trinity Term, 28. Ez. Ralf 588. 3 „ 
TRESPASS. Upon demurrer the caſe was, Jo. Rouſe was 6 - 2 


ſeiſed in fee of the manor of Royden in Saffolt, whereof the r rtlin da 1 
und in queſtion was parcel, and whereof the halen Was a COPY- and the lord of 
holder in fee, rendering 2035. per annum at Michaelmas. At the I , 
fealt of St. Michael, upon the laſt inſtant of the day, the lord came "105 hue 
thither, and demanded the rent then due, and for two years be- of the day, and 
fore; and none was there to pay it: whereupon the lord there con- ere, 3 
tinued, demanding his rent, until after ſun- ſet; añd for non-pay: arrears and none 
ment entered for a forfeiture : and, Whether it were a forfeiture be there to pay 
or not? was the ſole queſtion.—It was moved, that it was not a 8 9 | 
forfeiture z becauſe it was hot any wilful dem but only a negli- Antes 149- 383. 
gent non-payment ; and this diverſity hath been commonly agreed; ON 
and the lord is not at any miſchief; for he may diſtrain for his rent; > n. 58. 

35 9. Rich. 2. “ Avowry,” 86. is. And ſo it was adjudged alſo, 644. "OY 

Mick. 36. & 37. Eliz. in C. B. in Vuughan's Caſe, that the lord 8. C. 1. Roll. 

may well avow for his rent. Wherefore, &c. - GAwD x, Fuftire. rite 8 FO 
- £ * 1 | . | . Rep. 2 8. 

The lord demanding his rent upon the laſt inſtant of the day where- Co. Cop. 162. 

od it is due, and the tenant being not there to pay it, I conceive Latch. Tix. 1 

to be a forfeiture, as well as if he had made an expreſs denial to pay I a . 

it; for this non-payment is a denial in law; as 30. Hen. 8. pl. Hob. 135. 184. 

2. is: and as Littleton, Set. 233. faith, non-payment of a Gild. Ten. 226, 

rent ſeck upon demand is a denial in law, whereof the grantee pre. 539: 866. 

might have an aſſiſe. But if the demand had been here at any $746 a 

other day than the ſame day when it was due, the non-pay- Chaney 95: 

meut thereof had not been any forteiture ; for the tenant is bound 664; . $30) 

to attend upon the day of payment of his rent, when the lord alſo 

b bound to demand it, and not at any other day. And if it ſhould _ 

not be a forfeiture it would be a great milckiet to lords, to drive 

them to diſtrain and avow for every ſixpenee or twelvepence which 

ſhould be due from his copyholder. — Fenner t the contrary. The 

entry for the forfeiture is for a condition in fait, not for a condition 

in law; and the condition in law is not for on- payment of the rent, 

but for the refuſal to pay his rent. And a denial in law ſhall not 

ſerve to make a forfeiture, but there ought to be an expreſs denial 

n fait : otherwiſe it would be very wiſchievous to a eopyholders 

hat for ſuch a negligent non-payment there ſuould be a forfeiture 

his eſtate —Poen an, Chief Fuftice. It is a forfeiture : for the 

pyhold eſtate is maintained by the cuſtom of the manor z and there- 

re he ought to perform his cuſtoms and duties, on his part to be 

erſormed, which he hath not done here, by his non payment of 

tent at the day it was due and demanded. And truly a denial in 

ns much a forfeiture as a denial in fait: as if the lord demands 

tem upon the day, and if the tenant is there and ſaith nothin 

E clearly a forfeiture. And 23. Elia. Sir briflophtr Hatton's Caſe 

7m bis tenants of Wellingborough, it was agreed by all the 

es, that if a copyholder comes not te the lords court after 
Prong ſummons made to their perſons to come, it is. a for- 

239 withour any expreſs denial to come: yet it was there 
* 780 the not coming after à general ſummens at the churety 
bir, PART 11, Mam was 
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Catier, was not any forfeiture (quod fuit hic per Curiam conceſſum): but it 

againſt . . "KF 8 | 

Far zz. was there agreed, that if he might excuſe his not coming upon any 

good cauſe, as ſickneſs or the like, &c. it ſhould fave the forfeiture + 

and there is not any difference betwixt theſe cafes. And admitting 

here that the lord had warned his tenant that he ſhould demand 

his rent upon the land at the day it was due, and commanded him 

to be there ready to pay it, and the lord upon the day demands the 

rent, and none is there to pay it, it had been clearly a forfeiture. 

So here: for the law appoints the day for the payment as ſtraitly as 

if the lord had given expreſs notice therecf. Wherefore, &c.— Et, 
adjournatur. | 


c g.. Dame Greſham againſ Banning. 
Hilary Term, 38. Eliz. Rell $47. 


On a ſcire facias GCIRE FACTAS upon a recogniſance made unto her by one 
— — " Gerveys, who was returned dead; whereupon ſhe ſued a new 
plea that the ſcireFacias againſt the heir of Gerveys, and the terre-tenant : upon 
cognizor was which the ſheriff returned, that he had ſummoned Paul Hanning, 


@ py ogy who was tenant of the manor of 8. which was the land of Gere, 


proved by a after the recogniſance acknowledged; whereupon Paul Banning 
verdict that he came in and pleaded, that one Mann was ſeiſed of three acres in D. 


d anaths . . . 
Sointly ſeiſed. whereof Gerveys was ſeiſed in fee after the recogniſance made: 


Ante, 41. judgment: / aFio. The plaintiff faith,” that Gerveys was not ſeiſed f 
Polt. 689. in fee of thoſe three acres after the recogniſance, &c. And there- q 
Moor, 429. upon they were at iſſue, and a ſpecial verdict found, that “ the k 
Gouldſ. 160. « ſaid Gerveys and one Bedingfield were jointly ſeiſed in fee cf th 
— 725. <« thoſe three acres after the recogniſance, & c. And therefore e- m 
2. lerm Rep, ©& feoffed the ſaid Mann, who is yet ſeiſed thereof in fee. E /, le 
238. 447. «& fc,” CovEN TRW and Cok E moved, that this verdict is found th 
| for the plaintiff: for the iſſue being, Whether he was ſeiſed in tre WW if, 
of thoſe three acres? and it is found, that he. was not ſeiſed but ct re: 


the moiety of them; which being a ſpecial iſſue, it is found again't WW ft 
the defendant pleading this plea : but if it had been truly pleaded, a0 
that which is found had been ſufficient to have abated the writ, 
and to have put the plaintiff by from her execution: but being a 
falſe plea it is found againſt the defendant ; as 26. Hen. 6. fl. 5. 
30. Hen. 8. Dyer, 41. & 365.—But GoprRRN moved, that the 
tinding of this joint ſeiſin ſufficeth to maintain the iſſue : for every 
jointenant is ſeiſed of the entirety. — But all THE JusSTICES hel 

to the contrary, that the verdict upon this reaſon is found aguinle 
him who pleaded it: for jointenants in truth are but ſeiſcd of moie 
ties. But FENNER ſaid, that in regard it now appears, upon ta! 
verdict found, that execution ought as well to be ſued againſt Mm 
as againſt Paul Banning the defendant,” it ſuſſiceth him, and 1 
one, as if it had been found that he was ſeiſed, as he hath pleade 
as 40. Edw. 3. pl. 5. an alienation is ſuppoſed to be in * 
found to be for life only, it is well enough. Po HAM and GaWD! 


e contra. Becauſe this is a ſpecial plea, and ought to 9 — e 
” is pleaded: otherwiſe it will not ſerve. And there 1 d tlic 
= when the plea is to the point of the writ ; and when it 153 ch be, t 


plea, or in bar. Sed adjournatur.—Afterwards the Lach CHE 
died, and ſo the matter was determined. | via 


* 
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Briggs again, Sheriff: Gan 
Trinity Term, 37. Eliz. Roll 359. or 354: | 
RROR of a judgment in the common pleas in treſpaſs of batte- Though aplain- 
L The error aſſigned was, Becauſe the declaration is, gudg tt after impar- 
| , »'* lance delivers a 
un the defendant ſuch a day, &c. aſſaulted and beat the plaintiff, ſecond declara- 
ltc. ſoit is quaſs a recital,” and not a direct affirmation, that he beat tion; yet if the 
im, &.—CLERK. The firſt declaration is ſo; but therero the wor 1 ny 
defendant imparled, and after entered this ſecond declaration ment ile 
piinſt him, and in that cam is omitted; and Judgment is given reverſed. | 
thereupon for the plaintiff. — Sed non allocatur : for the firſt declarati- Ante, 416. 
n is the principal; and thereupon the judgment is given; and the Stiles, 115. 
cond ought to accord with the firſt. Et non è eonver/ſo. Where- 2: ef, 206. 


, | | Cro. Jac. 537. 
dre it was reverſed: — | | — Att. 290. 
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\ The Queen again Vaugbaß, N Ups 
Hilary Term, 36. Eliz. Roll 8. R 


NFIORMATION of intruſion againſt Vaughan. Upon not What ſhall be 
city pleaded a ſpecial verdict was found, that The prior of ng a "pi 
 Eng'r-Langley, in the county of Hertford, anno 31. Hen. 8. 3 oo 
' rendered the ſcite of his priory, and all his lands, &c. to the ramer of lands; 
i king, by deed enrolled. Afterwards, in 31. Hen. 8. the king - 4 tt nj 
granted the ſcite of the monaſtery to the ſuffragan of Dover for en. ff 
bis life; who in 38. Hen. 8. died; and that ſcite came to the 


queen that now is. Afterwards, in the eighth year of her reign, 8. C. Moor, 537. 


the a commiſſion iſſued to enquire in what eſtate and reparations as fan 
cf that houſe was: and thereby it was found to be ruinous; and 6. 
ere lord treaſurer, and others, by commiſſion, ſold the ſtone and 

V {21 ofthe houſe. Afterwards, anne 16. Elia. the queen granted 

— the ſcite of the ſaid priory to Grimſlane, with a PRO vISͤdt; that 


the ſaid lands or tenements, or profits thereof, were not con- 
cealcd, ſubſtracted, or unjuſtly detained from the queen, her 
lather, brother, or ſiſter, before the 14. of Elia. that the patent 
mould be void; and they further found, that the queen was not 
uſvered any rent or profits thereof, befi:le the ſaid ſtone and 
tad, before the 14. of Eliz. Et i, &c.” Upon this matter, 
*KE, the queen's Attorney, prayed judgment for the queen : for 
* 1 not any land conveyed by that patent but that which is 
eealed from the crown: but the priory, and that ſcite now in 
wol, cannot be concealed ; for it was by the prior's ſurrendef 
frelsly mentioned, and ſo revealed to the king. By the king's 
allo it is revealed, being therein mentioned by expteſs words: 
en if once it be revealed by expreſs words, at the time of his 
| wth, n can never be concealed as long as the crown hath 
* m_ title thereto: but if it be afterwards diveſted from the 
BY _ king's grant in fee, and afterwards comes again to g 
. 7 attainder of felony; beeauſe it is by a new itle it 
Lack ac and that is in common experience; and the 
ke all never be ſaid to be concealed or uojuftly detained : 
"pw re . was adjudged in Paſch. 23. Elia. betwixt Smith and 
* 5 ere king Henry the fourth granted land, parcel of the 
N etters patents under the Dutchy ſeal; which was 
m 2 | void; » 


15. 


TN Qy N void ; and the queen, who no is, granted thoſe lands with a PRO. 


again 
VAUGHAN. 


and therefore out of that H; and ſo it was reſolved. in oge 
Shaftae n Caſe of lrel/and, Whereſove. &e. — Aſters divers angy- 
ments on each fide, THE Cop reſolyed for the. queen : for they 


be well concealed ; for there is not any record to ſhew what th 


concealment : for patents are to he conſtrued /ecundwn intents 


10. Co. 114. b. 


| ways was in poſſeſſion of them, And here this land being walt a 
wherkof no profits are anſwered to the queen, it c 


f Was adjudged for the queen. Vide 10. Co. 114. Micgl. 


tainder, or any ſu bey, thoſe lands which are particularly mentioneſ 


MichadImas Term, 58: and 39. Eliz. Ia R K. 


viso, that if the lands were not concealed, that then, &c. it was 
ruled, that this land ſhould not paſs: for land cannot be concealed, 


all, agreed that, it cannot be concealed after it ance he revealed by any 
ſpecial words in any record, unleſs that land were ablolgtely gien 
from the crown, and afterwards came unto it by a, new tule. And 
concealment is only where lands are in the queen by attainder, 0 
ather title; and, there is. not apy record ta inſorm her what, land 
they are: but here the record of the ſurrender is of the (cite, and 
all the other lands, & for the ſcite is expreſſed, that it is in the 
king: but for the other lands, they are in the ality, vod n 


are. So where there is any office to entitle. the qucet after ay at 


in the office, or ſurvey, cannot afterwazds bo faid to be concealed 
for they be revealed to the queen, by thoſ records. But if any 
omitted out af that ſurvey, it may well be faid to be cancaale 
aPHAM faid, that all this was agreed, in the caſe of London at 
Sr Chriftepher Hatto. So it, paſſrd not within the prowys of th 


nem regis, and not in deceptianem. And here it was nat intended v 
ſs, any land, but that which was concealed, and firſt revealed 
Get fave, which is nat here, for the reaſoos before-mentipued. 
greater queſtion then is, Whether this be within the clauſe of t 
ands and profits inds injyfle detent” c. Cc.“ And it was held 
Por hau and GawDy, that it was not. For Pornau fad, th 
nothing ſhall be termed to be inju/{e detent” from the queen, but ti 
whereof the queen had but a right only, and never bad any pail war; 
fon. And theſe words arc inſerted into patents, by reaſos of 
judgment in the exchequer, where an abbot was diflciſed of cer 
land; and afterwards the abbey and all the poſſeſſians being given 
king Henry the eighth, the queen granted this land, uhercof q 
abbat was diſſeiſed, by. expreſs words, with ſuch a prouiſe, that 
they were not concealed, that then, &c. And adjudged that Un 
paſſed. not: for the king never had any title, but a right only tot 
land, and therefore the lands were uvjuſtly detained ; and theretd "I 
from that time it hath been uſed to have theſe wards, uel 1e 
ten! Ac. But when the king hai] poſſeſſion thereof, as he b - 
by the death of the ſuſfragap who. was tenant for life, it cannot 
ſaid a detainer from her: for ſhe might have had an account Fo 
any who takes the profits of thoſe lands; which proves tho 


annot be (aid to 
an unjuſt detainment from her. . Wherefore, upon thele n Oh , 


Micbadlmas Term, 38. aud 39. Eliz. In B. R. og 


I BioUwell pa Edwards. EIT 
5 Hilary Term, 38. Elz. Roll 105t. 3 
Jong Br.6HwELL, being ſeifed of The reaſon why 


0 3 
a ROR. The tale Was, | 
1 in fee, made a feoffinent tö the uſe of him lf for life, eren 
nad after to the be of ſuch iſſue, and ifſues males of the body of appear upon the 
5 Margaret Lloyd, from eldeſt to eldeſt, and Who by common ſuppo- record; and the 
dan or jptendments ſhould be adjudged or reputed to be begotten +95 oder | 

a by the ſaid John Bladwell upon the body of the ſaid Margaret Lloyd, recurn both of 

whether the ſaid iſſue, and iſſues males, ſo born of the ſaid Mar- the —_— 
garet, and reputed to be begotten upon her by the ſaid * Blodwell, 1 ny cen 
fant per legem 5 us regni Anglie adjudicati et legitime mulierly begbt- 2 
ten, or unlaw fully and immulierly begotten betwixt the fore fad "Rell A 
Margaret and the foreſaid 7. Bleawel! ; and to the heirs of the bo- 2. Roll. Abr. 43. 
dies Sek iſſue, or iſſues males, de ſeniore in ſetttorem exiflett. nat. Noy, 35+ 
& red Margaret in forma prædictd. Afterwards John Blodwell 
had iſſue by the ſaid Margaret Richard 1 now plalntiff. 
Ewan os, the defendant, recovered againſt the ſaid fe i Blol- 
wel, in an afliſe 12. Elzabeth. John Blodavell died; and Richard 
Bluwe!l brought error, as he in the remainder ; and averred, that 
he was the Mc engendered of the body of the ſaid Margaret, and 
was always fince his birth, and yet is reputed to be engendered by 
the ſaid Jahn B{odzvell, &c.—The firſt error aſſigned was, Becaule 
the tenant in the aſſiſe pleads to the iſſue in nul tort; and at the 
ay of the habeas corpora returned, the entry is, guidam recognitorum 
Me renerunt, et quidam non wvenerunt. Ideo a diſtringas with a de- 
em tale; was wil? ary and thereupon trial had; and therefore er- 
oneous, becauſe it is not mentioned that the trial was deferred, 
zud the fales awarded, pro defeftu juratorum : and it may be, not- 
thitanding guidem juratorum non venerunt,. that a full jury might 
ave appeared; and then the deferring of the trial, and the 
warCing of tales, was without cauſe. Pride 22. Edw. 4. c. „ 
Neil. 3. pl. 4. 15. Hen. 7. pl. 16. A ſecond error affigned was, 
ſeczule the ſheriff's name was not to the return of the writ of 
ae corpera, nor 1 the return of the writ where the decem tales 
u returned; and for not putting his name to the return, it was GE 
us, by the (ſtatute of Y ork, Ts. Fidav. 2.c. 5, And for that * 
4 26. Hen. 8. fl 3. 9. Edu. 4. pl. 19. 11. Hen. 6. pl. 94. 
nd theſe be not holpen by any of the ſtatutes of jeofails. And the 
rorery was before the ſtatute of 18. Eliz.c. 16. Wherefore, & 
And all TUE CouKkrT refolved, that both errors were maniteſt ; 
7 that cauſe the judgment reverſable: and the counſel on the 
er ſide did not much inſiſt upon them to defend them. 


— 


But it was mored, that the plaintiff had not here ſufficiently A remainder li- 

toled himſelf to have any remainder, and then he cannot mited to a ba- 
e writ of error; for a reminder vnght to be limited to a {350 not in of 

| not or who by intendment ſhall come in , during the S. C. Moor, 430, 
10 for 15 * But the kaw hath not any expeckaney of a baſ⸗ 1 
4 15 born which is not in offs at thi time of the limita- fl. C. 99 
N doth not appear by his averment that he is the 6. Co. 66, 68. 

de. Wherefore, &.—Gawpy. Admitting he were 2 — 38. 


AO... 28 ; F 
W. II. Co. Lit. 123, Fearne, 176, Powel on Dev. 339 1. Ack. 40. 1. Peer. Will. $29. 


1 , : 
Hargrave note 17. Co. Lit. 3. b. a+ Eq. Caf. Ab. 291. 331. 1. Term Rep. 101. 
| 7 IT 4 baſtard; 


510 


againſt 
. 


Brop wr LL baſtard, yet the limitation to him is good; for although bs be ne 


and a remainder to a reputed ſon is clearly good, as 41. Edu. 3 


- - * 


Michaelmas Term, 38. and 39. Eliz. In B. R. 


lawful iſſue, yet he is the iſſue of his mother without queſtion 


pl. 19. and Dyer, 113. And the limitation here being to th 
eldeſt iſſue of the feme, he ſhall take it, although he were a 

tard; for ſo appears to be the expreſs intent of the deed.—Po 
HAM. Although a limitation of a remainder to a baſtard in eſe 
good, for that he is a perſon known, and may in time be a perk 
known and reputed for the ſon of another, yet it cannot be ſo to 
baſtard before he be born; for the law hath not any expeCtancy th 
any ſuch ſhould be, nor will give liberty or ſcope to provide for ſuc 
before they be. And he cannot take by ſuch a name, unleſs he | 
ſuch a perſon who is reputed a ſon, and none can gain the nag 
at the inſtant time of bis birth; but it ought to be by continuand 
of time and reputation of the country, and not of the father bia 
ſelf; and if he cannot take it at the time of his birth, he nerera 
terwards ſhall take; for the law will not expect longer for the i 


creaſing of a reputation. The limitation alſo to one and the i 
ſues of his body is always to be intended lawful iſſue; and the h 
will never regard any other iſſue. So here, foraſmuch as he ha 
not averred himſelf to be a lawful iſſue, but only a reputed, bie 
cannot be, he hath not conveyed unto himſelf a ſufficient title 
have this writ of error. —FENNER inclined to that opinion, at 
faid, that they had conferred with divers of the juſtices in Serjeant 
Inn, in Fleet: ſtreet; and that the greater opinion of them was, th 
a remainder to his firſt reputed ſon or baſtard is not good; becau 
the law doth not favour ſuch a generation, nor expect that {ug 
ſhould be, nor will ſuffer ſuch a limitation, for the inconvenient 
which might ariſe thereupon. Wherefore, becauſe the plaint 
was in truth a lawful ſon, engendered between the ſaid 77+" 5 
well and the ſaid Margaret Lloyd after they were married tog:t 
and this conveyance was only made in this manner to avoid {ery 
which otherwiſe peradventure might happen, becauſe the faid /þ 
Blodwell was married to a former wife, and was divorced from | 
if this divorce ſhould be repealed, which cannot now de in queſts 
all the parties being dead; the plaintiff diſcontinued this writ of 
ror, and brought a new writ of error coram vbis reſidet ; and there 
averred the ſaid marriage, and that he was the firſt iſſue during fi 
eſpduſals. Et fic pendet. | 15 | 
Harding again Sherman. 
A ION of trover at Paxton, in the county of Huniny 
1 The defendant pleads a bargain and ſale at Royfon, u! 
county of Hertford, in the market there, whereby he after 
verted them at Paxton, in the county of Huntingdon. The | ; 
faith, that he was poſſeſſed of thoſe goods at Paxton, in the c. 
of Huntingdon, and that { Sherman there ſtole them from bia, 
by covin betwixt him and the. defendant at Paxton, in ben 
of Huntingdon, he ſold them to the defendant, as he hob oY 
The iſſue was upon the ſale made by govin, &c. An 1 
tried in the county of Hertford, and found for the pant, 
was moved to be a miſ<trial ; for it ought to have 3 | 
of the county of Hertford, or at leaſtwiſe by 2 Jury of 1 55 
ties. — And of that opinion was Ga wr. But the _ 


* 


; anten; for the ſale is confeſſed, and the iſſue is upon the covin, Harping 
ei „boch is well tried by a jury of the county of ors where it was ; I - 
aiedged.—And it was afterwards adjudged accordingly (a) 

) By 24. Jac. 1. Cc. 13: no judgment c. B. if the cauſe were tried hy a proper 

ſhall be ſtayed or reverſed after verdict, by jury. of. the county or place where the _. 

reaſon the v//ne is ſued out to more or fewer | action is laid- See alſo 4. & 5. Ann. c. 

laces than it ought, ſo as ſome one place 16. and 3. Geo. 2. c. 45 · 13 

# right named; nor by 16. & 17. Car. 2 | 


| Wright again / Wright. "6, | Pages Casz 36 
th ROHIBITION. And ſurmiſeth, that The Biſhop of Winton and A biſhop may 
ſy all his predeceſſors, from tine whereof, &c. held the manor of [20 oy 


e 7. 1-7e for them, and their farmors and tenants for years, or at manor held in 


de, being leſſee of the ſaid bithop, offered this plea in the ſpiritual 1 
court, and that they refuſed it there. The defendant pleads, that manor may by 
the ſpiritual court received the plea, and admitted him to his proofs, e * "off 
and traverſeth the refuſal of the plea there. And it was thereupon - So ged - 0M 
demurred.— WALTER, for the defendant, moved, that this ſurmiſe furmiſe upon a 
ofthe refuſal of the plea is traverſable*; for a prohibition lies where 1 
ber refuſe to do right to the parties, or the ſuit is where it ought refuſed by the 
"108 vo: to be, and ſo injuſtice is done to the party; otherwiſe the ſuit ſpiritual court 
in the ſpiritual court, which is the proper place to ſue for tithes, is traverſable. 
ought not to be ſtayed; and then the material cauſe to award this poſt. 359. 7885 
enn prohibition is the refuſal of the plea; for otherwiſe, without this . 

jurwile, a prohibition lieth not; as J. Ede. 6. pt. 79, and 8. Edw. 1 Ce. 448.2 
e088 .), 14. And a ſurmiſe which takes away the juriſdiction from ,, Lo 
another court is always traverſable; as 12. Hen. 4. pl. 13. 13. Moor, 425. 619. 
men Hen. 4. pl. 16. 34. Hen. 6. pl. 15. are. And ſo in this court abr 


* . . AS © Bl. Com. to 
ant it hath been oftentimes ruled, that the refuſal of a plea, in the ſpi- 1. Strange, 44. 


mual court alledged was traverſable; as in Eafler Term, 30. Alix. 485. | 
th detwixt Eaton and Morris; and Trinity, 30. £liz. betwixt Aſeosl and £ — . 
og Migen, where in a prohibition for à ſuit for tithes, he ſurmiſeth 6. 92. 98. ; 

| WT bit be pleaded in the ſpiritual court, that the parſon had not read Wood Inſt. 173. 
1 bis articles, and therefore not parſon by the ſtatute of 13. Elia, ge 7 2p 
eſti 


and this plea being there refuſed, the refuſal was traverſed by di- 

rection of the Court. The preſcription alſo is not good here; 

r one cannot preſcribe de nan decimando, nor to be diſcharged 

from tithes: and although the biſhop, being a ſpiritual perſon, 

night preſcribe to be diſcharged of tithes, yet his leſſee ſhall pay 

thes, becauſe he is a lay perſon, and cannot participate of the 

privilege of his leflor.—And therefore TaN FIELD, who argued 

on tae fame fide, faid, that it was adjudged 31. Elis. in the exche- 

in! ty that the queen's leſſee ſhall pay tithes, yet the queen never t 

aq any; for ſhe is privileged by reaſon of her prerogative (a). And 

A cale in Dyer, 349. proves nothing againſt it; for the ſtatute 

* was made for the lands of the abbots, and not for the lands 

0, - — biſhops. Wherefore, &c.—CoxkE. Concerning the caſes , 
| £ © traverie of the refuſal of the plea, they are all to be anſwer- 

* _ this difference, the refuſal is traverſable, unleſs where a 
u decimandi is the queſtion ; for therein ſatis conflat to the Court 


tf, * _ the ſpiritual court will not allow of any plea for a modus 
{ 1 e The refuſal of the plea for not reading his articles is tra- 


adle; and the preſcription here is good: for before the Council 
(a) See Hard. 315. 1. Jones 387. | of 


* 


- 
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vill, free and diſcharged from the payment of all tithes; and that right of his bi- 


7 


nte, 475+ Y 


* 


1 
* 
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: Weser of Lateran tithes were not + ray here to certain perſons, nor to 

W Har. Places; as appears 11. Af: pl. 9. 44. Edw. 3. pl. 5. 16. He. 7. 

| pl. 18: which is the reaſon alſo why the kin fiat have the tithes of 

(=) See 17. Geo. lands out of any pariſh (a). becauſe the ſaid Council extended not 

IF unto them: and laymen at the common law were nat capable of any 

tithes, becaufe they could not fue for them in a court chriſtian : but 

by way of retainer he may well have them; as 8. Ed. 4. pl. 14. 

Kegiſter, fol. 38. & Nat. Br. 41. G. And there it is held, that an 

aſſignee may hold diſcharged of tithes, and 43. Ed. 3. pl. 34. && 7. 

Adu. 6. the farmor of a parſon may ſue in the fpiritual caurt for 

tithes: and, as it is in Angbiley's Cafe, the pope might have dil. 

charged one from the payment of tithes ; ſo there may be a prelerip- 

tion that a biſhop and his farmor may hold without paying tithes. 

Wherefore, &c.— And being afterwards moved again, all Ths 

Paus reſolved, that this allegation of the refuſal of the plea is 

npt the ſubſtance of the plea, but a furmife, which was never tra- 

verſable; eſpecially where a modus decimandi ſhall come in queſtion ; 

pon, 925 704 28d that this preſcript ion for the farinor is good, and as well as if it 

dad been by the bifhop himſelf} for the leſſor himſelf being of right 

=o ee diſcbargad, tha farmor alſo ſhall be diſcharged againſt the parſan; 

Hil bat peradventure nat againſt his leflor.— Wherefore it was adjudged 
3. Burr. 1273. accordingly. 2. Co. 44. 


- 


Carr 37. Palmer again Potter and others. | 
8 FT | Hilary Term, 38. Eliz. Roll 691. 
An ion will . eee upon the caſe againſt the bailiff of Northampton. For f 
Gs N - that upon a fferi facias directed to the ſheriff of the county t t 
franchiſe for Northampton, returnable OFa:. Mich. he fent his warrant to the ; 
F ALAFE 224 1. defendants, being bailiffs of Northampton, to execute it; who re- 
fire yh . ta turned nulla bona, Or. before Michaelmas ; and at Michael nat they 
criff is re- were moved from their office, and others choſen. And for this 
turnable, and #2//2 return the action was brought, and all this matter found by ver- 

amayed from dict. — And it was clearly held by all THE Cobn r, th 
their office; for void return; for the writ being returnable Ofab. Mich. the ſheriff 
har —— 1 ought not before that time to have accepted any return 4 nulla bone ; 
for he might have had ſome afterwards, and before the return 0 
7. Rell. Abr. 98. the writ. And the writ being by 3 returned after Michaeime!, 
Wan 41 +Þ go. they being diſcharged of their office, it is void ; for they have 7 
Stra. 613. authority to meddle with the return after; but if they have exceui 
2 the writ before Michaelmas, then the ſheriff might have accepted l 
Douglas, 43. their return before Michaelmas, but not after. —Wheretore It * 
2. erm Rep. adjudged for the defendant (a). | a 
n The Count held, tha Sion wauld Neri for returning the anferer „f 
Z 4 bio again the 4 — — in . kiz removal from offeo,- + 

ig executing the warrany z, os ging the Mor. 4 


can | The Ford Darcy's Caſe. ' | 
If the king Ge WARRAN TO againſt Lord Danay. For that ha clin 
pants a manor Ne be diſoharged from the queen's. nur deyons in his mine 


with ſuch pri- Moth. Kinky and Malan, in the ccunty ok Efie He pie 
vileges and fran- thas kiog Edward, the fourth granted to the dean and he 


ebiſes as — of th N th 

and chapter of St. Pay]'s armenty enjoyed theres, it is à gaod grant, heexuſs ot the Dough 14# 

ir relates s d. 4, Roll. Ar. 4% 31 4 8. C. Moor, . Gor Int 553 10 On OOF * 
8 F 8 f 5 5 2 - Pi! 


3. 1erm Rep. 286. 
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to dus divers liberties within thoſe manors z whereof one was, to The Lens | 
7. ke diſcharged of purveyance, non obſlante aliquo Hatuto; that after- = envy, 
of nds, in 33. Hen 8. thoſe manors came to the king by furren- | 
not der; that Etward the fixth granted thoſe manors to Lord Darcy, : 

ny the defendant's father, with-all thoſe liberties, franchiſes, and 

dut privileges, as the dean and chapter of Pauls, or any other, had it 

14. by reafon of any charters or preſcription, non ohlante aliquo Patuto, 

an -&- es warrante he claims thoſe liberties. The replieation 

7. v2s, that by the 27. Hen. 8. c. 24, (a) it is ordained, that alt 

far places ſhall be ſubject to the king's purveyors. Wherefore, 

li &,—lIt was thereupon demurred; and argued by ATKINSON, for 

iP» defendant, that inaſmuch as the dean and chapter of Paul's had 

es. thoſe liberties and privileges, and thoſe manors by the grant of king 

wy E:ward the fixth were given to Lord Darcy, with all fuck liberties . 

i and privileges as the dean and chapter of Paul's, or, &c. ever bad; 

Fe vith an expreſs clauſe of non ob/ante aliquo fatuto; the ſtatute 

n; thereby is diſpenſed with, which gives thoſe liberties to the king; 

Fit ind the patentee may well have thoſe privileges. But Gawyr and | 

zb. porhHAM held e contra; for the clauſe being general, of all iber- 


* tics and privileges, &c. it is to be intended of ſuch liberties 
ed ud privileges which the dean and chapter had, and were not 
rcſamed by any ſtatute. But this liberty to be diſcharged of pur- 
reyance was reſumed by the 27. Hen. 8. c. 24. whereſore it ſhall 
not be revived by general words, but by a ſpecial grant of thoſe li- 
berties by their expreſs name, with an expreſs non ob/fante of that 


or ſtatute; ſo that it might appear that the king intended to grant 

of them, notwithſtanding this ſtatute. And therefore it was agreed 

he in the exchequer, in Lord Pagel, Caſe, about 20. #/:z. (a) for () a. Roli. Abr. 
re- certain liberties claimed in the foreſt of Cannock-12vood, that whereas 193. 

ey lberty of catalla felonum were granted by king Henry the fixth to Cg. Eat. 365. 
Nis Jin that foreſt, and afterwards, by a private ftatute 28. Hen. 6. 

r. u liberties granted by him were reſumed ; and afterwards this fo- 

5 4 tet came to the king by attainder; and this foreſt was granted 

iff dier, with all the liberties which J. S. had therein, with a non ob- 

2; ſante aligus ſiatuts;, yet this liberty, which was reaffumed, was not 

of t:vived nor paſſed, unleſs there had been an expreſs mention.— 

ay and they held, that this ſtatute of 27. Hen. g. c. 24. goes to the 3Y Moor, 417 
i luceſſor, although he be not named, &c. Sed adjournatur (b). 8 s, the opi- 
q 


nion of the Court was in' favour o the queen. 


of Lunch again Spencer. Car 39. 
as Hilars Term, 36. Fliz. Roll 448. 3 

JECTIONE FIRILE of a leaſe of Sir George Prown. Upon 3 
If not guilty a fpecial verdiét was found. Sir Richard Bridges ſcoffs a ſtrangec 


0 Fa ſeiſed of this land in fee, and thereof enfeoſfrd one Winſcomb upon condition 


nd others, upon condition that they ſhould rogrant it to him and _ = 


bis feme in tail, remainder to the right heirs of 89 N. Brown, who hack to the huſ- 
regranted it accordingly. Sir R. Brown and his fems had iſſur band and wife 


4. Brown their ſon; Sir R. Brown dies; A. Brown levies a fins 5 — 4 


rith N to Sir G. Brown the leſſor and his heirs; +0 the within 11. Hen; 
* him and his heir. The mother afterwards let it to tho 52 e * 
*fendant for dis life, and died. Sie G. Brown afterwards entered miſes for ls 


te wit 1 | | miſes for life, 

10 1 warranty, or accepts a fine für once, and thereby grants and renders it for 1000 years, 

be the i A within the flatute; and the of the iſſue in tail, with remainder in fee, may enter 
& #urfciture, alho* by a ſpteial verdict the iſſue is only found to be he ſen of the donor. 


upon 


. 


— 
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Luxe upon the defendant, pretending his entry to 3 | 

| 5 11. Hen. 7. c. 20. and let it = the Dlaintif ; br Fon rag 
7. Roll. Abr. 8a f. fendant re-entered, and ouſted him. Et |, &'c.—This wa 2 
2 — by GLANVILE and DEW E for the plaintif, and 1 
1 9 KiNGSMILL for the defendant. — Firſt, Whether this wer * 
3 Co. 50. b. tail within the ſtatute? Becauſe the . dae 
To. Lit. 366 If f ha 4 + v3 bale | y are donees by feoffees ; as 
1 alſo for that this gift varies from the condition; for the condition 
1 that the gift ſhall be made by the advice of his counſel; and! 
Poſt. 524 Was not done by the advice of his counſel.—Secondly Wheth: n 
—_ |< 2275. leaſe for life only, and being without warranty bead = 
Bendl. 0. ance within the ſtatute ?—Thirdly, Whether Sir G. B wage 
| | » Drown be 

2. — 48g. ſuch a perſon as may take advantage of this forfeiture by the word 
8 or equity of the ſtatute ? or if it be given only to hs bo — 
Cro. Car. 244 hath difabled himſelf. to take advantage thereof by reaſon of this 
1 2 2 * ?- And all THE Jus ricss reſolved clearly for the plaintiff.— 
85. n As to THE Fixs r, there is no great doubt but that it is an eſtate 
4. Bac. Ab. g3. tail within the ſtatute z for that gift by the feoffees is given by the 
75 —4 Dig. proviſion of her huſband; and to make the gift in tail by the ad- 
Dru on Re. vice of his counſel, is no material part of the condition; but being 
— 184. 161. made unto him without ad vice of bis counſel, it is well enough. — 
3 „Scans, A leaſe. for life without warranty is clearly a dilcon- 
2. Leon. és. tinuance, within the intention of the ſtatute; for although the 
ee words are, that « jf the woman alien, diſcontinue, releaſe, cr 
Dyer, 89. i confirm with warranty, &c.” yet it is not thereby intended 
ely. 101. that a warranty is requiſite to all thoſe acts; but it ſhall refer to 
Co. Li 365. releaſe or confirmation, which otherwiſe without a warranty are 
_— en Ns. Not any bar or diſcontinuance, And therefore it was ruled in the 
cov. 161, court of wards, by the advice of Wray and ANDERSON, that 
where ſuch a feme, tenant in tail, accepted a fine, and thereby 
granted and rendered the land for 1000 years, there was not any 
diſcontinuance nor warranty : and yet it was ruled to be within 
the ſtatute z for otherwile the ſtatute ſhould be utterly defrauded. 
And it was ſo ruled by the advice of all the other Juſtices of 
| England: fo every act which is a diſcontinuance of itſelf, al- 
Noll. Abr.878. though it be without warranty, is within this ſtatute— IRD, 
—— * 5 I hey alſo all reſolved (although it be a new caſe, and the more 
1. Leon. 162. difficult), that Sir G. Brown is a perſon who well may enter for the 
Dyer, 362. forfeiture within this ſtatute; for it is clear, that by this fine le» 
8 . "a vied with proclamation by A. Brown, being iſſue in tail in the life 
of his mother, thz eſtate tail is barred thereby; and it 1s quaſi 3 
giving of the eſtate tail to the conuſee; and, at the leaſtwiſe, the 
remainder in fee paſſed by that fine-to Sir G. brown, ſo as he ba. 
the remainder at the time of this diſcontinuance made, and tac 
tort is done unto him; and then he is within the words and intent 
of the ſtatute, to enter for the forfeiture : for the ſtatute is, © That 
6 all diſcontinuances ſhall be void, and that it ſhall be lawful for 
© him to whom the reverſion or remainder is to enter, &c. 80 
the words of the ſtatute are clear; and it would be ver) bard to 
reſtrain the intent thereof, that the entry ſhould be given to the 

heir only. And although the yRov180 is, that it ſhall not exte 
to alienations dr diſcontinuances made by aſſent of the heir; fo 
therein is intended, tkat the ſtatute. doth not give ad tage io 
any but to the heir, to whom the authority is given to — 


6. 
1 
=- * * 
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would be unreaſonable to tie the general words by 1 terial Lrucn | 

proviſo; and this aſſent may as well be given by him in erfion 3 

or remainder where there is not an heir, as well as by the heir. 

And clearly, as this caſe is, A. "Brown,: who is, heir, cannot enter; 

for he gave all his authority, title, and intereſt hy his fine to Sir 

G. Brown, whereby he is the perſon who ought to ente. 
ANDERSON ſaid, that after this fine levied the feme, who was 

in, might well be ſaid quaſi tenant in tail after poſſibility of iſſue j | 

for no iſſue of her's can inherit: and ſo it is where baron an 

feme are tenants in ſpecial tail, and the baron levies a fine with 

proclamation and dies, having iſſue, the feme enters, ſhe is quaſi 


* tenant in tail after poſſibility, &c. ; for no iſſue had by her can 


inherit the entail by -reaſofifof-that fine. And ſo upon theſe rea- 
ſons they all reſolved for the plaintitt. 6 1; <7 7 


« 
: 


An objection was madey that 4. B. was not fou d to be ſat A dete ot finds 


> 2 


and heir of Sir Richard Bridges, and then his fine conveys — ing a ſpecial ver- 


dict ſupplied by 


to Sir G. Brown. And altheugh he be found to be ſon to intendment. 


Richard Bridges and his wife, that may be true, if he be his ſecond 


ſon; and ſo there is not a ſufficient, title found for the plaintiff, Coop: | A 


hut all THE Cour reſolved, that this being in a verdict is well 1. Term Rep. 


enough; for being found to be ſon, and none othe found to be 141- 
heir, he may well be intended to be ſon and heir of Sir R. Bridg s. 
Wherefore it was adjudged for the plaintiff. Vide 3. Co. 50. > 11244 | 


 Mayn againſt Beak. | nos | c 40. 
Trinity Term, 38. Elis. Roll 1738. ML 


DEBT upon a leaſe for years, made 26th June, 26. Eliz. haben- A leaſe oben. 
dum à felo Annun. ultim. præterit. for 35 years, rendering the from the 


firſt ten years 4ol. annually upon the firſt day of OFober, and the — = 


lalt of March, a quis portionibus ; and after the ten years, 46l. 138. 4d. ſhall, in reſpeR 
upon the ſame days; the firſt payment to begin the firſt of Ocho- of fin, be com- 


ber next following: and for 231. 6s. 8d. due upon the laſt as en ome age 


4 day, though it 
March, 36. Eliz. the leſſor brought this action; and it was there- — —ͤ— 


upon demurred.—SAVEL, for the defendant, moved, that he ſhould mene in iert 
have but 20l. at that day; for the ener is to have gol. for every a wha 7 
year during the ten years; and the ten years do not expire (bein 1 
accounted from the making of the leaſe) until the 26th of June, 2 5 
36. Eliz. for from that time only the leaſe had his eſſenck; and 3. Burr. — 


the leſſor is to have 40l. for ten years, which otherwiſe he had to 1198. 


not. — Tux Cour reſolved for the plaintiff. For although the 


leaſe in intereſt begins not until the 26th of June, 26. Elia yet in 

| - account of the number of years it began the Annunciation be- 
re; ſo that the ten years expired at the Annunciation, 36. Elia. 
and then the firſt reſervation ended; and every day after 231. 6s. 8d. 
„to be paid. And now although the leſſor cannot have ten years 
together 40l. but ſhall fail in one of the payments, yet that is not 
material; for it is impoſſible that he ſhould have it ten years and 


ten — — this reſervation is,—Wherefore it was adjudged for = 
+348 -* | 
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199 * e Banyſter | : * f T* Fe 
EBP'wp6n an obligation. T je Gefendant pleadet), that be 
was" afthinted of felony, which” attainder continuts'yer in 
its foree,” Wd demands judgment if he ftrall be por to an- 
Wer; and it was "thereupon detattrred.— WaLMSTET Held, that 
r wos 2 good plea, and that he“ fhall not be pot to ahfwer; an 
fs ure sil the Inthorities in the Tk AA-BOOKSs, 2. Edth. 4. bl. l. 
4 Bau . 6: 6. Ede. 4. pl. 4. 6. Heu. 4. pl. 6.— Stamford, 107. 
is, that ue n not de put during that time to anſwer to another 


ed.—$d vide ſelony y Wr de cannot forfeir more than he had forfeited before: 


ante, 273, 214. 


2. And. 38. 
ones, 146, : 
dor, 178.753. 
Owen. 69. b 
1 Leon. 76. 
Saunmd. 


Saſkia. 


and B#iton, 18. faith, that à felon attainted ſhall not anfwer to 
any thing, unleſs to a greater felony. There is no authority in our 
books againft it: and theſe authorities are grounded upon good 
reaſon ; for there is a rule, ** the lau will not make a man to labour 


'« in; vain;” and it weuld be in vain fer ene to ſue, and in the end 
. pot to enjoy the effects of his ſuit, www, execution, which he can- 
3. Mt. 213. nat have of his lands, becauſe they are now the Jord's ; nof. of his 
21 wk, 333 


goods, for they belong to the queen: whereforg during 
iont and contracts betwixt him and others are 


that pme all obli 


| — ape diffglved. and he may be reſembled to a men who enters into re- 


s: Bi. Rep. 30, 
Fates, 6+. 


e Hop, | 
e. B. 15. 


© * 


. 
mn 


* 
* 


aud where one. js aptlawed in debt ar treſpaſs; for then the gu 


£ 


Judgment againſt him, and if he ſhould be at large t 
in execution; and yet the queen, when the. plcaſcd, 
mand executios to be done ou his body, notwithſta 


* 
* 


ligion, oro a feme- covert, who cangot be ſued without her baron, 
to whom. the hath given ber body.—AnDERS0N; BR&aUMOND, 
and QWEN,& contra. For in all the authorities which are vouched, 
there is not any judgment or ſettled opinions 5 wherefore: the las 
is to be examined how it ſtands: and in truth there are more and 
greater reaſons to maintain that he ſhould be put to anſwer than 


_ etherwilez for the- other conſtruction would be very miſchievous. 


The principal reaſon pretended” againſt it is, becauſe the queen 


| Bath an intereſt in his body, and in all that he hath, and muy cauſe 


hic i be executed when ſhe will. But that is not any cauſe 10 
ſtop the plaintiE in his proceedings i for he may procced and have 

ake his body 
migbt c 


: nding ie pe 
ty execution. There is a rule, that 5" mine hol} tabs m 4 
« ſontort dem ſra: and there is not any difference bætvint ibis als, 


may have his body in priſon, and his goods as forfeitad, god he 


bady h not his own. during this attainder ; but that, is Þ * 


diſabled to ſue any man but yet it is not to be doubted but that 
he ſhall anſwer to the ſuit of any other. It was objectodpn * 


* 


» = 

* 
* 

N ' 
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de taken in execution during the attaincer (Srfquere, H it wan not 


ed: Whereas the covenantor covenanted with tha covanantee, that of — „ 
he, at; the coſts of the covonantee, would afſire' fuck lands unte nantes che c- 


he may purchaſs anꝝ laud; and is there. he g perſonal wrong Baxreres 

hone © bm, when be is pardoned he may have his cin for R. 

The caſe of # feme-cerert is wot he * : for that is to avoid | 

the intolerabl# miſehleſs —— oY . 
: It is not reaſonable le that a man doing a wrong ihe take 

— thereof to himſelf, and take away'anochor man's attion j 

ind therefore it is fitting ha ſhauld-be: put i a,] for the queen | 

and plaintiff may he both ſerved s the queen by executing him when 

the pleaſeth; the plaintiff in the interim to have him In executign:' And 

therefore Owen ſaid, it was adjudgad in the exchequer; in one Crofts 

Caſe, where one had a judgment againſt another in debt, who was 

afterwards attainted of: fehony and imprifoacd at a. During _ | 

that time, the plaintiff py a capres tr ſaticflcies tum, and detic © © © 

veeed it to the ſheriff of Lan The telan was ern „ 

and let large; and the. party. thereupon brought deb upon the "= P 

eſcape: 15 adjudged' maintainable ; which proves, that be wight 


-ljudged, becauſe be being in, thoir cuſtody after vhe pardon, ſhould 


then de fad to be in execution for the party ?)-<Wheneforc upoy . 
theſe reaſons, againſt the ion of WALMSLET,, it, was mij, | 
that he ſhoulll anſwer. Vide Go. Entriess, 248 , 119 | 


Hallings agamfi Connard.. Foot * „ | Ener =. 
Trinity Term, 38. Fr. Roll 1) 


4. Ro *. | f | 
% apon an obbgation conditioned for +4. performance: of 0 a.coument., - 


covenants within a certaia indenture. Tho breach was affigns 10 rhea 


? 


ven 


him before ſuch a day 4 that the day was paſfod; and no aſſuranco to noh whet,. 


tendered by the covenantor, nos coſts: by the covenantes > andy aſſurgacahewill : 


Whether the covenant were broken, or not? was the queſtinu.— make before * 
lt was argued, by WII II ANS, for: the' dyſendunt, that he plein tiff tender the 

kt to tender the ceſts fixſt, othetwiſo the other ia got hound ro charges. 
make the aſſurance; and he cited 32 Hen. 7. pl. 4. and M 371. ay AE. 
and a precedent in the Book of Entries, uhere iſſus was taben-upon Moor, 454 
the tender of the coſts. — WaKBBR TON, #contras Tube covenants 5: Co- 22. b. 
or is to make the aſſurance, and that may be what ho-pleaſeth, vis. l. Wood's Con. 
fine, feoffment, recovery, and therefore he ought ro:notify his 306, 440, 447. 
readineſs to do it, and what he will da, ſa as the other might know Covp: 56. 125. 
what eoſts he is to tonden: but if he had covengnted to- mabe ſome f. Term Rep. 
certain affurance, as fine, feoffinenty recovery, &. iu ſhould hv B= R. 22g. 


been otherwiſe, + And ſo it was adjudged in this court in Frank 1; Term Ren s 


7. Forfley, (o); which GU anvite affirmed, he being of eounfe) © 2 we 
therein, — And of that opinion. was THE W HOLES Court here,; 
that the eovenanter ought to give notice! what: aſſurance ho will 
make, and to ſhew his readimeſs to do it, 6therwife the obligation 
i forieited. . Bur Wa MSL AV ſaid, there was:no-difference, wha- 

the manner of the aſſurance is left to the covenantory/ and | 

ke covenants fo make ono kind of aſſurance: far in both 

he id to de the firſt-a@, and to tender! the affaravce:: Where» 
re was adjudged for the plaintiff— But the ergy of the judgs 
cones ſtayed upon the defendant's prayer) and the master rb. 


„me, e n a „ . 
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©. would happen e here 


[ 
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518 Michaelmas Term, 38. and 39. Eliz. 1 C. B. 
Cas 3. e 0 © Woodroff again Greenwood. 


4 | e. uns Hilary Term, 38. Eliæ. Roli 912. 
In a covenant OVENANT. rf tl 5 * TAY 
that the leflee C' omaha 5 "hp arrngy er on on was, Tenant nm tail, 
ſhall quietly en- , | q im tee, lets it for twenty-one years by 
joy, Kc. with indenture; and- covenants that the leſſee ſhall enjoy it againſt all 
an exception of perſons, without: the interruption of any except the queen, her 
the king, his gheirs or ſucceſſors, exiſientib 15 ini . 
heirs and ſucceſ- | ors,” exiftentibus regibus vel reginis Angliz. The 
ſors, an inter- queen grants her reverſion to Wentworth : the tenant in tail dies 
_— by the without iflue : Wentworth enters ànd ouſts the leſſee, and he brings 
king's patentee Sand adiudond thox'3 l 8 
is 4 breach of Covenant. nd adjudged that it lay: for none are excepted beſideʒ 
the covenant. the queen and her ſucceſſors, and not her patentee. 
1. Wood's Con. 395. 411. Dough. 43- 45+ 1. Term Rep. 67 8 8 
0 l 
Can 4. Fitton, and the ounteſs of þ Northfimberland his Wife, Sir 
| Thomas Cecil and his Wife, Sir William Cornwallis and 
his Wife, and the Lady Davers, Daughters and Heirs of 


+ the Lord Latimer, Plaintiffs, again Hall and;others. 


In quare _ r IMPEDIT. The defendant pleads a releaſe of all 
— 2 actions made by Cornwallis, hanging the writ : and it was 
the next avoid- awarded that it was in bar to himſelf only; and that for the others 
4 the writ ſhould ſtand.— Gl AN VILE then moved, that the declara- 
2 ehre heir tion was not good; for they count that Lord Latimer was ſeiſed in 
of the grantor. fee of the ad vowſon, and granted the next avoidance to Lean Carew, 
1 who preſented ; and afterwards the Lord Latimer died, and it de- 
5. Co. 97- 377* fcended to them; and therefore ill; becauſe there is not alledged 
6. Co. 57. any preſentment in their father, nor in any who had the inherit- 
3 ance, but only in the grantee of the next avoidance, which is not 
4. Bulſt. 8g. any title: for in a guare impedit the preſentment ought always to be 
alledged in him who hath the abſolute inheritance, and not in any 

other; and in proof thereof were cited 18. Edu. 3. pl. 15. 24. 

Edw. 3. pl. 37. 40. Edw. 3. pl. 10. 43. Edw. 3. pl. 4. 33. Her. 

6. pl. 32. % J. Edw. 4. pl. 20. g. Hen. J. pl. 23. 16. Hen. J. fl.). 
wr in which books it is held, that a preſentment by a tenant for lite, or 
for years, or by a guardian, or by the grantee of the next avoic- 

ance, is no title for him in reverſion. And that this very caſe was 

here in queſtion, Trinity Term, 26. Eliz. Roll 1108. in a guare inne- 

dit by the Dean of Litchfield; and a demurrer thereupon for this 

very cauſe. —The opinion of THE CourT was, that for this caule 

it was ill. But no judgment was given, becauſe the plaintiff di- 

continued his ſuit. Wherefore, &c.— But all THE JUSTICES, &. 

cepting Ow EN, held, that the declaration was good enough : for 

this preſentment by the grantee is in right of the grantor, 3" 

gives unto him ſufficient ſeiſin: for the books are not directly, 

that a preſentment alledged in the grantee is not good, but _ 

where a preſentment is alledged in the grantor and grantee, ! + 

the preſentment in the grantor is only traverſable; for that 15! 
principal; and the alledging of the preſentment in boch * 

double. And here the title is not only alledged by the pre 55 

ment, by alſo by the deſcent principally. Wherefore, the me 

rer being joined thereupon, they awarded, that if other wit 
were not ſhewn the firſt day of the next term, that judgment pA 
be entered for the plaintiff.— And it was afterwards adjudg The 


— fe — — 


* 


Michaelmas Term, 38. and 39. Eliz. In C. B. bet, 519 


The Queen againf Huſſey. £ Ca 51 . 


| * . | 
UARE IMPEDIT. Upon demurrer the cafe was, | King When thy king 
Henry the eighth gave a manor, with the advowſon appurte- <% 8 
rant, to Charles Brandon, duke of Suffolk, and his heirs males of ble upon a fe- 
his body. Charles Brandon, by deed enrolled anno 30 Hen. 8. re · 2 5 y—_ 
granted that manor and advowſon to the ſaid king, and to his „thoureciting 
keirs and ſucceſſors. Afterward the 34. Hen. 8. c. 20. was made: the nature of his 
and after the faid king granted that advowſon to Tannor in fee; 8 4 
from whom, by mean conveyances, it came to the defendant. ont of the inhe- 
Charles Brandon died without iſſue male; and, the church being ritance of an 
now void, the queen preſented, and the defendant diſturbed her; —.— by 
and the brings a guare impedit. he defendant ſhews all this mat- 
ter; and that afterwards there were three preſentments by the pa- 2. And. 42. 
tentees under whom the defendant claimed. And upon all this Moor, 421. 


- 6 g 5 6. 
matter it was demurred in law. It was argued by WARBERTON 2 3 + 
fer the guten, and by He ARN for the defendant, —Firſt, Whether this Hob. 323. 


grant by tenant in tail, it being good to bind his iſſue, as it is _— ons 

_ agreed by all that it was, by the expreſs words of the 34. Hen. 8. 2. Bulſt. 42. 
c. 20. the king thereby hath a baſe fee in him, and his reverſion ex- Yelv. 149. 

pectant thereon z or whether he ſhall be in as in point of reverter!— | 

decondly, Admitting that he is ſeiſed of a baſe fee, Whether this 

grant to Tannor, not reciting his eſtate, be good? and, Whether it 

mall endure as long as the baſe fee continues only, or be ſufficient 

alſo to paſs the eſtate in reverſion in fee ? —Thirdly, Admitting that 

this patent is not good, Whether this double uſurpation ſhall bind 

the queen in this action, and be a good title for the defendant ?— | 1 

As to the firſt, all THE Jus tricks reſolved, that king Henry the Co. Lit. 18. . 

eighth was not ſeiſed of any baſe fee, but of an abſolute eſtate . 

given unto him; and he was in as in point of reverter : and there jo 


; 5 n gry, + : " ob. 13. 6. 
> not any difference betwixt this caſe, and where tenant in tail, 8 


the reverſion to the king, is attainted of treaſon; ſo he hath the fee Y*!v: 150: 

corjoyned in him. And the 34. Hen. 8. c. 20. makes it clear that . 
he hath, by the deed inrolled, an abſolute fee in him. As to the !. C9: 49. b. 
ſecond, admitting that he hath two fees in him; yet the patent is f. b 


e 1. Roll. Ab. 1 gf 
pow the baſe fee, and for the reverſion in fee, without reciting 10. Co. 67. 85 
tie kin 


g's eſtate: and the eſtate of the patentee ſhall go out of 6 = 27. = 
both eliates,—As to the third, -ANDERSON and BEaUMoOND held ” © OY 


clearly,” that two or three uſurpations ſhall not put the queen out Ante. 241. 


« bolleſſion, nor gain any title againſt her: for when the queen SES 
ny any thing permanent, no lubject can take it from her by any i. Brownl. 166. 


, And they ſaid, it had been ſo adjudged in this court, although G 1270 * 

"4 queen had the ad vowſon in right of the dutchy. But WAL M- Sc. Harg. Co. 
EY doubted of the point of uſurpation, being after two preſent- Litt. 18. 8. note 

ments (a), becauſe the preſentee comes not in only by act of the (4) 

paron, but by the ordinary, who admits him. But for the other 

Points they all reſolved. —And it was adjudged for the defendant. 


(a) Dy 5 Ann c 18. no 4 . . . 
a! . * 6 „ Coe 0 uſurpation, &c. intitled t f 8 | 
G | dilplace the eltate or intcreſt of any right. e e PR e L 


Beſwick 


$820 Michaclmas Term, 48. and 39. Eliz. In C. B. 


Beſwick again Cunden. 
5 Trinity Term, 38. Elia. Nell 1038. 
An adion on -CTION on the caſe. And counts, that he was ſeiſed in fis of 
| ——— . lands adjoining to a brook, wheteof the defendant was ſeiſed: 

e for a nuſance 5 / eiled: 
wherethe plain. and that the defendant cuſlodivit & manutenuit quandam molem in 
tiff may have the brook, by reaſon whereof the brook ſurrounded his land, &c. 
hereupon the defendant demurred; and it was argued by GL ay. 


ar aſſiſe or a 
2 AM VILE for the amv. Four? by LEWwKNER for the defendant.— And all 
ſance to main- THE Jus rics reſolved for the defendant. —PFirſt, That this action 
8 upon the caſe lies not; becauſe, if it were a nuſance, the plaintiff 
Sed vide ante, might have his remedy by any aſſiſe or quod permittat. And a man 
199- 402. 466. ſhall never have an action on the 2 where he may have any 
* other remedy by any writ founded in the Regiſter (a); for this is 
21- Hen. 7-30. only given where there wants ſuch a remedy.— Secondly, There is 


Moor, 449» not here any offence committed by the defendant : for he alledgeth 


Ro. Ab. 104 
i. Loon. — * that he kept and maintained a bank ; which is, that he kept it as 


23 184 he found it; and that is not any offence done by him, for he did 
9 277. not do any thing; and if it were a nuſance before his time it is 
Ka. not any offence in him to keep it : but the — is to have bis 
* 460: „ remedy to abate it by a gued permittat : and therefore the cafe here 

on F. N. B. 6 nf + | 4 
iffers from 4. Af. pl. 3. for there the uſing was a new nuſance, 


427+ ; . 
but is not ſo here, Wherefore it was adjudged for the defendant. 


2 Both theſe actions of afſi/e of nuſanct the nuſance, but only tecover damages te- 

quod permit tat are now out of uſe, and courſd muſt be had, if the defendant bt 

pave given way to the action on the caſe; obſtinate, to the old remedies. 3. Þ 
u 

j 


Casz 6. y 


t as the party cannot, by this action, abate Con. 422. 


Carr 7. Whyddon's Cafe. 


The delivery of A NNUTTY. The defendant faith, that he deliveted the deed of 
a deed canngt be arittuity to the plaintiff as an eſcrow, to be his deed upon 
_— re certain condition to be performed, otherwiſe not : and that the 
the party him- condition was not yet performed. The plaintiff demurred ; and, 
ſelf as an eſcrow. without argument, adjudged for the plaintiff: for the delivery of 
Vide poft: 835. f deed cannot be averred to be to the party himſelf as an eſcrow, 


| Cor Lit: aþ- + Vide tg. Hen. 8. pl. 8. 29. Hen. 8. and Morice's Caſe, Dyer, 34 


Shep. Touch. 36, h, 3 5. a. in margin. 
9. Co. 137. . + 
c e Damport again Sympſon. 


CTION on the caſe. And counts, that he was «d of 1 


fountain of filver to the value of cool. and delivered it to) 
U it, and to render 2! 


Ans Alenentbe 
caſe —— not lie | 
again mn 17. to tranſport beyond fea, and there to fe 
3 — account thereof to the plaintiff, which the ſaid J. D. brake, - 
whereby the converted to. his own uſe. Whereupon the 4 . * 
ue. An 


Plaintißreco. action on the cafe againſt him, wherein they were at a 
— ge "defendant. being produced as a witneſs on the part of J. D. = in 
ve the value of 19% vn 


wouldotherwiſe ſwore that the faid fountain was not worth abo 42 
— N whereas, in truth, it was worth gool. by reaſon of * 
Owen, 188. oath the jury gave to the now plaintiff but 200ʃ. 2 
2. And. 2 whereas they would other wife have givers more damages; 22 
3 he brought this action. The defendant pleads not guilty, a0 arp 
againſt him, and damages aſſeſſed to Zool. And it was mo = 


Michzelaias Term, 38. and 36. fliz. fü U . 321 


n of judgment, that the action lay not; for the law intends Diutorr | 
_ f — 4 to be true; and therefore until the ſtatute 978 „ = 
of z. Hen. 7. c. 1. Which ves power to examine and puniſh perjy- / 
ries in the ſtar- chamber, there was not any puniſhment for any falſe Cto. Jit. 69ts 
oath of any witneſs at the common law: and now there is 2 form of wes; 
puniſhment for perjury provided by the ſtatute of 5 Elia. c. 8 
aud if this action ſhould be allowed, the defendant might be twice 
puniſhed, vie. by the ſtatute, and by this action, which is not rea- 

E of that opinion were ALMSLEY, Ba au MOND, 

and OweN, that this actiön lies not; for at the common law there 

was not any courſe in law to puniſh perjury: but Jet before the ſta _ 
tute of 3. Hen. 7. c. 1. the king's council uſed to aſſemble, and pu- 4. laft. 12. 
niſhed ſuch perjuries at their diſcretion. And if he ſhould be. Fate | 
niſhed in law by this action, there would be ſome precedent of it 

before this time : but being there is not any precedent found thereof, 

it is a good argument that the action is not maintainable. And it C Lit. Se 
appears by Dyer, 242. that at the common law there was no puniſh- 108. 

ment for perjury but in cafe of attaint; but in the ſpiritual court 

pre leſſone fidei in caſes ſpiritual they uſed to puniſh them; and here 

they wonld in this action draw in queſtion the intent a the zurors 

what greater damages they would have given, unleſs for this oath, 

which is fecret, and cannot be tried; and therefore to puniſ a man 

for his oath upon a ſecret intent would be hard; and if this might 

be ſuffered, every witneſs would be drawn in queſtion.—WhereforE 

upon theſe reaſons they held, that this action lay not, and gave 
jadgment for the defendant, againſt the opinion of ANDERSON, 

who conceived the action was maintainable. 


\ 


| Ive againff Sams. 1 C, 46 
Trinity Term, 38. Eliz. Roll i dcs. | 
* A8 TE. And counts of a demiſe for thirty years made to the If a man lets his 
defendant of the manor of Tottenham, in er. The deſen- aner re 


dant pleads nen dimiſt modo et formd; and thereupon a ſpecial ver- 2 | 
diet was found, that J. S. let the, manor to the defendant for thirty and if lie after- 


years, 4 exceptis omnibus 22 et ſulbeſiis ;, and afterwards made vnd, grants a 


| he ſame 
awther leaſe to the ſame leſſee for ſixty years of © #lþ woods and-1ofts. of — 


un ler woods growing, and being upon the manor without impeach- wd growing 


** of waſte; and after that made a third leaſe to the fame leſſet 2 e 
or thirty years of the manor, to commence. after the end of the firſt grants a term 


term. The firit teria expires, the leſſee afterwards cuts down trees) ct tte e 
| 9 Ive having the reverſion brings waſte, Bt fix Ec. | — 


to commence 


Heaux, for the plaintiff. The queſtion is only, Whether P 
> exception, or the ſecond leaſe, the wood be ſo ſevered from the acceptance 


ue manor, that it doth not paſs by the third leaſe of the mator'; * ee 

aud whether this third leaſe is not an implicit ſurrender and drown- —— 

1 of the ſecond leaſe? And he held clearly, that the woods and of the ſecond 

——— notwithſtanding this exception and the ſetond leaſe, 8 eee 

> . parcel of the reverſion of the manor, and paſſed by the ſevered from 
d leaſe of the manor, —And ſo is the opinion of PoKTMAN in the manor. 


90 *n, dor and Dyer, 223. | Toll. Ses 25 
. . 3 SE | FS. gg 
vc bx. a6, E 143. 2. Roll. Abr. 455 — 19. Cro. Jac. 487 Tod. 49 


=» - ny ww — 4 IM 
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GLANVILLE 
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Iv: 
agar fl 


Saus. 
Co. Lit. 4. 218. 
324. 338. 
2. Roll Abr. 496. 


oor, 636. 
Cro. Jac. 8 4. 177. 
10. Co. 53. 67. 
Cro. Car. 502. 
Leon. 303. 
Owen, 48. 97. 


Poph. 30. 
=» 2. Vent. 326. 
3. Leon. 244+ 


3. Bac. Abr. 


| 458. 462. 

5. Com. Dig. 513. 
Shep. Touch. 77. 
Pigot on Recov. 
48. 


4. Co. 63. 


Sell qu ere de ces, 5. Co. 11, 


Michaelmas Term, 38. and 39. Liz. In C.B, 


GLANVILLE & contra. Firſt, By the exception the ſoil is ex. 
cepted, as 14. Hen. 8. pl. 1. is, and during that time it remains 
excepted and divided from the manor to all purpoſes. But if on: 
let an acre parcel of a manor for years, the reverſion there is parcel 
of the manor, and ſhall paſs by a grant of the manor; but a leaſe 
of the manor excepting an acre, the acre excepted is not any part 
of the manor to any purpoſe, and ſhall not paſs by a leaſe of the 
manor : and this difference appears by BRouLET, in Plato. 104. 
and 38. Hen. 6. pl. 38. Then the ſoil of the wood being ſevered for 
the time, it ſhall not paſs by the third leaſe of the manor : and the 
ſecond Jeaſe doth not conjoin them to the manor; for thereby the 
foil is not let, but only the wood growing, &c. which extends only 
to a leaſe of the trees, ſo it remains always ſevered. 'Whercfore this 
iſſue is found for the defendant, that he did not let, &c. 


WALMSLEY., It is agreed in Culpepper's Caſe, Dyer, 184. that 
if I fell trees growing within my land, they are now become chat. 
tels; but if I buy them again, they are now rejoined to the inhe. 
ritance : and here by this exception of the wood the ſoil is ex- 
cepted, and ſevered from the manor in poſſeſſion, but it is parcel 
of the reverſion of the manor; and there is not any difference 
where parcel is let and where parcel is excepted, ſo it paſſed by the 
taking of the third leaſe, which was clearly a ſurrender, or extin- 
guiſhment of the ſecond leaſe preſently, although this third leaſe is 
to commence at a day future, as it hath been agreed in this court; 
becauſe by his acceptance he allows the leflor able to let the land 


during the other leaſe. 


ANDERSON. There is no doubt but that the ſoil of the wood 
is excepted, and yet it remains parcel of the reverſion of the manor, - 
and ſhall paſs by a grant or leaſe of the manor, and ſhall be reco- 
vered by a recovery of the manor : and there is not any difference 
to this purpoſe betwixt a leaſe of parcel and an exception of parcel | 
of the manor. And I agree, that if trees be ſevered from the ma- | 
nor by grant, yet, if they afterwards return to him who had tbe | 
manor, they are rejoined, and are not chattels in him; and that bis | 
acceptance of the third leaſe was preſently a ſurrender or extin- 
guiſhment of the ſecond leaſe : for he could not have the land and 
trees in him in ſeveral degrees, but the trees ſhall be rejoined to the 
land by the laſt leaſe : and if leſſee for twenty years takes a leaſe 
for ten years, to begin at Michaelmas, there is no doubt but that 
the term for twenty years is ſurrendered or determined preſently; 
for by the leflec's acceptance the leſſor hath power to make 2 ben 
leaſe during the former, and at the time of the leaic making. 


Wherefore, &e. | 


BrEaUMoOND agreed with him in omnibus. —Wherefore (ab cult 
Owen) judgment was given for the plaintiff, —NoTE. Wal 
SLEY faid, if one bargains and ſells his trees to one, and aſter 1 
the land to him for years, the trees are now rejoined to the land 
ſo that if the leſſee cuts them down, he ſhall be puniſhed in walt 


Brown 
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Brown agaif Terry. 
. Hilary Term; 37. Eli. Roll 626. 


THE caſe upon demurrer was, It was found by office that J. S. 
T who held of the king, died without heir. . S. as heir to J. S. 
traverſeth this office, and was at iſſue with the queen, that 7. S. 
dd not die without heir. Hanging this iſſue, he made a fevffment 
of the land, with letter of attorney to make livery. The iſſue was 
tried, and judgment was given againſt the queen; and after that 
judgment, and betore the writ of amoveas madnum executed, the at- 
torney made livery according to the deed ; and, Whether this were 
2 good feoffment or not f was the queſtion.— Firſt, becauſe the 
heir, at the time of the making of the deed of feoffment; had no- 
thing, &c,—Secondly, Becauſe at the time of the livery executed, 
the queen's hands were not moved; and ſo the livery was during the 
„ N 

DaxigL, ſerjeant. By the judgment the queen's poſſeſſion is 
utterly defeated, and is in the heir before any amoveas manum 


523 


Cas 50. 


The king's tes | 


nant may make 
a feoffment and 
livery before 
livery ſued, or 
an amoveas mas 
num executed. 


Ante, 463. 


2. Roll. Ab. $a _£ 


9. Co. 98. a. 


F 


awarded ; for that is only to this purpoſe, to compel the eſcheator Ante, 465. 


to avoid the poſſeſſion, it he will hold it againſt the judgment : and 
{os the opinion of Stamford, 78. 10. Af}. 2. 10. Edw. 3. Aff. 156: 
The difference is where the queen ſeiſeth by title; for then her title 
being determined, there ought notwithſtanding to be livery made to 
him who hath the right: but when ſhe ſeiſeth without cauſe; and he 
who hath right hath judgment for him, he may enter without livery ; 
ws 5. Edu. 3. Quare Impedit,” 34. The deed of feoffment before 
the judgment is good; for the party had always the right of inheri- 
tance and the freebold of the land. Wherefore, &c: | : 

AxDEKSON. There ought not to be a traverſe where the queen 
by office is entitled to the fee in the land, unleſs it be in caſe where 
in office is found after an attainder of felony or treaſon z in which 
caſe it is given by the 2. Ed. 6. 0; B. OW EN aid, that this traverſe 
ls given by the J4- Edw. 3.c.14. Vide Stamf. 61. 36. Edw. 3: c. 
i} 8. Hen. 5. fl. 19. Rich. 2. title ® Traverſe,” 35. and 47. 


ANDERSON, If the judgment be good, yet the queen is not 


out of poſſeſſion until the writ of antoveas manum executed; and 
then the livery is void, and the deed is not good ; for at the time of 
the ſeolſment he had not any authority to make livery: but ir is good 
io be adviſed therein. 7 hs 
but BEAUMOND contra, that the poſſeſſion is out of the queen 
the judgment, for the reaſons before ſhewn ; and the livery is 
ell made by the attorney, the queen being out of poſſeſſion. . 
Owen. The deed, being void at the frit, catinot be made good 
2 lublequent act; as, if I make a deed of feoffment of land which 
dare not, and ſuch a letter of attorney, and afterwards I purchaſe 


land, yet this deed is void: ſo here: Wherefore, &c:=—WaL ns 
EY ab/ente edjournatur. 


at afterwards, the ſame term, it was adjudged, that the livery 9. 


bend for by the judgment the queen's hands were immediately 
ad be had authority ty execute livery upon the land. 


, Nn 2 Laughter 


Co. 8g. w 


_ 


/ 


„% Michaelmas Term, 38. and 39. Eliz. In C. E. 


Cavs 8. ; Laughter agamf Humphrey. 
1 R EPLEVIN. The caſe was, That a man and woman bein 


ce intermarry "x" 2 We” ; 
and levy a fine jointenants in fee of a manor intermarried, and after levied ; 


to A. who ren- fine thercof to a ſtranger, who rendered it to them in tail. They 
2 kes have iſſue three daughters. The baron dies; the feme takes 2 fc. 
moiety is with- cond baron, and they levy a fine, and retake it in ſpeciat tail. The 
in the protection feme dies without iſſue by the ſecond baron. The daughters enter. 
2 hong * 7A leſſce for years of the ſecond baron diſtrains a copyholder for his 
Ante, 14. 514. rent: he brings a elevin; the other avows, and did not aver the 
3 life 7 the _ —_ — — 8 —— Ae . tn be ill. It 

"4 tt was here moved, — irſt, ether the firſt eſtate tai within the 
— Rep. 50. 60. 11. Hen. 7. c. 20.? And held clearly that for the one moiety it was; 
vg WM Re · but for the other not.— Secondly, Whether the eſtate in fee be 
Com. Rep. 363. within the 11. Hen. 7. c. 20.? And it was held by all the Juitices 
3. Com Dig. 71. that it was not, for it may go to a collateral heir; aud this ſtatute 

2. Bac. Abr. 93- doth not provide but for the heir in tail only. | 
The' lord of a Thirdly, It was moved, that an atytury cannot be made for rert 
— any 5 of a copyholder in this court, no more than an ejectione firme, which 
iſfuing out of a is not for the leſſee of a copyholder. But all THE Cour contra; 
copyhold. for there is a great difference between the caſes; for the gedit 
4A - firme is brought for the copyhold itſelf; but this avowry is for reat 
1. Bac. Abr 490. due to the lord, which is a duty at the common law; and therefore 
Salk. 186. an avowry may well be for it; as 8. Rich. 2. „ Avowry,” 86, . 


Gilb. Ten. 308. Wherefore, &c. 


Coon ge. Bonner againſt Walker. 
Valanes. YVYOWRY. The iſſue was, Whether the place, WHERE, &. 
Cowp. 766. was the freehold of the avower or not? and it was found by 


Dovgl. 183 the verdict, that it was the freehold of the avowant's wife.— EU rex 
„erm Kep. CostaM, it was found againſt the avowant : for when he faith f 


85 freehord, it is to be intended his fole freehold, and in bis own right. 
Wherefore, &c. 5 NONE 
See 11, Geo. 2. c. 22. f. 19, 
C 53. Muallet againff Vallet. l 


How a manor "P RESPASS for lands in North- Payton, in Somer ſetſbire. —lt 1255 
may be convey» held ER CURIaM that a manor in reputation, which is noc 
—_ = a2 manor in truth, will not paſs by the name of a manor in a fie d 

_ common recovery, for they ſhall not be taken by intendment: b 
6. Co. 64. b. otherwiſe it is in a conveyance; for there the intent of the parties 


N * 7 — 4 | 
1 þl + will WP it. | J 
2. Bac. Abr. $44 545+ Cowp- 349. 1 g de 
ca 54. „ Townſhend againſf Wale, * 


: Trinity or Hilary Term, 35. Eliz. Kall 1244 


\ 1 R a "Ip 0 
A man ſeiſed of I TPON a ſpecial verdict the caſe. was, A man ſeiſed of han 1 
lands in poſſcf- poſſeſſion, and of cther lands in reverſion, upon 3 oY 
ſion and rever- a : | q wana” I. his executors * 
fon, deviſes to for life, deviſeth by his will in writing, that his e 
th xccutors - by 
—— and after to be ſold. One vf them dies. The reverſion falls in. A fale of 1 
the two ſurviving executors. is good, Ante, 26. Qwen, 155. 2. And. 59. Moor, 34!» 5* 


on Dev. 292. 297. Cowp: 464. ww 


—— — — 
— — 


n | | 
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have all his lands free and cuſtomary in D. for ten years to perform Tou, 
| his will and the will of His father, with the profits thereof; and that * meg 
a8 after the ten years his executors, or any of them, ſhould ſell n for 
* the payment of his debts. ie makes three executors, and dies: the 
4 one dies; the ten years expire; the tenant for life dies; the two 
_ ſurviving executors ſell the land, &c.—SPURLING. This fale is 
"tx not good. Firſt, the reverſion of the eſtate for life paſſed not, be- 
his cauſe he had other lands there to ſatisfy the words; and it was not 
the his intent to pals it, becauſe there were not any profits to be taken 
I thereby. Secondly, Ihe ſale by two executors is not good; for it Ante, 26. 
8 ought to have been by all, or by the one of them only. But THE 
3 Cour reſolved to the contrary in both. Wherefore it was ad- 
de judged accordingly, 3 
ices Soulle againſt Gerrard. | Cas 55, 
181 '  Michaelmas Term, 37. & 38. Er. Noli 1139. | 
rert PJECT IONE FIRM E. Upon not guilty pleaded, a ſpecial A deviſe to ore 
hich verdict was found, that Richard Baker was ſeiſcd of his land of four ſons and 
FR in ſce, and held it in ſocage, and had iſſue four ſons ;- and deviſed _ : ped ho 
" it to Rickard, one of his ſons, and his heirs for ever; and if 4 ade age, 
rent Richard died within the age of one-and-twenty'years, or without n 


* ile, thar then the land ſhonld be equally divided amongſt his other ſons joint- 
* three other ſons. The deviſor died. Richard, the deviſee, had ly. The devifee 
inne Mary, and died within age. The three ſons enter, and let — — 3 
to the plaintiff, The defendant, by Mary's command, ouſted 2 
hi. —GLANVILE for the plaintiſf. It has been objècted, that this Adjuiged that 
remainder ſhould not take effect, unleſs Richard died without iſſue 1 eſtats 
and within age; for this disjunctive or ſhall be taken for the co- 1 
pulative and: but that cannot be; for that were to conſtrue the Moor, 422. 


3 againſt the direct words of the deviſor, which never ſhall 1 
.—decondly, It hath been objected, that this remainder is li- 299. 415. 448. 
nite to depend upon a fee ſimple ; which cannot be. I agree Bridg: 1. 


wat at the common law, as 19. Hen. 8. pl. 8. and 29. Hen. 8. 3 


ie", :3- a remainder cannot be limited to depend upon a fee Gilb. Dev. 34. 


ape: but after the 32. Hen. 8. c. 1. it well might; for the Ray 453+ 
ſtnute gives lib 1 | 3 3. Bulſt. 195. 
| erty to every owner to diſpoſe of his land by de- Salk, 233 146. 


Vie at his will and 


13 d pleaſure; ſo thereby the land ought to paſs ac- Ld. Raym. 506. 
9G 2g $0 the will of the deviſor; for ſo the act of parliament wil- _— er, Will iz. 
by und as a reminder may be limited to depend upon a fee 1. Stra. 130. 


: 0 
* parliament, ſo it may by a will ; which is to be cons 2. Stra 1725. 
* in ſuch manner. Aud this is the opinion of MonsoN in 3 234.410. 
den 2 | : "OM + 
Ky ke ag here, if it cannot be good by way of remain- Vougl 264.324. 
ited (all all be as a ſeveral deviſe; ſo that the remainder. li- 337. 
1 be as a ſeveral deviſe, and as a revocation of the firſt 7 ferm Rep. 


eſt 
© alter ſuch an act done; which may well be —ANDERSON. * oo 


he words in t . . f 
. il 201 . — _ of parliament, that “he may diſpoſe at his 


p are not to be conſtrued fo largely as hatl 
en (aid ; * gely ath 
3 Arp ray may diſpoſe at his will and pleaſure, fo as it be 
Qther . Fe e rules of law, *otherwiſe it is a vain will: and if 
urdities = * ſhould be made thereof, there would many ab- 
Engle, uin . gy In dare. caſe, if the limitation had been 
bez 4 ed without iſſue, &c.” it were plain that it c 416. 
* tail; for that ſhews what heir ought to have it, and 88 


explains 


— mM 4 : 


/ 
.. 
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parker explains the former limitation, and is nat repugnant thereto : and 
Gonnany. I conceive that this part of the limitation, 4 if he die within age," 
is utterly void; for a remainder cannot depend upon a fee, and 
then it is all one as if the limitation had been ſingle, « if he die 
« without iſſue :” ſo Richar had an eſtate tail which deſcended 
to his daughter; and ſo the defendant's entry was lawful. Where. 
fore, &c,—WaLMsLEY. The words in the ſtatute, « at his will 
and pleaſure,” are to be conſtrued, that he is enabled thereby to 
deviſe by his will to what perſon what quantity of land and what 
eſtate he will according to the rules of law; but it enables him 
not to make any deviſes againſt the rules of law : and here the de. 
viſor hath giyen a fee, ſo as nothing remains unto him : where. 
2 he cannot to that intent limit a remainder over; for if ſo, a 
former title and eſtate would thereby be defeated by a new one, 
| which is againſt all the grounds of law; whereby a remainder i; 
(«)Cro. Jac.592- void which depends upon a fee (a). But it ſeemeth here tha: 
2 % Richard hath an eſtate tail by the words, « and if he die without 
. . iſſue, &c. He conceived alſo, that if the remainder might paſs 
Palm. 4g. upon his dying within age, yet it could not be until he died with- 
Winch. 56. out iflue alſo; for the words being, © if he died within age, or 


Fin 46. died without iſſue, then, He. this then, which ſhews the begin. 


inch. 46. | 
Bridg. —4 ning of the remainder, ſhall be when he dies without iſſue, and 


Os — . not before; ſo it is all one as if the disjunctive or had been a 
Vaugh. 251. copulative (6): wherefore the plaintiff ſhall be barred.— Be Av- 
(5) Coke, 9g. b. MOND accord. The ſtatute “ that he may diſpoſe at his will and 
_ te pleaſure” goes as well to acts executed as to deviſes; but thoſe 
4. Roll. Ab. 4 35. ought always to be ſa intended as that they may ſtand with the 
© * 'rulesof law; otherwiſe this will is vain; wherefore this remainder 
to begin upon the dying within age is vain ; ſo as the firſt part of the 
will is of no value. Then the ſecond part makes that the devilce bath 
an eſtate tail, although it be in a deed; as 5. Hen. 5. pl. 6, and 37. 
Aſeſe, 15. 2 fortiori in caſe of a deviſe, Wherefore, &c.—Owen 
accord. that the remainder cannot begin upon the firſt part of the li- 
initatien no more than if it had been upon a conyeyance or grant ; 
but that is void : then the other part makes it an eſtate tail. And! 
agree, that if the remainder might commence upon the firſt limitati- 
on, yet it ought not to commence by the words and intent until the 
other part be performed alſo, viz. that the deviſee died without iſſue. 
Wherefore here the eſtate is in the daughter. —And it was adjudg-1 

| for the defendant. | | 


Carr 56, Wentworth againſt Wright. 


» lnounden UARE IMPEDIT. The caſe was, One Davier, incumbent 
Fe mages Z Q of the church of A. was created biſhop of Saint Aſaph. I be 


Gop, the may queen thereupon preſented the defendant to that church ; and - 
and the king plaintiff, being patron, brought the quare impedit; and, ex ' 
ſhall preſerit by the queen by ' prerogative or the patron ought. to preſent fv? 
— al. the queſtion upon a demurrer.—YELVERTON for the plein. 
though the pa- Thereare in law divers avoidances of beneſices, whereof this m 
1 tion of the incumbent into a biſhop is one, whereby the church 
oft. 842. 601. 790- Owen, 144. Moor, 399 · Cro. Jac. 642. 691. Dyer, 228. 2. Roll. Abr. 343 
Yaugt, 19+ 20. 3 Lev. 377: 381. „5 5 . . becoming 


—nd# - SS - — rr —_— ** aut. — 
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becoming void, the patron ſhall have the benefit, and preſent again; 


nefit of this avoidance, as well as in other caſes of avoidance, as in 
taking of a ſecond benefice, deprivation, or otherwiſe: and there is 
not any book whereby it may be proved that there is any ſuch prero- 
ative in the queen, but only 5. Mary, Brook « Preſentment al 
« Eſgliſe,” 31. and againſt that is the opinion 11. Hen. 4. pl. 37. 
And if a church becomes void by the incumbent's being created a 
biſhop, the queen or patron may preſent ; and 5. Edw. 3. Quare 
Inpedit, 35. 21. Edw. 3. pl. 39. 1. Edw. 3. pl. 5. 6. Hen. 4. fl. 5. 
although ir appears in thoſe books that the church was void by the 
incumbent's being created a biſhop, yet the queen made not any ti- 
tle to the benefice for that cauſe ; which is a great argument that 
the queen hath not any ſuch prerogative : and fo are 44. Edw. 3. 
fl. 25. and Temps Edw. ** Duare Impedit,” 181. where the king 
(although the benefice was void by creating the incumbent a biſhop) 
made not any title. And Doctor and Student, 116. b. is, that if a 
benefice be void by death, creation, or ceſſion, the fix months ſhall 
be accounted from the time of the death, creation, or ceſſion; 
which proves that the preſentment appertained not to the queen; 
for then there could not be any lapſe. And 6. Eliz. 228. the opi- 
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WenTwoRTH 


and | know not any reaſon why the patron ſhould not have the be- We. . 


Shower, 457. 
208. * 
4» Mod. 200." 
3. 1.con. 151. 
4+ Leon. 61. 
1. Vern. 419. 
4 Inſt. 356. 
Salk. 540. 
Strange, 837. 
Wood's Inſt. 37. 


40» 
Ld. Raym. 2 Ge 


* 


nion is expreſly that the queen hath not any prerogative in this caſe. 
Wherefore, &.—DgEw & contra. The books vouched that the 


king, having title by his prerogative, did not take advantage thereof 
but made other title, are nor of any authority againſt the queen : 
but ſome of them, as 41. Edw. 5. pl. 5. and 17. Edi. 3. pl. 40, and 


the greater opinion in 11. Hen. 4. pl. 3. prove expreſly for the Poſt. 790. 


queen, And the common experience at this day is, that the queen, 
in all thoſe caſes of creating the incumbent a biſhop, hath preſented 
to his beneſices; and fo there may be many precedents thereof. In 
6. Eliz, Dyer, 228. the plaintiff did not demur upon the queen's 
prerogative; but took iſſue, that the church was void by reſignation 
before the creation. - And although it is ſaid that this prerogative 
cannot be proved by reaſon, this is not material; nor ought there 
ay reaſon to be given or enquired about the queen's prerogatiye 2 
for in regard ſhe is the head of the weal public, and defends her 
lubjeCts and their poſſeſſions, the law attributes unto her many pre- 
r0gatives, for which no reaſon can be yielded; as to have the tithes 


4 vell of others as of thoſe which are holden of her in capite z to 
5K. the temporalities of the biſſiopricks; and the like. Yet there 
y great realon alſo for this prerogative ; for the queen hath ad- 
acced the incumbent to a great dipnity, and it is her great loſs to 
9 che temporalities ot the biſhopricks : ſhe was alſo the means 
* — the avoidance of this benefice. And it is an uſual practice 
4 x queen, for the moſt part, upon creating of biſhops, grants 
alt * to hold their benefices in commendam, which is good 

eir patrons; becauſe the preſentations belonged unto her; 


au that is as great a prejudi 
prejudice to the patron, as if the queen herſelf 
bad preſented thereto, Wherefore, Ke. N 


NMarſh 


Cro. Jac. 691 · 


ot lands lying out of any parith ; to have the primer ſeiſin of all lands, 


ro. Jac. 691. 
Dyer, 228. b. 
Poſt. 542. 
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Trinity Tran, 37. Elis. Roll 132. or Hilary Term, 38. Eliz. Roll 1302 


A condition that IEC TIONE FIRM A. Upon a ſpecial verdict it was fou 
— far Da) E the-plaintiff was ſeiſed of a mefluage and lands in fee, mos 
« land from the to the defendant for years, readering- rent upon condition, « that 
aq isbro- # the leſſee ſhall not parcel out the land, nor any part thereof f 
enithe let the 40 the houſe.” The leſſce all his term i = 
houſe and pore ** c he lellce grants all his term in the houſe, and part 
of the — 4 but of the land, retaining to himſelf the reſidue of the land; and after- 
if che laſh” — wards lets part of that reſidue. The rent afterwards is arrear, and 
of rent, it will demanded by the leſſor, and accepted; and for the condition before 
bar bis entry for broken he enters; and, Whether his entry were congeabie or not ? 
— — was the queſtion.— GLANYILE for the plaintiff. Firſt, The condi- 
Foſt. 572. 553. tion is here broken, for the words * parcel out the land” is a tom. 
„ term in Eſex; which is as much as ta ſay, that he ſhall not let 
- Lem. Pig. or divide any part thereof from the houſe; but that they ſhould all 
1. Roll. Ab. go together; ſo the condition is clearly broken: the acceptance then 
—_ of the rents afterwards ſhall not eſtop him to take advantage of the 
3. Co. 64, condition, becauſe it is collateral ; but otherwife it is where the con- 
Co. Lit. 203. dition is for non-payment of rent: and this difference is proved by 
2. Com. Dig. the books, 46. A/. 5, 20. Edw. 4. pl. 18. Wherefore, &c.— And 
Wod'sInt.rs,. 25 to the firſt point, all the Juſtices, ANDERSON, WAL MSLEY, 
Cowp. 243-803: and BEAUMOND, agreed clearly, that the condition was broken: 
pe} Term Rep. for although it were objected that the land is not parcelled from the 
* houſe, but the houſe from the land; and fo the condition not bro- 
| ken in the words, and a condition ought to be taken ſtriflly ; it is 
all one, where the honſe is divided from the land, and where the 
land from the houſe; for the intent of the condition is broken, and 
| alſo the words: for the land is divided and parcelled from the houle; 
- and the dividing thereof from the houſe is the matter and ſubſtance 
of the condition ; and it is not material where it began, nor where 
the ſeparation vas made. Wherefore, &c. And iu proof thereof, 
vide 5. Edu, 3. Debt,” 15. —For the ſecond point, ANDERSON 
and BEaUMOND held, that this acceptance ſhall bar him of his 
entry; for he accepted it as rent due unto Him by the leale; 
which cannot be, if the eſtate be undone by an act precedent : for 
if. he bad entered for the condition broken, he could not have had 
the rent; and when he accepted the rent, he ſhews his intent and 
election to have the leaſe continue: and there is not any difference, 
as dd this purpoſe, betwixt a collateral condition, and a condition 
for paying rent; for the reaſon that he ſhould be barred of his 
entry is one in both caſes, viz. becauſe, by his own act, he hath 
affirmed the leaſe to have continuance after his title of entry , 
erued unto him: but the acceptance of rent due before his title of 
entry is no bar; for it being then due he might have debt for it; 
and it doth not thew any election in him to continue the leale, a5" 
doth here. Wherefore, &c.—WALMSLEY e contra in this point. 1 | 
there bath been a common difference betwixt a condition collec 
and a condition for the payment of rent: for, in the laſt caſe, 4 
Eeptance of the rent due after diſpenſeth therewith ; but not V1 
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the firſt. And this difference was agreed here in Rawlins Caſe, for Mann 
the ſhip, where the condition was for the payment of rent, anda FR ageinfl 5 
fine: after non-payment of both, he accepted of rent due afterwards. * 
And it was held to be a diſpenſation with the condition for non- 
payment of the rent, but not for the other part of the condition. 
And this difference ſtands upon good reaſon, becauſe the accept- 
ance of the rent is a good diſpenſation with the condition. And 
in that he received the rent itſelf (the non-payment whereof is - 
-his title of entry) that acceptance is. a ſatisfaction unto him 
for the rent: but it cannot be any ſatisfaction for any other* 
matter. For one thing due unto me, cannot be ſatisfaction for 
another thing due unto me; and the rent is due for the profits 
of the land taken by the leſſee. But when the leſſor is ſatisfied. | 
of the thing for which the entry is given him, (a) it is good rea- (a) That is, had 
ſon to bar him of his re-entry ; as where the lord bath cauſe of Irs the 
e/ſavit, acceptance of the rent ſhall bar him, Whercfore, &c. 004 06 | 
OwEN abſente, adjournatur.— Afterwards, it was adjudged for the Cowp. 805. 
plaintiff, | | 230 Co. 64.65, 
Lee and his Wife ggainſt Coleſhill. Css 58. 
Taſier Term, 38. Eliz. Roll 1705. ; | 
Dear by them, as executors of Smith upon an obligation An obligation 
againſt the defendant, as executrix to Calgſpill her huſband. eee 2 
The defendant pleaded the condition to be for the perform- ern 
ance of e . a certain indenture bet wixt Smith on Man 2 
the one part, and Coſeſhil] on the other part; whereby Coleſhill, ons of a ita 
being cuſtomer of London, made Smith his deputy. in the 51 of. — 
hce, and covenanted to ſurrender thoſe letters patents before a the whole. 
certain day, and to procure new to himſelf, and the ſaid Smith; 
as alſo, that if Smith died, living Coleſhill, that Colgſbill ſhould pay 
to the executors of Smith 3ool. and ſhews the ſtatute of 5. Edu. 6. 
c. 16. that all promiſes, bargains and contracts, for the buy- Noy, 102. 
ing of divers offices (whereof this is one), ſhall be void: and there- Moor, 781. - 
upon the plaintiff demurred. GL anviLE prayed judgment for the cop 46h. 
plaintiff; for there be many covenants within the indenture, 3. Co. 44 
Vhereof ſome are good and lawful ; and for them, doubtleſs, the i. And. 107- 
odlization remains good: for although the ſtatute 5. Ed. 6.15% , 
c. 10. makes the covenants concerning the buying of the office, Vide Hop, 4 
and the obligation as to it void, yet for the other covenants there- Moor, 856. 
W recited, being lawful, the obligation continues in force. Vide Carb. 230- 


5. Hen, 6. pl. 23. and 4. Hen. J. that an obligation may be avajd- 541. 


% All the parts here of this indenture concern the exerciſing 3724795; 

n bay office; and if any of the covenants concerning other ——_ 324 agg ow 

hay indenture thould be accounted good, yet the obligation is Shep · Touch. 

0 in all (but for the good covenants peradventure an action ofꝰ / 

Wigs ang lye, if they, be not performed); for the ſtatute | 

nb ic * nd to that purpoſe ſhall be void; and then, it is not 

res g duld be void to this intent, and be good for another, 

el We deen held in the queen's bench, if a parſon makes a 

Py nad is void by the ſtatute for non reſidonce, and there 

there de , en; for the performance of covenants z although 

aſe, you pe, Covenants therein which, do not concern the 
Jet the bond is entirely void; otherwiſe, all the f 

of - 
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Les and his of the ſtatute ſhould be defrauded, by putting in a lawful cove. 
Wir: nant within the indenture. Wherefore THE Court here did not 
o, ii, deliver any great opinion; but, ab ſente WaLnSLey, adjournatur. 
| —And it was afterwards adjudged, that this obligation was void 

in every part, being againſt law: 


Cant 59. Wilkinſon againſt Netberſol. 


infor- INFORMATION upon the ſtatute for buying of leather, brought 
GEE I in the court of pie-powders of D. The defendant was — 
lie in a 2 of condemned, and in execution; and being brought thither by ba- 
— Jodmone beas corpus, it was moved, that the judgment was void, et coram non 
»giyen on it is fudice: for although it be the king's court, yet ſuit ſhall not be 
not % but there upon any penal law, but within one of the queen's uſual 
widable by writ - | : L PE; 
.of error. courts at }/ fn, as Plowden, 208. Stradling's Caſe, —And 
6. Co. 20. 3. Þereto all THE Cour agreed, that a ſuit is not maintainable 
4. Inft. 252, there. But becauſe they have power to hold pleas in actions of 
2. Hawk. 381. debt, and ſo had colour to hold plea in this action, the judgment 
Dougl. 244 js not void, but voidable only by error. —ANDERSON ſaid, the court 
of pie-powders had this name, becauſe they are there to hold plea 
only of things parvi ponderis, V1Z. of contracts and other things 


done in the fair. | 
Car bo. Willis again Fletcher. 
CR: Eafter Term, 38. Eliz. Roll 1173. 


One tenant in 1 The defendant made conuſance for damage fe:- 
common may ſant, as bailiff of J. and ſhews, that B. was ſeiſed of the 
ay ff; land, which was held in capite, and deviſed it to 4. And becauſe 
but he ought to it appeared upon the matter that A. was but tenant in common 


ſhew of what with the heir, exception was taken to the conuſance ; becauſe it 


| 13 ought to have been made in the name of the heir alſo. 


Ante, 143. WALMSLEY held, that the tenants in common ought to join 
Poſt. 667. in the avowry, and the conuuſance ought to be in both their 
ws Rod zi names; for the damages are to both. | 

= gl But ANDERSON and BEaUMOND held the contrary ; for a te- 
2. Mod. 93 nant in common may ſolely defend (a), and he only may take a ci. 
wan ©treſs, although his avowry is by way of action, and yet may jul 
* tity in it. But becauſe he ſhewed not the conuſance what eſtate 
1 Vern 165. 283. the deviſor had at the time of the deviſee, but only that he was 


. 1 ſeiſed of the land, it was held to be ill: and therefore adjudged 


Stra. 763. 1221. for the plaintiff. | 
3+ Bac. Abr. 53. 1. Term Rep. 7 59. in gti. 


Casr 61. Aldworth againfl Peel. 
On jud EBT againſt Peel as executor. The plaintiff had judgment 
to recover de be D to recover de bonis teſlatoris; and thereupon a ſcire facias was 


2% teſtatoris, the a uyarded, and the ſheriff returned, gu3d nulla habuit bona teffators'3 
wa ny fo. and the plaintiff ſurmiſeth, that or had waſted the teſtators 
car de brit pre. goods; whereupon he prayed a ſcire facias, why he ſhould = 
1 have execution de bonis propriit.— And ruled by THE CouRT, 
deveflavti this writ ſhall not be awarded upon the furmiſe of the party, 2 
Ante, 216. a devaſtation; nor in any caſe where the judgment 1s 


3 teflutoris, unleſs it be u f the ſheriff, where he returm 
1 pon return of the ſheriff, we 
W a devaftavit.— Vide 9. Hen. 6. pl. 9. & 57. Fitz. F. 1 
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Gregory again Hill. e a. 
1) EPLEVIN. —The parties being at ifſue upon a preſcription to what ſhall be 
have common in certain land called Stich-Hah, in the county conſidered ſuffi. 


of Warwick, it was held by ANDERSON, WALMSLEY, and Bx aA u- or. proot of & 


dativerad theis oat , ſcription. 
ond, abſente OWEN, who delivered their opinion ſo to the jury, Ante, 


that where one preſcribeth to have common appurtenant to his 
houſe, and twenty acres of land, and it appears upon the evidence Cowp. 47. 
chat he hath but eighteen acres, or a leſſer parcel, yet he hath not 

failed of his preſcription. But if he had twenty acres, and ten 

acres are freehold, and the other copyhold, he there fails of his pre- 

ſcription ; for he cannot make a preſcription for both. So it is 

if it appears upon the evidence that part of the land was copyhold 


in hundred years ſince, but now is his freehold. | , 
| Hubert's Caſe. „„ Si 
In the Star Chamber. | | 


(VE Hubert of Norfolk was convicted in the ſtar-chamber upon If a fine be le- 
a bill exhibited againſt him, for procuring one Webſter to dc, darongt 
counterfeit himſelf to be one Alexander Gellibrand (who was then gn = 
beyond ſea), and to acknowledge a fine of his lands by the name entered on the 
of Alexander Gellibrand, there being then in court The Lord Keeper, roll. 
Porgau Chief Juſtice, GawDY one ef the Juſtices of the queen's a 
bench, and WALMSLEY one of the Juſtices of the common pleas, and 1. Leen. 115. 
livers lords,—The ſentence was, that he ſhould make fine to the N27 99: 
queen, and ſhould be impriſoned, and that the fine levied unto him 1. Mod. 46. 
ſaould be void (if it could be ſo done) by entering a vacat upon 8 64. 
the roll, or otherwiſe, as the Juſtices of the common pleas ſhould _ 25 P. c. 
belt approve; and if it cannot be ſo made void, that then Hubert, by 343. = 
fine or otherwiſe, as Alexander Gellibrand ſhould deviſe, ſhould re- Co. Read. 9. 
convey the land to him and his heirs in the fame manner as it 3 8 
vas before at the time of the fine levied. - PoPHAM ſaid, that it 611. my 
might be well made void by entering a vacat upon the roll; and 
that it was ruled in the caſe of one Holcomb in the common pleas, 
where one brought debt againſt Holcomb, and procured a ſtran- 
per in his name to appear, and confeſs the action in the name of 

eleemb ; whereupon judgment was entered. This practice being 

| rwards examined in court, and diſcovered by confeſſion, a 
= was entered upon the roll. To warrant this another prece- 
"a , 3 ſhewn, tempore Ilen. 6. — And The Lok D KEEPER ſaid, 
omar ad always noted this difference: If one of my name le- f. co. 68. 
5 "a my land, I may well confeſs and avoid this fine by Ce. Read. 2. 

14 e ſpecial matter; for that ſtands well with tlie fine: 
gov a ranger, who is not of my name, levies a five of my land 
ke 7 mn I ſhall not be received to aver that I did not levy 
the * n e in my name, for that is merely contrary to 
ke A = ſo it is of all reconuſances, and other matters of 
VWs — conceive when the fraud appears to the Court, 
ing : 7 oe 1 ee 7 roll, and ſo make 

— rang 2 1 "_ it by averment during 

(*) See Mr, Cruiſe's Eſſay on Fincy, zd. edit. p. 311. to 313. upon this ſubject. 

Bon 


A woman wh land to his ſon in tail; and if he died without iſſue, that it ſhavld 


* * 


| Ng 3 
Carr 6h, | ; Bon againſt Smith. ' | 
Devife to A. re- (GE ANVILE, /erjeant, N the qpinion of THE Cox in this 


—.— 4 caſe. A man had iſſue a ſon and a daughter, and deviſed his 


H d the - . 3 k ; 
— = remain to the next of his name, and died: the ſon. died without 


riage previeur to iſſue, the daughter being hen married: Whether ſhe ſhould have 
the death of 4. this land? was the queſtibn,—And held yer Curran that fhe 
1 {ſhould not, for ſhe had loſt her name by her matriage, but it 
30. Aff. pl. 47. ſhould go to the next heir male of the name; but if ſhe had not 
1. Vent. 363. been married at the time of her brother's death, the daughter 


— 6 ſhould have had it, for ſhe vas the next of the name. ig: bo: 


177- tea, 5 76. Jobſon's Cafe. 
1. Bl. Rep. 607. 3 2 | 
Ce 65. Hollingworth again Aſcough. 


Plea amounting Alira QUERELA upon a defeaſance of a ſtatute of 2000. 
Ow - wg and grounded the audita querela upon the defeaſance. The 
Vide Co. Lit. defendant faith, that he made another defeaſance, assqQue noc 
303. b. that he made that defeaſance: and it was thereupon demurred, be- 
1 cauſe he ought to have pleaded the general iſſue, non /. faclum; 

for this plea amounted to no more. — And of that opinion, after 

argument by the ſerjeants, was all THE Coo RT. Wherefore N 


was adjudged againſt the defendant. 


Carn 66. Block againſt Pagrave and Pagrave. 
Hilary Term, 37. Eliz. Noll 631. 

Deviſe to a wife FTYOWER. Upon a ſpecial verdict the caſe was, That one de- 

— * viſed his land to Mary Pag rave his wife until Faith his daugh- 

age, and then ter ſhould come to the age of twenty-one years, and then to Mary 

to mo and Pagrave and Faith for their lives; and the ſaid Faith the daughter 

eve . hath not yet attained her age of twenty-one years; and in dower 

hold in joint- againſt Mary Pagrave and Faith they plead, that they are not 

tenancy. tenants of the freehold modo & formd, prout, Wc. and, Whether 

Co. Lit. 182, b. Upon the matter Mary and Faith be joiut-tenants, or tenants n 

188. a. common, or how otherwiſe they hold? was the queſtion. —Av- 

1 Dig. DERSON and BEAUMONHD. If it be a term for years in Mary Fe 

* 40. 352, rate the mother, and a freehold to the mother and Faith the 

1. Ter. Rep. 389. daughter, this term for years cannot ſtand with the freeho's, | 

and therefore it is drowned, and they are immediate jo!nt- 

4 tenants of the frechold, and the iſſue is found for the demand- 

ant: but if the term be drowned only for the moiety, as they 

faid it was clear that it ſhould be, and ſhe is tenant for years, 

- remainder to- Faith of the- other moiety, it is then found for 

the defendant, that they be not tenants modo & formd, provt, Cr. 

But they held that they were joint-tenants for the reaſon aforeſa. 

—WALMSLEY agreed, that if it ſhould enure as an immediate 

deviſe, that the term ſhould be extinct, and they are joint-tenan" 

of the freehold, But peradventure the will was to make it 3 = 

in the mother, and after the expiration of the years 2 2 

cording to the intention of the deviſor, it ſhall be conſtrued ! of 

ſhould not be a deviſe of the freehold until after the years expire = 

and in the mean time-the land ſhould deſcend to the rey 

3 upon reloaſe. of damages, the defendants * 33 


Michaelmas Term, 3 
38, and 39. Eliz. In the Exchequer. 


' Sir Roger Manwood, Chief Baron. 

1 Edward Flowerdew, : ; 

t Thomas Gent, ; Barons. 

: Matthew Ewens, 

t — — — 

„Fon Leak, and John Michel, gui tam, againf Joby Howel Can 67. 
G and Jobn Hall. | 


Trinity Term; 33- Eliz. Roll 24+ 5 f 
Te, upon the 1. Elia. c. 11. And for that divers proceedings up- 


perſons unknown, betwixt 1. Jan. 33. Eliz. and 1. March, on an informm- 


l 33. Elia. in quibuſdam navibus, to the plaintiffs unknown, 3 

4 brought in from the parts beyond the ſeas, u/q. Ratcliffe, in comi- e. y2. te teco- 
0 tat. Middleſex, within the port of London, 144 pieces of buckram, . — 
A 14 pieces of cloth of gold, 124 pieces of linen cloth, and divers oy — 
5 other parcels therein mentioned; and the ſaid goods and merchan- entry made with 
F diſes, 15. Feb. 33. Elix. out of the ſhips, by way of merchandiſe, 2 — 9 
i put upon the land and diſcharged after four of the clock in the mer of thecuf- 


afternoon, the cuſtom and ſubſidy for them due not being paid tomhouſs. 

nor agreed for with the cuſtomer: of Londen, nor in any other S. c. Noy, SS. 
port, nor with their deputy, againft the form of the ſtatutes in | 
ſuch caſe provided: AND THAT by reaſon thereof all the faid 


e. goods became forfeited z whereof the one moiety ſhould be to the 
h- queen, and the other moiety to him who ſeized or ſued for them; 
'y and that thoſe goods came to the defendant's hands ; whereupon 
er he prayed proceſs againſt them, &c.— The defendants plead, that 
er the ſaid goods and merchandiſe were not at the time mentioned in 
ot the information put upon the land, or diſcharged by way of mer- 
er chandiſe, prout in the information, &c. Et hoc paratus eft verifi- 
in care —The queen's Attorney by replication faith, that they were F 
* put upon the land, and diſcharged by way of merchandiſe, prout, 
a Tc. in the information, &c. Et hoc petit, gudd inguiratur per pa- 
he tram; & prediftus defendens ſimiliter. Hereupon a ſpecial verdict 
ü, vas found, viz. “That all thoſe goods were taken by way of re- 
t- prize, and brought within the port of Penryn in Cornwall, and 
d- * that 15, Feb. 33. Elia. about twelve of the clock at noon-day, put 
ef © into two lighters, and by them brought fa the ſea-ſhore, agud 
5 . abinde refluxa, about two of the clock poft meridiem; and that 
or N the greater part of thoſe goods were put on land before four 
: of the clock pot meridiem; and that the ſaid 14 pieces of cloth 
d, y of goid, and the 124 pieces of linen, were put upon the land 
te 1 of the lighter after four of the clock poſt meridiem ; and that 
Is i there was an agreement, before the ſaid goods were taken out of 
om by = thip, made at the cuſtomhouſe at Penryn with Richard Enyt, 
- 4 ebuty of John Baſſet, deputy to Thomas Peyton, the cuſtomer 
it : there, and with the comptroller of the cuſtoms there, to anſwer | 
d, 3 the queen all cuſtoms and duties which ſhould be found 
4 : due to the queen for the ſaid goods upon view of them; and- 


: yy the ſaid Richard Enys had exerciſcd that place as deputy there 
or three years before, &c. And if upon all this matter, &c.“ 


It 


534 
Liar, Ac. It was argued divers times before the Barons, and mored, 
„ et FirsT, Whether for theſe goods, taken by way of reprize, any 


HowzL, 


ſubſidy is to be paid? for the t. Elia. c. 19. is, That for goods 
Subſidy ſhall be * brought into the realm by way of merchandiſe, or carried out 
paid on goods « of the realm by way of merchandiſe, cuſtom ſhall be Paid :” 
— ſo the ſtatute therein extends only to merchants who traffick and 
| not to goods wrecked, nor to the goods of ambaſſadors, or of 
any other man brought in for his proper uſe and proviſion; and 
ſo of goods taken by way of reprize, which are taken with the 
hazard of the lives of the takers of them, which are not brought in 
by way of merchandiſe, —But Tat Courr reſolved as to it, that 
ſubſidy was to be paid for them ; for the ſtatute extends not only 
to merchants but to all goods brought iy by any man to make a be- 
nefit by the ſale of them; and ſo it hath been often ruled before 
/ theſe times. | 

An agreement SECONDLY, Whether there were here any agreement with 
to pay theſubli- ſuch a perſon as the ſtatute intends ? for the ſtatute is, that * the 


— rar « cuſtom not paid, nor the cuſtomer, or his deputy, by and vith 


merchandiſe, © the conſent of the comptroller in the cuſtombouſe not agreed 
09 ite % with:“ and here the agreement is not with the deputy himlelf, 
Fitombouſs but with the deputy of the deputy, with the aſſent of the comp- 


who ade there troller, &c. But it was moved, that this is good enough; for the 
y — Lay deputy of the deputy is deputy of the firſt cuſtomer ; and although 
[nfo al- there be twenty, the one under the other, as the twentieth aſſignee 
though he is not ſhall vouch by warranty made to one and his affignees, 38. Adu. 


1 dai. 4. pl d 7. Eliz. Dyer, 238. if a deputy certifies falſiy it is 
4+ pl. 21. and 7. Eliz 23 puty y 
2 25 bis maſter's act, for he applies his place; and 32. Edw. 3. Bar. 
Dyer, 238. 259. commiſſion to one to make purveyance for carriage, another 
"agg as his deputy did it; and held well enough. Here Richard Enjs 
1. Co. 140, was deputy in facto, and exerciſed the place in the cuſtomboule; 
Poph. 7. and although he were not de jure, that ſhall nat prejudice the mer- 
— chants who made their compoſitions with him ; tor it would be 
i. Salk. 9s. very miſchievous unto them to examine by what authority they fit 


8 __ 2 and make their compoſition. And for that purpoſe vide 9. Edu. 
* 4. 5. grant of liberty by a king an uſurper.— 21. Hen. 6. attornment 
470. 690. by a diſſeiſor - 18. Elia. Lord Arundel Caſe, ſurrender to a diſ- 
3; Bac Abr-741: ſeiſor, and a regrant by him, held to be good. —And of that op 


— 2 nion were all THE BaRONs, that it was ſufficient for them to make 
their compoſition ; for he being deputy in facto, and fitting in the 
cuſtom-houſe with other officers, they making their compoſiion 
there, was well enough. | * : 11 

A frimeeatryat TyIRDLY, Whether this agreement, being incertain, be g 0 

thecuſtombouſe t And it was held, that it was; for being goods taken by way 

— reprize, they could not by intendment have notice what the qua. 
tity and parcels of the goods were to make a more certain compo- 

(a) Plowd. 1. ſition; and it is all one in reaſon with Fog ſſas s Caſe + IP * 

Bringing goods Fon rr r, Whether this were any putting upon t 4914 

re ſbore is a put- four of the clock pe meridiem againſt the I. Elia. c. 11. 9 100 

— thems HR BARON s reſolved, that in regard it was found = — 


oods were unladen out of the ſhips in lighters, an 
4105 to ſhore at two of the clock poſt meridiem, agud * 
fluxd, that was a putting them upon the land before the n pr 


* 
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neridiem.— And ſo for the matter in law, they all reſolved for Lea, Kc. 


the defendants. | | How ec. 


_—— 


— 


DivERs EXCEPTIONS were taken to the manner of their proceed- Goods mutt be 
ings.—PFi Rs T, It is not alledged in the declaration, that they were e way 2 
brought into the realm by way of merchandiſe, but only laid upon 4 3 
the land by way of merchandiſe; which is not any offence againſt Daties. 
the law : for goods may be brought in not by way of merchandiſe, 
nd yet laid upon the land by way of merchandiſe ; as goods of an 
ambaſſador brought into the land, who afterward dies before they 
be unladen, and then laid upon the land to be ſold ; this is no of- 
fence againſt any law.— And THE CouRT ſeemed to incline, that it | 
was a material exception (a). | (a) Noy, 88. 

reports the information good, notwithſtanding this exception. L. C. B. Parker's MSS. 

SECONDLY, The defendant's plea ought to be concluded, er de Special plead- 
lac ponit ſe ſuper patriam z and the iſſue ought not to be by replica- 10g. 52 
tion, where an affirmative and negative is before. | 

Tr1RDLY, Twelye of the jury appeared, and were adjourned ., If a decem 
to another day; and the record is, that at the day four of thoſe 4 can be a. 
twelve made default, therefore a decem tales was awarded; whereas 2 
it ought to have been, that although four of them adjourned, made journment ? 
default, yet twenty others appeared; and therefore it ought to have 
been, et quia oo only appeared, et reſduum juratorum made default, 
therefore a decem tales was awarded : and in proof hereof was cited 1. 

Rich. 3. pl. 4. 15. Rich. 7. pl. 16. But THE BaRons doubted, whe- 
ther it were not helped by the 32. Hen. 8.c. 30. and whether it ſhould 
extend to informations for the party and queen.—But at the end of 


the term judgment was given for the defendants upon the matter 
in law, | | 


| Goodwin againſt Longhurſt. | Carr 68. 

Uros a ſpecial verdict, the caſe was, That a copyholder had li- A leaſe by a co- 

cence from his lord to let his land for twenty-one years; he pyholder for 
len it to the plaintiff for three years, who entered, and being ejec- deres pears un- 
ted, brought an giectione firme.—And it was moved, Firs'r, If a let for — 
Iraſe be made by a copyholder for years, and the leſſee is ouſted, one yearsis 
when he may maintain an cjeclione firmæ thereof at the common 8 _ 
aw? And all ThE Barons held clearly that he might; for it is a — wi 
good leaſe between the parties, and againſt all others but the lord: ** the common 
and, as this caſe is, it is good againſt him alſo, by reaſon it is done Ante 69. 
dy his licence. SE CON DL v, it was moved, Whether this leaſe be- Poſt. 33. 623. 
10 bat for three years be warranted by his licence to make a leaſe 7 7 
oe 'wenty-one years? But THE BaRrONs ſpake not much thereto. 2 Com Dis. «+ 
&d adjournatur.— But afterwards u h i — 
. upon another motion, they all Gilb. Ten. 213, 

cd, that it was a good leaſe, and this action well maintainable 44.231. 


h | Ph g 865. 
2 at the common law: and it was adjudged accordingly for n 


0 » _— 3 9 * 


1 


TT 7 mn, 


lie plaintiff, 


| Buſkyn againff Edmunds. Cars 69. 
RROR b Michaelmas Term, 38. & 39. Eliz. 2 
6 rought in the exchequer chamber, and aſſigne l, Be- In debt for rent 


cauſe the plaintiff d j . 
Ep 10 — 2 5 debt againſt the defendant as aſ- fg of the let. 
ad that J. $. by his v. at he let to J. S. for years, rendering rent; ſce, the plaintiff 
. + 9. by his will deviſed to the defendant, and he catered, mult ew that 


\ was . * . . L 
3 * _ &c.z and ſhews not that the leſſee made any — K 
, | ecu or, or vue l gatiasis.— Ante, . Poſt. 5 6. 82 4 _ R — 


7 Þ=%q 


executors, 


what the value and judgment thereupon, quòd recuperet debitum prediftum. —'[h: 


tro. Jac.88. ney, and to give judgment accordingly.—DAx18L, ſerjeant, moved, 


536 Michaelmas Term, 38. and 39. Eliz. In C. f. 
Bor zun executors; nor that the defendant entered with the aſſent of the 
* 1 oY executor, nor virſute legationis; nor bath he conveyed any lawful ef. 
. tate to himſelf, but is in merely by tort; and ſo the action was nor 
(a) see Cowp. maintainable (a).—And for this cauſe aLL Tat JusTices ax 
a . | | , AND 
375. BaRONS held the declaration to be ill, and therefore reverſed the 
1 judgment. — But for the principal matter, Whether there ought to 
be made of rent. be a demand of the rent? aLL THE Jus ricks Au p BaROxs held 
Ante, 41. that there ought to be a demand, although it were payable out of 
3 the land (5), except ANDERSON; who held the eee we 
1. Wood's Con. 1aid, it being appointed to be paid out of the land, it is but a ſum 


283. in groſs, and no rent. 
Dougl. 483. 486. * . (5) See 4. Geo. 2. c. 28. 52. 
| | - Bagſhaw againſt Pl 
e 8 gainft Playn.. 
ORE Michaelmas Term, 37. & 38. Eli Ral 524. 
In debt on bond P RROR of a judgment in debt. The plaintiff declared againſt the 
far ſuch a ſum defendant, as executor to J. S. in debt upon an obligation, and 


ny N demands 471. 8s. 8d. menetæ Flandriæ attingen. ad valentiam 40l. 28. 6d. 
4 wi Fol The defendant pleaded plenꝰ adminiſiravit ; and found againſt him; 
is in Engliſh. error afligned was, Becauſe it was not enquired by the jury v 

; : IN pou 
— taking the verdict, nor by writ, to enquire of the value of the mo- 


_—_ . * that it was well enough, and the value ſhall be intended to be as it i 
136. in the declaration; and to that purpoſe cited a precedent in The But 
7. A F Entries, fel. 157. and another precedent in the queen's bench, 
1 rg why Hill. 32. Eliz. Rot. 637. betwixt Davids and W ychalls, where debt 
1. Lut. 211. 213. Was brought for 20l. and declares upon ſale of certain pilchards for 
354. 2 221. Portugaliæ, que attingunt ad valentiam 20l. legalis monete Angle ; 
. and upon a nihil dicit had judgment to recover the 20l.; and it was 
11. in notis much debated and argued. —But ALL THE JUSTICES aND Banos 
Sem Dig. 189- here held it to be error; for the value of Flamiſb money is not known 
Cath. 322 to us, no more than the value of twenty quarters of wheat, or the 
like, whereof the value is to be enquired; as 11. Hen. 7. pl. 3. and 
9. Eqw. 4! pl. 49. which is the reaſon that the plaiatitf in his decla- 
ration ought to expreſs the value thereof ; but of current money here, | 
whereof the value is known, it needeth not; and therefore the Judg- 
ment here ought to have been gqudd recuperet the 471. 8s. 8d. Fm? 
money, and a writ have been awarded to enquire of the value there- 
of; and therefore, as it is given, it is erroncous ; and for that cue 
the judgment was reverſed. | | | 


Carn 71, ; Stafford again Pooler. 
Os HA Trinity Term, 36. Eliz. Roll 223. 1 
To ſay of a m- A CTION upon the cafe for theſe words: Whereas the plaint , 
iſtrate, that he TX 34. Eliz. was, and yet is a juſtice of peace in the couney 
Cn” Gloucefler, that the defendant apud A. in comital, Gloce/Inie, ſp ; 
—— theſe words : One Webb being _ as _ of . 
accenary to ne ce ſtealing his own goods, Mr. Stafford (innuendo THE PL4 
— ati. — — diſcharged * ſaid Webb by an agreement of 
onable. « 2]. whereurto Mr. . conn was privy, whereof 30s. ran 
2 paid Mr. Stafford, and was paid to his man by bis appoint 
4- Co. 16.3. The defendant pleaded not guilty ; and found againſt him i 


1. Roll. Ab. 57.2- 
1 Nod. 21. 1. And. 120. — 143. Ld Ram. 1369. Str. 617. 1168- Jane 


Ty — — — „ _ p——— oD- — a_— 


cc 


* 
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damage of 40 marks; and judgment given in the queen's behrh for srätzend 
2 the ochtif—Ad no error thereof brought, and aſſignod, that JR. . - 
= the words were not actionable; for they arę inſenſible, and it is im- 1 8 
5 potlible that one ſhbuld be arreſted as acceflary of felony for ſtealing R 
2 his ow goods : for although one perad venture may be a felon for 

ſtealing his own goods from his bailiff, wich an intent to charge bim 
with them; yet he cannot be an acceſſory in felony for ſtealing his 
own goods; for he is therein principal or nothing (a). And although (2) 7. Hen. 6. 
* he ſaid he diſcharged him by agreement, &c. yet that is not any of- 4 z. pl. ah 
fence ; for it is not averred that there was any offence committed: 8. P. . 
and although he were arreſted, yet it may be he wils not guilty of 2 10. 
any offence 3 and he might alſo diſcharge him by agreement, and ©. 10% 
yet it is not any offence ; for it may be that in an appeal of robbery 
he compounded. —But ALL THE JUSTICES (except WALMSLBY) 
PP held, that the action was maintainable; for one may be an arcefſary 
in felony for ſtealing his own goods, viz. where he protures another 
to ſteal them: and although there were not any felony commited, 
er being arreſted for that cauſe, he ought not to diſcharge blm up: 
on an agreement for money; for it is 4 great offence, being dons 
by a juſtice of peace; and, being falſe, is a great flatider ts him; 
and ſhall be intended to be ſpoken in the worſt ſenſe, that he was 
priry to the agreement to coriceal the felony. Wherefore the Ante, 68. 
judpment was affirmed by all the Juſtices and Barons, except 


Buk WA4LUSLEY, | . | | | 
ich, Woodward againff Parr. Ciex 5 
JET upon a bill obligatory df 141. The defendant- Weoidward in a bill oblig 
for demanded oyer of the bill, which was, That Woodward ac- tory tut we 
he ; knovledged that he dwed him 141. ſolvendum und cum Gl. upon ax- folvendum is no 


count between them; and it was entered in hec verbs: and tlie part of the ublis 


ons deſendant thereupon demurred in law] becauſe it is a debt of 20l. . f 
own and not of 141. and he vught to have counted accordingly, or at 2. vent. 106. 
hor leaftwiſe ought to have counted upon the bill as it is.— And it was Cro. Car. 316. 
2 thereupon adjudged for the plaintiff; and the error now aſſigned in 3· Nc. Abr. zy. 
ec this point, But all THE JusTiCcEs AN BaRons reſolved, that Ys 
a it vas good enough; for there is but 141. due upon this bill: and that 

* r comes after the ſolvendum is void; as that which comes after 

2 i abendum, — A SECOND ERROR aſſigned was; For that this action 
A as brought by Parry and his wife for a debt due to the wife before Every plaihtiff 


de coverture : as alſo, becauſe Parry being a clerk: of the queen's 55 ſve in pred | 


| rid fer 
* it was entered upon the declaration, guerens in proprid per ſondy add a 
. Which cannot be; for although the baron hath a privilege, yet and wiſe may 


lle feme hath not. Sed non allocatar : for every plaintiff, if he will; . 4 der 


ntiff, — ) ſue in proprid perſond ; and this entry is not by reaſon of his pris duw ſels. 

y of "Ry but becauſe they are there in perſon. Wherefore the judg- 

ſpake va affirmed. | | | : wh 1 
7 s 5 2. Ld. Ruym. 1386. 3. Com. Dig. 153. 
111 | 8 3 2 | | 

* Grymſion again Reyner. | | Chun 73. 

0 be ** Hilary Term, 38. Etiz. Roll 943. 

__ A mat. For that the defendant, in conſideration of ſuch On ſeveral cau- 
(0 cothes delivered at ſuch a place, promiſed to pay 81. ; and in ſes of action ſes 


onfiderar; 8 | 
eration of a debt upon artearages of account, the defendant r 


Wd u they are 
0 good or b d, ſ. N "In 
Lnge, 185. D * hs a be ſeverally allirmed or reverſed.—i1. Roll. Rep. 24. Moor, 708. 


Cho, 1 | 
Liz, PART 11, Oo being 


— ——— — 7ꝛ— — Æð1ẽ — — 


C. ved, being indebted in 181. the defendant promiſed to pay it. The de. 


* 
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* Fendant pleaded non aſſumpſit, and it was found againſt him, and ſc. 
wen. vefal damages aſſeſſed; but entire coſts and judgment accordingly 
for the plaintiff. Error thereof was brought; and held, that the 
conſideration upon the ſecond afſumpſit was not ſufficient ; but for the 
firſt, and for the entire coſts, the judgment was affirmed ; and for 
the ſecond aſſumpit, it was reverſed. 


Carr 76. © Bedell again /i Stanhorough. 
| | Eafter Term, 38. Eliz. Roll 480. 


nem amend FEJECT IONE FIRMZZ of a leaſe at Denham of lands in the 
able: 7 the ny pariſh de Denham prædictd. After not guilty pleaded, and iſ. 
ment (a) and fue, a venire facias was awarded de vicineto de Denham; and error 
Jeofail (6). therefore aſſigned, Becauſe the venire facias ought to have been d: 
Oro. Jac. 341. Parochid de Denham, where the land lies. Sed non allocatur; for in 
Hob. 6. regard it is de parochid de Denham prædictd, the pariſh and village are 
intended to extend, and to be all one, and no more (a).— Secondly, 
Becauſe that an habeas corpora juratorum was awarded upon the roll; 
but a di/tringas iſſued. Sed non allocatur; for it is a miſconveyance 
of the proceſs, and it is helped by the ſtatute (b), Wherefore it was 
affirmed. And Trinity Term, 40. Eliz, Roll 243. betwixt Merl 


and Clapham, it was ſo adjudged. 


(a) See 21. Jac. 1 c. 13. 16. & 17. Car. 2. c. 8. 4. & 5. Ann. c. 16. and 24. Geo. 
a. c. 18. Ante, 260. 
(6) See 32. Hen. 8. c. 30. and 4. & g. Anne, c. 16. 1. Com. Dig. 316. 


Cro. Jace 343. 


Carr 74. Dixon againſt Adams. 


An afenyfo A SSUMPSIT. For that J. S. and FJ. D. were obliged to Adany 
_— ney in 4ol. and thereupon he ſued J. S. in the queen's bench, in 
ball to deliver which ſuit Dixon became bail. Adams recovered, and upon a ſire 
the bond on Facias againſt Dixon the bail, had judgment againſt him; and he, 
1 without other proceſs, paid the condemnation, and Adams in confi 
conſideration of deratione inde aſſumed to Dixon to deliver unto him the principal 
=> _—_ paid obligation, and a letter of attorney to ſue it againſt J. D.: and 
3 for non performance hereof the action was brought; and upon mm 
Moor, 710: Jfſumpſit pleaded, and found for the plaintiff, he had judgment: 
Hob. 4. : 7: mai thereupon error brought, Becauſe ir was not a ſufficient con- 
1. Sid. 31. 213. fideration,—And ſo it was held by the whole Court; for Dixmn 
Gn Abr. 17- had not done any act whereto the law would not have compe 
Wilſon, 115, him. Wherefore the judgment was reverſed. 
Cowp. 128. | 


— — 1 — cu —_—C . 


"4 Wh Wa,” tw 


$r John Popham, Kut. Chief” Fuſtice. 
Sir Francis Gawdy, Mut. i 
Edward Fenner, E/7. I Fuſtices. 
Joha Clench, r „, 

Sir Edward Coke, Attorney General. 

Sir Thomas Fleming, Solicitor General. 


@ 4-4 —_ DUET * „ ct 


Greningham again ſt Ewet. ITY 
. V. ide Ante, page 396. 9 
Tx CASE was now moved again. And Gaw vr, CLENCH, FOR EL 


and FEN NEN held, that the bar was good; for the defen- tjongd to do one 
dant hath election to deliver the obligations, or to make — 2 
in zcquittance, as the plaintiff ſhall deviſe ; then if the plaintiff will a 
bot deviſe the acquittance, he is diſcharged of the making thereof before a parti- 
by the default of the plaintiff, and by conſequence from the delivery et 19.4 is oy 
of the obligation; for he having election to do the one thing or the ee de not make 
other, it is not reaſon that the obligee ſhould compel him to perform the election be- 
the one only.—PoryHam. If it were an abſolute disjunctive condi- fore the 257 
tion, that the obligor ſhould do the one thing or the other, then the Pot. 758. 
election ſhould be tb the obligor abſolutely; and if the obligee diſa- 

bles him to perform the one part, the law ſhall diſcharge him of the !. Roll. Abr. 
other: but it is here but a conditional election, viz. if the obligee Moor, 395. 

will deviſe an acquittance; and if he will not deviſe it, he is abſo- 1. Mod. 264 
\utely obliged to deliver the obligations: and if the condition had 5 3 
deen that he ſhould deliver the obligations, or ſhould make an ac: 1. Wood's Con. 
quittance before Michaelmas, if the plaintiff would require it, it had 301- | 
ben clear that he ought to deliver the obligation, unleſs the obli. 2948) 13. 16. 
pee required an acquittance. So here. Gaw DNT. There is great 


Ackerence betwixt the caſes, Wherefore it was adjudged for the 
deſendant. | | | 


The Archbiſhop of Canterbury againf Kemp. Cart a. 


AETION of trover for divers trees at D. in the county of p- injerid ſul 
| up Che defenglant pleads, that queen Mary was ſeiſed in 5. 4 — 
2 of the manor of D. in the county of Suſſex, where thoſe trees 9 DS. 
2 and granted it to the defendant in tail; whereby he for trees, where 
them” ed thereof and that J. S. cut the ſaid trees, and granted 0 
E to the plaintiff, who loſt them; and the defendant found, and Hl bs ch roms 
*% _ them, &c. The plaintiff replies de injurid ſud proprid, hold himſell. 
Me Ma thereupon iſſue was joined, —Coxs moved, that the re- gag. 
pe was ill; for de jnjurid ſud proprid is not any plea where 8 
endant makes juſtification by claiming an intereſt in the 8. Co. 6). 4. 


2. Saund. 295. 
1. Lev. 397+ 2. Leon. 81. Cro, Jac. 559 Yelv. 158. Ld. —. 64 


002 freehold 


3 
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Azcnz1snor freehold to himſelf, as 16. Ed. 4. pl. 4. 44. Edu. 3. pl. 18. & 
of Cen- 14. Hen. 4. pl. 32. is, upon the ſame reaſon; but where ono claims 
20.4 not any intereſt, but juſtifies by command or authority derived from 
"Fg another, it is otherwiſe. —And of that opinion was THE WHOLE 


8. Co. 67.a, COURT. Wherefore a REPLEADER was awarded. 
Ante, 14. NIE e 1 


Carr 3. ' Holcomb again Rawlyns. 
| ' Eaſter Term, 38. Elia. Roll 410. gt 
If . diffeite 3. FARESPASS, for his cloſe breaking, 1ſt Augu/t, 3 1. Eliz. with a 
3 4 i! i continuando unto the 36. of Elia. The defendant pleaded, 
warde enters that long time before, &c. Thomas Clerk was ſeiſed in fee, and let 
„ eee unto him for years, &c. and gives calaur to the plaintiff, The 
ſs againſt C. Plaintiff replies, that he himſelf was ſeiſed, until by the ſaid Thomas 
— he is remitted Clerk diſſeiſed, who let it to the defendant, prom in barrg; and that 
2 ark pol. after he re-entered, and the treſpaſs MEsNE betwixt, &c. And 

Poſt. 546. thereupon the defendant demurred. 

TANFIELD, for the defendant, moved, that foraſmuch as it ap» 
28 2. „ pears that the defendant is in by title (viz. by a leaſe from the dil. 
„ 2. Roll. 564 feiſor), the diſſeiſee after his re-entry ſhalt not puniſh him for his 
11- Co. 5t. occupying the land; for he never was a treſpaſſer unto him: and 


Hed. 98 Nr in proof thereof, relied upon 34: Hen. 6, pl. 30. 37. Hen. 6. fl 35, 
87. / 2. Edw. 4. pl. 17. 13. Hen. 7. pl. 15. | 
8 But Por HAu, Gawpr, and FENNER, 2 contra. For by the 


1. Burr. 81, re- entry of the diffeiſee he is remitted to his, firſt poſſeſſion, and as 
r. Wood's Con. if he never had been out of poſſeſſion; and then all who e 
138 p. in the mean time, by what title ſoever they came in, ſhall anſwer 
83. unto him for their time: as if a difſeifor had been diſſeiſed by ano- 
ther, the firſt diſſeiſee re- enters, he ſhall in treſpaſs puniſh the laſt 

difſeifor ; for otherwiſe it would be miſchievous unto him; for 

after his re-entry he ſhalt have no remedy for the meſne profits. 

And it is not to be doybted but that the diſſeiſee after his re-entry 

ſha!l puniſh the ſecond diſſeiſor, and the ſervant of the firſt dilſei- 

ſor, who occupied under his maſter ; which was not denied by any ; 

and by the ſame reaſon he ſhall puniſh him who comes in by title; 

for that is now as a treſpaſs done unto himſelf. Wherefore, &c. 

CLENCH > contra. Becauſe the tort was not done by him who 

comes in by title, but by another; and the diſſeiſor who made the 

leaſe and received the rent is only puniſhable, and not the other. 

Wherefore, &c.—But notwithſtanding, for the other reaſons, it 

was adjudged for the plaintiff. 33. Hen. 6. pl. 46. 


„ Goff againſt Byby, and Others, 


Where theprin- A of murder againſt divers: one as principal, and 2 
| cipal is und as acceſſories; ſome. before the fat; the other as 2 
| as Ao "7" ries after. The principal was found guilty of manſlaughter oa“. 
acceſſaries before And it was nom moved, that the acceſſories ſhould be ry 
rl foe hall bo for there is not any appeal againſt them of manſlaughter: —_— 
— emer canngt be arraigned as acceſſories to the murder, the p 
> 4 acquitted, But ALL Tas CovkT held, that as to the _—_ ” 
3 2 Roll Ræy. 460, before the fact, they ought to be diſcharged ; for the verdict o 11 
ky — Lhoþ " 15- principal hath found, that there was not any precedent intent "but 
4.48. : - £5 V% 


%. 
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& but for the acceſſories after, they ſhould atifwer : for every appeal Goft 


againſt 
YBY and 


and declaration therein includes as well homicide as murder, which 


” the common plea proves, viz. that he ſhould anſwer to the feln Others 
1 and murder not guilty (a). | 1 ET Ss 7 
(i) See 1. Ann. c. 9. 3-Inſt. 36. Foſter, 363. 2. Hawk. 45S - 
It was then moved, Whether they ſhould be tried by one cenire Where a wen 
facias or ſeverally? And all the clerks ſaid, that the courſe was to — 1 1 155 
try them by ſeveral venires in an appeal: but upon an judictment 2. Hawk. 573. 
- I they uſed to try divers together. | tec doo 
bet It was afterwards moved, that the principal, after conviction, had = 22 ol £2 
he his clergy, and was never attainted; and therefore the acceſſory is diſcharged 
nas to be diſcharged, —And of that opinion was THE WHOLE COURT, r * ho if 
hat that if the principal had his clergy .or pardon before his judgment, priſoner is ſtop- 
od though it were after conviction, the acceflory ſhall be diſcharged (6) : yy clergy ap 
but if he prays his clergy after he bath had his judgment, (as he well Pdon. 
1 may) or if he be pardoned, yet the acceſſory ſhall be arraigned.— 
lil. And afterwards Co k ER, Attorney General, coming into court, was 
his demanded what he could ſay why the acceffories ſhould not be diſ- 
nd charged. And he anſwered that he had conſidered thereof, and 
35. conceived, that the difference taken was good. Whereupon they 
vere diſcharged. 3. Hen. 7. pl. 1. Vide 4. Co. 43. 
po (b) But now by 1. Ann. c. 9. on con- attainted, notwithſtanding the principal 
7 A of any principal felon, an acceſſory ſhall be admitted to clergy, pardoned, or 
ied ether before or after the fact, may be pro- otherwiſe delivered before his attainder, 
wer ceeced againſt as if the principal been See 2. Hawk. 453, 
no- | 1 | 
10 Vanſpike again Cleyſon. Carr 5. F 
fits. ACT ION for words. And declares, Whereas he was merchant, Words are not 
11 that the defendant, to diſcredit him, ſaid to one Dudley, cionable if 
el they are uſed by 


* Doth Vanſpile (the plaintiff) owe you any money.” To whom way of 


f ü d 
5 i he ſaid that he did. He then faid to Dudley, “ You had beſt call counſel.) | | 

, for it; take heed how you truſt him.” And it was thereupon . Ab. 6 
5 dem d. A d dind ic : .. * 1. £ A 67. 
FF urred, And adjudged for the defendant ; for it is not any ſlan- gull. N. P. f. 
the Ger to the plaintiff, but good counſel io Dudley. | | : _ Rep. 
her. | 
5 it Grymes again ſt Blofield. C 6. 


Trinity Term, 36. Elin. Roll 844. 


Dur upon an obligation of twenty pounds. The defendant Satisfaction is 
pleads, that J. S. ſurrendered a copyhold tanement to the uſe ne Pl» if it 


of the plaintiff in ſatisfaction of that twenty pounds, which the — j 


reſt untff accepted. It was thereupon demurred. Po HAN and 

efſo- ns held it to be no plea; for 7 S. is ons, as in - Bob Ab. 471, 

ly. , Privy to the condition of the obligation; and therefore” 7 05,97 „ 
ed 66 2 by him is not good. Vide 36. Hen. 6. © Barr,” AA AL Ls; 
— "os Ra 2 31.—Afterwards, in Eaſter Term, 31. Blix. by 

= juled fete CNS Ve celeris Jaaa abſentibus, it was ad- < FP 


il, $w2> 


Bade 


7 : 4 p , * 
* . 
: 
Ad. 
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c, Bade agarſ Starkey: 
#4 Trinity Term, 38. Eliz. Roll 143. 

Lan infant ad- TIRROR of a judgment in debt in the common pleas. The ex. 
_ punterator may 12 ror.afftigned was, Becauſe the plaintiff ſues by attorney, where 
ſue by attorney. | * pon gy e nghs 3 * ney, where 
Ante, 404 be was an infant, and ought to ſue by r becauſe the 
Polt. 578. action was brought by him as adminiſtrator, ſo that he ſued in 
1. Ro. Ab. 288, auter droit, infancy is no impediment unto him, no more than out- 
2. Saund. 212. lawry; and therefore he might well ſue by attorney. And it was 
— 30. thereupon adjudged for the defendant, that the firſt judgment ſhould 
Cro. Jac. 441. 9 0 * | e | 
1, Mod e be affirmed (a). | - | 

; „180. 1. Vent. 101. 1. Sid. 449+ 1. Lev. 299. Yelv. 130. Carth, 
my gg me - OY mpg es ner em, 

| (a) Yide Cro. Car. 441. where the authority of this caſe is impeached. 


Carr 8 Clarencieux a/as Brook again ft Dethick alas Garter. 
Garter King at A CTION for words. The defendant pleads, that the queen, 
Artus is parcel by her letters patents, dated, &c. created him King ar 


of the nam; n * F. 
and thepoſſeſſor ARMS, ef namen ei impoſuit, gud nuncupetur GAR T ER, principali 
muſt ſue and be rex ar morum; and that he ſhould ſue and be ſued by that name: 
_—y this and becauſe he was not named according to bis creation, he de- 
Ante, 224. mands judgment, /þ adio, Wc. And it was thereupon demurred. 
. | —Gawvy and Por hau held, that he was named well enough for 
. this ſuit againſt him as a private perſon, and therefore it ſufficeth 
Dig. 29. F. ig. to name him by his proper name. But if he had been ſued or were 
2. Leon. 248. to ſue for any thing concerning his office, it ſhould he otherwiſe. 
7. EN And Gawpr ſaid, although it were otherwiſe ruled here upon an 
indictment, yet it was always againſt his opinion. — But Fenxer 

ſaid, that it is a name of dignity, and parcel of his name, as Knight, 

and therefore ought to be named by it in every ſuit; otherwilc i 


* 5 b 


ſhould abate. — Et adjournatur. * 


— — 3 4a. 


dn Armiger againff Holland.. 


The kin my PROHIBITION. The caſe was, that Docter May, bring parſnn 
rue pd! erf of Northcreak in Norfolk, was created a biſhop; and the queen 

church in r- by her letters patents licenſed him to hold-that parſonage in cn. / 
mendam without inzndam. And afterwards the queen preſented Holland thereto, 


bor cheng. b. who was inducted and ſued for tithes.” And upon this matter 2 . 
8. © 21. does prohibition. was brought. —Cok E prayed a conſultation ; for the U 
a his diſpenſation by the queen only is not ſufficient : for the 25. Hen. F 

n n be o Pat by the arch- | 
authbricy.* * 8. c. 21. appoints how a diſpenſation ſhall be granted by th * 0 
Poſt. 601. biſhop of Canterbury, and confirmed under the great ſeal; and the a 

2 Ro. ab-233- ſtatvte hatli words in the negative, that it ſhall not be grante 4 1 
359. any other manner. —GoprRE Y. This ſtatute only transfers A 

| 8 4. authority of the biſhop of Rome to the archbiſhop; but the N 1 
4. Lev. ox by his prerogative at the common law, might have pt 720 fi 
. Bl. Com. 382. diſpenſation ;' which is not taken away by this ſtatute. —-4 0 
25 and FENNER held, that the king had this prerogative It ad a 

mon law; for the benefice is made void by the queen's A * t 
ſhe may well diſpenſe with her own act: then, although tnere ſy 


n ſhall never be fe- 
nd this preto- 
on” gatire 


general negative words in the ſtatute, the quee 


ſtrained by them, unleſs ſhe be exprels|y named ; a 


— 


X 


E TA 
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ire the ſtatute never intended to take away from the queen. — Arnie 
But Gaw pr ſaid, he doubted whether a preſentment upon ſuch an 122 AY 
avoidance appertained to the queen by her prerogative," or to the e 
right patron.— Cox x. I can thew you the reſolution of all the Juſ- Ante, 527. ö 
tices, that the queen in this caſe ſhall preſent.— Po HAM. So is the 44 
common experience at this day. Vide 6. Eliz. 228.—£t adjournatur. 


28 Hargrea ve againſt Arden. ; Cat 10. | 6 : 
* 5 Trinity Term, 38. Eliz. Roll 1117. | eh 
2 RROR of a judgment in the common pleas in a replevin upon a 5 ng the I 


non-ſuit, The error aſſigned was, Becauſe that the plaint in the plaintiff in re- 
county, and the recordare whereby it was removed, was inter Arden fl ais is not 
& Hargrave : but the declaration, and all the proceedings, and material aſter 
, N | . . the cauſe is 
judgment, was inter Ardern & Hargreave. And for this variance removed. 
the error was aſſigned; for that proceeding was without warrant, Ante, 170. 
and without original upon the matter. But it was held by THE 2 

N F * . . x. 2. Saund, 39+ 

I Jusrices (abſente PoOPHAM), that this variance is not material; Cowp. 176. 
for wn refert what the p/aint was in the county; for it is determin- 229. 425: 474+ - 


ed when the record is once removed, and the party declares in banco. 766. . 


” Wherefore, without any great argument, the judgment was affirm- — 8 | 
* ed. Jide 3. Hen. 6. pl. 2. 21. Edw.4.pl.6. 9 
eth Ng : 70 4 5 5g . 
r Durming againſ Ketle. CO. OF 
iſe, Michaelmas Term, 38. H. 39. Eliz. Roll 449. OY | 
an FER verdit it was moved in arreſt of judgment, that the 4 | ws writ 
: ü venire faciag was Vicecomitibus London. ſalutem : Pra cipimus a1 mi 3 
bl, ties oc. Where it ſhould be voi and therefore ill.—But becauſe Ante, 203. 
1 t was 2 Judicial writ, it was ordered to be amended: and the plain-, 10, Ah 100. 

uf had judgment. 9 | 1. Com. Dig. 


3 Camp. 407. 841. 1. Verm Rep. 782. 


Gower againſt Capper. be 
Michaelmas Term, 38. & 39. Eliz. Roll 211. 's : 


AUMPSIT. And declares, Whereas the defendant was in- Aung wilt 
debted unto him by bill in 2ol. the defendant, in conſide- lie 8 
_ the plaintitf aſſumed unto him to deliver him the ſaid bill, bat 703. 
a —_ to procure two ſufficient ſureties to be bound to the plain- ; 
— the payment of the ſaid 20l.; and alledgeth in fact, that he 1. Ro. Ab. ag. 
om the ſaid bill to the defendant ; and that he, intending to Mar, 574+ | 
8 eive the plaintiff, Py roduced two ſureties to be bound that were 4. Leor. J. 
no value, The defendant pleads, that the plaintiff had not de- . es 


vered unto him the (aid bill. And it was thereupon demurred. — Lev. 88. 29+ 


— * 


And 


Aud without argument adjudged for the plainti 

ment, plaintiff; for the -alledg= 

* he had delivered the bill was but ſurpluſage; for the = 1 

* wy or the promiſe to deliver it; and therefore he needed 

wile l + ledged that he delivered it. But a promiſe againſt a pro; | i 
= rav ground for an action. And although it be alledg» WP 

fffcient und lureties, yet when, it is alledged that they are in- 1 5 

is all one ＋ » —_— the defendant's. plea and demurrer) it 

| ever a = 1 - 

Judged for the paint, aund luxeties | Wherefore it was ad- 
| Wolf 


beyond the ſam and coſts to 131. which is more than in his count. —Sed non allcatur, 
id. | 


Case iz, - . | Wolf again Meggs. 
: ' Trinity Term, 37- Bis. Roll 1063. 
The jury canpot RR OR of a judgment in the common pleas. The error aſſign. 
2 — ed was, Becauſe the plaintiff declares in debt upon an obliga- 
laid in the de- tion of 16ʃ. to his damage of rol. And NON non ef Factum pleaded, 
claration ; but the jury found damages to 91. and 40s. coſts ; and the Caurt incresſ. 
the Court may ed the coſts gl. So he had judgment to recover his debt, damages, 


ncreaſe them 


/ 


For although the jury cannot give more damages than the plaintiff 
Poſt. 568. 866. counts, yet the Court may increaſe them as they pleaſe. Whereſore 
1. Ro. Ab. 578. the Judgment was affirmed. Fide 13. Hen. 7. pl. 16. 2. Hen. 6. pl. 


10. Co. 116. 7 Dyer, 258. | | 
Cro. Jac. 69. 297. Owen, 45. Yelv. 45. 1. Bulſt. 49- Dougl. 376. 737. 752. 2. Burr. 306. 


4- Burr. 2246. . Term Rep. 383. 2. Bl. Rep. 1300. 
. | Wye + Wet va 


| \ 

Carr 14. SGadley againſt Whitecot. 

| Mielgelmas Term, 38. 39. Eliz. Roll 464. 

dt will not ERROR of a judgment in Ludlow. For that the plaintiff was ſy:d 
—— there in debt upon the 5, Eliz. c. 4.1. 39. for uſing a trade, 

. Elz. c. . not being an apprentice to that occupation, and there recovered. 

1. 39% ' ' The error aſſigned was, Becauſe it is enacted by the 18. Eliz. c. 5. 
Ante, 77- that ſuits upon penal ſtatutes ſhall be by original or information : and 
G K Al. it is here by plaint.— And it was therefore reverſed. | 
Moor, 412.'600. Stiles, 83. 2. Hawk. 380. Dougl. * But it is now determined that the quir- 


ter ſeſlions may procecd y information on this ſtature, wp. 369. 
8 Corus again —— 

Breach of cove- T EBT: upon an obligation conditioned for the performance of 

nant. ' +4 covenants. The breach aſſigned was, that the defendant leſ- 


_ 675. | ſor covenanted that it ſhall be lawful for the plaintiff, being lefier, 
Cro. Jac. 383. quietly to enjoy the land; and that the leſſor himſelf oufted him. 
1,Ro. Ab. 43. And it was thereupon demurred; for this illegal ouſter is no breach 


2. Con! Dig of the covenant. —But, without argument, the plaintiff had judg- 


Mp Vent. * 
Com. Pig 4d. 1. Wood. Con, (eg. Comp. 665. evtl. 43- 1. Term Rep 65. 
wow Aſcue again Hollingworth. | 


A joint fete UE caſe was now moved again.—And aLL THE JUSTICES te. 


ſtaple void an T. ſolved, that debt was well brought upon it as upon an obligi- 
ane fredon tion; becauſe it never had any effect as a ſtatute : as alſo, that tbe f 

be ſued on 0 5 e F * b, 1. 
as 4 bond. declaration againſt one of the obligors only was good enough, 1 


Ante, 355- 461. though the words of the obligation are joint; becauſe it doth not 2. 
5 pear that the other two did ever ſeal it, or that they are yet alte: 
which ought to be ſhewn by the defendant, if be will have the ad- 
vantage; for otherwiſe the Court will not intend it. 

Appearanceis But now another error was aſſigned: Becauſe the record is, that 
bod without the ptaintiff appeared per attornatum ſuum, and he gives him u_ 
dorn5; in che name; and the record was viewed, which was, qu3dguerens f 
record. if he be per attornatum ſuum, without naming any attorney. But ke 
named in the qeſendant appeared, he then declared againſt him per 7. S. atis 
1 m. — And ſo it was faid was all the courſe in the cam 
Ante, 59. 75. tam ſuum.— And ſo it was faid was 2 wg” 
* pleas; ant it was fo certified to the Court by the prothonotaris, b 
Dougl. 11g. 7 STENT : * : 


* 
S 


. 5. 
ind 


1 


Hilary Term, 39. Fliz. In B. R. 34g. 
their courſe was in this manner. Wherefore the. judgment was Azcve 


affirmed. | metro. 
| ; | | 2 WOR THe 
Dodington's Caſe. ._. Sino. 
NFORMATION. in the exchequer, in nature of an account, The exocutey of 
| was brought againſt Dodington, executor: of Sir Walter Mildmay, s — 4 
ſuppoſing, that Sir Walter Mildmay had received money of the receiveda falary 
qucen's amounting to 150. Upon a ſpecial verdict the cafe was, — 5 . 
That Sir Walter Mildmay had received annually, out of the exche- Itug el a 
quer 5ol. as a fee for his diet, for thirty years together, which was rien ſeol, but 
vid him by the command of the lord treaſurer, who had authority — 2 
by/privy ſeal to make allowance and payment of all fees and dues. que to * 7 
hut, in truth, theſe were not any due fees: and, Whether his exe- although order- 
cutor ſhall be charged with theſe ſums ſo received ? was the quel- _ 9 __ 
tion —After argument it was adjudged, that he ſhould be charged: he liable to an 
for it was held, that this payment of the money, by the appoint- action of ac- 
meat of the lord treaſurer, was not allowable : for the privy ſeal is IND 
dot ſufficient authority to diſpoſe of the queen's treaſure, unleſs 
where it is due; and, he diſpoſing of it otherwiſe, it is out of his Moor, 475- 
uthority.—Secondly, it was held, that this money delivered hin 5 4 * 
the authority of the lord treaſurer, who is quaſi a judicial officer, Skin. 656. 
and it was quaſi a judicial act by him, yet it ſhall not bind the See the Farl of 


we „ . 0 ö ug 
queen; for it was without his authority, and without warrant, to —— 


make allowance thereof, not being due; and it is at his peril who Term, 4. ſac. r. 
receives it, or demands allowance thereof. lt was alfo objected, that 11. Co. 89. to 
money could not be known whether it were the queen's money ; | 

and it would be hard to charge him with the receipt thereof : as if 

one ſells lands, or any other thing bend fide, to one of the queen's 

oltcers, who pays unto him the queen's money, it would be hard to 

make him accountable for that money ſo received; for he cannot 

kuow it to be the queen's money. — But it was held here, that in 

regard he received it out of the exchequer by colour of a fee where 

* was not due, and by colour of a warrant. where it was not ſuffi- 

dent, he could not be miſconuſant that they were the queen's 

money, and ſhall be charged with them. So in every other caſe 

where he receives the queen's money, knowing it to be the queen's 

money, he is chargeable: but if he received it in payment, not 

knowing it was her money, and whereof by intendment he had not 

ary conuſance, it is otherwiſe. And for theſe reafons it was ad- 

Judged for the queen againſt the defendant. And although he 


ay * he ſhould anſwer for it as a debt from the teſta- 
a), 0 N g a 4 


BY By 8. & 9. Will 3- ©. 28. ſ. 6. none or authority from the king under the great 
+> 3 in the oy of che exchequer l, or by virtue of ſome ſufficient authori- 
2 to be faw fully iffaed or ty under the privy ſeal, or purſuant to 

7 or tu-purſuance of ſome grant ſome act of parlianient. | 


Hilary 


* Hilary Term, 


— . part; and the not alledging thereof is not material. And ſo it 


. Burr. 441. any rent: for rent cannot be reſerved out of a common or on 


i WED 


2 


39. Elz. In the Common Pleas, 
Sir Edmund Anderſon, Kut. Chief Fuftice. 
Thomas Walmſley, E ũu. 
Francis Beaumond, E/gqg. Fuſtices, 
Thomas Owen, Eg. 1 

Sir Edward Coke, Kut. Attorney General. 
Sir T. Fleming, Kut. Solicitor General. 


Ce 1. Matthewſon againff Lydiate. 
; Ante, Page 408. and 470. 


Breaking off the HE Caſe was now moved again.— And all Tus Cobzr 
— — agreed, that the breaking off the ſeal of one of the obligon 
gor ſhall not - {hall not avoid the deed, but againſt him only; for the deed 
void the deed js ſeveral by every of them, and a releaſe to the one will not ſerve 
yay the the other. But if he razed the deed in any clauſe which concerns 
Ante, 408. 470. them all, or in the date, that ſhould have avoided the deed as to all 
5. Co 43. But otherwiſe the deed is intended ſeveral to every of them. 
11.Co.28, Wherefore the pulling off the ſeal from one is no diſcharge againit 


8 — wo 4 4" And afterwards it was adjudged accordingly for the 
March. 425. Hlaintik. | 


2. Salk. 574+ Bull. N. P. 268. Cowp- 660. 


cas 2. Ilovelace againff Reynolds. 
Faſter Term, 37. Eliz. Roll 723. 


* 8 jury find RESPASS d- — fracto. The defendant preſcribes to have 
the detendant common. On iſſue thereupon, the jury found, that the defen- 0 
bas common by dant had common there by preſcription, prout, tc. paying for it 7 


— 2 every year a penny to the plaintiff: and, Whether this verdi 0 

preſcribed, were found for the plaintiff or defendant ? was the queſtion, 1 

©, Paying for it LE WKNER moved, that it was found for the plaintiff; for the t 
ry year . . . SE hi 3 

* one penny to Preſcription ought to be alledged entirely as it is; and this pay'ng 65 

** the plaintiff,” of the penny is part of the preſcription; for otherwiſe the plait- of 


— — tiff hath not any remedy for it: wherefore he hath failed of this p 
tiff. cription, not alledging it.—SyURLING and HARRIES n 
Ante, 40g. 415. For he hath alledged as much of the preſcription as ſerves for him; 
5.Co. 78. b. and the non-payment of the penny ſhall be ſhewed on the other 


ay ms. 726. - . 7 her ont! 
„Wil 253. hath been adjudged in the queen's bench, Gray v. Fletcher, ant, 
Bull. N. Bz 405. And for his rent, the other had his remedy by diſtrels; o 


55 4M. 26. Hen. 8. pl. 5. Wherefore, &c.— ANDERSON. This is pot 


Corp. , thing which is not in demeſne. But here, Whether the pen 
* 4 penny be a ao yo a. or ſubſequent ? is al - 
doubt.—WaLmsLEY. It cannot be called a rent ; for tha of 
only out of a thing whereon an entry may be made, unleſs * 
meſnalty; as 1. Hen. 4. is; and that is for the poſſibilit 1 
eſcheat; and. a rent · charge cannot be granted out of 3 71 
But although it be not a rent, yet a diſtreſs may be taken Mo 


Hilary Term, 39. Eliz. In C. B. NOW $4) . 


326. Hen, 8. is, becauſe- the commoner hath à benefit thereby: 3 
and by intendment it began with the common by agreement of , 
the parties, and it will be hard to prove it to be a condition; and 
it be a condition it is ſubſequent, and need not be ſhewn by | 
he defendant, no more than in the caſe adjudged in this court of 
putrel, where an annuity was granted pro confilio impendendo, it 
w2s adjudged, that he needed not ſhew that he gave cotinſel.— 
BraUMOND. It is a condition, but ſubſequent, and therefore it 
i; not requiſite that the defendant ſhould plead it; and therefore 
he held, that the verdi&t was found for the defendant. —E!? ad- : 
jurnatur (a). 87 NE; 


LYK OLDS 


(2) This caſe was moved again in Eaſter Term, and all Tax Covar were unani- | 
woutly of opinion, that che verdict was with the plaintff—Poſt. 563. 


| Myles againff Willoughby. | c. 

l RELEVIN. The caſe was, One having a reverſion in fee 11 e by 

* expectant upon an eſtate for life, deviſed a rent of 4]. to one 2. 7. th. 

ul for life : the tenant in fee dies; and after ſeven years incurred, rent in fee due 

A the deviſee made his executors, and died. The executor diſ- tray ans — : 

l, rained, and avows for that rent. And it was thereupon demur- wry ne in thin 

= red in law, becauſe he doth not aver that the land remains in ef of the 

| the ſciſin of the tenant, who ought to pay it, or in the hands of 3 * 

* ſome other who claims by him by purchaſe or deſcent, accord- under him. 
ing to the ſtatute of 32. Hen. 8. c. 37.—And ANDERSON and Ante, 332. 
WAalySLEY held it to be a material exception; for he ought to 4 not 
bave purſued the words of the ſtatute, which gives him the re- Co. Lit. 163. 
medy, although he needed not ſhew how he was ſeiſed; for that ; Co. 19- 
would be milchievous unto him, being a ſtranger, who cannot“ n 

2 know it ; hut it ſufficeth to ſhew it generally, according to the 

2 words of the ſtatute. —WaAaLMSLEY ſaid, there was another ex- 

it ception, Becauſe he did not aver that the arrearages incurred af- 

" ter the death of the tenapt for life : for if he in reverſion upon an 

* eltate for life grants a rent- charge, it ſhall not begin until after 

* the death of the tenant for life: and although arrearages incur in 

the life oß the tenant for life, they be not due. Quod ANDERSON 

— cnceſt,—But ip the principal caſe, becauſe it appeared upon view 


of the record that it was laid, that the heir of the deviſee was 


(ſed in fee, et adbuc ſeiſitus exiflit, it was held good enough. 
Wherefore it was adjudged for the avowant. 45 


— See 11. Geo. 2. c. 19. f. 22. 
ot X 
ate, Bowlſton againff Hardy. Cain 4. 


Aerion UPON THE CASE. Whereas he was ſei 
| : eiſed of an aa; 
certain lands in fee, and tbe defendant was ſeiſed of other —— : 


nds adjoining, the defendant had made two coney- burrows in not lie againſt z 


ij lands adjoining, and had put conies in them, which increaſed — 


oped his corn, and made it barren, whereby he loſt the profits of Peg by conies. 


oo 17 tiff's land was late parcel of the manor of D. and that 3 


pe being ſeiſed of that manor, granted it to Sir William fg. b. 


456. Cro. Jac. 195. 229, 1. Burr. 259. 266. 268. 2. Bac. Abr. 613-615. 2. Will. 51. 
a | : Peto, Wn 


* great number, and went into the plaintiff's land, and de- ren, for damage 


6 = and —_— brought the action. The defendant pleads, 5.C. lber, 453 „ 


vo 
$ 
[2 
Jy x 
k 
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k 
; 
* 
* 


* 
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Bow.iv6w Paso, and granted unto him to have warren ia the ſaid manor 

tent and that the plaintiff's lands was conveyed unto him, and that 

nir, ir William Peto batgained and ſold the maner to the defendant 

and all warrens, &ct. thereto 3 or accepted and reputed 

as part of that manor, whereby he juſtifies. And it was here- 

upon demurred.— ALL TAE Jos tricks, without argument, re- 

ſolved that the plea was ill; for he hath ſhewn a warren in groſs 

in the patentee, which is not conveyed unto him by the bargain 

and fate ; for a warren is not parcel nor any member of a manor; 

but it may be appertaining, but that is by preſcription. But, 

Whether an action upon the caſe lay upon this matter? was the 

only queſtion.—ANDERSON. The action lies not; for although 

one hath conies in his land, he hath not any property in them, 

Cro. Jae. 19g. becauſe they be fere nature. And to have an action againſt one 

2. Bac. Abr. 614. for damage done by ſavage and wild creatures, wherein he hath 

not any intereſt, and they cannot be known whether they come 

out of his land, is unreaſonable: he who hath the damage there- 

by may well kill them, and they may be ſaid to be his conies 

when they are upon his lands (a). And if other men have other 

warrens adjyining, againſt whom ſhall the action be brought? 

Poſt. 856. Truly, againſt none of them. — War MSLEY accord. For the pro- 

my of the conies is not in any, nor can any man fo keep them, 

t that they will break out of themſelves; which is reaſon that 

none can have them in his own land, unleſs by grant from the king, 

or by preſcription ; if otherwiſe, he is punifhable in a 9% war- 

ranto; for the queen hath the loyalty in ſuch things whereof none 

can have any property. This cauſe is not like to the caſes put, 

on the other ſide, of erecting a lime-kiln, dye-houſe, or the like; 

for there the annoyance is by the a& of the parties who make 

them; but it is not ſo here, for the conies of themfelves went 

into the plaintiff's land, and he might take them when they came 

© On 66d, his land, and make profit of them. None may erect a dove- 

houſe but he who is lord of a manor; and if any other private 

man erects it, it is puniſhable in the leet as a common nuſance; 

but no action upon the caſe lies by any private man againft him 

who erects it.— Sued ANDERSON ef BEAU MOND conceſerunt. And 

they ſaid, they had ſeen it to be enquired of before the lord Dy 

at the aſſiſes as a nuſance. And this caſe is not like to other 

caſes which were put of nuſances; for there the irt is by the 

party himſelf who doth it; but here the putting the comes into 

his own land is not any fort, and if there be any wrong it 1 by 

the conies themſelves, who are fere nature ; wherefore it 1s not 

reaſonable to puniſh, any other. BZAUNMonpD agreed with the 

other Juſtices in ommbus. Wherefore afterward, by the affent of 
Ow£x alſo, it was adjudged for the defendant. ' 5. Ce. 104+ b. 

Ty (a) See 22. & 23. Car. 2. c. g. ſ. 6 and 9. G. 1+ c. 22. N 

let 

c. 


— - ay 4 «. ow — 0 2 


Ces 40. Capp ogainfl Lancaſter. 
Pr. Upon a bill of ſeventy pounds to be paid upon 
In debt en a bill © 


2 7 


i mand. And foraſinuch as the plaintiff did not ſhew an 
| upondemand, demand, WII IA us for the defendant demurred; for be 


| ſary to — that the demand was parcel of the canttact, ſo that the 
| 2Qual demand, Poſt. 721, Jenes, 56. Strange, 88. . 


* 
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nas not due until demanded z and a demand being requiſite, a Cr 
, demand in law, by bringing the action, will not ferve the turn ; . 
a 5 11. Hen. 4. pl. 18. where one is bound to levy a fine upon re- 
| queſt, &c.— But WAL NSL BY, Bx A MOD, and Owen, held it te 
f de well enough; for it is a duty maintenant, and therefore there 
neds not any demand, as in the other cates; for there the plain 
q if had not any conſe of action until a precedent act done by 
5 him; but it is not ſo here. Wherefore they adjudged it for the 
N plaintiff, 18 | 


» WH Thc Counteſs of Warwick againff the Biſhop of Coventry, - Car 6. 


h EBT vpon an obligation conditioned, That if he paid 1 51. in what caſe on 
„ at the feaſt of Saint Michael next following, and 15}. annu- a bond — pay a 

e aly at the feaſt of Saint Miobaal, until Hochinbotl (the plaintiff's aut, che fit 
h chaplain) was advanced to a benefice, that then, &c. He plead- ayment ſhall. 
e ed, that he was preſented to a benefice before the firſt feaſt of Saint be alſilue. 

to Michael. — And adjudged to be no plea z for the firſt r51. is to be 

s paid, notwithſtanding he were advanced; - for the limitation, 

T « until be be advanced, &c.” goes only to the other ſubſequent 


Q payments. Wherefore it was adjudged for the plaintiff. | 

Q> | "Die. | 

, Edmunds egainf Marks. / Carr 2. 

, EBT upon an obligation conditioned, That if the defendant , bend coagt- - 
1 D ſhould come to the King's Head, &c. upon the 12th of Ofc tioned to be av 
ne ter, and there ele&t two arbitrators, who, with two others to be ſuch a place ga. 


, elected by the plaintiff, ſhall arbitrate of all ſuch ſums which the 1 


chuſe arbitra- 
1 plaintiff had diſburſed for the defendant, and promiſed to be paid tors, &c. is not 
Le io the plaintiff by the defendant ; that then, &c. The defendant 1 
nt pads, That upon the i2th of Odlaber be came to the King's the laſt inſtant. 


ne Head, Ec. and there elected two inhabitants of the ſaid vill ar- 


e- bitrators, ad faciendum arbitxium of all ſums, &c. and that the 

te Phintiff was not there, &c. And hereupon the plaintiff demurs. 

4 —And, after argument, it was adjudged for the plaintifs or 

m Warust zx faid, that the plea was not good; becauſe he faith he Moor, ”_ 
ad came thither on the 12th of Ocaber, c. and he ſheweth not at | 
7 What hour of the day, nor how long time he cominued there: for 


er i ought to bo to the laſt inſtant of the day, and to be there at ſuch 
be * onrentent time before, that the arbitrament may be made. The 


to PQ allo is not good, becauſe he doth not ſhew that his two arbitra- 
by "3 were there preſent, For they ought to be there; for the words 
ot are, that 4 they together with the plaintiff's arbitrators, &c.“ 


- Wherefore, for theſe cauſes, it was adjudged for the plaiutiff, 


Read ogarnfi Burley. 


RELEVIN, The defendant avows the taking by reaſon that Materials for 
7 © was ſciſed of a houſe, being the place wHERE, &c. and cloth left at the 


ito Brett for years, rendering 61. rent; and for rent arrear he <**Þ-workers 


o ; for the purpoſe 
Git manuſaQured, are not liable to a diſtreſs for rent. See S. C. Poſt. 596. 3. Bulk. . 


2. Mr. Hargrave's note 12 ) 1. Salk, 2 Sid n 68 y 
Proc (h. 3. f. Veut. 36. N Bars 1498. 50. 1. Sid. 442. 440. L. Reym. 168. 2. Vent. 50. 


CA 8. 


aVOWws 


f 2 p "RX | | | 
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Ra? avovs the taking of ſo much yarn, and a horſe; and prays retoird 

» VE averiorum. The plaintiff ſaith, that he is a cloth-worker, and de- 

derkx. livered certain wool to be ſpun; and the cloth-workers uſed to 

take back their yarn by weight; and becauſe. there were no weights 

there, he ſent to the next village for weights; and, in the mean 

| time, the avowant diſtrained that yarn being upon his ſhoulders, 

8 and the horſe, which he had there to carry the yarn. Upon tnis 
the avowant demurs. we e 


WäarMusLET, BEaUuMoOND, and OwEN, ah ſente Ax DERRSO 

| held, that this yarn, being upon the plaintiff's ſhoulders, could 

Co. Lit. 47. a. not be diſtrained, no more than a net in a man's hand; as 6. Rich. 2. 
L. Raym. 385- is; or a horſe whereon a man rides, or which is in a man's hand. 


But War MsLEY held, that the horſe is diſtrainable. For it 
is not to be reſembled to a horſe in common hoſtry ; for that is 
in favour for the benefit of the common wealth; becauſe a com- 

* mon hoſtry is a common place where men are to herbage. But 

if a man put his horſe in the houſe of any private man, he is di- 

(s) — — ſtrainable (a); and it is not material although he be not levant & 

landing in the couchant : for the reaſon, that beaſts diſtrainable ſhall not be di. 

— De of ſtrained for rent, unleſs they be /evant et couchant, is, becauſe that 

a common live- otherwiſe the owner, by intendment, cannot have norice that they 

ry ſtable, ſeems are there, that he might have them again. Here the horſe was 
to be diſtrain- 8 ag 

able for rent. put there by the cenſent of the owner, and with his privity. But 

Francisv- if this houſe were a common place for weighing, it would perad- 


Wyatt, 3- Barr. venture be otherwiſe. 


15 | | 

2+ N. Rep. 46s. BERAUMON D and OWEN è contra. For the trade of cloth-workers 
is neceſſary, and to be favoured; and this horſe is not to be di- 
ſtrained, no more than a horſe which carries corn to market, 
and is put into a friend's houſe for the time, he is not diſtrainadle. 
(Which WAaLMSLEY denied.) And where an horſe carries corn 
to a mill, and is tied at the mill-doors during the grinding of the 
corn, he ſhall not be diſtrained. Which WaLMsLEY agreed; 
becauſe it is a common place, and for the public weal : but the 
are not alike. | 


But they all agreed, that the praying the return avericrum, where 
there was but one borſe, was ill ; but they doubted whether ths 
fault was of form only, and then it was helped by the ſtatute of the 
27. Elia. c. 16. It was therefore adjourned (5). 


(5) It was adjudged that the diſtreſs was not lawful, Poſt. 596. 


Eaſter Term, e 
39. Eliz. In the Queen's Bench. 

Sir John Popham, Kut. Chief” Fuflice. 1 

Sir Thomas Gawdy, Knt. | 

John Clench, E/q. _ + Fuſiices. 

Edward Fenner, E/q. | 


Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, So/icitor General. 


Edwards againf Stapleton. Cav ts 
Michaela. Term, 38. S 39. Elis. Roll 470. 


0 \ SSUMPSIT, by an executor of a promiſe made by his teſ- A plaintiff exe- 
di- tator. The defendant pleads non aſſumpſit; and it was _ — 4 
hat found for the plaintiff, and judgment for him. And this ciede hie decla- 


ration with a 


being in King flon, error was thereof brought and aſſigned, Becauſe prefer: of the 
he did not ſhew in court the teſtament in the declaration men- 1 the 
doned: whereto it was ſaid, that it was but default of form, which þ,q. 592. 

v aided after verdict. — But all THE CouRT held it to be matter 

ff ſubſtance ; for otherwiſe he doth not entitle himſelf to the ac- 1. Sid. 308. 


ren on, without ſhewing the teſtament : for which cauſe it was 8 Jac. 299. 
di- erſed (a). | v2 1. Bulſt. aco. . 
ket, Hob. 38. Carth. 69. 5. Com. Dig. 132. Dougl. 4. in notis. 3. Bulſt. 223. 


) This omiſſion is now aided on «general demurrer, by 16. & 19. Car. 2. c. 8. 
0 Aune, c. 16. See 2. Saund. 402, 1. Sid. 249 1. Mod. 9. x 


Doctor Barrow againſt Andrew Gray, Cant 2. 
OF THE INNER TEMPLE. 
Eafter Term, 38. Eliz. Roll 521. 


I SSUMPSIT. And declares, Whereas one Halſbed was ſeiſed in & enters into a 
fee of certain land in the county of Hertford, and was bound 1 6 
i reconuſance of 1000l. to the plaintiff, and enfeoffed the de- makes «rom 
cant of his land; that the defendant, in conſideration that the ment of the 
anti ſhould affign unto him his reconuſance, aſſumed to pay the 290296 was 
| iff: gol. before ſuch a day; and alledgeth in fact that he aſ- V. if he wilt as. 
Fred over the reconuſance, &c. The defendant pleaded non aſ- ſign the recog- 
| pf; and a ſpecial verdict found, that, at the time of the reco- n 
— made, Halſbed was ſeiſed of the land ſold to the defendant, ee to 2 
I 28 cloſe called Woalkley, and enfeoffed one Hyde of the maintain of+ | 
| * Walkley ; and the plaintiff releaſed to Hyde all his right,” * 
be 2 demand in the land called Vallley: and afterwards l. Roll. Ab. 313. 
. enteoffed the defendant; and the defendant. aſſumed ue 2 Rell. Ab. 450. 
Ec. and that the plaintiff aſſigned the reconuſance to the (: _ _— 
Unt. Et fi upon all thi e 
| pon all this matter the aſſignment of this re- 10. Co. 47. 
lace be a ſuffici ; « 
a lufficient conſideration, they found for the plain- 
: 1 


An action lies "THE caſe was now moved again: and the ſole queſtion of diff- 
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Banzxow tiff, Et f, c. — And it was now moved by SnaGe and Gray 
againſt himſelf,, that this verdict is found for the defendant. Firſt, That 
GRAY. a conſideration to aſfign a reconuſance over is illegal, and main. 
tenance, and therefore it is no good conſideration, becauſe againit 

law.— Secondly, That by this releaſe of all his right” and demand 

in the land to Hyde, who had part of the land chargeable with the 
reconuſance, the entire reconuſance was diſcharged ; and then it 

could not be aſſigned over; and that the affipnment over wi 

void, and was not any conſideration; and that a releaſe of 

all the right in the land is a unge of the reconuſance, al. 

2 though it be made before execution ſued. And in proof hereof 
() Mich. Term, à precedent was ſhewn in the common pleas, Hyde v. Morley ( 
26. & 27. Eliz. . ö 
Ante, 40. where an audita querela was brought to avoid the execution of 2 
ſtatute; becauſe the conuſee, by deed ſhewn in court, had releaſed 

unto him, being then tenant of the land and purchaſer, all his 

Tight, intereſt and demand in the land-: and it was adjudged to be 

a good cauſe of diſcharge.— But all THE Cour reſolved for the 

plaintiff in both points. And as to the firſt, they held, that the 2. 


Shep Touch, leaſe, being before the execution ſued, he had not any right nor de- 
320. mand in the land; wherefore it is not any diſcharge of the reco- 


* pigs nuſance.— Pop HAM ſaid, that he bad conferred with the Juſtices 


88. of the common pleas concerning the judgment cited ; and they 
1. Term Rep. did not remember any ſuch judgment: but were of opinion, tha 


ab y Ge Mr, fuch a releaſe was not any diſcharge of the execution. Wherefore 


Hargrave'snote it was adjudged for the plaintiff. Vide 25. Af. 7. 45 Edu. 3. 
(1) o. Lit. pl. 22. | | 
265. 4, | 
Catz 3. Hyde againf{ the Dean and Canons of Windſor. 
| Vide Ante, page 557 


againſt the aſ- culty was, Whether this action lies againſt the ne 


Ines of a co- this covenant broken, he being not nemed in the covenant?— 
t which 1 
— with the TanrIELD, for the plaintiff in error, moved, that it lies not for 


land, although covenant lies not againſt the executor of the covenantor, not be 
in ie not named named 3 as 48. Edu 3. pl. 2. and Dyer, 114. J multo fortiori i 

0 amed; as Old Nat. Bi. 10%: 
Ante, 457. net againſt the affignee, not being n ; * 


is. But if it be covenanted for him and his aſligns, ar 
1.Roll.Abr.g19. wiſe, as 25. Hen. 8. Bro. * Coven.” 32. Wherefore, &c,—Þ0 


yer 14 PorHaM, CLBNCH, and FENNER, abſente Rn * 
5. Co. 16. 24 3. 4. Mod. 269. 1. Bac. Abr. 533. Plowd. 2864. Cto. Jac. — Kep. 86 5 
i. Wood's Con. 306. 3. Will. 29. 397. 3. Burr. 1273: Dougl. 167. _ 8 
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1 hat an action of covenant lies againſt am aſſignee in this cafe, a revs 

; — he were not named; for- a coveriant which runs and reſts 1 bs 
n. vith the land lies for or againſt the affignee at the eontmion law, 


W1inDso0R, 


ut quia tranfit terra cum onore, although the affigrieos be not nam ned 1 
nd in the covenant; and à covenant lies againſt an execiitor in every 1.Roll.Abr. 819. 
he aſe, although he be not named: unleſs it be ſueh acoveranit as is to 2. Mod. 266. 


it be performed by the perſon of the teſtator, which they cannot per- 805 
72s ay Wherefore the judgment was affirmed. Ni Br. 146. Dyer, 
of 57. per Brown. | 


al- | | Harvey again ſt Oſwald. Cisx 4. 

of Trinity Term, 38. Eli. Roll 391. 3 | 

* [;JECTIONE FIRMZ. The defendaut claims by A leaſe for The acceptance 
+ years from the leſſor of the plaintiff. The plaintiff pleads a rent after con- 


* | ',* tion broken, 
his condition, that if he aſſigned over any part of his term that his — 


he laſe ſhould be void; and that he had aſſigned parcel of his term, abe breach, is — 
has whereupon the firſt leflor entered, and let to the plaintiff, 3 | 
if defendant rejoins, that the firſt lefſor, after the condition broken ceye the condi- 
ke” had accepted rent of him due after the breach ſuppoſed : the tivn be of ſuch 


plaintiff ſur-rejoins, that at the time of this accepting of the rent, nature ag to he 


55 . Ily within 

7. he had not any notice of this breach of the condition. And 65 r the conulunce 

thereupon demurred. and argued by BaKKEK for the plaintiff, and of both leffor 
2 by Towss for the defendant z CLENCH and Pop HAM only being in ine, h | 


court And CLENCH held, that the entry of the leffor was not Pod. 532. 

| congeable ; for by his acceptance of the rent, he hath affirmed him 1 
0 to be his tenant after the condition broken, and thereby hath diſ- Sum ” 
_ penſed with the forfeiture. —Pornam & centra. True it is, when Hard. 48. 


_ the condition is broken, the leſſor hath election to Continue the Fer, 426.486. 


e leaſe, or to avoid it; but without rivity that ſuch election was in — 334. 
5 him, he cannot make an eſẽction. Aud it appears here upon the 398. PE 
bn Ye ufrer, that he had not any notice that ſuch election was in him; ad wir 
and therefore his liberty of entry cannot be taken from him by his 2. T6 Re 
rare erty of entry J MS 2. Term Reps 

on acceptance of the rent; which is the reaſon in the books, that for 445: 

; a entry upon a condition broken, as for waſte, or alienation, &c. 
Or ſuch collateral conditions, an acceptance of the rent after the con- 
ion broken is uo bar of entry, becauſe by intendment he had not 

"y notice of the breach of the condition; which being collateral to 

de knowledge, no acceptance of his ſhall affirm the loaſe: but if he | | 2 

ed taken notice of the condition broken, and had made an acquit- 

ance of the rent, it had barred him of his entry. But if the con- 8 

ion de of ſuch a nature that the performance or non- performance | | 


vereof lies in the conuſfance, as well of the leſſor as of the leflee, 
! s otherwiſe, E= adjournatur (a). | 


4 . Term this caſe was moved again, and adjudged for the plaintiff; | 6 


* — 


Shere again Dickenſon, oo Cart g. 
| Michaelma: Term, 38. & 39. Bliz. Roll 390. / 
ERROR of a Judgment in the common pleas. And aſſigned, Be- A venire fass, 
2 the ag facias was awarded upon the roll in this man- ee C _ 
dots Prim off vieecemitt, gud ven. faciat 12. quad ent hic e nie Hong 
4 h pace left for the day of the return; ſo there was peo, oa day — 2 
; © return upon the roll, although the day of the return was 
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san expreſſed in the venire facias. And it was: ſaid that the venire ſaci 

again/t ought to be awarded upon the roll, and to have a day certain; for 
DIc x xNs0N- . Ke, e . "ing 55 

that is the warrant for the writ of venire facias: and if it be not 

Cro. Jac.64 according to it, it is error, and not amendable.— And. of that opi- 

Poſt. 677. nion were Por HAM and FEN N ER. But GawWD x held it to be 

8 amendable. Et adjournatur.— But afterwards the judgment wa 


affirmed. 15 
C6. | Goodale again Caſtle. 


To charge a A CTION for theſe words: «Thou art a common filcher, com- 
* —_ 2 panion of cut-throats, and a forger of writings.” After verdict 
« ,. for the plaintiff, it was moved in arreſt of judgment, that thoſe words 
actionable. were not actionable.— And all the Juſtices held, that for all the 
2 words except * and a forger of writings,” no action lies: but for 
OE thoſe words PoPHAM and Gawopy held, that the action well lay 

. Roll. Abr. 66. for the words ſhall be intended of ſuch writings, whereof there may 
3. Strange, 748. he a forgery. —But FENNER @ contra: for it mzy be of writings, the 
5 forging whereof is not puniſhable; as a church book: and forgery 
ſhall not be intended, ualeſs it be preciſely alledged - CI ENcn 

abſente, adjournatur, 


Sec 5. Eliz. 


Cart 7: 5 Deering againſt Moor. ; 
© Teintenancy” "P RESFASS. The defendant pleaded not guilty. The jury found 


— A my that the plaintiff was ſeiſed of that land, with two others 28 
but cannot be heirs in gavelkind, and that the defendant entered. Et f, C. 


iven in evi. Upon motion, without argument, by PopHaM and FENNER, cateri 
nce on the ge- ab ſentibus, it was adjudged for the plaintiff, For although it had 
neral iſſue. Line ave ile in ob f Ap" 4 were e 
Ante, 143, 121. good plea in abatement for the defendant to ſay that the plain- 
riff was tenant in common with a ſtranger ; yet foraſmuch as he hath 
Skin. 12. pl. 12. not pleaded it, he hath loſt the advantage thereof; and the finding 
x. Salk. 4. pl-10- it by the jury is not material: and ſo it was ſaid to be adjudged in 
— 65t- this court, in one Stowel's Caſe, Moor, 466. where in trelpab 
Carth. 6; brought the defendant pleaded not guilty ; and the jury found that 
2- Lev. 113- the plaintiff was jointenant of the land with a ſtranger not named; 
2. Brownl: 229- yet there the plaintiff recovered. Wherefore it was adjudged ut ſup. 


Palm. 366. 311- ans 
— — for the plaintiff. 


1. Mod. 102. 1%. Mod. 96. 301.657, Ld Raym. 312. 341- Stra. 820. 4 Bac. Abr. 66. 5. B. 
Abr. 200. B. R. H. 273» Cowp. 219. | 


Cart 8. Auſtie againſt Maſon. 


To fay © Thou Aer ION for theſe words : «4 Thou haſt made a forged bond, 10 
haſt made a « J will prove it.” The defendant pleaded not guilty. After 
16 nale verdict it was moved, that the action lay not; for he ſaid not that bt 
| had forged a bond : and it may be he was a ſcrivener, and might 
write a bond, which was afterwards forged, and yet be no ſlander 10 

him.— Sed non allecatur. And it was adjudged for the plaintiff 


CA 9. Kynnerſley againſt Baruard. 
| | Hilary Term, 38. Eliz. Roll 424. | 
In trover the A ETION upon the caſe ſur trover of an horſe, and ſelling 


converſion is and converting the money to his own uſe. The de 


— mac hei but confeſſeth that it was the plaintiff's horſe, and that one J. 


identical thing alledged to have been found, 1+ Burr. 31. | found 


98 


nd delivered him to the defendant, to reſtore upon requeſt; Kran ðꝝðM“ 
— he re- delivered him to the ſaid J. Courtnal before the e 
ation brought; ABSQUE HOC that he ſold him, and converted the 
woney to his proper uſe. And it was thereupon demurred ; be- 
cauſe he ought to have pleaded the general iſſue, and he could not Ante, 434. 
.raverſe the converſion. — But all THE CoURT held; although it be 
doubted in the books, 27. Hen. 8. pl. 2. 33. Hen. 8. pl. 4. Edw. 6. 
Bro. * Action ſur le Caſe, and Dyer, 121.; yet foraſmuch as in 
this action the ſubſtance is the converſion, and without it the action 
cannot be founded, that it well might be traverſed: but in regard he 
hath here traverſed the converſion of the money to his own uſe, 
which is riot materially alledged in the declaration, but is ſuperfluous; 
and by his traverſe hath made it to be part of the iſſue; the tra- 
icrſe therefore is ill in that point ; and the demurrer being upon the 
traverſe, it was adjudged for the plaintiff. 


Blomfield gain Roſwick. e483 10. 
= Michaelmas Term, 38. & 39. Eliz. Roll 259. k 
A UDITA QUERELA. For that he and one Moy were bound * a of two 
to the detendant in an obligation, and he recovered againſt — =—_ 

them in debt, and had May in execution; that May was diſcharged plaintiff may 
by the ſheriff out of execution ; and that afterwards, by another ca- afterwar ds Iue 
bias, he took Blomfield in execution; whereupon Blomfield brought cho rg 
this audita guerela to be diſcharged. It was hereupon demurred. tho he has a re- 
—After argument by GoDFREY fer the plaintiff, and by RICHARD- medy againdt 
$0X for the defendant, it was held by PorHam, CLENCH, and . eh 4758. 
FexnNeR, abſente Ga w , that this was not any cauſe to diſcharge Poſt. 573. 851- 
the execution: for if one be in &ecution, and eſcape de ſon tort . 
demeſne, it hath been adjudged in an audita gquereia to be no cauſe of ry” __ 
diſcharging himſelf ; no more ſhall it be for his companion. It hath 1. Sid. 240. 
been allo adjudged in this court, in Sympſon v. Boyton, that if he org Le oval 
elcape by the ſheriff's permiſſion, and be re-taken, yet it is a good Gro. eee 
execution for the party if he will; and it ſhall not conclude the party Hob. 60. 
to enforce him to take his remedy againſt the ſheriff: 2 uli) forti- 2 Leon. 118. 
„ where two are in execution, the eſcape of the one ſhall not give 
companion any advantage, and make the plaintiff to loſe his ex- 
cution, and be put to his remedy againſt the ſheriff, who peradven- 

ure 13 nothing worth, Wherefore it was adjudged for the de- 
endant (a). 


* ce. Vide the 8. C. moved again doubted; and that it was ultimately ad- 
F. 2h arned, polt. 573. 574. And S. C. judged with Por uA; but 5. Co. 86, 
„, 459 Where it is lid, that Poruam ſeems other wiſe. i 
cu anged his opinion, and FEN AA 


Overton againſt Sydal. | cs 11. 
EBT 202 Hilary Term, 37. Elia. Roll og z. | 
1 againſt an executor for rent reſerved upon a leaſe for ee 
„ Jcars. The caſe upon demurrer was, That the prebend of not bring an «c- 
za, in the county of Cheſter, let that land for years, rendering ton of debe 
ent; which leaſe w fl d b * againſt the ex-- 

1 as confirmed by the dean and chapter. 1 he er ef the 1. 
| * ies; the executor alligns over his term; the prebend re- ſ-e of bis pre - 
N * new prebend is made; and for rent due after the aſſign- n . 
x e brings debt againſt the executpr of the firſt leflee ; and, furment ot 4e 

ether this aclion li . ignment of tc 
bh on lies againſt the executor after the aſſignment term. 

118-3. Co. 22. 24. Moor 6 P 2 us 
b. Ent. 351. C00. Poph. 120. 2. Vent. 209. 1. Sid, 266 Latch 260. 
; 4 — =_ 16. 4. Leon. 17. 2. And. 133- Cro. 1 2. Bulſt. 152, 1. Sund. 240. 

P. 346, 2. Saund. 161. 3. Lev. 233. Carth. 179, 1. Com, ig. $4.. Doug. 561. 


Pp3 | 5 
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Ovexrow of the term? was the ſofe queſtion. —Ga wy e at 
ro. not; for the firſt leſſee was chargeable, as well Rs _ ah 
ſeſſion as alſo for the privity of contract; and wende, " an 
he affigns over his term, yet, by reaſon of the privity of rd 
he ſhall always be chargeable to the leſſor for the rent elt 
that due after Vards as before; as 4 j. Edw. 3. pl. 6. and * 10 — 
(a) 3. Co. 22. adjudged in this court between Wolter and Harris (a) 11 7 * 
as - yon 351. 28. & 29. Eliz. But where he is not chargeable, by atk ft he 
Denied to be Privity of contract, bat by privity in law, by reafon of the et: by 
hw, i him, if the privity be transferred, either on the one ſide or — 
=" to be the action upon the privity of contract is determined; as wh 4 he 
Latch. 260, leſſee affigneth over his term, and the leſſor affigneth over od 
* . verfion, the grantee ſhall not charge the leſſee for the rent due the 
ed, Foph. 120. the aſſignment; as it was adjudged in this court, Hilary Term, 36 
38 328. Eliz. Roll 420. betwixt Humble and Glover (6) ; and wh is * 
MEN the privitv is removed on the part of the leflor, ſo it is in this — 
for the executor here is not chargeable by the contract but by the 
privity in Jaw, vi. that he bath the term; which being removed 
the action againſt him faileth: for there is not any cduſe of 2000 
betwixt them but by reaſon of the term which is in him, and his in- 
tereſt therein. And /ublatd cauſd tollitur effefus. Wherefore, &.- 
FENNER accord. The executor is not party nor privy to the con- 
tract, as the teſtator is; for he ſhall not be charged but only in the 
detinet, and not in the debet et detinet. Quad Por HA u conceſſit, ſel 
Ga w DY nrgavit : for in regard he occupics after the teſtator's death, 
there is no doubt but that he fhall be charged in the debet et detinet. 
And then FENNER faid, that fuis charge is by reaſon he hath the 
term, and not by reaſon of the contract: for no doubt, if the tel 
tor himſelf had aſſigned over his term, although he himſelf had been 
chargeable for the rent during his life; yet when he dies, his exe. WW 3 
cutors are not chargeable for the rent due after his death. The AW |: 
ſame law is here; when the executor aſſigns over the term whereby 
he was only chargeable, he ſhall not be charged for any rent after 
wards due. Here alſo the privity of the contract is removed fton 
the plaintiff's part : for the plaintiff not being leflor, but his fucce- co 
ſor, he is not party, but privy only in law; fo the executor is on) 
chargeable for the privity in law; wherefore the plaintiff cannot 
: have this action againſt him, but during the time that this print 
| | by reaſon of the eſtate, and intereſt in the term contiauesj 
therefore the plaintiff, after this aſſignment, cannot maintain the 
action againſt the defendant. — CLENCH accord. in omnibus, — Pot. 
HAM e contra at the firſt: for he held, that the executor ſbould - 
as well chargeable as the teſtator; becauſe he comes in oc elan 


Moor, 352. 


and as he ſhall partake of every benefit which his teſtator {lo 107 
have done, ſo ſhall he be ſubject to every charge; wherefore he N 
his own act ſhall not avoid this action againſt him. But aft del. 
upon better adviſement, he held, in regard the plaintiff is not pair 
to the contract, but only privy in law, and the defendant i5 9* oc: 
chargeable by reaſon of his own contract, but by a privity 10% Dut 
the cauſe of his charge being removed by the aſſignment of hureny the 
that this aQtion lies not for the plaintiff againſt him. Wherelar 2 
fe 


was adjudged accordingly. | 


* 


* 
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Hampton xai /i Boyer. | eee tt 


EBT a oſt an executor, upon an arbitrament made in the time Debt does not 
D of * It was demurred in law, Whether it lay or no? ne againſt 2 
becauſe the teſtator might have waged his law. — And judged, an award by 


: rol made in the 
without argument, that it lay not. * time of the teſ- 


tator. Ld. Raym. 248. 1. Com. Dig. 243+ 1. Salk. 69. Cowp. 371. 


Meryll againf Robyn. 3 
Trinity Term, 26. or 36. Eliz. Roll 286. | 
RROR of a ent given in a writ of entry upon diſſeiſin. Judgment is 
I The dls — — Becauſe the ſheriff returned not the n 
names of the ſummoners or veyart.— And held for this cauſe to be riff had omitted 
error; for if there be no ſummons made, the party cannot have a to infor Ly 
writ of deceit 3 et von con/lat de recordo, againſt whom he ſhould have .. 


Veyrrs. 


it. Wherefore it was reverſed. | S8. C. Moor, 459- 
| i — | 5. Co. 15. 
Williams againf Williams. - e 


Trinity Term, 38. Eliz. Roll 540. Hilary Term, 35. Elia. Roll 597. 


QURE FACIAS' by John Williams, as executor of Emma Wil- if, woman re- 
lams, his mother, againſt Williamt the defendant, to have exe- covers her dow- 
cution of 240}. damages recovered in a writ of dower. The defen- a 
dant pleads, that he had brought a writ of error upon this judgment brings a writ of 
againſt the demandant in the writ of dower; and aſſigns for error, error, pendung 
Becauſe the recovery was againſt him by default, being an infant ; mum dies, he 
and that pendente ces indiſcuſſo, the demandant in the writ of dower may have a writ 
died; and that he had brought a new writ of error coram vobis reſidet * en 
zgainſt the plaintiff as executor, guod adbuc pendet; and demands ,ygia the judg. 


judgment, /i pendente brevi de errore indiſcuſſs, executianem habere de- ment a to the 


tel. And it was thereupon demurred. - | damages. Soy 
Fenner, I doubt whether a writ of error lies in this caſe ; be- . * 


cauſe the demandant in the writ of dower being dead, the eſtate re- 
covered is determined, which is the ker. and therefore the . 
writ of error is determined. —Secondly, I conceive that * error 3. Can Dig. 
aligned is not error: for dower is favoured ; and a feme ſhall not 169. 
try for dower during the minority of the tenant : wherefore a 
recovery againſt him, although it be by default, is good enough. © 
(ut to this point none of the Juſtices ſpake; for it came not 
wow in queſtion upon this aftion).— Thirdly, If a writ of error 
les, | conceive it to be a good plea; for it is not reaſon to have 
execution of an erroneous judgment, when no default can be aſ- 
lgned in the plaintiff in the writ of error.—And of that opinion, 
ms Gawpy as to the laſt point; becauſe there appears not any 
Cefault in him who purſued the writ of error in not proceeding, 
a neglecting to praceed therein: but the default which was, was 
pre by the death of the defendant in the firſt writ of error. 
im the plaintiff in the firſt writ of error had been non- ſuited in 
e rſt writ of error, or had diſcontinued, or were lack in the 


penn therein, there peradventure it would have been other- 
1 ut as to the firſt point, Whether a writ of error to reverſe \ 
haz ment for the damages, the principal being determined by 


%. 


— N 7 o \ \ 
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WiL1ams the death of the demandant? Porhau and Gawypy held, that 
ent this writ of error was maintainable, to avoid the judgment of the 
WILL: ans. damages; for it is as well a grievance as the loſs of the land: and 
if there be a recovery in a real action of thè land and damages, and 

the tenant, againſt whom the recovery is, dies, and the heir, who 

ought to have the writ of error in reſpect of the land, will releaſe 

all writs of error ; yet the executor may ſue a writ of error, to 

avoid the judgment for the damages; for every one who hath loſi 

ſhall have a remedy to redreſs it. And ſo it was ruled in this court 

in one Nichol/on's Caſe (a), that an executor ſhall maintain a writ 

of error to reverſe an attainder againſt his teſtator, to the intent to 

s. Co. 1111 be reſtored to the teſtator's goods; although by his attainder he 
Owen, 147- had loſt his land, which is the principal. Which caſe Fx NR ſaid 


3 e remembered; and that it was ſo ruled by the opinion of three 
Salk. 60. 295. Juſtices againſt one. But as to the plea, Po PH M held that it was 


2. Hawk. 654- a good plea, if it bad been alſo alledged that he'afligned errors upon 
this writ of error; otherwiſe it is not any plea: for this ſcire fariar to 

have execution, &c. is the means to compel the plaintiff to aſſign hi. 

errors; otherwiſe the plaintiff will never aſſign them: and if the 

plaintiff hereupon aſſigns his errors, it is well enough for the tia, 

as Dyer, 77, is; otherwiſe execution ſhall be awarded againſt him. 

And it was not any anſwer to ſay that a writ of error is yet depend- 

(3) Yide poſt J C06 aa 
. C. 567. a (a) Ante, 225. under the name Marſh's Cafe.” 


| | Heddy again Wheelbouſe. 
Hts Trinity Term, 38. Eliz. Roll 963. 


Toll is not in- "PF RESEASS for the taking of a cow. The defendant juſtific; 
cident to a fair becauſe the town of Nor(bmplon is an ancient town, and that 
ping _ 3 king Henry the ſeventh, in the eleventh year of his reign, grante« 
by ſpecial grant tO the mayor and burgeſſes of Northampton unam feriam annual'n, 
from the king, to be holden upon the feaſt of Saint Hugh, cum omnibus libertatibu!, 
＋ 1 e &t liberis conſuetudinibus ad ' hujuſmodi feriam ſpectant. vel pertinent 
toll be unreaſon· and ſhews, that at ſuch a fair there holden . 8. ſold that cow to 
I grant the plaintiff, whereupon he demanded a penny for _— de- 

28 cauſe the defendant refuſed to pay that penny for toll, he di = 
2. Inſt, 222. ed (a) that cow, as bailiff, for the non-payment. The plain 
"goons 3 thereupon demurred in law; and the ſole queſtion was, Wherver 
. by this grant there be any toll to be demanded? for if - 5 
Moor, 835. due, it was agreed on both ſides that a diſtreſs might be taten 
3 3 it; wy ths — e. op bailiff, — * 2 
2. P. & M. ch. 7, might well diſtrain for it.— It was argued for the plain. Te * 
() Ld. Raym. was not demantlable, unleſs by grant from the king, or by poy 
3 232. tion: and it cannot be here by preſcription, becaule wy = n | 
(4) Strange,q71. created (5); nor by grant; for there are not any words olg 


1170-1238 toll: and it is not any liberty or cuſtom of common right app" 


Cazr 15. 


7. Md. 12. Tre e Beary” of 2 $ ' he general 
Ferm Rep. faining to a fair; and therefore it paſſed not by the gener?" | 
Seo. 3 Lbertatibus, &e.— It was argued for the 7 . 
| that toll is a thing of common right due for the ent f . — 


ſold in fairs or markets; and for the better knowing 0 1a 
fold, and into whoſe property they be paſſed : and therefore * 
grant of a fair, cum liber tatilus ad feriam pertinent. De. Ns 11 
Lass: and of common right a penny ſhall be paid for ſuch 1 
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in places where nothing, or a greater ſum, is by preſcription to be Huvpy 
paid. Vide 9. Hen. 6. pl. 45. and 12. Ed. 4. pl. g. * 2 ww 


por HAM. Toll is not a thing of neceflity, nor incident to a fair; As 
for there are many places where no toll is paid, If toll had been uſed Ante, 48s. 
to be paid, no doubt but that by grant of a fair it had well paſſed, — 1238, 
vichout the words cum pertinentits (c): and queſtionleſs alſo, the king comp. yo Fe 
may grant a fair, and that toll ſhall be paid, although it be a charge (%) Palm. 78. 86. 
upon the ſubject; becauſe his ſubjects viz. (the vendees) have be- * ny 
nefit and eaſe by ſuch fairs: but the king cannot appoint a burthen- . 
ſome toll (d); but it ought to be a petit ſum, as a penny or two- (4) Yelv. 5 6. 
| pence, which are the ſmalleſt coins; or of leſſer, but not of any Moor, 474. Fw 
Y preater value to charge the ſubject. But without grant or preſcrip- 3: Edw. 1. c. 31. 1 
non, toll is not of common right to be demanded.—CLENCH in- 


„ dined to that opinion: but becauſe the other Juſtices were abſent, () This caſe was 
adjournatur, (e). f | moved again in 

* Mich. Term. and adjudged for the plaintiff, that the toll was not duc nor demandable. Poſt. 591. 5% * 
# Cadogan againſt Powel. „„ Chon th 


PRROR of a judgment given in aſſiſe in Monmouth. The error ir the tenant in 
aligned was, Becauſe Andrew Povuel had brought an aſſiſe an aſſiſe pleads 


- 22ainit * ulium Cadogan and Fohn C.udogan de guddam portione deci- : _ — 
im. marum renovant. de 300 acris terr. in Staveney.— William Cadogan abate. 


pleads, nul tenant de franktenement tenementorum prædiclorum in viſu 
trum, et in quereld ſpecificat named in the writ; and if not 8 33 
tound, nul tort, c. — Jebn Ca.ſagan pleads nul fort; and the aſſiſe Theol. ble tn. 
taken, quoad placitum Willielmi Cadogan, finds, quod non fuit aliquis © aa. 
men earundem tenementorum in vita recognitorum poſit. et in quereld ** Mod. 181. 
pecrficat. in br evi nominatus. Et quod idem Willielmus fecit nul tort, | 
5 Cc. And they further find, that the plaintiff was ſeiſed of the 
ies tithes, until by the ſaid * Cadogan diſſeiſed, &c. And thereupon 
vdgment was given, quod querens nihil capiat per breve verſus pradic- 
l a Iillielmum, fed fit in mi ſericordiã; el guoad F. C. that the 
n, Paintiff ſhould recover, &c. 5 


# It was aligned for error, That the judgment ought to have been 
2 entirely againſt the plaintiff: for when it was found that there was 
1 nul lenens noſe, c. the writ abated in all againſt them both ; and 


” Ee ought to have been given for the defendant. But it was 1525 
1 2pm _ that this aſſiſe of tithes, which is given by the ſtatute * 
2 63 en g. ce. of tithes, is well maintainable againſt any who ok 
4 — the tithes; and it is not requiſite to name the terretenant: 
nd then, although it be found qued die impetrationis brevis non fuit 
Muu lenens eorundem tenementorum, &fc. that is to be intended, 
qued non fuit tenens of the land out of which the tithes, &c. which is 
ot m2erial, And in proof thereof vide 12. Edw. 3. „Breu.“ 267. - 
% 31. Dyer, 84. "2 hh 
ut all uE CoukTr held, that fenementorum in vi ſu poſit. et in gue- | 


of ' . 4 . 

* u. perf are intended of the tithes themſelves ; and of neceſſity 
ris Oe to be a tenant named, otherwiſe the aſſiſe is not main- 
", „ade: then the aſſiſe finding that there is not any tenant named, 


ought to abate. | 
vere, How it can be? For when it is found that he was ſeiſed 
dale 2.9 obn difſeiſed, it is therein found that John was the dil 
wen . for it being of tithes, which are in pernancy, he 
Poſe of it as K. — — oo be may action, and could not diſ- 
a or the land itſelf, But notwithſtanding, for 
caſe, the judgment was reverſed. 0 85 . 
See 25. Edw. 3. c. 16. | The 
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q c be Earl of Pembroke again/ Sir Henry Barkley 


There cannot ERROR was brovght of 2 judgment. Amongſt the errors aſſign. 
— — ed, the point in law that the proviſo was not a condition vu 
1alla forisfalts?* aligned. But the Jus ricEs and Barons would not hear apy ar. 
within a foreſt; gument, in regard it had been diſputed amongſt them before the 
— aQion an judgment given; and, for the greater part, holden to be a condi. 
e cafe for di- . © p 4 2 1 
ſturbance muſt tion, and by their advice adjudged accordingly. 
ſhew. wheair But now diyers other errors were aſſigned. —Firft, Becauſe the 
Ful pre M action is an action upon the caſe for diſturbing him to exerciſe the 
damages be gi- office of the keeper of a walk in the foroſt of Fromeſe!-2nd; and 
you, where part ſuppoſing that he was ſeiſed of the manor of Sol- Triſter, to which 
docenotdemand manor the office of the cuſtody of the ſaid foreſt appertained; and 
chem, it is error that he and all thoſe whoſe, &c. time whereof, &c. by reaſon of the 
Ante, 364 Ffaid office had had, &c. amnia boxa et catalla foriifacla within the ſaid 
o. Lit. 114 foreſt, except bona et catalla forisfafta ſecundum aſſiſam forefte, Er. 
co. io. whereas there cannot be a preſcription to have omnia catalla foriifadts, 
er. and then there are damages demanded, and giyen for a profit, 


" . . : 7 


which he could not have. y 
A fecond error aſſigned was, Becauſe the diſturbance is alledged 
that he, 23d December, 35. Eliz. having deputed William Wheels 
to keep Staver-dale-waik within the foreſt, made an aſſault, and lin- 
dered him to receive the cuſtody of the ſaid walk, ac 4 projicu 
(and doth not ſhew what profits) in the ſaid walk emeryentia ollgert 
nan per miſit, ſed impedivit (and he thews not how the diſturbance wi). 
It. Zou. 3. * Prep. 112. - 
A third error affigned was, Becauſe the diſturbance is alledged 
23. December. per quod à prædicto 23. December 35. uſq. 10. Februs'y 
8 next following he loſt the profits of the office; and he ſhews nat any 
cauſe whereby he loſt the profits from the 25d of Drcembrr, 
nor that he loſt the profits the ſaid 23d of December; and jet 
- damages are given for that time alſo, where damages are not to be- 
given; for it is not alledged that he was kept out from the exerciſing 
of the office, nor any diſturbance after the 23d of December, nor 
See 2. Ba- With a continuando (a). | | : 
1 r. P. 8. and Wherefore for theſe errors and imperfections in the declaration, 
the cates chere and divers others, without regarding any matter in law, it vs 


* awarded that the firſt judgment ſhould be reverſed. D 
C451 18. | X | Roſs againſi Voſs. « 3 

s « h 

A proiſe to. HR ROR was brought is the exchequer chamber of a Judges 
diſcharge one in the — bench in an aſſumpſit; where the 2 N 
ration of relin- declared, that in conſideration he would relinquiſh ſuch 2 _ ; Wil 
deb ebend. defendant promiſed to diſcharge him agaipſt all ſuits of J. 1 4. Bi 
Ante, 46s. Alledges in fact that ke relinquiſhed bis action; and 2 this 
Ve e, fendant had nat diſcharged him from ſuch an aftion. And bam Bf 
upon judgment was given for the plaintiff. —The error m_ * 1 7 

That this is not any conſideration ; for he might relinqui ; ti 

day, and afterwards begin it again: he ought alſo to have and or BY i, 

that the action which he was to diſcharge was actionable. * 
both theſe cauſes it was held to be erroneous 3 and the } vera 

was reverſed. . 245 | | The plain 


* 
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The Lord Audley again, Pollard. _ ca- 
FJECTIONE FIRMA.—It was held by all THE JUSTICES, The entry of a 


they were of the ſame opinion (a). 
2 * wad | 4 ( try to avoid a fine. Strange, 1086. Dougl. 483. 
See 4. Ann. c. 16. | | 3 VE oe 


a 


Eaſter Term, 
39 Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Knt. Chief Fuſtice. 
Thomas Walmſley, E/q. of 
Francis Beaumond, /. Juſticet. 
Thomas Owen, Zy. 5 

Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Kzt. Solicitor General. 


Morgan again Johnſon. Carr 1. 
[EBT upon a bill, which was in this manner: «© ME MORAN- Id certum oft 
* DUM, That I, Thomas Johnſon, do bind myſalf to John quid certum reddi 
* Mergan to pay unto him all ſuch monies as my brother oweth 7%. 
* him. In witneſs whereof, Sc.“ At the end of the bill "under. C141 
neath was written, 4 Wi/liam, the brother of Thomas Johnſon, owed — — TR 
to Morgan gol.” The plaintiff in his deelaration avers, that : Roll Ab-849- 
Viliam, the defendant's brother, then owed to him gol. It was * EE cs 
thereupon demurred; and moved for the plaintiff, that although a * 
this bill was uncertain at the firſt, yet by averment and writing Job. 25. 
under it, it is certain enough; as a leaſe by deed for ſo many years Skin. $35. 
5 F. S. ſhall name: when J. S. had named them, it is ſufficient 
= certain enough. —And all Tus JusT1cEs agreed for the plain- 
that by the averment the debt is ſufficient, and the dee may 
referred to a collateral matter; as an obligation to perform co- 


y 1 a l . — 
— within an indenture, Wherefore It was adjudged for the 


Wiſe eman 


, 


i 
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Carr 2. 7 Wiſeman againſt Crow. 


| | Trinity Term, 38. Eliz. Rall 2302. 


If tenant for RESPASS. Upon demurrer the caſe was, Tenant for life th 
* >r0 wag T remainder ro Thomas Wiſeman in tail, remainder to tle 
common reco- Wiſeman the plaintiff in fee. A writ of entry is brought againlt te. 
very.andvouch- nant for life; he vouched Thomas Wiſeman the firſt tenant in tail, 
En who vouched the common vouchee ; and ſo a recovery was had, 
not only the The tenant for life dies; Thomas Wiſeman dies without ifſue; Jan 
eſtate tail, but Wiſeman the plaintiff enters upon the defendant, who ouſts him.— 
| Rs All this matter being diſcloſed in pleading, after argument of the 
Poſt. 550. . ſerjeants, it was adjudged for the defendant, by the opinion of 


Moor, 690. 985. ANDERSON, BEAUMOND, and Ow EN. For this recovery is out of 


2- Co. 60 b. the letter and intent of the 32. Hen. 8. c. 36. and 14. Elia. c. B.; 


10. Co. af- for they extend only to reſtrain the recoveries againſt tenants for 


2 1 _ life only as tenants, which at the common law was a bar to him in 
x. Co. . remainder, and as recoveries alſo where tenants for life are only 


2, Roll. Ab. 396. yonched ; and none who have the inheritance was party thereto. 
% on Recov. But here, by his voucher of the firſt tenant in tail, the judgment 


3- Peer Will. being given againſt him, that is not to be ſaid a recovery againſt 


* tenant for life, but againſt tenant in tail; and he who hath the in- 
. Is 276. . . p . . 

2. Bac. Abr. HÞeritance being party to the record, it binds every other. If one 
843. 548. in remainder was only aſſenting, and no party to the recovery, it 


. might perad venture be otherwiſe ; but here it is more than aſſent: 
B. R. 740: and the N caſe, if tenant in tail bargains and ſells the land, 
and a præcipe is brought againſt the bargainee, and he vouches the 
tenant in tail, and he vouched the common vouchee; there all 
agreed that this ſhall bind all in remainder ; and yet there the ber- 
gainee is but tenant for liſe.— And ANDERSON ſaid, this very calc 
was ſo adjudged in the queen's bench; and although writ of error 
was thereof brought, and the error aſſigned in this point in hu, 
the greater part of the Juſtices of the common pleas, and the Ba- 
rons of the exchequer agreed to affirm the judgment: but it v4 
afterwards reverſed for a point in pleading, and not for the matter 
in law,—But WAaLMSLEY argued to the contrary ; for the letter 
and intent of the 14. Elia. c. 8. is to reftram recoveries againſt 
tenants for life, that they ſhould not bar any but thoſe who are 
party or aſſenting thereto : and he in remainder, who is not party 

to it by voucher, nor aſſenting to it, ſhall not be barred by lvca 

a recovery, which the ſtatute reputes to be falſe, and covinous, 

and to the prejudice of him in remainder, who had a good 

rightful remainder ; which was not to be bound by ſuch a feigned 

recovery. And whereas it is ſaid that this recovery is not 284 

tenant for life only, but alſo againſt tenant in tail in remainde, 

that is not material; for the recovery is principally againſt my 

for life; and the judgment is only againſt him for the . 

4 againſt him in remainder only for the recovery in value: ar 
directly within the letter. and purview. of the ſtatute, _—_— 
the intent to be remedied. Wherefore, &c.— But, notwith 
ing theſe reaſons, it was adjudged for the defendant. 10- 0. 43 


Co. Entries. 


x 


Lovelace 


. 


re 


— 


S 4 - 


nee 
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AETION upon the caſe againſt Francis Throgmorton, becauſe 
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Lovelace again Reignolds. cg 43. 

HE caſe was now moved again. And all Tut Cour reſolved, if jury findthe 
1 chat the verdict was found for the plaintiff, and againſt him plaintiff has 
who pleaded the preſcription. For the preſcription is entire, — Leo 
and the payment of a penny annually is parcel of the preſcription, he has preſcrid- 
and it ſhall be intended to be as ancient as the common, and that ed paying for it 
they began at one time. Wherefore, when. he preſcribes to have xo ver lied i. fer 
common generally, and it is found that he uſed to have it, paying the defendant; 
one penny for it, the common which is found cannot be intendec _ __ payment 
the ſame common which he hath preſcribed to have. As in 10. bs uy rope dag 
Edw. 4. pl. 17. preſcription to have common in groſs, evidence preſcription.— 
to prove that he hath common appurtenant, doth not maintain the e $46, and 
iſue; for it is not the ſame common. If this part alſo of the 1 8 
preſcription ſhould not be ſhewn for the common, the tenant of 
the land ſhould not have any remedy for his penny. And as to the g. Co. 79. 
judgment cited in the queen's bench, there is a plain difference be- 1. Burr. 442. 
tween that caſe and the caſe in queſtion. For there the copy- . Taru Rep. 
holder preſcribes to have common in the lord's land, and it was 447. 0 
trarerſed: and it was found that he had common according to his 
preſcription, And it was further found, that the copy-holders in 
the ſaid manor had uſed to pay to the lord pro eddem communid 
unam gallinam et quinque ova per annum; and adjudged that the pre- 
ſcriptiun was well pleaded : for there were two preſcriptions, the 
one for the commoner, the other for the lord. Wherefore it was 
ſuſhcient for the commoner to alledge the preſcription for the 
common, and he needed not meddle with the other. And this be- 
ing found is ſufficient ; and the finding the preſcription on the 
lord's part is not material, which was the reaſon of the judgment 
there, as PopHAM and FENNER affirmed to us. But here the 
preſcription is entire, whereof the payment of one penny is par- 
cel, which ought to have been entirely alledged.—And of that opi- 
nion were Pop HAM and FENNER.—Wherefore they all agreed 
that judgment ſhould be given for the plaintiff. . 


Anonymous. Cart 4. 


Ae ION upon the caſe for theſe words: «© Thou art a corn- word import- 
ſtealer.” After verdict for the plaintiff, upon not guilty ing a theft, are 

pleaded, it was moved, that an action lay not for theſe words. wn. „ _ 

For it is not alledged of what value ; and it might be under twelve — — 

pence value, and ſo not felony; it might alſo be that the corn pute felony. 

vas growing, and ſo no felony. — Sed non allocatur. For the value Cro. Jac. 6 

's not material, becauſe the action would lie for calling him Cowp. 70. 

60 thief” generally. It ſhall not alſo be intended but of ſuch corn 

Viich might be ſtolen, and not of corn ſtanding, Wherefore it 

was adjudged for the plaintiff. * * | 1 


Francis Throgmorton's Caſe. TY 


he. 1 
0 procured the plaintiff to be indicted as a common barrator be- — — — 
ore the juſtices of peace in the county of Warwick ; and that af- e will lie a. 


0 's ' 

| cds he was lawfully acquitted thereof, before ANDERSON and — — 

— Silicicady proſecuted; but it muſt ſhew that the proſecution was before a com pr. {oy 

Sarge, 144. 6. $25 determined. Oro. Jac. 553. $57. 2. Bulſt. 271. 1. Sid. 15, Velv. 116. 46. 
© 114: 691. 1. Hawk. P. C. 348. Pougl. 215. 1. Term Rep. 418. 2. Term Rep. 225. 


| CLencn 


— ͤ 


\ kure, the judg- hall be? For if it ſhould be, gud ceſſat executio during the 4 1 


2 | 
of . 


oy 
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Fraycry CLExCH Tuſtites, Juſtices of aſſiſe theres, The defendant pleaded 
Tnzo - 1a not guilty, and found againſt him. And it was alledged in arreſſ of 
wenn judgment, that the declaration was not good. For he hath ſhewn 

that he was acquitted before ANDERSON and CLExCH, uſtices of 
aſſiſe, which is not good; for he cannot be acquitted bene them 
Ante, 21. #5 Juſtices of aſſiſe, but as Juſtices of oyer aud termiger. And it 
was held to be an apparent fault by the whole Court. — Ax pERSORA 
and BEAUMOND held, that the action lies not for the matter: for 
when one prefers an indictment, and is ſworn thereupdu, it is to be 
intended that he prefers it lawfully, and in zeal of juſtice. And d. 
though the other be found not guilty, it is not reaſon he ſhould be 
puniſhed for exhibiting a bill; no more than where a bill is exhibit 
| ed in the ſtar-chamber for matters examinable there, an ado 
Ante, 248. upon the caſe hies not, although it be falſe; no more here. But 
F. N. B. 42. f. where two or more conſpire together to procure one to be indifted 
of felony or treſpaſs, and he is afterwards acquitted, it ſhall be in- 
tended by law to be maliciouſly done, for which conſpiracy lies; but 
no action lies, where only one -prefers a bill of indictment ; for it 
| would be in hinderance of juſtice. Wherefore, &c.—WaLwsLEr 
doubted thereof; for the declaration ſuppoſed it to be mall. 
And there is not any reafon, if any one, without cauſe, will pro- 
cure another to be indicted, but that an action will lie againſt him. 
— Whereypou jt was adjourned. | 


C81 6. Hunt againfl Singleton. 


| Ante, Page 473. Caſe 37. 
Ihe 14. Elec. TT*RESPASS. It was found by ſpecial verdict, that the dean and 
17. is a general chapter of St. Paul's made a leafe for forty years of an houſe 
uy mg hg in London; the which houſe was then in leaſe for ten years to! 
Aute, 473 ſtranger. Whether this were a good leafe, or no? was the quel- 
tion.—And it was held by the whole Court, without argument, 
3. Co. fo. that it was not a good leaſe, but merely void by the 13. Ez. c-10. 


—4 pm and not warranted by the 14. Eliz. c. 11. (a) which made leaſes | 
Vent. 246. of houſes in cities to be good for forty years, fo as it be not made 


A , in reverſion of any other leaſe. For although this leaſe js to com- 
This caſe is . 5 * 8 . d there- 
veſtioned 1. mence immediately, yet it is in law a leaſe in reverſion, an % 
: n fore within the words of the ſtatute. And the ftatute here ne 
Co. £9. a and not to be found by the verdict, becauſe it is a general lau. Where BN | 
confirmed Cart. fore it was adjudged accordingly. | 
ide Doug. 567. 3. Bac. Abr. 330, 331- 349- 


(a) See 18. Eliz. c. 11. 


Care 7: Wheatley againf Chriſtopher Beſt. 


OWER. The tenant made default after default; muy 
mer iv. Thomas Beſt prayed to be received for his term — 
ed for his term him before the coverture; and he was received, and his t — 
puter aleale ed. The queſtion now was, How the judgment and cf 


In dower, if a 


ment ſhall be ſhould not then have the rent reſerved upon the leaſe.— | 
enteredgeneral the Juſtices agreed, that the judgment ſhould be entered ＋ 
ende. that ſhe ſuould recover ſeiſin ef the moiety of the land 

rered without ouſting the tenant.— Ce. Lit, 37. a. Pigot on Neeov. 5 a | being 


| Faſter Term, 39. Eliz. In C. B. i 


being gavel-kind);z and that the writ of execution ſhould be ſpe- Wararrer 
cial, that the ſheriff ſhould not ouſt the termor, but that he ſhould ft 
come upon the land, and demand ſeiſin for the feme ; and there- 
by ſhe ſhould have the moiety of the rent, with the reverſion. 
BRAU MOND faid, that ſo it was done 3. Eliz. in his mother's cafe, 
vpon a petition of Dower, the revertion being in the queen, 
Wherefore THB CoURT commanded to have it to be done ſo in 


Bradbury again Reynel. Cain s. 
Deer againſt him as executor of Tyrrel. The defendant An executor d 
pleads, that Tyrrei died inteftate, and that certain of his goods / t remains 
came to the defendant's hands, and afterwards adminiſtrativa was 3 3 2 
committed to J. S. to whom he had delivered the faid goads.— the effects of the 
Per CUR1aM. It is not any plea; for if the adminiſtration” had inteltate to the 


been committed to him, it would not have purged the firſt tort. — a 


do here, although adminiſtration is committed to a ſtranger, in 466. 
regard that he hath once made himlelf chargeable to the plaintiff's, C 34. 
action, as being executor de for: tort, Wc. he ſhall never afterwards 2. Brownl. 183. 


diſcharge himſelf by matter ex pg facto. Wherefore, &c.— Adjour- Hob. 49. 


_. 


187. 5 


natur,— Et vide 21. Hen. 6. fl. 1. 8. 9. Edu 4. ph 47. . Rich. — "pag | 
3. Nl. 20. 8 2. Mod. 293. 


14. Raym. 63. Went. c. 14. 1. Salk. 313. 2, Term Rep. 597. 
See 43. Elia. c. 8. 


Matthew's Cafe. ; 1 C48 9. 


EBT upon a leaſe for years made at Nartbampton of lands in Debt for rent 
D. in the county of Northampton. The defendant pleaded _ 
nibil debet, and found againſt him. And it was moved in arreſt of chase the leaty 
Judgment, that the venire faciar was awarded de Northamplon, was ED 
whereas it ought to have been from D. where the land lies ; but 2 aq 
i the leaſe had been traverſed, it ſhould have been from the place . 22 
where it is alledged to have been made (a). Tux CourT held | 
the trial to be good enough; for the debt is due by reaſon of the 
contract, which was at Northampton. Wherefore, abſente ANDER- 
ox, it was adjudged for the plaintiff. if 
() Vide note (a) page 260. pl. 46. Fe ep 

Blunden's Cafe. Cars to. 


Debr upon an obligation, conditioned to pay an annuity at in debt for an an. 
the Annunciation of our Lady, or within twenty days after. 'The nuity payable at 
iſue being joined upon a collateral matter, and found for the the Annuaciarien, 
pantiff, Du cw moved in arreſt of judgment, that the original 3 — 1 
"z drought the eighth of April; and he altedgeth the breach to be wit was 
the Annunciation laſt paſt, which was within the twenty days af- brought the 8th 
4 the feaſt of the Annunciation, and ſo the action brought before bad, — = 
ag cauſe of action.— THE Cour held it to be an apparent no cauſe of 
— for the annuity was not due until the end of the twenty —— ä ; 
— nr ſaid, that it hath been adjudged (a), where one Ante, 325. 
p — . eaſe for years, rendering rent at Michaelmas, or within Moor, 398. 
3 days after, and dies after Michaelmas, and within the tem Cro. Jac: 301. 
A * that the rent was due to the heir, and not to the execu- 46 

(9). Whereupon the judgment was ſtayed. 1 Comb ”»— 

| : 5 8 8. Mod. 287. 1. Lerm Rep. 722. 

(*) 19. Co. 128. Poſt, $75. (5) See 11+ Geo. 2. c. 19. f 15. 


Fereby 


| 
f 


| A promiſeto A SSUMPSIT. And declares, that the defendant, in confers 


. Regiſt. 227. and the ſaid Sir Francis, leaving his wife Dorothy, who, at the time 


for an obſerva- 


=: : Eaſter Term, 39. Eliz. In C. B. 


Caen ths PFeereby again Lurkyn. 


i 2 * tion the plaintiff would make a leaſe to him of ſuch lane 
fuficizte conf. aſſumed to pay 20l.; and alledged in fact, that he had let ft 
deration to land to the defendant for five years; and the defendant had ng: 
2 paid him the 2ol. The defendant pleaded non Jie and ſound 
8. C. Noy, 6 againſt him. And after verdict it was moved in arreſt of Judg- 
Tn * ment, that the plaintiff had not performed the conſideration; for 
he being to make a leaſe, it ſhall be intended for life. L Tut 

CouRT held, that the promiſe being general to make a leaſe, it 

may be any leaſe, viz. at will, which he might determine preſently 

and it is not any conſideration to ground an action. Wherefore 

\ 


the judgment was ſtayed. 


Cam 12. ; Willoughby? 8 Caſe. 
| Zaſter Term, 39. Eliz. ' Roll 1250. 


oy ERCIVAL WiLLOUGHBY and Bridget his wife, one of the c- 
— inſpiciends. heirs of Sir Francis Willoughby (becauſe Sir Francis Willughy 


died ſeiſed of a great inheritance, having five daughters, whereof 
Winch. 71 the eldeſt was married to Percival Willoughby, and not any ſon; 


Cro. Tac. 686. of his death, pretended herſelf to be with child by Sir Franci, 
Moſeley, 391. which if it were a ſon, all the five ſiſters ſhould thereby loſe the 
ws cer. Will. inheritance deſcended unto them) prayed a writ de ventre inſpic- 
And fee Mc. endo out of the chancery, directed to the ſheriff of London, that he 
Hargrave's Co. ſhould cauſe the ſaid Dorothy to be viewed by twelve knights, and 
polt, 8. ore (3) ſearched by twelve women in the preſence of the twelve knights, 
tion on the na- ad traftandum per ubera, et ventrem inſpiciend. whether ſhe were vin 
ture of this child, and to certify the ſame into the common pleas. And if the 
_—_ were with child,' to certify for how long time in their judgments 
et quando fit paritura, Whereupon the ſheriff accordingly cauſed 

her to be ſearched, and returned that ſhe was twenty weeks govt 

with child; and that within twenty weeks fuit paritura. Where 

upon another writ iſſued out of the common pleas, commanding 

the ſheriff ſafely to keep her in ſuch an houſe, and that the doors 

ſhould be well guarded ; and that every day he ſhould cauſe her i 

be viewed by ſome of the women named in the writ (wherein ten 

were named); and when ſhe ſhould be delivered, that ſome of then 

ſhould be with her to view her birth, whether it be male or femal 

to the intent there ſhould not be any falſity. And upon this vrt 

the ſheriff returned, that accordingly he had cauſed her to be kj 

| -&c. and that ſuch a day ſhe was delivered of a daughter. No rt, 

This writ, and the proceedings thereupon, are grounded up 


BraFon, lib. 2. fol. 69. and upon the writ in The Regifter, fol. 237 


he bs Trinity Term, - 5, 
39. Eliz. In the Queen's Bench. 


Sir John Popham, Kut. A 
Sir Francis Gawdy, Kut. 1585 
Edward Fenner, %. . Jafliat, 

John Clench, E V. 1 

Sir Edward Coke, Kut. Attorney General. 

Sir Thomas Fleming, Knt. Solicitor General. 


” _k- Fw TS 


Williams nat Wiliens.. en. 


HE caſe was now again argued, and only upon the errors judgment in 
aſſigned.— TR FIRST ERROR was, That the recovery was dower againſt = 
againſt him by default in deter; and that he, at the time log as — 

the recovery, was, and yet is, within age; for which vide Year roneous; for in 

ll, 6. Hen. 8. and 17. Edw. 2. pl. 30. ** Sauver Default,” Brook a writ of dower 

Wbr. 50. Dyer, 104.—THE SECOND ERROR was, That he was not — — 2 | 

rre-tenant at the time of the action brought, nor ever fince. As Ante, 557+ 

> which, although it be ſaid that he loſe nothing in the land, and Poſt. 638. 

hen he cannot have a writ of error, yet here be loſeth damages; Moor, 342. 

4 to excuſe himſelf from them, it is reaſonable that he ſhould 1. Roll. Abr, 

ave this writ of error. In the Year Book, 6. ' Edw. 3. pl. 8. it is 137: 79% | 

olden, that he who pleads © non tenure,” might have a writ of oak hy 8 

rror, For although he hath not therein freehold, yet he may 391. BOON 

are in reverſion what he may loſe by the judgment; but it is 3 N. . 


berwiſe of him who diſclaims. Whercfore, &c. 300 · 


a . | 
h Gaw ap 6 OY to the firſt held it to be error, for a recovery 
* gainſt an infant by default differs not from another præcipe. In 


nder ſan a Caſe, Dyer, 104. it is ruled after long argument, that a 
ang againſt an infant by default in another præcipe is erro- 
[Forman and FenNER E contra. For FENNER ſaid, that a writ | 
| ond oa, favoured 3 and it is not reaſonable that the demand- 
Aro Fa prejudiced by the tenant's infancy ; for if thereby 
ty ndant ſhould be delayed, women ſhould never recover 
owers, to have the fruits and benefit thereof, For the te- 


len 

ancy might be i i 
en mig in an infant, who never would appear, but ſuffer 
as : 222 to paſs againſt him by default, and — afterwards 
ori ed for this cauſe.— And Pop RHRAu ſaid, there was not any 


fert i i 
ence betwixt a writ of deter, and another præcipe. For a 


overy againſt an infant by default, is j | : 
32 , good in both caics; for it 
4 if the demandant, who hath right, ſhould 
A W 6 her right, becauſe the tenant is an infant, and will 
er — . that ſhould be ſuffered, all land whereto ano- 
* _ =_ ob action, would be put in an infant, againſt whom 
wen as ns * 1 — 8 and it is not as miſchiev- 
* bow his writ of * e 
Mor ſaid, although it were chi * 
fcred a greater miſchief, yet it is ta be 
rather than have the law to be changed, unleſ it be by 


parliament 3 


| 
f 
N 
( 
[ 
f 
] 
} 
8 
| 
[ 
U 


568 Trinity Term, 39. Eliz. In B. R. 


WirrI zu parliament; as, at the common law, le parol demurrera for the now 
. age of the demandant, which was triſchievous unto him; and 
| therefore the ſtature of Glocefler, c. 2. was made to redreſs it: and 
ſo of others, &c. CLENCH agreed with Gawpr; for it would be 
dangerous to compel infants to appear, and plead, who know not 
their own title, eſpecially if they have the land by deſcent. But if 
it may appear, that an infant hath the land by purchaſe, that privi- 
lege peradventure would not then be allowed him; becauſe the te. 
nancy might purpoſely of cevin be put into him, to delay the de- 

mandant. Wherefore, &c. b 


FENNER 2s to the ſecond error held, that he might well aſſign 


See 1. Burr. it for error, to. diſcharge himſelf of the damages: but the other 
— Juuſtices did not ſpeak thereto.— Sed adjournatur. 
Catz 2. Rivers againſt Oodſkirt. 
n Trinity Term, 38. Eliz. Roll 794. 

Trover lies for ERROR of a judgment in the common pleas, in an adlion ſur 

* trouer. The plaintiff declared, quod cùm poſſeſFonatus fuit de 46). 
. proprii, in quddam crumend exiſlent. ut de bonis ſuis proprus, and loſt them; 
— 8 con- and the defendant found, and converted them to his own uſe, in 
ledoed is ear retardationem executionis teflamenti, to the plaintiff's damage of 4cli 
ledged is retar- | x P 8 
datimem executi» The defendant pleaded not guilty; and found for the plaintiff, and 
— the jury aſſeſſed for damages 40l. and for coſts 20s. and the plaintiff 
may fin Aama- had judgment accordingly, and thereupon error was brought. 


| mm os fo The firſt error aſſigned was, Becauſe he alledgeth not that he 


beſides. colts was poſſeſſed of a purſe, but only of gol. in the purſe, and the 
Ante, 544 Converfion is alledged of both, and damages given entirely for both. 
Poſt, Sed non allocatur. For it ſhall be neceſſarily intended; and fo is 21. 
i. Saund: 114. Hen. 6. in Detinue. 3 85 | 
| Secondly, Becauſe it is alledged, that he was poſſeſſed of 4cl. 
ut de bonis propriis, and that the defendant converted them in rear. 
dationem executionis teflamenti ;; which is contrariant, &c. the goods 
being his proper goods, that they ſhould be converted in retards- 
tionem, fc. and for this repugnancy it. was ill, —And of that op- 
nion was FENNER, Fuf/ice; and in proof thereof relied on 25. Ed. 7 
pl. 40. and Sales Caſe, 31. Eliz. But all the other Juſtices ? cio 
for the executor is poſſeſſed of the teſtator's goods as dz bonis /u 
proprizs, and ſo may declare; and yet the converſion of them is 1” + 
tardationem euccutionis teſtamenti. And this exception was taken in the 
counteſs of Rutland's caſe in this court, and yet held to be good: 
for theſe words are but ſurpluſage, which do not abate the count- 
The third error affigned was, Becauſe he counts but of 4! — 
mages, and the damages and coſts aſſigned by the jury exceed the 
ſum whereof he declares: which ought not to be, and . 
(%. Co. u. is erroneous: and to that purpoſe, 13. Hen. 7. pl. 16. 18. Him. 6. 
ran and 2. Hen. 6. pl. 7. were cited. Sed non allocantur ; for f 
8. Hen. 6. pl. 5. Pl. 17 P.. 7 h 
Owen, 45. damages ought not to be aſſeſſed more than whereof the 
Kelw. 21. himfelf hath counted. But becauſe the fuit might for a long 1 * 


Yelv. 45. f | 4 
„Bulſl. 4. have depended, they may be further aſſeſſed an | 
Fus, Dam: 16, non ps oY at the time of the declaration what the coſts of ſuit 


Bro. Dam. 2. . had been ent 
woold amount to. But if the damages and coſts ad be 

Cro. Jac 4 7. aſſeſſed at more than are mentioned in the declaration, it had — 

See the caſe of ill; for non conſlat but that the damages exceed the damages ® 6 

Sandiford ter. tioned in the declaration (o). Wherefore it was adjudged 


Hill, _ ly, and the ſirſt judgment affirmed. "> We 


| | | Tr * 1 1 a O 85 
Trinity Term, 39. Eliz. In B. R. 8 


% 


CTION for thefe words: „1 will call him in queſtion for In flanderit is 


- __ not necell; 
« poiſoning my aunt, and I make no doubt to prove it.— ker ang 


rdi&t for the plaintiff, it was moved in arreſt of judgment, imputed to the 
_ words were pe actionable; for it is not any direct affir- — ments 
mation that he poiſoned his aunt. Sed non allocatur for it cannot happened. 
be more direct when he faith, “He will call him in queſtion,” and Ante, 6. 
« maketh no doubt to prove it.” Secondly, it was alledged, that Poſt. 823. 
the action lies not, becauſe it is not averred that his aunt was pol- 1. Roll. Abr. 80. 
ſoned ; for otherwiſe it is not any offence. Sed non albcatur ; for d., Jac $3 

; nw 4 . 331. 5 

his credit is impeached, although he never did any ſuch fact; as 489. 
to fay, „“ that he was perjured in this court,” although he never i. Vent. 117. 


were ſworn, is actionable.— Wherefore it was adjudged for the A 1 Air. 
plaintiff, 5 | 501. $09. 53. 
Yielding ageinſt fax. Can 4 


Trinity Term, 36. Eliz. Roll 048: 


AC [ION upon the caſe againſt the defendant, as parſon of It is a good 
Quarleys in the county of Southampton. Whereas within the — 
{aid pariſh there is a cuſtom, that the parſon there, at all times of fo keep a bull 
the year, had uſed to keep within the ſaid pariſh a common bull for the uſe of the 
and a common boar, for the common uſe of the kine and ſows of n ny 
the pariſhioners at any time, quandocunque neceſſe foret,, for the in- the nom-feaſ.nce, 
creaſe of calves and pigs within the ſaid pariſh ; that the defendant, 1 guiltyis a bad 
being parſon there, far three years had not kept any bull or boar 1 
there: by reaſon whereof the plaintiff, being an inhabitant there, 1. Roll. Abr. 
ha loſt the increaſe, &. The defendant, proteſiando that there: is not 109 559- 

any ſuch cuitom, pleaded not guilty. And thereupon the plaintiff 1. 0d 27 
drmurted ; for in an action for a non. feuſance, not guilty, it is not Skin. 399, 

avy pie; for there be two negatives, which cannot make an iſſue, Bull. N. P. 23. 
no wore than two afſirmatives; 32. Hen. 6. pl. 23. But in an Doug. 407. 
action for a mit. ftaſance it is otherwiſe. And of that opinion | 
were THE COURT and that it is a good and reaſonable cuſtom ; 
zac that every. inhabitant who hath. prejudice by the not keeping 
the bull or boar, may well maintaia his action. Wherefore it 
4 acjudged for the plaintiff, . f 


#® Sedburrough aguinſi Raunt. Carts 
Michazlnas Term, 38. & 39. Eliz. Roll 155. 


[{RROR of a judgment in the common pleas in debt upon nan in debt, if an 
ſum informatus. —The error aſſigned was, That the defendant, at infant appear by 
be time of the judgment, was within age, and appeared by attor- „ e ſtead 
Ky, whereas he ought to have appeared by his guardian. And upon judgment may 
” ſee fatias two nibilt were returned; whereupon it was prayed, bereverled alter 
n. for this cauſe, the judgment might be reverſed. —And by N 
2 1 Frnxek (ceterir Fuflitiarits abſentibus) it was therefore 2. Ro. Ab. 873. 
e or GC DT aid, If he were within age at the time of be, api 
UK * ment given, although he were not ſo at the time of the 5 Cans Die 
ought, it is reverſable, and is triable per puis; and not like 799. 8 
Ko. Criz. PART 11, 24 : to 
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800 | Trinity Term, 39. Elis. In BR... 


| | stp vn to an error upon a fine, or a ſtatute acknowledged by one within 
| ; _ xoven, age; for they are not reverſable but by inſpection. But bere, in 

Nez. regard the defendant made default upon two jibil: returned, it is 
co. Lit. 380 b. not now triable, but it is a confeflion.—W herefore; it was for thi 
. Sid. 342. cauſe reverſed. | | | 


3 - Bradſhaw againff Eyre. 

„ Hilary Term, 39. Elia. Roll 532. / 
1 4. has a RESPASS de clauſo fradto in Abney. The defendant pleads, 
— 1 That long time before, &c. one Nicholas Bag ſhaw was ſeiſed 


dS ana, Of the place WHERR, &c. in fee; and that one Godfrey Fuljamb 
of B. and con- Was ſeiſed in fee of an houſe, and twenty acres of land in / 
wo. to Er aforeſaid; and that the ſaid Godfrey Fuljamb, and all they who 
commons ex. eſtate, &c. have had for him, his farmers and tenants of the pre- 
tinguiſhed by miſes, common in the ſaid place WHERE, &c. for all their beaſts, at 
hoy all times of the year, as to the ſaid tenement appertaining ; and 
Ln. oak. it, that the ſaid Godfrey Fuljamb infeoffed of the ſaid tenement the ſaid 
with „all Nicholas Bag ſhaw ; and that afterward the Yaid Nicholas Bag ſhow 
«commons L“ let unto the defendant the faid houſe, and twenty acres of land, 
itisa good with © all commons, profits, and commodities thereto appertaic- 
grant ofa new ing, wel occupat. vel uſitat. cum predifto meſſuagio : and thereby 
— wary juſtifies the putting in of his cattle to uſe the common, &c. lt 
. Poſt. 794 Was thereupon demurred ; and the matter in law was only, Whe- 
ther this common, being extinct by the unity of poſſeſſion, may be 
revived by any of thoſe words? or, Whether it may not enure as a 
90. new grant of conſmon for ſo many years? — And by Gawpr and 
Co. Lit. 122. FgENNER (POPHAM and CLENCH' abſentibus) it was held clearly, 
res 178. that this common was extinguiſhed by the unity of poſſeſſion, 
Owen, 122. it being common appurtenant, and cannot be revived again, 2. 
Show: 350 though a feoffment had been made of the land. GAwpr ſaid, 
88 3 that fo it is of common appendant; and, as to this purpoſe, there 
Salk. 190+ is not any difference betwixt them. But they held, that by the 


6. Mod. 19 words of the leaſe, * of all commons, profits, &c. occupied or uſed 


— 


Moor, 462. 667. 
Fang 131. 1235 


. La. Rae « cum meſſuagio, c. it is a good grant of a new common for the 
1225. time: for although it were not common in the hands of the feoffor, 


yet it is gu common uſed therewith; and although it be not the 
ſame common it was before, yet it is the like common. But be- 
cauſe there was not a ſufficient averment that this common vi 
uſed by the leſſee at the time of the leaſe, it paſſed not. Andi 
was therefore adjudged for the plaintiff. 


- 


Cavs . Wiſeman againff Gennings. @ | 
FEET Trinity Term, 48. Elia. Roll 505. 

A common re- ON a ſpecial verdict the caſe was, that J. tenant for life, re. 
__y A mainder to B. in tail, remainder to R. in fee: 4 my 
tcnant lor 2 5 jeg: B. Wl 
El., who vouch- common recovery with voucher to B.; A. dies; B * 80 


es the remain: iſſue, Whether R. ſhall avoid this recovery by the 14. 


der-man in tail, was the queſtion (a). Pop hau. It bath once dect 
eren adjudged a good recovery to bind the remainder in 


the remainder notwithſtatiding the 14. Eliz. c. 8. And being ny * 
3 5, the exchequer- chamber, all THE JUSTICES agr 
3. Co; oo 6 3- Com. Dig. 235+ 19. Co. 44+ . Bac. Abr. 543- 1. Term Rep. 744 


(a) See 14. Geo. 2. © 10 · .. 4 7 judgmest 


2 


Trinity Term, 39. Eliz: In B. KR. 671 
judgment for the matter in law; but reverſcd it for the form.—And wizxas - 
- that opinion the w HoLE Cour T now agreed, and would not A... 3 
hear any further argument in this caſe. Wherefore it was agjudged * 

for the plaintiff, 


Southwel again Brown. elne. 
Aificbaelmas Term; 35. & 36. Eliz. Roll: 1411. 
(COVENANT. The plaintiff declares, that the defendant, per A declaration in 
ſcriptum articulorum, betwixt the ſaid defendant on the one covenant that 

28255 „ go the def, ndant 
part, and the plaintiff on the other part, convenit, Wc. After ver- er [:7rum ar- 
dict it was moved in arreſt of judgment, that the declaration was ticy — agreed 

not good; becauſe by doth not alledge that the writing was /igillo des lat. is 524.8 
1 fendentis figillatum. But GLANVYIL ILA moved, that it needed not; Fot. 737 
for it is per ſcriptum ſuum- faFum, c. convenit, Wc. and there- cid 
fore the ſealing and delivery mall be intended ; for it carinot be face C. 42% 
tum without choſe circumſtances.—TH's CouvrT Taid, if this word vent. 50. 
faflum were in, it might perad venture be good for the reaſons before 3: math 348: 
alledged ; but becaule, upon view of the record, it appeared that this '# uf 91a 3571 
word fadtum was left out, and it was only as it is before recited, it was 330. 1043. 
adjudged for the defendant; that the declaration was not good. = | 
John Rogers egatnff Gravat, Parſon of St. Pulebers. eis. 
CTION for theſe words: . Tho art a witch and 2 forcerer:? © Thou art 4 
After verdict it was moved, that the words wete tot actionable. n _ 
But rue Coun teſolved 2.c6atra; For GA br ſaid, if he witchl aRionable, 
eth men ſo as they die; it is felony (a); and if he uſe witcherdft in ray an AI 
y other manner, he ſhall ſtand upon the pillory: ſo, in every reſ- mn 
pect, it is a flander, and a good tauſe of action. Wherefore it was Ante; 14r. 474. 
adjudged for the plaintiff. = e EE FT 
Gro, Jac. 531. 1. Roll. Abr. 44, 48. Johes, 425. 3. Lev. 39. 1. Hawk. P. ©. ch, 3 
(4) Vide 1. Jac, 1. & i2. repealed by g. Geo! 2. E. 5; | 


Gervis againff Hallewel; Cart 15 
I ROHIBITION. A ſentence in the ſpiritual court at Litchfield The king may 
; Vas had againſt the plaintiff; who afterwards appealed to the 1 
en here the ſentence was affirmed, and adjudged againſt the tho! the 24. & 
| _ : whereupon he ſued à commiſſion to the delegates, ard the 25. _ "rf 
"ter was re-examined; and ſentence then given for the plaintiff. j9; 29% te 
nd thereupon another cominiffion was ſued forth fo re-examine ——. hal 
hi * And now a prohibition was prayed tb ſtay this: for it be final. 
as ſaid, that by the 25. Hen. 8. c. 1 9- it is appointed, that a ſeh- hy . : 
ence. before the delegates ſhall be final ; and then this ſecond com- Moor, 463. 782: 


ufſion is not well awarded; But it was theteto ſaid, that the queen & full 34 


= , law an abſolute power to grant commiſfions to re-ekamine, 2. Ro. Ab. 233; 
1 | 4 - not reſtrained by the 25. Hen. 8. c. 19. and that it hath been 6· Co: 18. 
thout 4 * before theſe rimes.—Of that opinion was PorH4 x, but, 3 
. B. we it was a new caſe, they would adviſe thereof: © Carth: 403: 
here 8 a GE Cotnb. 356. 4. Bac. Abr. 250. 
fee, Rena » 5 
into Pupr ons | ogers againſt Bird; | | C41 11: 
Der open an obligation. The defendant pleads to iffiie, and An error in wh 


Ie was found for the plaintiff. After verdi@t it was moved tetunet the 1. 


wreſt of Judgment; that the venite facias was returnable die Sab- . Lace may 
tet ver diet, if properly awarded on the roy | be amended »(- 
| 0 »” Ante, 453: 2. Ld. Raym. 1064. 1. Term Rep: sa- 


buths 


** 


FR © -"Thinity Term, 39. Ell. Tn B. R. 


Roozns bath; pet Oftab. Trin. and the diftringas iſſued bearing date the d. 
after c ain Trinitatis, and trial had thereupon.— And eee 

was without warrant; being before the return of the ten- facing, it 
was therefore ill. But becauſe, by the roll, the venir; facias wa 
awarded returnable craflino Trinitatis, which is the warrant to mike 
the venire facias, and was well awarded, and it was the default of the 
clerk, who did contrary to the roll, it might be well amended 
Wherefore it was ruled that it ſhould be amended according to the 
roll. And the plaintiff had judgment. — But Por RHAu faid, if the 
trial had been upon the venire faciat it was erroneous, and had not 
| been amendable. Vide . Edw, 4. pl. 15. 2. Rich, 3. pl. 11, 


Ce 12. . HFarvie againſt Oſwel. 
| . Ante, Eafter 39. Eliz. Page 553, Caſe 4. 
On a condition "PHE caſe was now moved again.—FEnNxER, Fuftice, held, thut 
wo 3 gd the plaintiff might well enter, notwithſtanding his acceptance 
of read accep-* Of the rent; becauſe he had not any notice of the breach of the con. 
tance of rent at dition. As 4. Adw. 3. “ Releaſe” 11. tenant infeoffs' his ſon and 
a ſubſequentdF heir, and dies; the lord accepts the rent from the heir, not har- 
with k Reach of ing notice of the feoffment, yet he ſhall have his arrearages and re- 
the condition. liefs. 80 2. Ri. h. 2. tit. © Attornment,” where a feme grants a fever. 
* 3- 5868. Gon, and takes the grantee to baron, the tenant pays the rent unto 
| him, not knowing of the grant, this is not any attornment, The 
Moor, 46. condition alſo being collateral, the acceptance of the rent is not any 
G0:64 | b. bar —GawDr, Fuflice. There is not any difference betwixt a cov 
1. Roll. Abr. dition annexed for non-payment of rent and any other condition; 
475: but, in both caſes, if the leſſor accepts the rent which is due aſter 
2 . the condition broken, it diſpenſeth with the condition broken, if he 
Dougl. co. - had any notice at that time of the condition broken: but here, be- 
2. Term Rep. cauſe he had not any notice of the condition to be broken, 3s it i 
MN confeſſed by the demurrer, and by poflibility he could not take vo- 
| tice thereof, it is not any diſpenſation with the condition; and there- 
| 5 ſore no bar to his entry. But if the leſſee had aliened parcel of the 
| term, and the leſſor had accepted the rent from the alienee, that 
would have affirmed the leaſe; for thereby he. took notice of the 
alienation, Wherefore, &c.—PoeHaM continued his opuucn # 


before. And thereupon. it was adjudged for the plaintiff. |» 


Care 13. | Bate againſt*Rookwood. 
: IR NE tc Zafer Term, 39. Eliz. Roll g7. 


op | OT ns ph | 52 ; * 
Thou artz PR ROR of judgment in the common pleas, in an action ſor t 
bora orm fel E words: 4 Thou art a forſworn fellow ; for by thy falſe oath thou 


low” are Bot de haſt hanged as tri a as thyſelf,” The error aſſigned 1% 
. ged as true a man as thyſelf.“ l 
cope by fubſe- That theſe words were not actionable.— But all 108,99 AY 


quent meg it the contrary ; for although the firſt words, “ 4 fof wn 
22 ar the ill not maintain an action; yet when he declares, that by 
would be er- oath he had cauſed a. man to be hanged, that cannot * 
8 do be a falſe oath judicially taken in evidence againſt a pt be, ay 
As Jac. 40h the words thou haſt, hanged,” ſhall. be conſtrued ao 5 
haſt cauſed to be hanged.” Whereſore it was warde. 


judgment ſhould be affirmeg. © * AxoTHED 


3272 


Trigity Term, 39. Elis. In B. Ry» . 


ANOTHER EXCEPTION was taken: Becauſe the declaration was, Bara, » 
quid propolavit quedam ſcandalgſa verba, prout in his Anglicanit verbis R On 
equent, viz. “ Thou, &c, and it may be the words were ſpoken in 
another language, which they who were preſent underſtood not ren me 
and then there is not any cauſe of action, as it hath been adjudged Rd tn . 


beſore theſe times. Sed non allocatur. For it ſhall be intended, that declaration. 


he ſpake Anglicans ve rba. And the words, provt in his. Anglicanis Foſt. 645: 


verbis ſequent, is tantamonnt as if he had ſaid, hc Anglicana verba Ro. Abe, 86. 
ſequeatia, Wherefore it was adjudged, uf „ 1120 to Oey 
| 1 : B. R. H. 305 

Blumfeld againſt. Roſewith. Chon tae. 


Ante, Eaſter Term, 39. Eliz. Plac. 10. 


1 caſe was now moved again, and recited to be ſuch : May N. If judgment 
and Blumfield were obliged jointly and ſeverally to the defen- Faw [ 
Cant; he ſues them ſeverally by ſeveral bills, and had judgment ws 7 — and 
againſt them ſeverally, and afterwards ſued a capias ad ſatisfaciendum ſeveral 3 
ꝛgainſt ay, who was taken in execution, and the ſheriff ſuffered — agg 
him to eſcape; and afterwards he ſued execution againſt Blumfield, and eſcapes, 
who, being thereupon taken, brought an audita guerela, compriſing whether Exectt>. - 
all this matter: and, Whether it lay or not? was demurred in law. — 28 
Gawpy and FRENNEA held, that the execution was well ſued other? 

againſt the plaintiff. For the-difference will be, where one is diſ- 5. C. Ante, 478, 
charged out of execution by the act of the party himſelf, to whom 55 - 

le vas indebted, as by a releaſe or making him his executor, or the $; Cv. 86: he. + 
like; and where one is diſcharged by his own acts or the act of a Cro. Jac. 58. 
ſtranger, as by the ſheriff” permitting him to eſtape; for in the 230. 333. 
lirſt, it is a diſcharge for both; but it is not ſo in the laſt. And if Cre, r 46. 
one of them die in execution, it is not any diſcharge for the other. Wee” 
And if they were ſued by one original and ſeveral pr ecipes, yet he 1 Bac. Abr. 5 
might have had feveral capias ad ſatisfaciendum againſt them; and ſoss : 
both ſhould be in execution at one and the'ſame time; as 29. Hen. 

. And although the entry upon ſuch a record is, quod unica fiat. 

eculo, yet that ſhall be intended to be an execution with ſatis- 
Eton. But when they are ſued by ſeveral originals, or by bills, 

8 caſe is, there is no queſtion but that ſeveral executions might 

8 a Wherefore, &c.—PopHam conceived, that the plaintiff” 

ou be relieved : for the obligee hath taken againſt his compa- 
4 45 great ſatisfaction as poffibly lie might have; for he being 
qo and diſcharged, no new execution might be 3 
bh DING goods, or land, &c. And becauſe it is an execu- 
rk . great ſatisfaction as may be, the other ſhall not be 
| why 1 ut I agree, lien the one is in execution, that the other 
3 bills. in execution, when they are ſued by ſeveral origi- 

Ss — A for non conflat Curie, that it is all one debt : but 
2 ſued by one original and ſeveral preciper, I doubt, 
n the one is in execution b a capias, wheth he her | 
rr Sean Pro ran candor 

word, n wap cr capras, . For it appears to us upon the 

ud unica * fit = one debt; and the entry of the, record is, 

taken by a cop? er And it is clear, that if one of them 

zwarded n the E 1 . Fs 695 e 

| and ſo is 4. 4. pl. | 

RA t adjournatur (%. e of * 1 2: 
laruyr of 8 83 459. it is ſaid to have been ultimately adjudged 5 


Morgan 


n 


6 
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. 


_— Trinity Term, 39. Eliz. In R R. 
- Can 14. | | Morgan againſt Wye. | 


3 3 Trinity Term, 36. Eliz. Roll 1074. : 
If the ſheriff re- RR OR in the exchequer-chamber of. a judgment in the , 
need E back. The error aſſigned was, Becadſe the venire fonts wa 


the mow ern awarded to the coroner for conſanguinity in the ſheriff, and it was 


ed to toroners, Teturned by the coroner, and afterwards a :ales was awarded, and 


it will be error. it was returned by the ſheriff.” And it was tried; and a verdict piver. 
Fo. 586. and judgment. —And for this cauſe held to be I 
Felr. 's. . aided by the 32. Hen. 8. c. 30. or 18. Elia. c. 14. (a). Wherefore the 
Meregts,,. juſgment yas reverſed. OO Oe 
P (o) See vide x1. Jac. . ch. 
— —— — 


" 


" 


Trinity Term, 
39. Eliz. In the Common Pleas, 
Sir Edmund Anderſon, Kt. Chief Juſtice. 


; Thomas Walmſley, Ey. c 
Francis Beaumond, Eg. | Fuſticer. 
Thomas Owen, Een. 


der. „ Villie an Stroud. | 
Sala he i CTION ypon the caſe. 'Whereas the defendant recov 
maliciouſly - Nin this court againſt the now plaintiff in debt, of which 
ing out a ca. o. judgment the plaintiff no hath brought error in the queen's 
2 — bench; and by reaſon thereof the record was removed into the 


tried either ,queen's bench ; that the defendant notwithſtanding, well knowing 
where the ca. ſa. thereof, had taken forth here at We/imin/ter a capias ad ſatisfacien- 


* 


—— va dum directed to the ſheriff of Dor ſet, by reaſon whereof the plaintiff 
was arreſted. at D. in the county of Dorſet, was taken in execution. The defen- 
Poſt. 844 Cdant pleads to iſſue, and it was found againſt him. And it was now 
9. Co, 1. b. 2. 2. alledged in arreſt of judgment, Firſt, That the action is not well 
Dyer, 38. 40. brought in Middleſex; for the tort was in the county of Dorſet, by 
. 8 114+ the taking him there in execution. WALMSLE T, BEAUMOND and 
Cro. Car. 20. QWEN held, that the bringing of the action in Middleſer wis well 
Hob. 2 enough; for the ground of all the fort is the ſuing out of the capiar, 
893 171 Whih was here in Middleſex. But WaLMSLEY held, that the ac- 
Strange, 776. tion lay not, unleſs it be alledged, that it wzs purchaſed in an undue 
Cowp. 176. manner by fraud between the defendant and others, and without no- 
> ge: der. tice of the Court; for if it were granted by the. court, he is not 
1 5 puniſhable. But ReavMonD and OwEN held, that the action 
| well lay ;-becauſe it is alledged, that he maliciouſly intending to 
charge him, bad purſued this writ, &c.—ANDERSON a'ſente, ad- 
. ““! *; „ 

Cant, * WMyyrbers againf Rooks and Smith. | 
In --olevin 2- EPLEVIN. The parties were at iſſue. Rooks afterwards died. 
inſt two, if EK And it was ſhewn'to' the Court, 'avd moved, Whether the 
Fae of them die whole writ ſhould abate, or not ?—The opinion of all THE 
. ebe adi. COURT Was, that it ſhould not abate, but ſtand good for 


en ſhall ſurvive. Ante, 145. Poſt. 675. Cro. Jac- 19. 1. Com. Dig. 57. the 
BS Sa „„ =" þ £54 4 3 83 3.49 87 0 „ er i 
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the other. And WALMSLEY faid, he had known it to have been Wrouzns 
twice ſo adjudged in his time. Wherefore. &c. Vide Dyer, 17 5. a. y . ocean 


Rocks a 


See 17. Car. 2, c. 8. and 8. & 9. Will. 3. c. 10. l 841 Tn. 
Pilkington again Dalton. 43. 


Dre. Upon a ſpecial, verdict the caſe was, A parſon made a an enecutor 
leaſe for years, rendering rent at Michaelmas, or within à cannot recover 
month after. The leſſee enters; and the leſſor dies within ten days ent in right of 


his teſtator, un- 


aſter Michaelmas :; Whether the executor hath any, remedy for this leſs it become 
rent? was the queſtion.—And it was ruled, that be had not; for due before his 
the rent was not due in the teſtator's time, nor until the end of the K. . 
month. And in ſuch caſe it hath been adjudged, that ſuch rent be- 

longs to the heir, where it is reſerved by a lay perſon, and he dies 10. Ce. 128. b. 


after Michaelmas, and before the month ended. | Wherefore it was 8 *% 


here adjudged accordingly (a). 5 She? 
(a) By 11. Gee. 2. c. 19. f. 15. where payable, his executors or adminiſtrators 

any tenant for life ſhall die before the day may recover the rent in proportion to 

on which any rent. determinable by the the time clapled. *f | 

death of ſuch tenant for life thall become OY þ = 


1. daynd: 287. 


Ordwey again Godfrey. Cars 4. 
Eaſter Term, 39. Eliz. Roll 1433. 255 A 
QUIRE FACIAS againſt an adminiſtrator to have execution of 2 To ſcire faciax 
judgment againſt the inteſtate. The defendant pleaded, quod againftan admi- 
nulla habet bona gue fuerunt inteflati tempore mortix ſuæ in-manibus ml at Cr oth 
ſui adminiſtranda, nec habuit die impetrationis brevis, nec unguam gainſt the ins 
pale. It was thereupon demurred.— And held by all THE Cov RT, teſtate, he cay- 
that it was not any plea; for a judgment cannot be anſwered with- 2 : 
out another judgment; and it may be ſhe had adminiſtered all the Poſt. b. 
goods in paying debts upon ſpecialties, which is not any adminiſtra- | 
tion to bar the plaintiff; or, as ſome ſaid, it may be ſhe had paid 4, Co. 92. b. 
debts upon a ſtatute or recogniſance which are not allowable againſt a 5: Co. 26. b. 
judgment. But ANDERSON denied it; for there is not any priority Allen, 8. ä 
of debt upon record, unleſs in caſe of the queen's debts, which is Stiles, 56. 
beſt to be paid: and here the defendant ought to have pleaded ſpe- Raym- 230. 
cally how ſhe had adminiſtered. Wherefore it was adjudged for the - E 27 
plaintiff. 8 1 Tomb. 298. 


1: Salk. 256. Ld. Ray, 3. Sed vide Allen, 48. 4. Mod: 296. where this caſe is denied to be law. 
dee alſo Went. 1 37. and Skin. 565. 1 We 1 4 


Wolley ogainft Bradwell, and his Wife, -Executrix of Cs g. 
Sir Thomas Manners. 


THE defendant pleaded outlawry in the teſtator, 29, Elia. not ja an dien by 
reverſed. And it was thereupon demurred. nn executor, it 
nenn, for the plainrif, moved, that it was not any plea 3 becauſe fer tete 
(admitting it to be a plea) it ſhould-be in regard the teſtator, being — 
outlawed, could not have any goods but they appertained to the oft. 851- 
queen, and then the executors might not have any goods to ſatisfy. Brownl- 


t that is not ſo; for the teſtator might have a debt due upon a Hutt. 53: 54 
— which is not forfeited; or it might be, that the teſtator Swinb. 366 
Geriſed lands to be ſold by his executors, which are ſold z money ern. 1864. 


i aſſets in their * 3 F | 
to be no plea. hands ; and in 3. Hen, 6, pl. 17. & 3% it is holden 


4 Trinity Term, 29: Hiz. + ea”. © vx. 


4 


a” 


56 © © Trigity Term, 39. Eig. In C. R 


Werrzr And of that opinion were WALMSLEY and Own; ſor a perſon 
D e 11. Ovtlawed may well make a will, and have executors, and the tre- 
cutors may have aſſets to ſatisfy over and beſides the goods forfeited 

to the queen; as in the caſes before put, and in others of the ſame 
nature. | * 6 
But BR AUNMOND ? contra : for the bar is good to à common in- 
tent. And theſe kind of aſſets ſhall not be intended, unleſs they be 
ſhewn; wherefore primd facie the plea is good. — Ax DbERSOR abſente, 
adjournatur. | 1 4 "os 
 Aﬀterwards, for defect in the pleading, without regard to the 
matter in law, it was adjudged for the plaintiff. 8.' Eavw. 4. pl. 6. 
21. Edu. 4. pl. 5. 39. Hen. 6. pl. 27. . 


Ce 6. Coniers, Sheriff of Durham's Caſe. 
Debt will lie for FEBT upon an eſcape. The caſe was, That upon a reconuſance 
A's, me in chancery, the conuſee ſued execution by a capias ad ſatif. 


rant was erro- ciendum, by force whereof the conuſor was taken, and eſcaped, and 
neous if it con- debt brought thereupon. —SayEL moved, that a capzas lay not in 
el. this caſe; and there the ſheriff is not chargeable. Wherefore, &. 
Ante, 164. 188.— THE CourT held, that the capras ad fatisfeaiendum was errone- 
Jac. 3 ouſly awarded; yet the party being taken by force thereof, it is 2 
Moor, 274 good execution for the party, as long as it continues unreverſedy 
2. Lcon. 84 and the theriff is chargeable for the eſcape. Wherefore it was ad- 
.) judged accordingly. > Wt uv 7 
tra. sog. 820. 1484. a. Bac. Abr. 234+ See 8. & 9. Will. 3. e. 26, 


Cazr 7. Jobſon's Caſe. 


A contingent J OBSON deviſed certain lands in Newcaſtle in tail, the remainder 
deviſe to the to the next of his kin of his name. At the time of the deviſe 
* the next of his kin was his brother's daughter, who was then mar- 
to a female next ried to J. 8. The deviſor died; the tenant in tail died afterwards 
of kin of the' without iſſue: Whether this daughter ſhould have the land? was 


nome of tbe time the queſtion upon a ſpecial verdict. And adjudged without argu- 


1 4% t lick, — 
thougd clae ment that ſhe ſhould not; for ſhe is not now of the name of the 
by marriage, be- de viſor, but of her huſband's name. But if ſhe had been unmar- 


— 4 rf ried at the time of · the deviſe and death of the donor, although the 
Ante, 53. had been married at the time of the death of the tenant in tail 
„ Vithout iſſue, yet ſhe ſhould have had the land. Wherefore it was 


1 + by. adjudged accordingly. | | 
1. Bl. Rep. 60z- Bro. Ch. Caſ. 32. 3. Atk. 759. 2. Salk. 570. Pigot on Recov. 197. 
| El 


Cart 8. | Anonymous. | 


DEDIMUS POTESTATEM was awarded to take the co- 
The N > puſance, of 2 fine of four perſons. The commiſſioners return 
aalen af che af the conuſance of three only. It was moved to the Court, what 
thepartiesatone ſhould be done to make this to be a fine againſt thoſe three. And 
Ae piece. two of the curſitors were called into court, any A TY Whether 
elſewhere ; and the name of the fourth might not be razed out of the dedimus pete 
if the dedimus be fatem, and make the writ. of covenant to accord therewith f A 
to take of four, ; was anſwered, that it might be done very well, and that it bad 


and it be onl | : 
ke ak of — the other reſuſing, it ſhall be good {or the three. Hutt. 135+ Cro. Jac. 11. 78 


2. Lac. Abr. 525. Cruiſe on Fines, ws | been 
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been ſo done about thirty years ſince: and it was ſhewn to the Ab pet 


Court, that a degimus pateſtatem was awarded to take the conuſance 
of a fine from baron and eme; and the conuſance of the baron 
only was returned, and the feme. would not acknowledge it : and 
the now lord keeper, upon this matter ſhewn-unto him, ordered, 
that a new dedimus pote/latem ſhould be awarded to take the conu- 
{ance of the baron only; and that it ſhould be of the ſame date as 
the firſt was; and that the return of the commiſſioners ſhould be 
annexed thereto. —ANDERSON. So it maybe done here, or other- 
wiſe, if the fine be levied betwixt the plaintiff and the three others 
only, it ſhall be good without gueſtion; for there is not any pre- 
judice to the fourth: or the writ of dedimus poteſſatem might be 
amended, and the writ of covenant made to accord with it; and 


any of theſe three ways would be well enough. And there is no 


doubt if a dedrmus poteflatem be awarded to take the conuſance of a 
fine of three perſons, but that the commiſſioners may take the co- 


nuſance of the fine of one of them at one time, and of another at 


another time: for it may be, they cannot come to one place at the 
ſame time: and when the conuſance of one is duly taken, it is 
againſt reaſon that the refuſal of another ſhould impeach it. uod 
alu Juſlitiarii conceſſerum. 23 05 95% abr... I 
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Michaelmas Term, 

39. and 40. Eliz. In the Queen's Bench, 
Sir John Popham, Kat. Chief Juſtice. 

\ Sir Francis Gawdy, Kt. R 
Edward Fenner, Eg. - Feſt ices. 
Joan Clench, Zo. 5 
Sir Edward Coke, Attorney General. 
Str Thomas Fleming, Sylrciter General. 


Blinco againſt Barkſdale, 
VICAR OF MARSTON. os 
Eafter Term, 39. Eli. Roll 258. 


If a vicar be en- PROHIBITION. Upon demurrer the caſe was, A parſonage 
dowed of ſmall 1 vas appropriated in the time of king Henry the third to 2 
— — ac priory, and at the fame time a vicarage was endowed by theſe 
tithes to the words: « ſalva vicaria, que r in alteragio, et in minutis decimit 
parſon, though (6 fotius parochiæ predifte ad ecclefram prædictam ſpeFante : et ulterius, 
m Sar mig neem « {; contigerit ipſos monachos in propriis uſibus 3 habere infra 
tithes of the ( parochiam pradifam ; quod lunc ipſi a preflatione decimarum omnins 
whole pariſh; « jimmunet efſent.” At the time of which appropriation there were 
999 in yard-lands of the parſonage glebe within the ſame pariſh; 
diſcharged at which parſonage came by the ſtatute of 31. Hen. 8. c. 13. at the 
1 diſſolution (being then in the prior's hands diſcharged de minut 
aſterwards at  decimis) to the ſaid king in the ſame manner: and the king granted 
the difſolution thoſe fix yard-lands to the plaintiff's. anceſtor in fee, from whom 
2 it deſcended to the plaintiff: and for the ſmall tithes of thoſe fix 
ed. yard-lands the vicar ſues ; and the plaintiff brought the prohibition 
Ante, 475- 479- containing all this matter. And it was thereupon demurred. 
_ — And, on the plaintiff's part, it was argued, that by this endow- 


Cars t. 


n ment of the vicarage no tithes ſhall be paid unto him of the glede 


Sav-3- of the parſonage, quamvis dotatio fit de minutis decimis totius parochie; 

41. Co. 14.2. P 8 7 : . * th Jdow- 
5. Bac, Abr. 78, and this land is parcel of the pariſh : for at the time of the en n 
>» ment this land was not tithable; and the very point was adjudge 
'ood luſt. 158: jn this court, 32. Bla. Yong v. Core, that no tithes ſhould be paid 
for glebe land, Cox x, Attorney General, è contra. For the endow- 
ment is de minutis decimit totius parochie ; and this land is within 

the pariſh, and therefore tythes ſhall be paid thereof. As long 2 

it continues in the parſon's hands, no tithes ſhall be paid thereof; 

becauſe the Levite ought not to pay tithes to another Levite; but 

when the glebe land is conveyed into the hands of a layman, # 

here it is, it ſhall be otherwiſe. Therefore if a parſon had let his 

glebe land, the leſſor ſhould have the croſs tithes from his leſſce, 

and the vicar ſhould have the ſmall tithes. And thereforo'® © * 


0 VV © =” FA 


wu - 


— 
— 


Sara > Eo he. eee 
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ruled of late in the exchequer, in one Griefley's Caſe, where certain Bu ineo 
lebe land upon the endowment was allotted to the vicar, and all 4 againſt 
che ſmall tithes within the pariſh, that he ſhould not now pay 
tithes of that land; but if he had leaſed it over, his leſſee ſhould © 

have paid groſs tithes to the parſon, and ſmall tithes to the vicar 

his leflor : ſo here the parſon himſelf ſhould be diſcharged ; but 

in regard the plaintiff hath not the parſonage, but the land only, 

he ſhall pay tithes. —But ALL THE JUSTICES held clearly, that 

tithes ſhould not be paid in this caſe: for the vicar cannot by this 

endowment demand ſmall tithes of the glebe land of the parſonage; 

although be ſhall have the ſmall tithes from all the pariſh, where 

they were due at the time of the endowment ;- but that was not of 

the parſon's glebe land. Ergo, c. But an endowment by ex- 

preſs words of minute decime of the glebe land of the parſonage 

might well have been; and then the parſon himſelf ſhould have 

paid them to the vicar, — Po HAM ſaid, this cauſe, © et I ulterius con- 

tigerit, Ec.“ was put into the endowment for the benefit of the 

priory, to diſcharge them from the payment of tithes for any land 

which they ſhould have by r long as they held it in 

their own hands. — And they all held, as it was diſcharged from the 

payment of tithes in the hands of the priory at the time of the diſ- 

ſolution ; ſo the plaintiff now, having but ſome part of the land 

by letters patents from the king, ſhall be diſcharged by the ſtatutes 

of 31. Hen. B. c. 13. and 32. Hen. 8. c. 24. from the payment of tithes 

for ever after againſt the grantee of the patſonage, and all others, 

in regard it was diſcharged at the time of the diſſolution.— And 

Por hau ſaid, the difference would be, where the diſcharge was by 1 
reaſon of the perſons who were to pay tithes; as the order of Cif- pyer, 217. b. in 
tercians, Qc. then their patentee ſhould pay tithes. But if the land margine. 

were diſcharged from the payment of tithes by reaſon of an unity, CONS $26. 
it ſhall then be diſcharged by the ſtatute in the hands of the paten- Pam. 118. 
tec; for that privilege runs with the poſſeſſion. ——W herefore it was | 


— 


7 Archer's Caſe. ak | Oar 2, 
CCOUNT againſt Archer, as bailiff of his manor of D. The n dels moon 

defendant gaged his law, and had day to make it. —And at the account the de- 
day, he being ready to make this law it was ruled, that ley-gager — cannot 
lay not in this caſe; for it is a matter triable per pais, whereof they Mor, 468. 


may take conuſance. Whereupon a repleader was awarded. Poſt. 790. 
Mn ns > ur T9." Com. Dig. 260. Co. Lit. 295+ 3. 
Hoe againſt Felix Marſhall. , Cain 3- 


Hilary Term, 36. Eliz. Rel, 


SRE FACIAS. Upon a bail in this court by J. . which was, A releaſe of all 


That « if J. S. were condemned here at the plaintiff's ſuit, that —— nes 


he ſhould pay the condemnation, or render his body to priſon ; given to bail, 
otherwiſe the defendant would pay it for him.” Et conceſſit, qudd — = 
* ä tion again 
N cannot be pleaded in bar to a ſcire facies on the ſubſequent a Ante, 131. 
wh an 8 Co. Lit. 265. Gold. 166. Moor, 469. 5. Co. 70. b. 2. Bulſt. 231 Hute, 17. 


tunc 


4 


580 


Hor 
again ſt 
FELIX Max- 
SHALL» 


1+ Salk, 171. 
I. ucas, 87. 
Cowp. 728. 
1. Term Rep. 
388. | 

5. Co. 20. 1. 
Cro. Jac. 171. 


" 


Dyer, 215. b. 


' {which is the moſt general word for it), not being then in demand. 


Michzelmas Term, 39. and 40. Eli. In B.R: 


tunc levetur "de territ et tenementit bonis et catallic of the defendant. 
In bar hereof the defendaut pleaded a releaſe of all debts, duties, 
actions and demands made after the reconuſance, and before the 
judgment. And thereupon the plaintiff demurred.— Arno ar. 
pucd for the plaintiff, and Jer wy for the defendant. 

GawpY and Por HA held it not to be any bar; for it is nei. 
ther a debt, duty, or demand at the time of the releaſe made, nor 
cauſe of action, nor any thing before the contingent performed: 
for he is not bound in any ſum certain; but it is a poſſibility to 
be a reconuſance after judgment, and default made, and then it be- 
comes certain by the judgment; and therefore a releaſe before that 
time ſhall not diſcharge it.— And Ga w voy faid, if a man covenants 
to do a thing before Michaelmat, and before Michaelmas the cove- 
nantee releaſeth to the covenantor all actions, this is not any re- 
leaſe. of the covenant z but if it be afterwards broken, he may 


maintain his action, as Hall v. Kirby, Dyer, 217. is. Bur if he re- 


leaſe the covenant itſelf, it is otherwiſe; as 34. Hen. 8. Read's 
Caſe is. Por HAM. There is a difference where it is a duty de- 


teaſable by act ſubſequent, and where it grows by an act ſubſe- 


quent. In the firft caſe it may be releaſed ; for it was in efje before 
the act done: but in the other caſe it is not in ee, and therefore 


cannot be releaſed. If one covenants to enfeoff me before Mi. 


chaelmas, a releaſe of all actions before Micbacl mas is no bar to an 
action ot covenant brought after Michaelmas ; for there was not any 
cauſe of action at the time of the releaſe made. But if an obliga- 


tion be made for the performance of that covenant, a releaſe of all 


actions is a diſcharge of that obligation; for it was a duty defea- 


| ſable. If I alſo grant unto you, that if B. do ſuch an act, I will 


pay unto you 20l. if you releaſe unto me all actions, and after- 
wards B. performs the act, the 20l. is due, and an action lies for 
it ; for it was not in ef at the time of the releaſe. And in 15. lia. 
it was adjudged, where a leaſe was made to baron and feme for their 
lives, the remainder to the ſurvivor for 20 years, it is uncertain 
in whom it thall veſt, and is not yet in ee, and therefore the baron 


can either releaſe, grant, or ſurrender it; but if he ſhould make a 
feoffment, that peradventure might deſtroy the poſſibility. And 
ip the principal caſe, in regard it is not any reconuſance, nor any 


thing until a contingency, which had not happened at ibe time 
of the releaſe, it cannot therefore be releaſed by the word drmand: 


And PorHam faid, that the opinion of the greater part of the 
Juſtices of Serjeants-Inn where he was, was accordingly. Where- 


fore, &c. 
FEeNNER and CLENCH e contra. For it is a reconuſance from 


the time of the bail entered; although it be not certain nor ſuabbe 


before the judgment. But the judgment being given, and the de- 


fendant not rendering his body, nor paying the debt, it is a rec 


nuſance ab initiq for fo, much debt againſt the bailor; and this re- 
leaſe is a good bar now, when a ſcire facias is ſued For CLENCH 
laid, if a bailar-be ſeiſed of land at the time of the bail entered, and 


after aliens that land, and afterwards judgment is given, and de- 


fault made, &c. that land which he had aliened is ſubject to this 
execution. And FENNER ſaid, although this releaſe at firſt was 


not à diſcharge thereof; yet now being reduced to an action, it is 
| af 


RH ES 


. 


S. & W N erer 


— 
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a good bar. As in Littleton's Caſe, where one hath a judgment to © Hor | 


recover 20l. and releaſeth to the defendant all actions, it is not any 1 1 
diſcharge of the execution; but if after this releaſe a year and day a Men- 
paſſeth, ſo as he be put to a /cire faciar, it is then a good bar. 
Wherefore, &xc.— And afterwards CL ENCH, ut audiviy mutauit Poſt. 731. 
epinionem,. and agreed with Po Hu and Gaw Dy.—Whereupot, . 
repugnante FENNER, judgment was given for the plaintiff. . 


The Earl of Lincoln againf Fyſher. C 


the manor; and that at ſuch a court holden there before one a comempe to 
7 Guftard his ſteward there, the ſaid ſteward ſpeaking to the de- him by giviag 
endant that he was a ſuitor there, and telling him that he ought 4% #e ie Ri 
| 3 . 4 | in the duties 
to be ſworn to enquire, &c. the defendant contemptuouſly an- his office. 
ſwered him, „ In ſaying ſo thou lyeſt:“ and for this contempt Ante, 24. 
the ſteward impoſed a fine of 20s. upon him; for which this ac- = 2.40 


« Thou ſpeakeſt untruly,” which one may ſay to a ſteward without 1. Com. Pig · 39. 
offence THE CourT held it to be an apparent contempt, and CDs 


abuſe unto him being a judge, and in his authority: and that he 2. Bac. Abr. 30 


himſelf might aſſeſs a fine for ſuch contempt : and that for ſuch 319. 
fines aſſeſſed by a ſteward debt lies, without any preſcription al- _ . 
ledged to affeſs ſuch fines, or to have ſuch an attion.—W herefore 
it was adjudged for the plaintiff. f 93 


Cham againſt Matthew. | eee 
Eaſter Term, 39. Zit. Roll 383. 1 
PRESPASS. Upon the caſe, the parties pleaded to iſſue. The 3 fu. 
plaintiff for his expedition of trial ſurmiſed, that he was ſer- Mall be award- 
vant to the ſheriff of Cornevall, where the action was brought and — hop ner” 
triable, and prayed a wenire focias to the coroners; and the defen- that the plaintiff 
dant non dedlileit: whereupon proceſs was awarded to the coroners. is ſervant to the 
And after trial and verdict for the plaintiff, GLANVvILE moved, red. £86. | 
that this proceſs was miſ-awarded, and a miſ-trial ; for proceſs yy, 
ought not to be awarded to the coroners but where the challenge Cro. Jar, * 
's principal : and here to ſay, that he was ſervant to the ſheriff is 547. 
” principal challenge, as 21. Edw. 4. pl. 67. is, but only to the . 3 
ae Wherefore, &c..—THE Count held,  faraſmuch as if the Plow: 74. 
_ had returned this pannel, it had been a good cauſe to quaſh 
tne array for fayour, that . the. plaintiff, to avoid that delay, might - 


well thew it, and have proceſs to the coroners ; and ſo much the 


rather, this being a judicial writ, and not original, as Plow. 74. 


2 imbiſb Caſe is. And the clerks ſaid, there were many prece- 
ents accordingly.—Wherefore it was adjudged for the plaintiff. 


Thoron ghgood 


— — _——_— = 


Ante, 544 recover 631. ; whereas the coſts aſſe 
be trebled, but only thoſe coſts which the jury aſſeſſed.— Sed nm 


_ Gilb. _ 334+ 


Cto. Car. 393 · 


5 
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a js | Thoroughgood againſt .Scroggs: 
| Michaelmas Term; 36. & 39. El. . Roll 390. 


Catia returned II RROR of a judguient in the common pleas in treſ; 1 
8 then dy E amen, Pleas in treſpaſs upon 


—_— the 8. Hen. 6. c. g. of fotcible entry. The error aſſigned was) 
error; but it is Becauſe a capias was di ected to the ſheriff of Bedford, returnable 
curedbyappear- craftino Animarum ; and it was returned by one Dive, who then was 
ance and plea. not ſheriff, but one Luke. And it was held to be a manifeſt error: 
Co. Lit. 228. but becauſe the defendant appeared afterwards and pleaded, it was 


Cre. Es. not now material; and that his appearance had made it good. 
5 Roll « 380. 2. Hawk. 427. | | 
\ 


Coſts de incre- A SECOND ERROR afligned was, That the jury found dainages 
ment trebled on 201. and 2s. coſts; and the coſts were increaſed by the Court to 


— 20s. : and the damages and coſts being trebled, he had judgment to 
e 


(1. Co. 116. allacatur. For all the precedents are otherwiſe (a). Wherefore 
2. Inſt. 269. 1 ; affirm jud 

1. Vent. 22. rule was given to m judgment. 
1. Leon. 282, 2. Leon. 52. Co. Lit. 257. 2. Stra. 1044. 


c 7. > ay againſt Brown and Guybon. 


 Theadmittance JJPRESPASS. Upon a ſpecial verdict the caſe was found to be, 


2 — — Nicholas Hare, being lord of the manor of Stow, demiſed 
wn" peter; Pl that land, being copyhold land of inheritance, to 4. upon condi- 
forfeiture in- tion that he ſhould pay to Brown ' 20s. annually during his mino- 
— SM rity, and 100l. at his full age. 4. fails of the payment of the 208. 
condition on and ſurrenders to the uſe of Pay and his heirs; the lord admits 
Which it was him, and afterward Brown attains to his full age, and the 100l. is 
1 not paid unto him; whereupon the lord enters for the condition 
573. broken, and grants it by copy to Broun: and, Whether his 
Co. Cop. 21. entry was lawful, or that the acceptance had diſpenſed with the 
condition ? was the queſtion. —FENnNER held, that he well might 
enter; for he to whoſe uſe the ſurrender is made, comes in by him 
who ſurrendered, and not by the lord; for the lord is but as an in- 
ſtrument to convey the land : whereof the condition was gone. 


But Gawpy doubted thereof. —Ceteris Fuftitiuriis ab/entibur, ad- 


Jjournatur. 
R Pollard and his Wife againff Armſhaw. 
Words ceatra CTION for theſe words: „Thou art a whore, and J. S. hath 
bene merer, if « the uſe of thy body: the cart is too good for thee.” After 


_— oo". verdict it was moved, that the action lay not for theſe words.— And 

fence _ ſo held all Tus CourT. But if one faith to a woman which 

with temporal Leepeth an inn, or a tabling-bouſe, „Thou keepeſt a houſe of 

Alon. bawdry,“ it is actionable; for thereby her houſe is ſlandered. 

aQionable. ry 

Ante, 289, Wherefore it was adjudged for the defendant. 

1. Roll. Ab. 34. 36. Moor, 10. 2, Kitch. 173. 1. Sid. 61. 396. 3. Mod. 120. 1 Vent. 4 5) 
Tro. Jac. 473- 1. Mod. 31. Harriſon's 


d by the Court ought not to 


Oo . — LED en 
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| Harriſon's Caſe. | Carr 8 
: 1 5 Ae 
CTION for theſe words: % Thou haſt forſworn thyfclf at Words aRion- | 
A « / ondon, and there it appeareth upon record,” Upon de- 77G Dig. 
murrer it was ruled, that it well lay. | 6 ow” 


Hammon againf Gryffith. | A. 


mer might proceed for his part. And ſo where the queen will l. Haul. b. o. 


pardon, &c. for it is but for her own part only. Wherefore it was f os: Fate ? 
i * $4 819 
ruled accordingly. RE Oy kn ag" gs . Hank . 


Makarell again Bachelor. 


EBT upon divers dontracts; all for apparel; ſome for fuſtian To the plea of 
ſuits, ſome for velvet and ſattin ſuits laced with gold lace, % the 
amounting to 441. whereof he was ſatisfied 44. The defendant Hy that the debt 
pleaded infancy. The plaintiff replied, that he was one of the was for zeceſa- 
gentlemen of the chamber to the earl of Ef ; and ſo it was for 7" L EEE 
his neceſſary apparel. And it was thereupon demurred.—THt judge. eds 
CounT held, that they were to adjudge what was neceſſary apparel : Ante, 12g. 

and ſuch ſuits of ſattin and velvet cannot be neceſſary for an infant, co. Lit. gp. 6. 
although he be a gentleman, &c.— It was then prayed, that he Cro. Car. 561. 
might have judgment for thoſe which were neceſſary apparel. 3 — 
But THE COURT held, in regard he had acknowledged ſatisfaction Carth. 110. 

for 41. parcel, &c. and they did not know wherefore it was payed, Term Rep. 40. 
therefore he could not have judgment for any part; otherwiſe he 

ſhould have judgment for thoſe contracts which were allowed of, 

&. Wherefore, &c. | | yy | 


Carp 11. 


— 


John Fuſſe's Caſe. e elles 10, 


N indictment was againſt him by the name of « Jonn 3 | AN I ER 
A « of Aldrington, — dictus Joux Fus r, of Aldrington, yeo- b png 
* man, quod felonice et burglariter fregit domum, c. And becauſe addition to the 
there wanted the addition of yeeman in the firſt name, which was me 3 . 
not till after the alias dicus, it was ruled to be ill. As alſo, for for burglary, it 
that he did not ſay nocfanter, the indictment of burglary was not — a 
good — GAD ſaid, it was good for the felony. —But for the firſt l 
cauſe he was diſcharged. And it was ſaid, that there were divers 
precederits in this court accordingly. 1 | 4 3 Wh; 


1. Hale, 177+ 2. laſt. 669. 1. Hale, 560. Sayer, 260. 2, Hawk. 328. Caſes in Crown Law, 3S$+ 


Pal ner 


' andnot 


, 
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Cart 13+ Palmer agarmp Humphrey. 

55 | Hilary Term, 39. Elia. Roll 599. 
Icheinquiition FÞ JECTIONE FIRM. It was found by a ſpecial verdi, 
; _— e. that the ſheriff, upon an elegit, impannelled a jury who found, 


ene date when it is that Humphrey, the defendant, was poſſeſſed of a leaſe for one hun- 
in fact of a dife- dred years, which began at, Meh. 2. and 3. Philip and Mary (ubi 16 
Mert fell l ar. vera, as it was found, it began at Mich, 3. and 4. Philip and Mary), 
cording to their ciyßus quidem Humphrey ſtatum intereſſe et terminum in tenementis pra- 
appraiſement diclis juratores prædicti appretiarunt at 80l. and the theriff ſold it 
to the leſſor of the plaintiff for 80l. and, Whether the ſac 
was good, or not? was the queſtion —Pormam. I have conſi- 
dered of the record, and conceive that the ſale is void ; for there is 
a difference betwixt a ſale upon a fieri faciat, and upon an eleg;: : 
for the elegit is, quod per ſacramentum duodecim proborum bominum, 
« per rationabile pretium, et extent.” they appraiſe the goods and 
chattels of the debtor, and extend his land (and 1 e with- 
out an inquiſition, he cannot fell them); which was agreed by all 
THE JUSTICES : and ſo is Dyer, 100. &. And then, if the in- 
queſt find one thing, and he ſells another (as the caſe is), it is not 
warranted by the inqueſt, and therefore void; but if the inqueſt 
had found that he was poſſeſſed of fuch land for term of divers 
years adhuc ventus. which they appraiſed at ſo much, without ſhew- 
ing. the certain beginning, or determination thereof, it had been 
well enough; for they ſhall not be compelled to find a certainty, 
not having means to be informed thereof. And therefore about 
|. twelve years ſince it was agreed in this court, in Sir George Syden- 
© , ham v. Rolls, where an inqueſt upon a fieri facios found, that the 
| 22 againſt whom, &c. was poſſeſſed of ſuch a term bearing 
ate, &c. (whereas in truth it did not bear the ſame date) (a), and 
the, ſheriff ſold the ſame term, that the ſale was not good. And 
then the Court directed the ſheriff, that upon a new freri facias it 
ſhould be found, that he was poſſeſſed of a leaſe for years generally, 
yet continuing, and that he ſold it, &c. and it would be well 
enough. So here, &c.—And of that opinion were the other 
Juſtices : but the parties compounded the matter. And Hanger 
the leſſor gave two hundred marks more to have aſſurance of the 
term. And ſo it was determined, 21. Hen. 6. pl. 11. 18. Edu. 
2. tit. Execution.“ Dyer, 116. & 193. 4. Co. 74- 
| (a) See 11. Mod. 96. 


ly, the ſale is 
void. 

Poſt. 735. 

4+ Co. 4 
Cliff. 77. 
De 108. 
Moor, 8. 

Is Vent. 289 
g. Com. Dig. 
502. 

B. R. H. 54. 


Cowp. 766. 
Dougl. 666. 


Button againf Long. 


ca 14. 


If unity of po PROHIBITION. And ſurmiſeth in diſcharge of tithes, that 


A F. S. prior of Bradeſioke was ſeiſed of the rectory, whereto, and 
of tithes, the mu- Of the lands out of which the tithes were demanded, in fee, ſimul 


emel, from time whereof, &c. and at the time of the diſſolution. 
bees, Ei ratione inde, the ſaid land is diſcharged, &c. The defendant 
2. Co. 4. traverſeth the unity at the time of the diſſolution. And thereupon 
1. Leon» 33%. the plaintiff demurred. —Fenxek and-CLENCH, ceteris Faflitiarus 
abſentibur, held the traverſe to be good: for although there was an 


Sav. 62. 
. unity of poſſeſſion from time whereof, &c. yet if it were * 


ty at the time of et 
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time of the diſſolution it ſhall be charged. But if the diſcharge Bor ros 
had been pleaded generally by preſeription; and not by reaſon of againſt 
unity, then the preſcription ought to have been anſwered, and not 
the unity. And in Trin. 34: Eli. Calmady vi Wither, it was ſo 
ruled in the common pleas. —Whetefore it was'adjourned. '' 
Bbckler 8, Hardy: C 
7 tr: | e WA F Ante, 450. 
Michaelmas Term; 3). Y 38. Eli. Non 1159. hy ve 
[JECT IONE FIRME. , Upon a ſpecial verdi& the caſe. was; Tenatit for life 
Andrew Buckler being tenant for life, the remainder to CHriſto- for elend 
{her Buckler in tail, remainder to the right heirs of the fald Andrew +l pena 
leis the land to J. S. for four years; and afterwards granted the Erants the re- 
:exerſion to one Row, HABEND UM from Midſummer next for the n ne 
life of the ſaid Andrew Buckler. After Midſuinmer J. S. the leſſee anne: 
attorned to Roto, and after that granted all his term unto him, following; this 
R1 entered, and granted the land to Hardy the defehdant, to have 5 thi on 
and to hold to him for his life; bit no livery was made. Hardy attorns and con- 
entered; and after the four years expired Hardy continued his — — 
poſſeſſion. Andreu Butkler levied a fine to him fur. conuſance de 2 
drau come _ceoy Qc. Chriſtopher Buckler the tenant in tail enters for 2 ant 
a torfeiture, and lets it to the plaintiff for years, upon whom the del — 
tendant re-entered. Et , &c. The r1ksT QUESTION was, When — — 2 is 
| this reverſion was granted by Andreu ;Buckler to Row, hobendum a farfciture of 
; after Midſummer, and the attornment to that grant is after Mid. RE . 
| ſummer, whether it be a. good or void grant ?—And all Tae  * 54-4500 
- jusTICES agreed, that the grant was void; being lifhited to begin 2+ Co. 55. 
; at a day to come; for if it ſhould be good, the leſſor ſhould have 2 $199" 423: 30 
; particular eſtate reſerved in himſelf in the mean time, which can- Co. 1453. 
} noc be. So if the attornment had been made thereto preſently; yet 2. Will. 165. 
d 
t 


it had bern clearly ill. And although the attornment was not 3 
ti atter Midſuramer, yet it cannot help the grant, which was void 2. Bae. . 

at the beginning; for quod aò initio non wvolet, in tractu temporis con- 4909. 

þ e/cere non pote/t : as if a man makes a lezſe for years, and before Pol EO 
ac leilec's entry he grants the reverſion; and afterwards the leſſte 


il 


uters and attorns, yet it is void; becauſe he had not at that time 
reverſion to grant. So in Trevillian's Caſe; one deviſed his land be- 
"re the ſtatute of Wills, and after wards the ſtatute was made, and 
«c devifor died, yet this will is void: but if a man grants a rever- 


i > but a limitation when he ſhall have the poſſeſſion; but, if it 
* habendum after the death of a ſtranger, it ſhould be otherwiſe. 
vPHAM ſaid, it had been ruled, where a feoffment was made 


, tabendum after the death of the tenant for life, it is good. 


3 f 0 | 9 on 
wy "enduon after Michaelmas, and the attorney made livery after 
55 ichaclmay, yet it Was void. e 5 1755 IS 
7 ; py DLY, Admitting the reverſion paſſed. not to Row, when gte grüßte 
on. er wards purchaſed the term, and granted the land to Hardy of a rev-riion 


7 that grant? — And Gaw Dy, FENNER, and Porhau held, Vat 


. 
Ut of the term. — z. 


TT | 
„ ELIZ, PART II. Rr attorney 


c his life, no livery being made), Whether the land peſſed Purcheie the 


precediug leaſe 
iy pf 1 | or yeal's, 4 
2 paved 3 for 10. Elia. Dyer, 277. is, where a termor tor print of the 
> Cevitcd the land to one for his life, that the term paſſed. $0 lud without 


. * N PS N . liv IV, though 
ut PorHAM ſaid, if there had been in the deed a letter of voie wood 


14% 1143. Rep. 55. the caſe put that this eſtate was only ah eſt.te at vill L. C . 


TD CITES 
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Bou ckrizx attorney to make livery, then peradventure it would have been 
(ooo otherwiſe ; for thereby the purpoſe of the grantor had appeared 
An Dr. | to 
| paſs a freehold, and not the term only: but here is no more than 
the grant of his term during his life. , I 
A fine leviedby THIRDLY, Admitting he had the term or not by this grant 
2 — ite Whether, after the term expired, he continuing the poſteſſion 
forfeirare. ſhall be ſaid to be tenant at ſufferance ? and if he hath not the term 
Ante, 450 Whether by his entry he be a diſſeiſor? And then when Andrew 
— tag Buckler levied. a fine unto him ſur conuſance de droit come ceo, Wc. it 
2- And. 49. 153 forfeiture every way; for the conuſor and the conuſee are both 
2. Co. 55. b · eftopped to ſay, that he bad not any eſtate before the fine, by the 
Dyer, 148. gift of the conuſor. Wherefore it is a manifeſt forfeiture; and fo 
the entry of Charles Buckley, tenant in tail, is congeable.—Where- 
fore it was adjudged for the plaintiff. — See S. C. in the Common Pleas, 
ante, 450. 2. Co. 55, Moor, 423. . 
Car 16. | Gregory againfi Booker. 
| RESPASS. 'The parties being at ifſue, the ptaintiff for his 
1 T expedition ſurmiſed, that he was ſervant to the therif ; which 
be awarded et being confeſſed by the defendant, the proceſs was awarded to the 
will bea mit. coroners. And after verdi& it was moved in arreſt of judgment, 
 trialif theſheriff that the tales de circumſtantibus was awarded, and returned by the 
afterwards | ſheriff. — This was held by THE wHoLE CoURT to be good cauſe 
circumſtantibus, for ſtaying the judgment: for it is as a miſ-trial, not aided by any 
Ante, 574-581. of the ſtatutes: for the proceſs being once awarded to the coroners, 
Poſt. 894. the ſheriff afterwards is not the officer to return the jury, no more 


Co. Lit. 158. 
Ng mais = than any other man; and proceſs ought always to be returned by a1 


_ 356- jim who is an officer by law to return it; otherwiſe it is merely th 
cite, void. But afterwards, upon view of the record, it appeared, that lat 


5. Co. 36. the tales was returned by the coroners, and their names annexed no 
2. Hawk. 425. thereto: wherefore it was without further queſtion. Tus be 
* Courr ſaid, if their names had not been annexed to the rale d- anc 
circumſtantibus, yet it had been well enough, for they are annexed WF in 
to the firſt panel: and it ſhall be intended, that the right officer WF tha 
returned it. The uſual courſe is, that to ſuch tales there is not any 
officer's name ſubſcribed, and yet it is good enough; for it is not Wl 7 
within the ſtatute of York, which appoints that the name of the 
ſheriff ſhould be ſubſcribed. (a). But it was moved, that the re. 

cord of the poſtea is, that the tales were returned by the ſheriff. 
But THE CouRT held, that it was amendable. And it was done 
accordingly z and the plaintiff had judgment. 

| () Sed vide 21, Jac. 1. e. 13. 
Pawlet again Chriſtmas. 


Cars 17. 


| NA RROR of a judgment in the common pleas. The error aſſign- WF 1, f. 
oi mae 25 ed was, Becauſe there were but twenty-three of the jurors name ¶ zn ,, 
carpera from returned by the ſheriff upon the panel, where there ought to hae cn ſta 


. ial was by ten of them, and a ales 4 
h been twenty-four ; and the trial was by ten of them, 

— 4 as circumſtantibus. But becauſe this default was in the return of the 
2 names of the jurors upon the writ of Habeas corpora, and not upon 
5. Co. 3 the venire faciar, in which writ were twenty-four names, it * * 
1. Com. Dig. ordered to be amended. | 1 

316, 317. Cokk. It hath been adjudged here, that when upon à ben into gh 


 facias twenty-three were only returned, and a trial had by wen 


Writ of 


% 
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| ofthem, it was well enough. Po rHMu, Chief Juſtire. That is true, Pawan 


where the trial is by twelve of them returned : bur if in ſuch caſe — 


z tales be awarded; and the trial had been by part of the principal CO OY 

panel, and by part of the ale}, it is otherwiſe. —But in the princi- - A 

pal caſe it was amended; and the judgment affirmed. © | 
Doctor Herbert agarnſ Munday: ' e421 ih, 


FJECTIONE FIRM2E.. Upon evidence a queſtivn. was moved: Confirmation. 
A parſonage within the dioceſe of W, inton was annexed to a !: _ Ab. 479 
prebendary in Sarum. The prebend in 1. Ed. 6. lets it for nine- 46. 778. 
ty-nine years, which was confirmed by the biſhop, dean, and chaps 1. Keb. 280. 

ter of Sarum. Whether this were good without the confirmation 3: Bac Ab. 378. 
of the biſhop of Hinton, in whoſe dioceſe, &c. HPO HAM, Chief = 

Juſlice. This was in my time a great queſtion z but it hath been 

in two or three caſes ſince reſolved, that it is well enough. 

Whereto all the other Juſtices agreed: | oN 


gomerton againſt Doctor Cotton, Parſon of Finchley. | Chin 1 
PROHIBITION for tithes of wo2d: And ſurmiſeth, that A preſcription 


parcel of the manor of Finchley, in recompence of all tythe of asa recompeice 
wood within the ſaid pariſh. And it was thereupon demurred.— We tithe =» 
Hants, ſerjeant, moved, that this preſcription was not good; for the * 


and that then this allowance of the profits of this land was allotted 

in diſcharge of tythes of all the wood within the ſame pariſn; and 
that, at the firſt, it was all the land of the allotter. Wherefore it 
vas adjudged for the plaintiff by the aſſent of all Tus Jus riczs. 
Fide Pigot v. Hearn. poſt. £99. 


Becknam againſt Rye. | | Cav 29. 


JP RESPASS. After verdict it was alledged in arreſt of judgment, Jud ent ſhall 
that neither upon the venire facias or diſtringas there was not d Fayed for 
made any return.—And it was held by THE WHOLE CoUuRrrr to be to — fos 
good cauſe for ſtaying the judgment; and that it is not aided by c or drin gen 
Lie ſtatutes 8. Hen. G. c. 12. or 8. Hen. 6. c. I5. or 18. Elia. c. — — "4 | 
14. for they aid miſ-returns or inſufficient returns; but here is not Gro. Che: 223. 


ny return, and therefore not aided. And judgment was thereup- 2 Salk. 37. 
en ſtayed, | d vide Andr. 


See 3 Geo. 2. c. 25. C. 8. 67. 248. contro: + 


Penruddock againff Errington. | | Car 21 


TRESPASS of battery. The defendant was bail for A. and B. who Bull us origl - 
vere afterwards condemned. And the judgment was brought n. >Qion mal 


= the exchequer-chamber by a writ of error: and there it was e 
wh c! error if the judgment be affirmed i. Roll. Abr. 331. Cro. Jac. 636. 2. Mod. 79. Salk. 97. 


al 33>. 1. Term Rep 266. 372. 2. Term R 
. * . | ep · 57. 78. 
1 | aflrmed, 


— 


58 8. Michaelmas Term, 4 39% and 40. Eliz. In B. R. 


Proxopvock affirmed, and other new coſts were giren by the Juſtices in the 
gent exchequer- chamber; and the record, was remanded; and now a 


ErxrinGTow.- ſeire facias was prayed againſt the. bail, as, well for the firſt damages, | 


and coſts upon the firſt judgment, as for the new coſts, , 
PoPHAM and FENNER doubycd, Whether,thoſe coſts were well 


Dyer, 77. aſſeſſed? for the 27. Elia. c. 8. gives them not any ſuch authority, 


olt. 617. 

3 nei And at the common law no colts. were; given upon a writ of error, 
2. Com. Dig. until the 3. Hen. 7. c. 10. And if this, ſhould extend to. thoſe 
Dougl. $11. iy Writs of error newly given, it Would be requiſite to adviſe. But 
whe. __.,, cltarly the ball are not chargeable with theſe coſts; for they take 
upon them to pay only the condemnation of this court, and not of 
any other. —Wherefore a ſcire facias was awarded. accordingly, the 
e . [27 5904S T - 
DOT Hao | ; 


/ 
TS rd $5034 LET 3h. $6.44 & 


4 — Len u d 20h t 
Carr e Robinſon again May. 

a 1 e. 1 
On an uſuf ious EBT upon an obligation conditioned to diſcharge, or ſave the 
bond, —— q plaintiff harmleſs from an obligation, wherein the plaintiff, as 
counterbond be r TM 8 1 
given to fave ſurety for the defendant, was obliged to J. S. to pay 100l. &c. 
oy barwlefs, The defendant pleads, that the ſaid obligation to 7. . was upon 
ified, the an uſurious contract; and pleads the ſtatute of uſury; and con- 
ulyry cannot be cludes, et ſi non dammficatus,, And hereupon the plaintiff, demur- 
pleaded in bar red. And it was moved, that it was not any plea: for although 
bag gi the bond be void yet he ought to {ave him harmleſs from ſuit, &c. 
Poſt. 643. : L. 7 Ar 2 *3*+ 4 24. 1 h L 
Cro. Iac 33. and here be hath paid the debt. TAN FIELD. The plea is good; 
Noy, 73- 2 otherwiſe the ſtatute of uſury ſhould, be defrauded ; for by a com- 


1. Saund. 494. pact the uſurer would ſue the ſurety, and he ſhould pay him, and 


„ have this remedy upon his counterbond.—- ThE Cour heid it to 


Bac. Abr. * 
N wa be no plea ; for he ought to take heed to ſave his ſurety har mleſs. 


Cowp. 47- Wherefore, it was adjudged for the plaintiff.—-Norg. The rea- 
| ſon conceived, for that the ſurety by intendment cannot know of 
the corrupt contract to plead it in avoidance of the bond; where- 

fore the principal ought to take care thereof. 1 | 

Carr 333. - Middleton again Hill. bt; 

A judgment CIRE FACIAS. Upon, a judgment of 2401. the defendant 
confeſled ſhall pleaded, that hg borrowed of the plaintiff xool. and contracted 
* to give unto him 20l. for the loan for a year: and for the pay ment 
ſare facias that of that 1201. the plaintiff would have the defendant to confeſs that 
it was obtained judgment, and pleaded the ſtatute of uſury to avoid it. — GODFREY 
. moved, that it was not any plea; for the ſtatute of 13. Eliz. c. 8. ſt. 
2. Strange, 1033 · 5+ (a) is, “ all bonds, contracts, and aſſurances collateral, &c. ſhall be 
4 H. 233. void.“ But here this judgment cannot be termed an aſſurance, nor 
Dougl. — be avoided by ſuch a furmiſe. — And THE w HOLE COURT was of 
| that opinion, that judgments ſhall not be avoided upon ſuch ſur- 
miſes; for if there had been any ſuch matter the defendant might 
have pleaded it upon the action brought, and not have ſuffered i 
judgment. And although it may be a practice to avoid the ſtatute, 

vet it ſnall rather be tolerated than to avoid judgments upon ſuch 

ſuggeſtions. Wherefore judgment was commanded to be entered 
by nihil dicit ; becauſe the Court upon a former motion had given 

him day for the amendment of his plea, and he had not altered 

nor amended it: for, as he affirmed, it was his matter, and be 
could not plead otherwiſe. „ yo 25G 7 

| 44 See Iz, Ann. . 16. 


* 


9 g 5 * 


Hunt 
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„ Hunt agi, King „ 


Jr ORMEDON. The caſe was ſuch : Tenant in tail infeoffs A. In w at caſe a 
the iſſue in tail ; and afterwards diſſeiſeth him, and levies 4 W 
fine, A. re-enters; arid after the proclamations paſſed, then A. Vis poll. 61. 
infeoffs B. The tenant in tail, who levied the fine, died. A Moor, 391. 
dies. The iſſue of A. brings a for medon againſt B. Whether 3. Co. 90. 
the eſtate tail was bound by this fine? was the queſtion. —PoÞe- - | 
nan and FENNER held that it was; but there was not any ar- 
gument thereon. Sed adjournatur . 
(a) Adjudged on a writ of error, that the fine barred the entail.L· Poſt. 6 10. | 
Martyn again Burlings. a „ 0448 25. 
CTION for theſe words: Is Martyn your attorney? He is Words which 
the fooliſheſt and ſimpleſt attorney towards the law; and if he 3 or 
«© (oth not overthrow your cauſe, I will give you my ears. He is . 
© fool and any aſs.“ After verdict for the plaintiff it was moved, actionable. 
that the words were not 2Ctionable.—And ſo THE COURT: con- 2. Vent. 28. 
ceived upon the firſt motion: but being upon another day moved 105. 207: 
again, they reſolved, that the action well lay; for to ſay, that an 1 455 
attorney will overthrow his client's cauſe,” is a great flander, 1. Lev. 297. - 
and _— him in his place. Wherefore it was adjudged for te 
plainti . | ny N ic ; 1699009 11207 5 W 
Redfern againſt Todd. 19757 31 31 ea; Fe bf; 
CTION for theſe words: «He ſhould have been hanged for a Words action - 
rape, but it coſt him all the money in his purſe.“ After able. 
verdict it was moved that theſe words were not actionable.— THE | 
Cover reſolved that the action well. lay. And it was adjudged for 
the plaintiff, n „ | 
Odibam againſt Smit. 3 Cart 25. 
Iiclaclmas Term, 35. & 36. Elia. Roll 89. : © 
ERROR of a judgment in the common pleas, Trinity Term, 34. The lord may 
Elia. Ro. 124. in treſpaſs of his cloſe breaking at Myilſbam, ſeize or diſtrain 
and taking an ox there. he defendant juſtifies for damages eee 
ant in Black Acre. The plaintiff made a new aſſignment of the — 4 
treipaſs in Mhite Acre, The defendant juſtifies there as ſervant berist cuſlom, he 
io Belknap Rudjione, for that the plaintiff held of him the place, che Aeta. 
mo &c. by heriot ſervice (inter alia /ervitia), as of his manor thing . 
of Paulter, and that he ſeized the ſaid ox there for an he- Ante, 33. 
me Whereupon the plaintiff demurred, and had judgment to 1. Roll. Abr. 
8 there, becauſe the lord could not ſeize an her iot ſervice, or 47 
pl C ought only to diſtrain for it. And error being now brought, Plow: a 
ey ne. ay in the very point of the judgment.—FosTER ar- Bend 7 
— a the defendant in the writ of error, that there were two 1, ho 14 
1 90 the judgment. | The one upon the point in law, that an Bro. Her. 66 
9 I pas ? _or. — 2 it is a ſervice which lies in pg 1418 
x ſed thereof — the teach of hy 3 ets — 5 en 
vera wal the of his tenant, which ,capnot be if To. Lit. 83. 
lelt ſeze it. The other upon t lead F 102. 
bar he juſtiſies for d be he Pl ading. For. in the Lat. 37.95. 130. 
Periy ; and r damage feſant, wherein he claims not any pro- 3. Pullt. 313. 
n the rejoinder he juſtifies for an heriot, wherein he Salk. 386. 
ns it as his: ſo it is contrary, and a depart i Wherefore, 3: Mod. 231. 
ke,—But ALL 112 Ys Karins. Were tone, Bi. Ten- 4. 
USTICES ſeverally delivered their opinions. 3. Bi. Com. 15. 
3. Bac. Abr. 52, Ld. Ray. 169. 306. 
And 


# 
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Onivau And they held that an heriot ſervice was ſeizable, and therefore the 
ger judgment was erroneous; for where the tenure is, that the lord 
Py bing ſhall have the beſt beaſt for an heriqt, it is in his election what he 
Ero. Cat. 260. will take for the beſt, and what he conceiveth to be the beſt he 
| N may well take, although jt de not ſo; and therefore the dif. 
ference is betwixt 3 tenure of yielding annyally an ox, and of ren. 
. dering annually his 5 beaſt. For in the firſt caſe, it is in the te. 
nant's election what he will render; but in the laſt, the lord hath 
election what he will prender; and therefore Por HAM ſaid, if, 
at this day, one makes a gift in tail, or a leaſe, rendering annualiy 
his beſt beaſt, the, leflor, or donor, may ſeize what he'thinks to 
4 be the beſt beaſt: as if I give to one my beſt horſe in my ſtable, he 
Co. Lit. 148. 8. well may take him without my delivery. So by this reſervation, 
h it is quaſi an agreement of the tenant, and a gift by him, that th: 
lord at his election may take his beſt beaſt ; and otherwiſe the lord 
ſhould not have it; for if the tengnt will not render it, but the 
lord be put to diſtrain, he can neyer have that which is reſerved, but 
that qaly which is received. PorHnAu and GADI faid, When 
the lord ſeizeth ir, it is quaſh a ſeifin by the hands of his tenant; 
for jt was by his agreement at the creation, and as a gift by him. 
To treſpaſs, the As To the objection againſt the pleading, they held it to be 
defendant juſti- well enough; for by the novel aſſignment the bar is out of doors, and 
2 N as if it never had been pleaded; as 27. Hen. 8. pl. 7. is. It may be, 
plainif now af that he took an ox in Black Acre, being his own land, for dom: 
Bens . = feſant, and another ox in White Acre, as for the herict; ſo they ima 
855 for _ well ſtand together: and if the caſe be fo, he could not othervile 
riot. The de- Have pleaded it. Wherefore they all reſolved for the plaintiff in 
— fer by the writ of error ; but they ſaid they would adviſe and confer vit 
the new « ay; the Juſtices of the common pleas, to know their reaſons, It vn; 
ment the bar is ſaid at the bar, that the judgment in the common pleas was when 
* _ only three Juſtices were there, and one of thoſe three was agairii 
1. Term R. 5g. that judgment. Et adjournatur.— Aſter wards in Mich. Term. 40. 
2e 41. El. the judgment was reyerſed, for the matter in law. 


Carr 28,  Goodale againſt Butler. 

: 5 | Zaſter Term, 38. Elia. Roll 118. ; 
A clergyman INFORMATION upon the 21. Hen. 8. c. 13. . 26. of non. rei 
with c ſouls i dency. The defendant pleaded not guilty; and a ſpecial ver. 
＋ rende is dict was found, that the defendant was parſon of Downham in 
houfe; for if be Nor #k, and had a parſonage-houſe and glebe · land within the 
lives Bong pariſh; but he inhabited not therein, but in a copyhold tenemen!', 
Sithin 14 which he had in right of his wife in the ſaid pariſh; and be il. 
riſh, be will ke ways ſerved the cure: and, Whether this were a non-reſidency 
Table tothe pe- within the ſtatute ? was the queſtion. After argument by Tax- 
Elan g. c f. rikln for the plaintiff, and Ar hon for the defendant, the Juſtices 
Hen. 8. c. 13. a 7 N 115 OE for ö 1 bell 
45 2 delivered their rea — e, . 3 * ore 
. » Dy at it was not a reſidence according to the A 
Ea eg . for thres cauſes. Firſt, That the cure ſhould be ſerved. 

POE Eg "Secondly, That the ' poor ſhould be fed. Thirdly, That the par 

ſonage-houſe ſhould ' be uptiglden © and maintained ; which 1 
<eannot be, if che incumbent doth not inhabit it. And if the 
tute ſhould be otherwiſe conſtrued, many inconveniencits V 
enſue; for parſons would purchaſe other houſes within their pe. 


rib 


mo «as oa wc © «= on (60a _ (nc uu. 


— 
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1 d be alwa reſident upon them, and ſuffer their parſon- Goodals 
— — to Joey,” bead ere their glebe-land, and meliorate N 1 N 
their own poſſeſſions in prejudice of their ſucceſſors. And, as 
Gawpy faid, the ſtatute, Which ſaith that © he ſhall be reſident Moor, $40. | 
« ypon the benefice,” ſhall be intended where there can be a reſi- 7. 47. 14 
dency; for he cannot be reſident upon the tithes, nor upon the 2. Bulft. 18. 
gebe · land, where there is not any houſe; therefore his only ha- 85 gb. 
bitation is within his parſonage-houſe.— CEN and FEnNER 22 3 

> contra. For they held, that if he be reſident. within his benefice, 6. Co. 68. 
(which extends to the whole pariſh) it is ſufficient ; but if he be 9; C0. 73- 
reſident upon any other houſe adjoining to his pariſh, but not Hard. Og 
within his pariſh, although he every Sunday and holiday ferve 1. Vent. 245. 


© : TRE : | ö Burr. 2722. 
the cure, yet it is not ſufficient, as it was adjudged here in Brown * 3 


v. Hudſon (*). And they ſaid, that the intent of the ſtatute for his Strange, i103. 


reſidency is, that he ſhould paſcere gregem cibo, exempbb, et nerbè; all 3. Bl. Rep. 90s. 
which he may do, when he is reſident in any part of the pariſh, 
The ſtatute is in the disjunctive, viz. © in, at, or upon his bene- 
fice;” et in diijunctivis ſufficit unum eſſe verum; and it is clear, 
that all the parith is his benefice; ſo he is reſident in his benefice. 
But peradventure he is not reſident upon his benefice, unleſs he 
inhabits within the parſonage-houſe (Bur NoTe, The ſtatute is 
in the copulative, * in, at, and upon his benefice“). The ſtatute 
alſo cannot intend reſidency upon the parſonage-houſe; for there 
be divers parſonages which have not any parſonage-houſe (a); 
but it may be aliened by the former parſon, with the. conſent of 
his patron and ordinary, or let out, ſo as his ſucceſſor cannot have 
it; and therefore his reſidency may be in any other houſe within 
the pariſh, Wherefore, &c. And FENNER faid, that L. C. J. 
ANDERSON was clear of his opinion, that it is a fufficient reſidence, + 
if he inhabits within any part of the pariſh. Et adjournatur (6). 


(a) Where there isa parſonage-houſe, the {6)LoxÞ Cor x ſays, it was reſelued by 
rector muſt himſelf perſonally reſide in it; the Court in Eaſter Term following in fa- 
and the want of a parſonage-houſe is no vour of the plaintiff, that this was a non-re+ 
excuſe for hisreſiding out of the pariſſ. Adj. fidency.—b6, Rep. 21+ b. | 
E.16 E. 3. Wilkinſon v. Alcott. Cowp. . 

449. dc alſo 5. Burr. 2722. accord. | 


(#) 2. Roll's Rep. * | f 
Heddy againſt Wheelhouſe. 
Ts Ante, 558. | 


"D'S caſe was now moved again. And after argument at the bar, it liberties cre- 
Porhau, Gawor, and FEeNNER delivered their topinion, ated de xv by 
That by the ſaid grant of a fair cum omnibus libertatibus, Cc. toll is pm eggs 
not due nor demandable ; for toll is not incident to a fair, as — are 
common experience proves; for the greateſt part of the fairs in noe merged ; 
England have not any toll. But by expreſs words in the-king's appenden te 8 
grant, the grantee may have tollz ſo he may have poizage, or pon- manor, the 5 
tage: for the ſubjects thereby have a greater benefit for the *Ppendancy is 
money they pay for it, viz. in the one caſe, true weights; and in — cone rope 
the other caſe, of paſſage over water which otherwiſe was not well crown, and the 
fordable. But Pornan ſaid, the caſe may be, that by the king's king is ſeiſed of 


grant with ſuch words as here, toll may paſs: as where one hath avs, tg 


a fair by grant or preſcription, whereto toll bath uſually been 2. 1nſt. 220. 


paid, which afterwards is forfeired to the king, and the king then — 
Jones, 285, 270. 1. And. 87. Dyer, 327. 3. Mod. 200. L. Stra, - 171. 


grants 
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Hepvy grants it cum omnibus libertotibus ad hujuſmodi fer iam ſpectantibut; hy 
this grant the grantee ſhall have toll, for toll was farmerly be. 
Was 2: b. 30. longing thereto: And therefore the king's grant gid not grant 3 
* ee 4 new fair, but the ancient one ; for jt was. nat extin&t by the king' 
poſſeſſion; and therefore there is a difference, that ſuch liberties 
with a common perſon hath by preſcription or grant, and which if 
the common perion had not, the king himſelf ſhould have through. 
out England, as waif, eftray, wreck, &. there, if the common per. 
ſon hath them by grant or preſcripijon, and they come to the king 
by forfeiture or otherwiſe, they aie extinguiſhed in the crown, aud 
the queen {ſhall have. ſuch liberties by her .prerogative, and they 
cannot afterwards be granted but by a new creatjon. But ſuch l. 
berties which a common perſon hath by grant or preſcription, which 
the king (if ſuch preſcription had not been) could not have by his 
prerogative, as warren, park, fair, market with toll, Kc. if theſ: 
come to the crown, &c. they remain in ee, and are not extind; 
for if the king ſhould not have them by this means, they would be 
loſt, —Wherefore, abſente CL EN SH, it was adjudged for the plain 
FFT... oa Le oa | | | 
Carr go The Earl of Shrewſbury again fi Sir Walter Lewſou. 
Pn a ſire facies QCIRE FACIAS in chancery, as adminiſtrator to George Ew 
adminiſtra f Shrew/bury, upon a reconuſance of four thouſand pounds, 
* conditioned for the performance of covenants. The weer being 
pleaded with a at iſſue, it was ſent hither to be tried; and it was ound for the 
profert. © plaintiff; and now moved in arreſt of judgment, becauſe it is not 
— 55 . /. mentioned in the writ, quod profert literas adminitrationis, Cr. (1) 
g. 4. n. (1. ) eee ee rj 
See 2. Bac. Abr. —But becauſe it was in a writ founded upon the record, and the 
401+ 443-2nd courſe is not to mention it in writs, and fo be all the precedents in 
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again 


2 * the chancery, it was therefore ruled to be well enough. Vide 35 
=, Hen. 6. n * | | 
rr (5 See 4 & 8. Ann. c. 16. Hob. 233. 1 Vent. e 1. Sid. 98. ˖ 

Cas 31. e ee Grondy agamſt- I{cbarn. 8 
. | Hilary Term, 38. Eliza. Roll 828. L 


Outlawry re- ERROR to revęrſe an outlawry. The error aſſigned was, Decauſe 
verſed for an F 


io. the capias wise Edmundo Anderſon ſo as'T was wanting; 
3 er for the teſſe is the warrant of the writ, and fo it is of judicul . 
the writ, © Writs; and therefore the outlawry was reverſed. f 
Com. Dig. 46. 1. Show. 80. 3. Bac Abr. 767. Dougl. 19. . 
Cu 33. = Waterhouſe againſt Woodſtreet. 6 


| In the Exchequer Chamber. | : 
On aſſets ſound ERROR in the exchequer chamber of a judgment in the 


— — m_ — queen's bench for 100l. againſt an executor, who pleaded rm 


debt, but the ex- enter main; and found that he had gol. ; and judgment,“ quid recu- 
ecution ſhall be dc peret debitum prædictum; et quad habeat executionem de bonis teſt 
EDI af- &« Zori., Wc.” The error aſfigned is, Becauſe the judgment ws 
and a ſcire facias for the entire, where it ought to have been but for the ffty agar 
may by —. * ir was 3 3 3 Ws for W 
rey that he might have ſcire facias upon the judgment, when . 
3 ſets came — the executors; and fo is 46. Edw. 3. pl. . and ſo nt 
"ort. 887. the precedents here, viz. Paſch. 31. Eliz. Roll 13 i. inter Haydm & 
Cre. Caryn Melford, Hill. 36. Elia. Roll 388. and Trin 38. Elia. Roll269.—v" 
1679. „ Ro, the Juſtices demanded more ancient precedents, and would advile. 


Ab. 99 Moor, 246. Cow. 9 Michaclos 


* 


Michaeimas Ferm, 85s 

39. and 40. Eliz. In the Common Pleas. © 

| Sir Edmund: Anderſon, Kit, Chief Fuſtice, 
Thomas Walmſley, E, GMꝶGũ.. 
Francis Beaumond, n. Fuftices. . 


. cy ws — * _ 


Thomas Owen, Z/g, _ + > 5 2 
Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 
! — — — — e 5 
8 Gorges again /i Stanfield. 1 
l 
ſe 


ASTE in cutting down three hundred oaks. The defen- it is waſte for a 
W dant, as to two hundred, pleaded, that the houſes let to ee eee 
him were ruinous, &c. and he cut them down to repair trees for the 
thoſe houſes 3 and as to the reſidue, he cut them down, and keeps purpoſes of re- 
them to employ about reparations, tempore opportuno, &c. Upon this |=. ops 2 
plea the plaintiff demurred in law. — And by all THE CourT ( fans Cs. Lit. 3. 5 
argument ) it was held to be no plea: for if it ſhould, every farmer ,, Ro. Ab. 8 20. 
might cut down all the trees growing upon the land, when there was Hob. 234. 
not any neceſſity of reparations. Wherefore it was adjudged for the . 2.4 9 
plaintiff. | * 1 ä 


Leuknor againf Huntly, p- Car 2. 


Der upon an obligation. The defendant pleaded, that one . debt on 
Jacques brought debt in London againſt the plaintiff, and ac- bond, A r 174 

cording to the cuſtom there, attached this debt now demanded in the in bar that the 

defendant's hands, and pleads the recovery, and judgment there, — 2 do. 

Ke. The plaintiff replies, that before the attachment, the ſaid Jac- the cuſtom of 

que; brought debt in the queen's bench againſt the now plaintiff for ee; 9 = 

the ſame cauſe; and, hanging that ſuit, this attachment was made, — — 

&. And it was thereupon demurred. —GLANVILE, for the defen- the Mint, is 

Jant, moved, that the plaintiff ſhould be barred: for although one fd. 

Cannot attach a debt in London, for that a ſuit is here depending in 1 

the queen's bench (as it formerly hath been ruled in this court), yet 1 

one who hath conceived an action here, may affirm a plaint in London 26 3%, 

tor the ſame debt, and may make an attachment of the party's debt, 2- Ch. Car. 233. 

according to the cuſtom ; tor there the debt in queſtion is not touch- bY _ Abe. 

ed by the attachment; and the plaintiff might now have pleaded 2. Bl. Rep. 789. 

this attachment in bar, for ſo much of his debt in the action brought 

in the queen's bench, — The opinion of THE wHoOLE CoURT was, 

that the plea in bar was good; and judgment was commanded to be 

entered accordingly (a). | 


(s) This judgment was reverſed on a point cf form. Poſt. 713, 


Rotberbam aqgainſt Green. 


TES bass. The defendant pleads, that William Green, his 


father, was ſeiſed in fee of a tenement in L. and that he and Ariel pp - 
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it all his anceſtors, and all thoſe, &c. in the ſaid tenement, from time extinguiſhes the 
But r &c. have uſed to have common in the place, where, &c. Whole. 
iſe or all their beaſts levant et couchant upon the ſaid tenement z and 2. And. 89. 


that it deſcended unto him, &c. Iflue was taken upon the pre- vg * 
cription, and a ſpecial verdict found, viz. that Edward Green, Nn 
| | CM grandfather 


| 
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Ro7urnnau grandfather to the defendant, was ſeiſed of the tenement ; and that 
. — he and all his anceſtors, and all whoſe, &c. from time whereof xc 
had uſed common, &r. (according to the preſcription); and he beine 
* 8 wot 8 

ſo ſeiſed, releaſed to Sir Thomas Rotherham, the plaintiff's anceſtor 
all his right, and his common in part of the land, where he had the 

common, and died; and the tenement deſcended to William Green 
and from him to the defendant. Efo &c.—DrEw prayed judg- 

ment for the plaintiff. For by releaſe of the common in part of the 
land, the whole common is gone, and extinct; for otherwiſe the te- 

nant of the reſidue of the land ſhould be charged with all the com. 

mon, which is not reaſonable. And thereupon it is, that if a lord 

releaſeth his ſigniory in one acre, all is gone: as 21. Edu. 3. ( Scire 
Facias,” 112. is.—SPURLING e contra; becauſe the common is ap- | 
| purtenant, and it is for the manurance of the land, and ſtands with 
| | common right. — ANDERSON. This is not a common of common 
| right; for it is for ſwine and ſheep, and it is not like to —, Dyer, 
339- where the lord improved part of the common, leaving ſufficient 
to the commoner, and infeoffed a commoner of that part improved: 
for there the common is not extinct; becauſe the land improved was 
diſcharged of common before the feoffment. But this is like to 
'Rampton's Caſe, which was adjudged in this court; where one hav. 
ing common in a great field, wherein many men had land, he pur- 
chaſed an acre from one of them, it was adjudged,” that all this com- 
mon was extinct, &c. So here the common alſo is intire through 
the whole land : wherefore a releaſe in part ſhall diſcharge the whole. 
1 preſcription alſo is general, to have common in all the place, 
— — where, &c. and the jury have found a releaſe in part of the land, 
Moor, 463. and therefore the preſcription is found againſt the defendant.— 
Cro. Car. 43 BEAUMOND and OwEN agreed with him in both points; but 
WALMSLEY held, that the common was not gone for the reſidue; 

becauſe this releaſe went in benefit of the ter-tenant, and it was as an 
improvement by him : but, as touching the preſcription, he agreed, 

that it was found againſt the defendant, for the reaſon abovelaid.— 

Wherefore they all agreed againſt the defendant. . And it was ad- 


judged accordingly. 


— — EEE — 9 Es" — 


— 


c & Tiſdale again / Bedington. 


An aQton does A ETION upon the ſtatute of maintenance, for maintaining 2 ſuit 
| — tary in the ſpiritual court. —WARBERTON moved, that this attion 
| ſpiritual court. lay not; for the ſtatute of 1. Rich. 2. c. 4. whereupon this action 

founded, is to be intended only of maintaining ſuits in the courts 
. common law: and upon view of the ſtatute, THE WHOLE Cour 
. 46. was of that opinion, and willed him to demur.—Dzew remember- 
| ed a caſe in the court, in Faſter Term 37. Elia. Conſtantine v. Bum 
whereupon it was ruled, that no action lay for maintaining a ſuit i 
: the ſpiritual court. 25 | 
Can 8. | Edwards again /t Peel. . 
By the grant of Ul IS CLAMAT u t of a reverfion by 
a reverton re 22 the tenant Rhee] — J. S. had nothing in Po ce 
fs. verſion at the time of the fine levied.—GLANVIILE moved to! 
lowd 154+ Court, that the truth of his caſe was, that the land was the * 
L beh. 46 the tenant for life, remainder to 7. 8. in fee, who by fine gn . 


Ld. Raym. 189. | , 
2. Bl. Com. 379. it by the name of a reverfion.— WaLMsLEx. It is clear then, he 


the reverſion paſſed by that fine, and you may ſhew that ſpecial ro 
3 in — count, and that will help vou. | uod fuit concefſum Perl. | 
fer omnes Fuſtitianos, 2 5 | | _ 
Somerſet againſt Markham. Caze 6. 


DROHIBITION, to ſtay a ſuit in the admiralty court. —It was Prohibition, 
P agreed PER CURIA M, that if one ſued in the ſpiritual court for Hons BY. 

2 matter whereof they have juriſdiction, and therein a plea is pleaded, , 
which is triable at the common law; * if they will allow the plea, Cowp· 422. 
they ſhould have juriſdiction thereof, and try it; otherwiſe a pro- 

hibition lieth.—I T w4$ ALso HELD, that if one anſwers to a ſuit 

in the ſpiritual court, and ſuffers ſentence to paſs againſt him, he 

never ſhall have a probibition (a): and if he brings an appeal, the (e) Quere, If 
defendant in the appeal ſhall not have a prohibition. And this was it 2ppears that 


GLANVILE N judgment for the avowant ; for he ſaid, he Hi. 8.c. 16. 
e © 


: i 2 h 2 2 2 

| the principal cafe here, and ruled accordingly. * 
xqueance of the cauſe P—Cowp- 424. Dougl, 378. 1. Term Rep. $52, 2. Term Rep. 473 . 

N 3- [erm Rep. 3. 315. 8 ; : 5 

 Whykes againſt Tyllerd. | Cat 7. 

p , p 29 * 

ö D EPLEVIN. The defendant made conuſance, as bailiff ta one A rent may be 
. Ryſden, for rent reſerved upon a bargain and ſale of land by reſerved 2 
x indenture enrolled. The plaintiff thereupon demurred. 2 = 
h 


knew not any cauf demurrer, unleſs jt were, whether there 2 
might be a reſervation upon a bargain and ſale, which is a common "ty x 
caſe; and held that there may. | Oo. Lit. 144. u. 

War MSLEY. But 1 will maintain it by reaſon; for nothing 412g Abr. 
paſſed by the indenture but the uſe; how may then a rent be re- 4. lall. 653. 


t ferved thereupon ? | x . 84. 

i ANDERSON. It is clear, that at the common law ſuch a reſer- Allen, 52 

n vation had been void : but now the bargainar ſhall have the rent by , Wood's Con. 
l, the"faving in the ſtatute of uſes, „where any are ſeiſed, to the 258. 


e intent that any may have a rent.” And ſo it was holden in Dan- 
bie's Caſe. And J have ſeen a judgment in the very point, that the 
reſervation was good. —And ſo ALL THE CovkT agreed in this 

caſe. Wherefore, without further argument at the bar, or bench, 
it was adjudged for the avowant. ; | 


Stratheld again Dover. Cain 8. 
Frinity Term, 39. Eliz. Roll 1914. 


PRESPASS. Upon demurrer the cafe was, Tenant in tail of a A fine ws diſ- 


with proclamations ; the five years paſs: the tenant in tail dies 


Whether the iſſue ſhall be bound or not? was the queſtion. five years non- 
ANDERSON held, that the ifſue ſhould be bound ; for be is not . — 
helped by the 34. Hen. 8. c. 20. (a) although it hath been conceived, 1 he 
that where a fine is levied by a tenant in tail, his iſſue may be aided reverſion is in 
dy this ſtatute ; which the other juſtices agreed unto. nn 
WALMSLEY. This caſe is to be well adviſed upon; for he con- Co. Lit. 353. 3. 


ceived, it was to be remedied by the equity of the ſtatute: it would 5 x AY 
Cro. Car. 430. Sid vide 1. Sid. 166. 1. Wilf. 275, 4. Bac. Abr. 196. 4. Burr. 2224. 


(a) This ſtatute does not extend to an to the king.—Co, Lit. 372. b. Cruiſ, 
eſtate tail made by à ſubject, though he af- 255. Pigot, __ 2 #; 
terwards grants the remainder or reverſion n | 


BS au 2 xS8S x 


TN KS. 7 


” Otherwiſe 


gift from the queen is diſſeiſed. The difſeiſor levies a fine ſciſccofancſtate » 
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STzaTrrietD Otherwiſe be a common miſchief, that donee in tail of the king 
again would ſuffer a difleiſin, and the diſſeiſor ſhould levy a fine, and 
*. thereby bar the iſſue. (6). 


(5) It was moved again, and adjudged for the defendant. 


Casr 9. WO.” - * Read againſt Burley. | 


Yarn which has REPLEVIN. A clothier put certain wool to a ſpinner to ſpin, 
been ſpun for a , and afterwards came with an horſe to bring back the yarn; 
l and becauſe there was not any beam or weights in the ſpinner's houſe 
bour's houſe to to weigh it, the clothier and ſpinner, by the leave of one of the 
be — gs W neighbours, who had a beam and weights in his houſe, brought his 
a b horſe thither, and entered therein to weigh the ſaid yarn; and 
diſtreſs for rent. whilſt they were there, the landlord of the houſe diſtrained the 
See S. C. ante, horſe and yarn for his ſervices: and, Whether the taking hereof 


_ by diſtreſs be lawful, or not? was the queſtion upon demurrer. 


ANDERSON, BEAUMOND and Owen held, that they are not 
diſtrainable : for the trade of a clothier is pra bono publico, who ought 
to be allowed all neceſſary means; and without doubt cloth put to 

©, a weaver to be woven, or yarn in an houſe to be ſpun, are not dil- 

Har. Co. Lit. trainable.(quod WAL MSLEY agreed); and weighing it is as neceſſary 

as the former : wherefore the yarn brought thither for that pur- 

poſe, and the horſe which brought it, are privileged, and are not 

2. Lut. 1958- diſtrainable. And although (as it hath been ſaid) if the weighing 

- 1 had been in a public houſe for that purpoſe, they had not been 

3. Lev.26, there diſtrainable; for it is a place privileged for theſe purpoſes, 

1. Salk. 249- as a farrier or taylor's ſhop; but being now brought to a private 

— caſe of houſe for that purpoſe it is not ſo; he ſaid, that the cauſe of the 

is v. Wyat , I 5 , 

3. Burr. 1498. . bringing privilegeth them : as a horſe which. carrieth corn to a 
market, and is ſet up for a time in a private houſe, is not diſtraina- 
ble, as BEaUMOND ſaid, becauſe his purpoſe of bringing the horle 
was pro bono publico.—Ow EN alſo held, that they were not diſtraina- 
ble for another reaſon, for that they always were in the poſſeſſion of 
him who brought them; as it is of a horſe whereupon one rides. 
Wherefore, &c. 8 . 


WALMSLEY © contra; becauſe it is not averred that it was 2 
common beam, or place for weighing ; for there is a difference be- 


tween a common place and a private houſe. + . 


Sed adjournatur. And afterwards it was adjudged, that the dil- 
treſs was not lawful. 


Hilary 
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John Clench, E/4q. e ee 
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a. Yo 


y— 


Hobs againſl Tedeaftle: by Ca SE r. 
Hilary Term, 38. Eliv. Roll 876. 


„ „„ 


\ UDITA QUERELA. The cafe upon demurrer was, Ted. If the principal 


caſtle ſued a biil of debt apainſt Hollotoay in this court, who die before the 
— in bail (Hobs the plantiff, d aber) which is en- of af him, 
tered in this manner: „that they acknowledged, that if the de- the bail upon 
« fendant was condemned in that fuit, that he ſhould pay the con- aun bz A. 

« demnation, or render his body to priſon, otherwiſe they would charged. 

« pay the condemnation for him.” Afterwards” Flellotay the de- Pol. 186.733. 
fendant was condemned, and died before the condemnation fatisfied, . Roll. Abr. 


or his body rendered, &c. - Whereupon a ſcire facias was awarded 2. 7 | 
againſt the bail; and after two niit returned, execution was Lut. 1273s 
awarded, and the plaintiff 'taken in execution : 'whereupon he Moor, 432- 
drought this audita querela, ſurmiſing the death of the ſaid Holloway BR 47 
the defendant.— THE CourT demanded of Ke me their courſe in Pop. 186. 


this caſe of the time of awarding execution againſt the bail ; who Stiles, 324. 
Hutton, 47. 


laid, that always after judgment they awarded a capias againſt the 4. Leon 36. 
defendant; and upon a nom eff inventus returned, they awarded a 14. Raym, a8. 
/cire facias againſt the bail. But there was not any capias awarded 4817 

here againſt the defendant. THE CouRT held it to be very rea- 6 * — 2 546. 
lonable not to ſue execution againſt the bail, until there was default 1. Will. 269. 

in the principal, The reconuſance of the bail that the principal Pt. —— 
ſhould render himſelf, &c. is to be intended upon proceſs awarded 4 Bac. pn ge 
a2ainſt him, & e and here there was not any proceſs awarded againſt Pougl- 45, 


him in his life-time, and therefore the bail is diſcharged. And fo 2 


It Was adjudged for the plaintiff. HY Term Rep, 
| 390. 
Charter againſt Pecter. | "> Cam 


FER FACIAS was awarded upon a judgment given in . | 
court, by force whereof the ſheriff took the defendant's = ball go 


poods in execution ; and before ſale, the record was removed by . 


a writ of error into the exche h | | 
quer- chamber, and a ſuperſedeas fore the ſuper/c» 
— And the ſheriff returned upon the fferi facias a ſei- 4. 
2 A the goods, and they that remained in his hands pro de, ectu 3 
Porum : and he alſo returned, that a ſuper ſedeas was awarded, &c, 


vd. | i 
waa, x __ 2. Saund. 47, Mod. 751. Vent. 52. 95. Cro. Jac. 515+ Godb. 276. 
i Verm Rep. B. K. << 3x Cowp. 426. 2. Bac. Abr. 370. 4. Bac. Abr. 663. 2. Hawk. 418, 


And 


| 35 9 f 
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Cuanrrex And hereupon it was prayed for. the defendant, that he might hare 
gat reſtitution of his goods. But all AHR Cob r beld, although this 
PzzTER. record be removed, and notwithſtanding the /zper/edear awarded, 
in regard it came hot unto the ſheriff until he had' begun to make 


execution, as appears by his teturn, that a venditioni exponas ſhall 


be awarded to perfect it: and although the plea roll be removed, 
yet it ſhall be awarded upon the return of the fer; facies, which te- 
mains filed in the office. And ſo it was like wiſe done in the cafe of 
Sir Miles Corbet v. Rookwwoed, Trinity Term, 39. Elia. Roll 405, 
in this court; although the record was there removed by a wtit of 
error. Jide Dyer, 9g. 

W M See 3. Geo. 1. c. 16. f. 19. 


Raſtal aguinſt Turner. 

| 39. Eliz: Roll 413. | 
If a copyholder FJECTIONE FIRM K. Upon a ſpecial verdi the caſe was, 
A ea Jane Cundy, tenant for life, reverſion in fee of a copyhold to 
eſtate alone, and William Curdy her ſon. The tenant tor life ſells it in fee; and for 
not thatinre- aſſurance it was deviſcd, that ſhe ſhould make waſte to commit 2 


2 all de forfeiture, and that the lord ſhould enter for the forfeitute, and 


forfeited ; _ ſhould grant it to the vendee in fee. She committed waſte in burn- 
A. ing an out- houſe, which was preſented; and the lord ſeized it for the 
lofive. Waſte, and granted it to the vendee upon condition that he ſhould 
Polt. 880. rebuild the houſe, and that he ſhould pay ſuch a ſum to the vendor. 
7. Roll. Ab.og. The tenant for life died ; the heir in reverſion (being admitted) en- 
9. Co. 107.2. tered upon the vendee; and, Whether his entry were congeable! 
Felv. 1. was the queſtion.— Ca w Dx held, that it was ; for the colluſian be- 
Raym- 404 twixt the tenant for life and the vendee to take away the inheritance 
|; is apparent, to which fraud the lord was conſenting ; as is manifeſt 
Cro. Car. 7. by his demiſe by copy to the vendee, upon the condition ſupra, E., 
ws 2 ok therefore he ſhall not have advantage of this forfeiture, eſpecially 
4. Bac. Abr.332. againſt him in reverſion, being a ſtranger. And he conceived that no 
Gilb, Ten. 245: forfeiture of a tenant for life ſhall by law prejudice him in reverſion 
1— or remainder ; as, where tenant for life of an office commits a forfci- 
Cowp. 702 ture, it ſhall not prejudice him in reverſion, as 39. Hen. 6. is. 80 
3 erm Rep. here, although it were a forfeiture during her time, whereof the 
th lord might have taken advantage, yet it ſhall not prejudice or bind 
another. Wherefore, although the other Juſtices were abſent in 

parliament, yet becauſe he conceived it to be a clear caſe, he com- 


manded judgment to be entered accordingly. 
| t 


Car 3. 


Carx 4. Paramore againfi Pain. 
 Michaelmas Term, 39. & 40. Elia. Roll 547. | 

Toa plea of EBT for forty pounds. The defendant pleads, that _ — 
* tiff was indebted unto him in 40. and he therefore 
ir me, a plaint in London, and there this debt in demand was Atta , 
reply, that he jn his hands. And he pleaded- the foreign attachnient 2 
1 and the judgment thereupon, &c. The plaintiff replies, = 
Pad. %% he was not indebted to the defendant in 4ol. nor _ ww 

ſum.—And it was thereupon demurred by . N 
— Ad.$51- gebt is not now traverſable, becauſe it is recovered in ＋ bh 
t- Bac Abr. 690. non. diſrationatur within the year and day, as it m__— es 
1 cuſtom.— But Coks, Attorney General, moved, that the 

301. OPT. 2 


he 30 te: : 
| ugl. 112. 1. Term Rep. $57. tion 


© * ID DM. IS _DS K Oberg: 


© 


| tion was good : for whether he. were indebted. or not, is very well Plauen 


vell may be parcel of a manor ʒ otherwiſe of tithes, which cannot be : : 


Hilary Term, 40. Eliz. In B. R. 599 


— 


; ; for if he were not indebted, they in. London could not attach ageinſt : 
ide Phi debt by a foreign attachment for nothing. — And ſo 9 
was the opinion of THE w HOLE Co uURT—And FaxnN ER faid, that 
in the common pleas, 22. & 23. Eliz. it was ſo ruled in one Bray 
Caſe — Wherefore it was here adjudged for the plaintiff. 1 
Pigot again Hearn. Caot 5. 
Michaelmas Term, 39. & 40. Eliz.. Roll 299. | | | 
CTION of trover of certain corn. The matter in law, where- The lord of z 
upon the demurrer was 33 was, The lord of the manor 52588 | 
of Prudſbow, within the pari of Ovingham, in the county of Nor- all tithes within 
thumberland, preſcribed, that he and all his anceſtors, and all thoſe = manor; but 
whoſe, &c. had uſed from time whereof, &c, to pay to the parſon 8 : 
of Ouing ham (the now plaintiff) and all his predeceſſors 61. for all Jecimom garbam, 
manner of tithes growing within the ſaid pariſh; and that by reaſon &* and not de- 
thereof he, and all they whoſe, &c. lords of the faid manor, had far h 2 > profic 75 
uſed from time whereof, &c. to have decimam garbam, five decimum a prender, and 
cumulum garbarum, ſeu granorum, of all his tenants within the ſaid ne properly 
manor; and, Whether theſe were good preſcriptions or not? was Ante, 293. cu. 
the queſtion, —PopHamM, GawbDr, and FENNER held, that they 687. 
were good. And as to the firſt they conceived, that a modus deci- Poſte 763. 785. 
mondi by the lord for himſelf, and all the tenants of his manor, to 8. C. Moor, 483. 
bar the parſon from demanding tithes in ſpecie, is good; for it 2. Co. 44, 45- 
might have a lawful beginning, viz. that before it was a manor all 3 3 
the lands were in the lord's hands, and 61. was paid for the tithes g. pac. ny 63. 1 
thereof; then when he conveys parcel thereof to others, it ſhall be 64. | | 
diſcharged, as it was in the lord's hand, as in the caſe of Doctor Cot- 
ton, ante, 587, And as to the ſecond preſeription, that it was good 
to have the tenth ſhock, &.; for he hath it as a profit a prendey, 
as parcel, or a thing appurtenant to his manor, and not as tithes 
for a layman cannot have tithes by preſcription, becauſe he is not ca- 
pable of them, in regard they be ſpiritual : but he may have the tenth 


ſhock, as a temporal profit a prender ; as 44. Edw. 3. pl. 5. And it 


x 
* —T „% dg —A —— — — . — , ]—§[«,˖ . 7—%— OO Ir — — 


ſaid to be parcel or appendant to a manor; as it was adjudged in 
Winch's Caſe, 34. Eliz. and ſo is the book of 10. Edu. 3. pl. 5. 
And therefore if the lord had preſcribed to have had decimas garba- 
rum, it had been ill: but when he preſeribes to have decimam gar- 
bom, Oc. it is otherwiſe ; for ſo there is a difference betwixt the 
pleading for tithes, which are ſpiritual, and of a tenth, which is 
temporal. They alſo agreed, that if the queen was lady of a manor, 
ſhe might preſcribe to have tithes ;; for ſhe is capable of them, al- 
though they be ſpiritual ; as 22. Aſſſe, 75. for ſhe is mixta perſona, 
e! capax ſpiritualis juriſdiftionis ; as 23. Edw. 3. “ Aid de Roy.” — 
Wherefore, ab/ente CLENCH, they adjudged it for the defendant (a). 


p 2) Dikes _— 5. Feb. 9. Ann. 1710. in the exchequer accerd. L. C. B. 


Mlatures again Weſtwood. Car 6. 
(COVENANT. Upon demurrer the caſe was, A. leſſee for in gion wn 
twenty years, grants it by indenture to We/tavood for ten years, lic by the aſſig- 
wherein be covenants at the end: of the term to leave it ſufficiently gce of a rever- 
repared, and give the poſſeſſion to the leſſor, his executors or aſ- — 3 


Tee on a covenant to leave the premiſes in repai E 
repair. Ante, 78. Poſt. 617. 649 8. C. Couldſ. 178. 
More, 1. 523. Aud, bY Gopdbs 161. Dougl. 187.461, 3. Term Rep. 394+ | * 


. Zus. 


— — — 


— ů — — — 


Pleading, 


| An chien will 
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Mares, ſigns. Afterwards A. aſſigned the reverſion to the plaintiff; and 


a gata 


e becauſe the defendant, at the end of the ten years, did not deliver 


up unto him the tenement. ſufficiently repaired, he brought this ai. 
on.—lt was firſt moved, Whether this action lay by the 32. Hen. g. 
Poſt. 650. 833. © 34+ for an aſſignee of a reverſion for years? And therein Tye 
Moor, 5825. 52. WHOLE COURT held, that it did. —Secondly, This covenant is col. 
2. Bac. Abr. 536. lateral. viz. for the delivering of a poſſeſſion { and it was not broken 
1. Wood's Con, a tat , 

378. until after the term determined, and therefore the aſſignee cannot 
have any advantage thereof; for he was not farmer when it was bro- 
ken, but only tenant at ſufferance.— And of that opinion was Fex- 
. NER. But all the other THREE JUSTICES e contra: for there can- 
not be a more apt covenant to run with the land, than to leave it 
ſufficiently repaired ; and that is broken inſtantly with the determi- 

- vation of the eſtate. Wherefore they reſolved. for the plaintiff, 
But then an exception was taken to the declaration, viz. that he 
FR did not aver that be had the reverſion at the time of the grant—But 
ul. 667-685* it is alledged, that A. let to the defendant for years, and afterwards 
granted the reverſion to the plaintiff; to which grant the defendant 
attorned : and it was holden to be an apparent fault. Vide 3. Hen. ). 
fl. 3. Wherefore for this cauſe it was adjudged for the defendant (a). 

| () Sed quzre. Vide poſt. S. C. 619. 
Bennet again The Biſhop of Norwich. 


* 


' Carr 7. | | 7 
One of ew RROR, of a judgment in a quare impedit. The caſe was, The 
grantecs of the next avoidance of a church was granted to A. and B. afterwards 
po aſe ne res A. releaſed to B. the plaintiff, and after that the church became 


releaſe to the void; and, Whether B. ſhould preſent only, or have for the di- 
other before the ſturbance the guare.impedit in his own name only? was the queſti- 
3 hap- Gn. — And it was held by 41 L THE CourT that he ſhould; for the 
ne next avoidance is a thing in intereſt, and is grantable to a ſtranger; 
Co, Lit. 270. b. wherefore it might be releaſed by the one to the other: but it the 
py mcg 284. church was void at the time of the releaſe made, it were otherwile ; 
for then it is a thing in action, Which cannot be conveyed over (a). 
Wherefore the judgment was affirmed. | 1 
(a) See Wolſerſtan's Caſe, 3. Burr. 1596. and 1. Black. Rep. 490. and the caſes there 


cited. g 
NR Bouyer againſ{ Garland. 
EBT againſt an adminiſtrator upon an arbjtrament made be- 
rats. twixt the plaintiff and the inteſtate, in writing. The defen- 
re the tel. dant demurred.—And, without argument, it was adjudged for the 
tatormight have defendant, becauſe the inteſtate might have waged his law: but 
waged his law. ther wiſe it were, if it had been in debt upon arrearages of accounts 


Co. Lit. 295. a. before auditors. | 
2. Roll. Ab. 107. 9. Co. 87. Ld, Raym. 248. 5. Com. Dig. 260, 1. Salk. 9. Cowp 375. 


Cart g. Acton again Barbam. 
Vnire facia. PURROR of a judgment in Sandwich. The | 
8 E Becauſe that in Treſpaſs & taking his ox in O. the ſue Was, 
Whether the place, where, &c. was holden of him, as of his manor 
of S. by herict, Sc.“ and the venire facias was awarded de via. 
neto de D. et S. whereas it ought to have been from 5. only. 

And for this cauſe it was held to be error; although it were 
ledged, that the awarding the venire facias from the viſne of D. v 


b | iſſue 
but ſurpluſage, — not error, where the vill whence 2 bay 


Cass 8. 


not lie againſt 


{ 


error aſſigned was, 


. 


— 
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ariſeth is alſo named. But it was thereto anſwered, that this ſhall : Le 0 
not help it z for it is not awarded accordin to law. And it 8. . 
be there are many more returned from D. that from S. which th Joon 
law will not allow of. Wherefore it was held to be erronevus. But 
judgment was not then given. dell adjournatur 4). , hi 4. 4 ; 
(1) It was moved again, and held, that the — was well awarded. Poſt. 620, 621. 


Wilſon's Caſe. e. enn 


178 - Fa :Þ $9 2:44 
ILSON was indicted of forgery upon the 58. Elia. c. 14. before Juſtices of peace 
W A. and B. juftitiaxis d pacem, . necnon ad diverſas felonias, Wc. — mag jerif- | 
audiendum et terminandum afſignatis — Et per Ga wr, F ENNER, gery iy Ele. 
and CLENCHj it was held, that they bad not any power to take this Ante, 87. 
indictment; for the ſtatute which appoints that the offences ſhall be Poſt. 697. 
enquired before Juſtices of aflilg,. or Juſtices of oper and terminer, 9. = 75 8. b. 
intend thoſe who have general commiſſions, and not thoſe who have = awk. P. C. 
but a ſpecial commiſſion only, as juſtices of the peace. But Po HAN 


2. Hale, 44. 
doubted thereof. Cowp. 369. 


Armiger againff Holland, |; © cf us. 


Uros demurrer, the caſe was, Meye, parſon of North-Cteak, in — to a 

the county of Norfolk (it being a benefice above the value of 3 — 
6]. per annum), takes à fecond benefice, and was thereto admitted, „oid without 
inſtituted and inducted. Afterwards he was elected Biſbop of Carliſie; ſenteucent de. 
and before his creation and inſtallation, the queen, by her letters pa- — 5 1 | 
ents, reciting that he was parſon of Nerth-Creak, granted to Him, e. Ft ee 
that he might hold it in cammendam, non 6bflante, Wc!” Aﬀter he was 2 — : — ; 
ſacred, and inſtalled, Hollund: was preſented,” admitted, inſtituted, pinitelß 229-0), 
and inducted to the church of No1th-Creot.” Afterwards the Biſbop ro à bilhi F< 
f Carliſle let the ſaid parſonage to Armiger, the plaintiff: arid; Tt — da 
Which of theni had the- ripht ? was the queſtion. —Three points emo Aa | 
were made.—Virft, Whether by the order of the common law the withſtanding ; 
ſirſt beneſice is void without deprivation, by the taking of a ſeeond - oxy >> 
benefice ? — Secondly, * Whether the 21. Hen. 8. c. 13. de a general , “ ** 
hw, whereof the Court ought to take conuſance, although it be Polt. 690. ot 
not pleaded ? — Thirdly, adinitting it is not void by taking the ſe- | 


cond benefice, Whether ir be not void by his being created a biſhop; Hob: 5c 121 
. whether the diſpenfation granted by the queen to hold in com- Dir. 73. 
endam be good or not, by 25. Hun. 8. c. 21. which gives authority rig by pet = 
o the archbiſhop of Canterbury to grant it D As to the firſt point, J. Show 474. 
| THE JUSTICEs reſolved, that by the acceptance and induction 3 Burr. 1 $08. 
mo the ſecond benefice, the firſt was void by the order of the com- BY Kp. 493) 


— 


on law, without any ſentence of depri vation; and for that purpoſe, 

F- Edev. 3. pl. 9. 9. Edw. 3. pl. 26. 10. Adu. 3. pl. 1. 24. Edu. 
%. 30. 11. Hen. 4. pl. 37. 14. Hen. J. pl. 28. 12. Hen. 8. pl. 

. 14. Hen. 8. pl. 1).— As to the ſecond, they held, that the 21. 

4. f. c. 13. is a general law, and therefore needed not to be 
leaded, nor any part thereof; and therefore by the taking of a ſe- . 
ond benefice, and by the induction to it, the firſt is clearly void; 
ad ſo it appears to the Court without pleading the ſtatute. Vide. 
Jr, 27.— As to the third, they all agreed, that the queen by her 46 5 
"crogative, without the archbiſhop, may grant to a bithop to hold 
Church in commendam, notwithſtanding . the 25. Hen. 8. c. 21.— | 


but for the two firſt points they awarded a conſultation. - : 
ene, ELiz. Pant II. 8 Charter 
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| | 

Cart 11. Charter againfl Peter. 
« Thouarzan F7RROR was brought in the exchequer-chamber of a judgment ; 
TE — the queen's bench for theſe words : 4 Thou art an _— to the 
tlenedle « ſtate.” The error aſſigned was, That the words were not action- 
Ante, 597- able. — But it was adjudged that they were: for the words cannot 
* have any good conſtruction, but are very ſlanderous. Wherefore the 
2. Saund. 307- judgment was affirmed. |  _ © N 
Salk. 696. Ld. Ray, 8123. 8. Mod. 283. 8 


Hilary Term, 
40. Eliz. In the Common Pleas, 
Sir Edmund Anderſon, Kt. Chief Fuftice. 


Thomas Walmſley, Eg. | 
Francis Beaumond, E. Juſlices. | 
Thomas Owen, Ey. 7” | 
Sir Edward Coke, Knt. Attorney General. . 
Sir Thomas Fleming, Kr. Solicitor General. 

t 


ca 1. Keen "garnf Cope. | 
"ae! A Hilary Term, 39. Elis. Roll g41. 
Aleaſe by te- JECT IONE FIRMA. A ſpecial verdict was found, that Th. L 
| nant in tailor I. Jennings was tenant in tail, remainder to John Jennings. The. 
dan zn. la. 3. Jenniggi, the Grit tenant in tail, made a aſe to the defendant, and If of 
c. 28. with cok two others, for their lives, according to the 32. Hen. 8. c. 28. with an 
lateral watran- warranty (o), and died without iflye : Jahn Jennings in the remaiv- ch: 


27, Gower der was his brother and heir, who entered, and let to the plaintiff 82. 


. 
” 


tinuance, or bar for years upon whom the defendapt entered, and ejected bim. ecu 
3 7e. Et fi, &c.— The ſole queſtion was, Whether this warranty ſhallbar I the 

2 him in the remainder to enter or not ? for the leaſe not being a di- 
| Co. Lit. 333- continuance (being warranted by the ſtatute), determined by his dy- 

Noy, 6 ;. ing without iſſue, and it cannot bind him in remainder : for he cav- 
8. Co. 1. 10 not have the rent reſerved; and then the eſtate is determined, and 
Dyer 48. b. = the warranty with the gſtate, and it ſhall not bar him in the remain- 


Niet, e. der.— Whereſore it way adjudged for the plaintiff. * 
3-Com- Dig-239- 433. 3- Bac. Abr. 317, Cowp. 703. Dougl. $76. $73 1- Term Rep. 738. 
What ſhallbea NoTs. The leſſor did not warrant it for him and his heirs; but 
wrrranty for pro redditu prædicto he warrants it againſt him and his heirs :— And 
the feofftee's . . 3 ; 7% 5 ad ; fi his life and 
liſe andy. for this cauſe alſo it was held, that it was a warranty for his lite, 
Co. Lit. 47-383- was determined by bis death. ESE 
F (0) See 4. Ann. c. 16. ſ. 2. 

* Pigot again Gaſgoyn and Furthee, 
In debt by an Derr, as adminiſtrator to Anthony Longvile, durante minort «(alt 


ecited 
dy fu 


adminiſtratot, I of V. Longvile, the executor, upon an obligation; and aver, dong 
Zee that V. Longvile was within the age of twenty-one years. ertain 
de alledged that defendant pleaded an ill bar; and it was thereupon demurred.— Bl. let 
the executor is But becaufe the Court was reſolved upon conference with dives Bi 


under ſeventeen. civilians openly in court, that the power of an adminiſtrator, But 


=" 


iy <a rante minore atate, doth ceaſe at the 'executor's age of RY made x 
5. Mod. 395- 2. Vent 376 Brownl. 46. 'Cro. Jac. 390. Vaugh. 93. Swinb. 25. 1.L. Raym: hon 


Comyn's Rep. 59. 1. balk. 42. Prec. Ch. 175. 


year 
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years; and that adminiſtration committed after that age of the exe- Pia * 
cutor, is merely void ; and notwithſtanding this averment here, the 83 
executor might be above the age of ſeventeen you. and within the and Fun r ak. 
age of twenty-one years; it was therefore adjudged, quod querens | | 
mbil caperet, Se. 5 

Stanley again Boſwel. Car 3. 

CTION for theſe words ſpoken of the plaintiff, being an attor- To ſay of an at- 

A ney : „Thou art a cozening knave, and getteſt thy living by — 

« extortion, and didſt cozen one Pigeon in a bill of coſts of 10l.“ f eat is ac- 

The defendant pleaded not guilty, and found againſt him. After tionable. 

verdift it was moved, that an action lay not for theſe words.— — | 

And all Tye COURT agreed, that for the firſt words, “Thou art “. Roll. Ab. 53. 
« acozening knave,” an action lies not, for they are too general HP 307. 
and nobody knows what is intended by them. And for the words, 
« Thou getteſt thy living by extortion,” no action lies; for o he 
may do, and be no extortioner : as in the caſe of Stanhope, **'Fhou 4. Co. 15. b. 
« petteſt thy living by ſwearing and forſwearing. &c. But for the | 
laſt words, becauſe they touched him in his profeſſion (for to make 
a falſe bill is againſt his oath), and is a great falſity, and abuſe to the 
Court, they all held the action to be maintainable ; and gave rule 
that judgment ſhould be entered accordingly, &c. | 


Mariot againſt Smith. „ 


FJECTIONE FIRM. Upon a ſpecial verdi& it was found, !f a letter of at- 


that one L. was ſeiſed of the land, and made thereof a charter = —ager 3 1d 


of ſeolfment to the leſſor and his heirs, dated the tenth of September; «ith Sprember 
and he, by another deed, reciting that L. had made unto him a where it was 
charter of feoffment of that land, dated the eleventh of September, —— napiſy 
gave thereby authority to A. to receive livery and ſeiſin for him, thority to make 
ecundum formam et effetum charte pradife : A. receives livery upon or take livery. 


the feoffment accordingly. And it was found, that there was not any 3 


other warrant of attorney: and, Whether this were a good feaffment ie provide, 

or not? was the queſtion.— Dax Ww moved that it was; for all is aud livery be 6 
certain, viz, the name of the feoffor and feoffee, and the certainty mars pen : 
of the land, and nothing miſtaken but the date; which being ſuf- 


ficiently certain before, it is not material, although it. be miſtaken Co. Lit. 52. 
* 5 
as in 2. Edro. 4. fol. ultimo, and Dyer, 376. Cotton's Caſe. ne — 


But all THe JUsT1CEs reſolved to the contrary : for the warrant 274 


FLEYY ORE RT.” mY 


but WF "<ceive livery is by the letter of attorney, which authoriſes him to 3 mage 
FE eee it ſecundum formam charte, dated the eleventh of September, 428. 7 
ind hereas there is not any ſuch; and ſo he had not any warrant to !- Wood's Con. 


cceive it ; wherefore the livery made is void: and the date of the << Wy 
= was the principal note to know it; and if it varies in the date, Cowp. — 
cre 1s not any ſuch deed: and where a ſtatute is pleaded, and miſ- 
cited in the date, as in Plotuden, 84. Strange“ Caſe, there is not 
* ſuch ſtatute: and it is not like to Cotton's Caſe; for there, al- 
rough the houſe was miſ-named, in whoſe tenure, &c. yet it was 
* * ra enough before, and paſſed by the charter of feoffment ; and 
nen i. etter of attorney referred thereto. . And ſo they all held, if the 
4 — had been to make livery, it had been ill. 
io 8 2 rn that in regard that the feoffor himſelf Livery br 
u. 661 thongh it ſhall not be to R 


em 8 2 Eo Bnt 


Maztor But ANDERSON and WALMSLEY denied it; for there was not 


ren any intent to enfeoff the attorney, but the feoffee. — Wherefore it is 
utterly void: and it was adjudged for the defendant. 


Carr 5. Archdeacon again ſt : Jennor. | 


ſhall amount to 
a covenant, 


What words. - TI caſe was, One made a leaſe for years; the leſſor ad 


bote, without committing any waſte, upon pain of forfeiture of the 
8 leaſe: Whether this were a condition? was the queſtion. 
1. Bac. Abr. "53 4 Wed 7 1. ide E 
e ANDERSON. The covenant is no more than what the law ap. 
rg points, and therefore vain; and ſo all what is ſubſequent is vain, 
Dougl. 27. 766. uod BEAUMOND agreed. 25 | * 
| 1 Rep. 475 | 
740. 


2 +? 4 + 


WaLMSLEY. It is a covenant on the part of 'the leſſor ; and 


therefore it cannot be a condition. 


that the leſſee ſhould have houſe-bote, hay-bote, and plov- 


Faſter Term, 
40. Eliz. In the Queen's Bench. 
Sir John Popham, Kut. Chief Juſtice. 

Sir Francis Gawdy, Knut. pry 
Edward Fenner, Ei. > Fuftrces. 
John Clench, E. ee 4 Niatos 
Ar Edward Coke, Knt. Attorney General. 

Sir Thomas'F lemin g, Knt. Solicitor General. 


Holland againft four Others. c= : 


Hz brought an appeal of murder againſt four of Sir The appearance | 


George Fearmor's men by original writ. At the day of the of an appellee 

LI yric returned, they appeared at the bar, and then he would -_ 5 | 
have declared againſt them, being at the bar, as in cuſlodid way tody of the mar- 
chall.—-But by the rule of THe Cour he could not; for ſhal, unlefs a 
the appearance of the defendants do not make them in cuſſadid mare. cle ur be 
/challi, unleſs there be a record made, quòd committitur mareſchallo ; given. 
or that they find bail. Wherefore in regard the plaintiff would not ;. Roll. Ab. 581. 
declare againſt them upon the writ, the plaintiff was therefore de- Kin. 634. 
manded, and being called upon the writ, was nonſuited, and the: 1 
defendants diſcharge d. | | 1 


123. 128. 
2. Ld. Ray. 1290. 1. Salk. 64. 


Norx. He would not declare againſt them upon the writ, be- N. B. A nonſuit 
cauſe there was a fault therein, viz. the want of an addition of one _ „ en ee, 
of the defendants in the Arft name (a); and if he had declared, and — wy 
the writ had then abated, it would have been peremptory unto him. Poſt- 695 
For TANFIELD, for the defendant, ſaid, that a nonſuit before ap- () Caſes in 
pearance is peremptory (b). Vide 22. Edw. 3. pl. 7. 22. Af, en Law, 
F. 91+ * ; 1 | if co. Lit. 139. 

1. Sid. 32. 22. Aſſ. 97. Sum. 190. S.P.C. 148. 2. Hawk. 280. 


| The Earl of Worceſter againff Paddon. Cape 2. 


RESPASS. After verdict it was moved in arreſt of judgment, A «ir: facias 
that the venire faciat was made returnable three days after the made returnable 

erm, and after a di/{ringar was awarded, and the jury taken there- ue the term is 
pon; which was ill, becauſe the firſt venire faciat was ill, — Gaw- Ts. > 

Pr. If there were no venire facior, it were holpen by the ſtatute (50. Jr. 62 

5 jeofails; but an ill venire faciat upon the record is not holpen. — 3 * 5 

OPHAM. The like caſe was of late in this court, and ruled to be B. R. H. 4. 
—Wherefore, for this cauſe, the judgment was arreſted. Vidde 

Elia. Dyer, 168. 22). 265. * | f 


: | Hatchinos' againſt Martin. Cds 3- 

IN evidence to a jury, it was moved, where lefſee for years Acceptance of a 
accepts of a ſecond leaſe, to begin at Michaelmas following, ſecond lealeis a 
- it be not an immediate ſurrender of the firſt leaſe ?—And fg. der IE 

= OURT held that it was, and that the leſſor might enter in Autc, 522. 

* and take the profits. — And Cox, Attorney General, Poſt. 814. 

i, that it was lately ſo adjudged in the common pleas. eee 
n Fein of he. e e e „ of Log 

Abr. 459. 462, 1. Burr, 198. 4, Burr. 22 1. Term Rep. 441- 
; 99599 LIEN \ Child's -- 


| 
| 
| 


606 Eaſter Term, 40. Elz. In B. R. 


due at the time 


e granted all his eſtate to the defendant; and for the rent of thre: 


— 


8414 | = Child's. Caſe. F 
 Inditment (HL was indicted upon the ſtatute of 5. & 5. Eg. 6. e. 4. for 
"_= 3 ſtriking in a church- yard. — GEORGE CR ORB took exceptions 
— thereto, becauſe it was apud generalem ſeſſionem pacis tent. apud Blind. 


Ante, 101. 137. ford, and it is not ſaid in comitatu prædicto. And although the coun- 
—4 677. 738. ty was in the margin, and fo by intendment it might refer thereto; 
ws yet, becauſe indictments ſhall not be taken by intendment, he ws 
HM for this cauſe diſcharged. 11. Hen. 7, pl. 10. * 
3+ Peer. Will. 439. 2. Hawk. 362. | 

ce 5. Darrel againſt Middleton. 


An ejeQment is FJECTIONE FIRMZE of a leaſe made the twentieth of Agi, 
mu oe Bak wat from Michaelmas then laſt paſt, ante datum hujus indenture; and 
from Michac!. he neither ſhews the indenture nor the date thereof. After verdift 
mas, ante datum this matter was alledged in arreſt of judgment, that there did not 
e any certainty appear by the declaration when the leaſe ſhould com- 
2. Vent. 13. mence; for there is not any date of the indenture expreſſed. 
_ Jac. 646. Wherefore, &c.— Tn Cour held it to be well enough; for 

Run, Lie 95. When he declares of a leaſe made of the twentieth of Aufi, for b 

Cowp. 719. 725. twenty years, from Michaelmas then laſt paſt, if he had ſtayed there, N 

it had been clearly good; then the addition, ante datum indenture, | 

ſhall be void, and the beginning of the leaſe appears certain enough. 

« 


Wherefore it was adjudged for the plaintiff. | 


Carr 6. 5a Collins againſt Harding. N 
| Eaſter Term, 39. Eliz. Roll 343. - 6 
A general re- EBT upon a leaſe for years. And declares, That one Pr. ſt 


— grew being ſeiſed in fee of two acres, the one freehold, the 


incident to a re- other copyhold land, and having the lord's licence to make a leaſe 
verſion, and not of the copyhold land by indenture, let the two acres by indenture 
the releaſe was to J. S. for 21 years, rendering 20s. rent; and afterwards, in 4d, 
given, 32. Elis. granted the reverſion of the freehold land to the plainiif 
Volt. 622. in fee, to whom the leſſee attorned ; and upon the ſame day furren- 
1. Co. 38-57. dered the reverſion of the copyhold land into the hands of two of 
1 — the tenants of the manor, to the uſe of the plaintiff in fee; and atthe 
1 next court this ſurrender was preſented, and the plaintiff admittes 
Yelv. 223 accordingly. Afterward, the 1. Auguſt, 33. Elia. Fo. St. the leſſer 


bog eg years arrear at Michaelmas, 37. Eliz. the plaintiff brought this actio Wi of 1 
Sho. 265. The defendant pleads. a releaſe from the plaintiff made to J. & tie Bi chr 
_ + firſt leſſee upon the 14. Nev. 33. Eliz. (which was after the afligs BW hel 
g. Com. Dig. ment) of all actions and demands until the date of the deed; the 
*. which J. S. (as the defendant alledgeth) died poſſeſſed, and mad bis 
Dougl-497- him his executor : intending thereby that by this releaſe made v fore 
J. S. being the principal party, the action of debt was gone for er. and 

And it was thereupon demurred. It was agreed by all Th. Co²¾!m BY fort 

that the bar was ill, and that there was no cauſe to bar this sches if he 

the releaſe being of all demands until the date of the deed 3 and d his | 

rent was not arrear till afterwards. | ; they 

Debt for rent It was then moved, that the declaration was not ſufficient b 32. 


will lie by the maintain this action; for when he divided his reverſion (vs. H . e 
aſſignee of a re- granting the reverſion of the freehold, which then immediate) BW to by 


ver lion of lands 


partfreehold and part copyhold ; for the ſurrender of the one Hall relate to rhe attornment ofthe othe 
»-Moor, 354. Co. Lit. 1 $8. a 1. Rell. Ab. 426, Gilb. Ten: 297- | 112 
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ed by the attornment, whereas the copyhold paſſed not until the Corrine 

ſurrender preſented, and the admittance in court), the rent was 1 4115 ; 
thereby utterly extinA ; or, at leaſtwiſe, the plaintiff ought to have ate 
had ſeveral actions, becauſe he now hath the reverſion by ſeveral. 
conveyances.— And of that opinion was Gawpr.—And Pornau 
id, that he was of the ſame opinion, if this rent ſhould be ſaid 
to be iſſuing out of both acres. But he held, that this rent ſhall be 
iduing only out of the free land ; becauſe that is the moſt worthy, 
and whereof the common law takes conuſance: as if rent be granted 
out of land guildable, and oùt of land in ancient demeſne, the action 
ſhall be brought for it at the common law. And if a leaſe be made Ante, 258. 6, 
of land and goods, rendering rent, it is iſſuing only out of the land. 
But we will well adviſe thereof. — And the other Taſtices ſpake not 
thereto. Sed adjournatur (a). 

(e) This caſe was moved again in Mich Term, and adjudged for the plaintiff, 


Poſt. 622, 613- ; 
Wade againff Buſſard. Ca g. 
AT ION on the caſe for theſe words; *«* Thou haſt forged an Words action- 
« obligation, and I will prove it.” The defendant juſtifies, able. | 
becauſe he had Forged ſuch an obligation in the name of Wendy. 1. Roll. Ab. 65+ 
The iſſue, de ſon tort demeſne, c. and found for the plaintiff. It ? 
was now moved, that an action lay not for theſe words; for he 
doth not ſhew that this obligation was ſealed and delivered. TRA 
Count held it to be well enough, for it cannot be otherwiſe in- 
tended : for without thoſe circumſtances it is not an obligation, but 
a writing only. But they held that for ſaying, « Thou haſt made a 
« falſe bond,” an action lieth not; for that may be upon falſe in- 
ſtruQtions. | 1 | ; 
Secondly, It was alledged that this iſſue was not good; for there Pleading. 
being a ſpecial forgery alledged, it ought to be ſpecially traverſed.— 8. Co. 67 4. 
Thx CouRT,held the ie to be well enough : and if it were not 1- Com. Dig. 
good, it is aid by the 32. Hen. 8. c. 30. (a). Wherefore it was“ 
adjudged for the plaintiff | 


(a) See alſo 4 & ;. Ann. e. 16. oy 
Leigh againſt Wood. g CA 8. 
| Michaelmas Term, 39. © 40. Eliz. Nell 354. 
PROHIBITION to ſtay a ſuit for tithes. Wherein he ſur- Tithes after ſe- | 
miſerh, that he ſet forth his tithes ; and afterwards, for ſome verance ace lay- 
realonable cauſes (not ſhewing what in certain) he had detained part _ es f 
ot them; and that the parſon had ſued him for them in court and if the party 
chriſtian: and it was thereupon demurred —FENNER and CLER NCH detain them, 
held it to be good cauſe for a prohibition ; for by ſetting out of 1 oe 
N | Yiac come 
the tithes, they are become lay-chartels ; for which he may have mon or eccleſi- 
dis remedy at the common law by treſpaſs or detinue, and there. *ſtical law. 
fore there is not any cauſe of ſuit in the court chriſtian. Ga w Dy 1 ge 25 
ind PopHAM 2 contra. For againſt the party himſelf, who ſet . l 
forth his tithes, a ſuit is well maintainable in the ſpiritual court, Moor, 914. 
if he detains them, although the parſon (if he would) might have r A* 
his remedy at the common law; but if a ſtranger takes them after LET 75 
they be ſet forth, his remedy is only at the common law: and the 3: ulit. 24. 
75 Hen. 8. c. 7. . 2. proves it; for the words thereof are If any vas $40: 
do not ſet out, or do detain, or with-hold his tithes,” (which is Fray Rep. = 
to de intended after they be ſet out), he ſhall de ſued in the court —_ a 
Las | b Hy w I : Otra. 24). 
W 


— ä—à7m — : 


obtained on a . es * 
ee (ec dt, And all THE Jos TicEs held that he might; and that the judg- 


, 
* 
* 
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tes 4 chriſtian, dc“ For otherwiſe miſchief would enſuę to che parſon, 
_— im that he would ſecretly ſer his tithes forth, fo as the parſon thould 
bot know thereof, and would afterwards carry them away. Et ag. 


Journatur. e 955 
ere HBeadle agamſ Sherman. 


C4819. 


* Eaſter Term, 39. Eliz. Roll 699. or Hilary Term, 40. Elia. Rall 699. 
Debt for the Debr upon the 2. Edw. 6. c. 13. for not ſetting forth of tithes. 
— * Wherein he declares, that he was parſon of Ly/lington, in the 
purſuant to County of Cambridge; and that the defendant being a pariſhioner 
2. Edzo.6-c. 13. there, and having corn there growing, &c,. the tithes wheredf 
lies in thetem- amounting to the value of sol. he had not ſet them forth: where. 
Poſt. 62, fore he demanded the treble value, viz. 150l. (a). After verdict 

488 for the plaintiff, upon a nihil debet pleaded, it was moved in arreſt 

3 nt. of judgment, that the ſuit for this treble value ought not to be 

Moor, 912. brought in the common law, but in the ſpiritual court, as it ought 

13 Co. 47: to be for the tithes before they be ſet forth. —But Tax FIEL b, for 

2- Inſt. 612. 650, he plaintif, moved, that it might be well brought at the common 

1- Jones, zug. law: and fo it was ruled in the exchequer, upon great advice, in 

— hop the time of Man wood, Chief Baron, betwixt one Mood and Haltm, 

2. Wilf, 435 for there the information was brought by the queen only upon 

| this ſtatute, -and the treble value was demanded, and adjudged that 

It lay not; for the ſtatute gives it to the party grieved, and not to 

the queen; and then it was brought by Wood, being the party 

grieved, and he had judgment to recover: and a precedent in this 

court, Hilary Term, 34. Eliz. Roll. 682. Wentworth v. Criſp, was 
cited, where ſuch an action was brought, and the plaintiff had judg- 
ment to recover. And all THE JUsTICEs were of the ſame opinion | 
in this caſe: but becauſe it was a nc caſe, they would adviſe until | 
next term.—ANOTHER EXCEPTION was taken; becauſe it appears : 
that the plaintiff had this parſonage in right of his wife for years, 
and ſo ought to have joined his wife with him in thisaction. Sed mn 

allocatur (6b). | $00 | 


8 (a) Vide 8. & 9. Will. 3. c. 11. . 3. 
(5) In Trinity Term judgment wa given for the plaintiff; and, on a writ of error, 
affirmed, Poſt. 613» . N ; 


| Cowper again Langworth. 

6. Mt: 5 ' Hilary Term, go. Elix. Roll 479. ; 
An aQion of Drbr upon a recogniſance acknowledged in chantery. The de. 
debt lies ros & fendant pleaded, that the plaintiff had ſued a ſcire facias upon 
acknowledged it in chancery, and had judgment there, and had ſued an cli, 
— 3 and demanded judgment, f, &c. and it was thereupon demurred. 
ment bas been. 


C48. 10. 


, » »oy 6 . . ” 
yeh is IL in ment in the Aire facias upon the reconuſance being in force, yet he 
Poſt. 91 might have a'new action of debt! ſo if one recovers in debt upon 
„ „ obligation, yet, that remaining in force, he may have a new 
6. Co. 14. — For Porhau faid, the diclerenee is, Where one recovers in fe 


Dyer, ;0b. 369. paſs ot other action, wherein he recovers nothing certain but wy an 
do . 3˙ ges only; if he hath judgment in ſuch: an action, there, when 7 pa 
2% © judgment is in force, he cannot have a new action; but where? Bl is, 
Lougl. 5. thing which js wine is certain, as debt, &c. it is arher nie. * 


George 


1 \ &# 
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George Skarning' again Elias Shartwell. Carr n. 


| . g ; g . . 7 
EBT. The judgment was, “ quod prædictus Georgius capiatur, Judgment, be- 
D whereas it ſhould have deen « pri tur Elias.“ This was ing the ac of 


1 : : d d - the Court, is 
aſſigned for error: and it was rayed, that it might be amended; not amen able 
for it is but the default of the clerk.—FEUxER and CLENCH Aste, %. 
(ceteris Fuſlitiarns ab ſentibut) held, that it was not amendable 3 be. wc Seb 

cauſe it is part of the judgment and the act of the Court (4). BO ts 1, . 

(a) Sed vide Ray. 39. 4. Mod. 371. 1. Sid. 70. 3. Med. 112: Carth. 265. a. 8aund. 269. Strange, 

| 313+ 786. Cowp. 844- 46 2 2 44 1 05 * 1 
N (b) It is now amendahle by 16. & 19. Car, 2+ c. g. and 4. & 5. Ann. c. 36. he © 

Carx 1 


Shaw again Tompſon. 


F x 


i „ 

a A upon the cafe for theſe words: Thou art a for- Words aQion+ 
. „ ſworn knave, and I will prove thee to be forſworn in the — 0 
0 « ſpiritual court.” After verdict for the plaintiff it was moved, 1. Ro. = 
; that an action lay not for theſe words, no mere than for ſaying, 4. Bac Als, -. 
. « Thou wert forſworn in Whitechurch-court;” which words have 484. ER 
deen here reſolved not to be actionable.— TuE Cov xe beld, cht 


' the action well lay; for the eceleſiaſtical'court is a judicial court, 
nd vel known. Wherefore, it was adjudged for the plaintiff, | : 
; ' ,, Corbet againſ HI. C % 4 


is ACT ION for theſe words: „ The plaintiff was perjured in his Words aRian- 
« anſwer in the ſtar-chamber,” innuendo, a bill there exhibit- able. wo 
3 ed by the plaintiff againſt the defendant. After verdict it was moved, 65 Ro. Ab. 40. 


0 that an action lay not; for it is well known, that a plaintiff cannot 4: Bac. Ahr. 
tl be perjured in his bill exhibited ; far he is never ſworn thereto.— 5 6. | 
rs Tus CourT held, that the action was maintainable for. the. firſt 

55 words, and they are ſufficient without the innuendo; which, being 


n repugnant, is void, and not to be regarded. Wherefore it was ad- 

judged for the plaintiff. | 
3 | Anonymous. | 
ACTION for theſe words: « The plaintiff hath forſworn W 
*+ himſelf,” Anuendo, before the Juſtices of the aſſiſe of, &c.— be rendered 
. IHE WHOLE CouRT held, that the words were not actionable; aRionable by 

for the precedent words are not ſufficient of themſelves; and the _ 
muendo thall never help them. Wherefore it was adjudged for 1. Term Rep- 
the defendant. % r goes „ 


C481 14. 


Auſtyn againſt Lucas. Caur 15. 


IT v3s held by all Tus JusTaces, that for broom, furze, or any... 

other fuel expended in a pariſhioner's houſe, there are not an ny 63 
hes due or payable.— A preſcription alſo, tg pay the tenth chi 1. Roll: Abr. 
made from May · day until the firſt of Augu/t, in recompence, of all 544. 25 
tühe- milk for the whole year, is good; far that comes of labour, —— og 3 
and is not due of itſe it; and therefore is 4. od diſcharge; but to 47- N 
Pay-the tenth quart of milk, is not good ; — is but for what Moor, 9e 
due. — But Popuan faid, to pay the tenth quart of milk at che ce Z's 
Parlonage-houſe, or at any other place, is good enough, - © Garth, 462. 
— n of Ld. Rm 130. 137-359 5. Bac. Abr. 83... Woods Int. 


unt 
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Ft Hunt again King. 


 Bafter Term, 39. Elis. Roll 361, 
If tenant in tail N RROR of a judgment in formedon in the common pleas. T 
— — caſe was, That Williom King, the grandfather, — in * 
then diſſeiſe the feoffed Richard King, the father, in fee; and afterwards Millan 
feoffee, and le- King diſſeiſed him, and levied a fine, with proclamations, to Hitch. 
a fine with . . | 
cock, Before the proclamations _ Richard King entered; and 


** 
lamati 
Ie hall bar the” after that the proclamations paſſed, Hitchcock the conuſee enters, 


iluein tail by William King and Richard King died. John King, the ſon of Richard 
_ 7 King, brought the formedon, where By fine with a que eflate wa 
the diſſeiſce re- pleaded in bar, &c. The demandant thereupon pleaded this entry by 
_— — his father, which was traverſed, and found for the demandant; and 
— judgment given for him: and thereupon error was brought.— The 
Ante, 389. error was aſſigned in the matter in law, that this fine ſhould bar the 
1 intail ; for although it was a fine levied by him who was tenant in 
Foph. 65. tail, and had the right of the intail in him at the time of the 
Plowd. 430. fine levied; and although the fine, as to the poſſeſſion, was 
nay» of defeated by the entry of the father who was diſſeiſed, yet, when the 
3. Com. Dig. proclamations run out, and are not ſtopped or avoided, this fine is 
8 good bar within the 32. Hen. 8. c. 36. to bind the right of the in- 
Tun. Abt “ tail, which was in him who levied the fine. And this is not to be 


Cruiſe on Fines, 
162. compared to fines at the common law, nor to other fines of other 
Cowp ons; for it ſufficeth here that the fine was levied by one who 


Term K. 
dj Rep. had the right of the intail, or that he was one to whom the land 
(a) 3. Co. 88. was intailed, although none of the parties hath the intereſt in the 
freehold, or in the reverſion, or remainder of the land; as it wa 
adjudged in Zouch v. Banfield (a), that a fine levied by tenant in 
tail who is diſſeiſed, to a ſtranger who had nothing in the land, 
was good to bar the intail. And it is not any plea for the iſſue in 
tail, “ gudd partes ad nem nihil habuerunt, &&'c.—Por HAM allo cited 
Lord Sturton's Caſe to be adjudged in 16. Eliz. where Sturton being 
tenant for life, remainder in tail to Lord Sturton, remainder in fee to 
a ſtranger, Lord Sturtan diſſeiſed the tenant for life, and levies 3 
fine: the tenant for life enters before the proclamations paſſed ; ſo 
as he defeated the fine; and after the proclamations were paſied, 
although neither the freehold or inheritance in fee were bound by 
this fine, yet it was adjudged that the intail was bound by it: io 
it ſhall be in all caſes, whete the fine is levied by one to whom the 
land is intailed, or who may claim as heir in tail; and therefore he 
is to be barred, as heir in tail, to have a formeden ; although it ap- 
pears, that he had right to have the land, as heir of the fee, 2 
might well enter: and although the tenant might well have de- 
murred upon this entry pleaded, and had not done it, but had taken 
iſſue upon it, and it was found againſt him; yet in regard it appears 
that the demandant had no right to this land by this nature of 70 
10. Co. go a· tion, and this appearing to the Court, they ſhould adjudge againſt 
Ante, 1443. him. Wherefore they reverſed the judgraent. rin hee 
A. deviſes land NoTs. WARBERTON, ſerjeant, cited one Grant's Caſe 
yo Log be lately adjudged in the common pleas, where one * 
der to his ſon in tail, hes be ſbeuld attain 25 year:; a fine levied by the ſon t the remainder vi, 
dar his iſſue. Cru. Car. 435+ | und 


o his feme for life, remainder to his fon in tail, when he Hor 
_—_ have attained to the age of twenty-five years. He before gran 
his age of twenty-five years, levies a fine (when. he had nothing in 
the remainder, as it was agreed that he had not; for the remainder 
did not veſt in him until that age), and afterwards died at his age 
of twenty-five-years. The feme afterwards died. It was adjudged, . 
that this fine ſhould bar his iſſue, although at the time of the fine 
he was not tenant in tail, but was a perion to whom the land was 


intaled: and therefore the fine was a bar to his iſſues. 


' an outlaw 


that they could not aſſign error, but in perſon: and becauſe the is perſon. 
baron could not bring in his feme, it was held, that he could not Ante, 370 
aſſign error; for he cannot aſſign it without his feme. And ſoit, 1 eon. f. 
was ruled by THE CourRT, And the courſe of the court is, that Carth. 7. 


it cannot be otherwiſe aſſigned (a). 
(a) Sed vide 4- & 5. Will. & Mary, c. 18. f. 3. 
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| | Davies” Caſe. | e428 f. 
ROVER of goods. The defendant juſtifies, as ſervant to To juſtify the 
the ſheriff of Middleſex, becauſe the plaintiff had ſtolen ſizing of ſtolen 
thoſe goods, and carried them to D. within the county of 92 
Middleſex; at which place the defendant ſeized them ut bona wai- a felony was 
vata,—And without argument, it was adjudged for the plaintiff 33 and 
for he ought to alledge a felony committed; and that the goods "0297 hy oc 
were waived by the felon; but it is not alledged that the felon Poſt. 693. 
waved them, Wherefore it was adjudged ut ſupra. - | Staund. 186. 
. 5. Co. 109. 2 Hawk. 640 · 
Anonymous. | Carr 2. 
A WRIT of warrantia charte was brought of two meſſuages, Variance be- 
and twenty acres of land; wherein he counts, that the defen- =" pr dc 


„„ & 2 » 


dant infeoffed him of the ſaid meſſuages and twenty acres. per no- 
men unus tofti, et 2 virgat. terre. Exception was taken hereto; 
uſe that which comes under the name of per nomen doth not 
warrant the count ; for the two meſſuages cannot paſs by any 
word contained under the per nomen.— Sed non allecatur : for it may 
there was only toft there at the time of the purchaſe of the two Ante, 234- 
meſſuages, and they might ſince that time have been builded. 
berefore it was adjudged for the plaintiff. 18855 


mn 2 8 


Strat field 


Faſter Term, 40. EKZ. ICB. . ore. 


Wade and his Wife againff Smith. e ea v7e/ 
EAR to reverſe a judgment, and outlawry agalnſt them in Error to reverſe 
debt. And becauſe it was to reverſe an outlawry, it was held, muſt be aft „ 


K 


1 


Eaſter Term, 40. Eliz. In C. B. 


Strathield agaiyf Dover, 


HE caſe was now moved again'by WILLIAMs, that the plead. 
ing was ill: for the defendant made conuſance as bayliff of 


Edward Verney, for that king Edward the fourth gave the land 


to the anceſtors of Edward Verney in tail, and conveyed it by de- 
ſcent to Edward Verney. The plaintiff faith, that Franci; Houſe, 
before the taking, was ſeiſed in fee; and in 25. Elia. levied a fine 
with proclamation, and five years paſſed; and that this fine was 
to the uſe of Francis Howſe, himſelf, and his heirs, who let to the 


laintiff for years, &c.—And for this cauſe it was inſufficient : for 
 xgromdl traverſeth the gift in tail, nor the ſeiſin in tail, in Ed. 


ward Verney, nor in his anceſtors, nor confeſs, nor avoid it. 


Wherefore, without regard to the matter in law, it was adjudged 


for the defendant. 


Trinity 
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John Cleaoby E. -f4 oh ones 
Sir Edward Coke, Knt. Attorney General, © 
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. 


Baadles again Sherman. Cars 6s 


Ante, Eafter Term, 40. Flix. Plac. 9g. 
HE caſe was now moved again, to have the reſolution of Huſband and 
| the Court. And they all reſolved, that the action well lay 8 


or the 


upon the ſtatute. , 43 | - _- -- treble value gi- A 
It was then moved, that thoſe tithes were perfonal chattels, 8 by — Edv. 
which appertained to the baron only, and he hath joined his feme tithes hich the 
with him in this action; and therefore it was ill. I huſband has in 
Sed non allacatur: for the feme, being termor, the baron is poſ- her * 
ſeſſed of them in her right, and the action is given to the prop je- pon a 
tor or farmor, &c. wherefore the action is well brought in both 
their names. And it was adjudged for the plaintiff, | * 4 
Note. A writ of error was brought upon this judgnzent.*Jenk. Rep. 253. 
The error was aſſigned in the point of law, And the judgment . Wit 304. 
was affirmed. 875 | SF 1 "= & 2. Will. 433 


Fox againf Wright. „ cles . 


DEBT upon a bill enſealed of 200l. which was in this manner: « 1 bind myſel? 
That the defendant, in conſideration of a bill of gol. wherein! to fave 4. 

the plaintiff was bound to William Flu for the payment of 421. — 
for the defendant, obligamit ſe in 200l. ad indempnem conſervandum * ſolvend. cams 
the plaintiff from all actions by reaſon thereof, folvendum to the Te.“ 
plaintiff chm reguiſitus eſet ; and, alledgeth in fact. that he had not 3 — 
laved him harmleſs, pro ed guid that the ſaid William Flud had ſealed, is a good 
ſued him upon that bill, and recovered gol. damages, and had taken bond. | 
him in execution thereupan, une actio accrevit, Wc. 2. Roll. Ab. 25. 
| The defendant pleaded, non eſt factum. And upon the evidence wy * Con. 
it appeared, that this obligation was written in a book, and in the | 
lame leaf the defendant put his hand and ſeal thereto. 

Aud at the niſi prius in Lenden, before Pop H¹ A, it was moved, 
Whether it were a good deed, or not ? And he held, that it was; 
but willed the jury to find it ſpecially. But they generally found 
De be fafum ſuum; for they ſaid it was an uſual courſe in 

Being afterwards moved in court, CLEncy and Por nan 
agreed, that it was a good deed; but FENNER doubted. Yet now. 
by the verdict of the Jury it is put out of queſtion. Fw 

vecondly, it was moved, that the plaintiff could not have advan- Cro. Jac. 288, 
tage of this bond; becauſe it is not alledged, that he gave notice 
of this ſuit to the defendant.—Sed non allecatur. But it was ad- 
j19ged for the plaintiff, although not any reaſon given Poo 

| ewer 


| 
| 
; 
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Caer 3- Hewer again Bartholomew. 

, F ' Trinity Term, 39. Eliz. Rell 830. 1 

What payment CCOMPT, ſuppoſing that he received 100l. the hands 
_ a Fohn Coventry, The defendant pleaded ne eat, receiver by 
of the debt for the hands of Jahn Coventry to render accompt, &c. ; and thereupon 
which it was they were at iſſue. The jury found, that Bartholomew paid that 
Fer what cit. 100l. to Heuer the plaintiff in redemption of a mortgage; and be 
cumſtancesan commanded his ſervant to put it in his cloſet z who did fo. After- 
— — wards Bartholomew demanded of the plaintiff certain evidences, and 
tainable, bonds; which he refuſed to deliver. The defendant then requir- 
ed, that he might have his money again, which he then had paid. 
The plaintiff, thereupon commanded his ſervant Fobn Coventry, that 
he ſhould fetch back the ſaid 1o0l. ad redeliberandum to the fore- 
ſaid J. Bartholomew the faid 100l. by him paid; and that the fail 
John Coventry did fetch again the ſame money, and poured it forth 
upon the table eidem J. Bartholomew ed intentione, ut idem J. Bar- 
tholomew ſuas centum libras pradift. guas idem J. Bartholomew to 
the ſaid plaintiff had paid, reciperet in preſentid of the plaintiff: and 
the plaintiff then and there did will the defendant ad recipiendun 
the foreſaid 100l. per 2 defendentem prefato querenti, ut praſertur, 
ſolut. quas 100l. idem defendens adtunc et ibidem recepit, et aſportavit. 


Et ſþ ſuper tota materia, c. 


And all Tat Cour reſolved, that this payment was a good diſ- 
charge of the mortgage; and although he afterwards required it 
again, as his own money, yet it ſhall not avoid that which was 
abſolutely paid; but the mortgage remains abſolutely diſcharged; 
and the monies were the plaintiff's own monies. And although 
he delivered them to the defendant as his own, not knowing the 

| law therein, ſuppoſing it to be no payment; yet in regard he did 
not give it otherwiſe, nor upon other conſideration, the defendant 
received them as the plaintiff's money, and is accountable for them. 


Secondly, PorHaM and Gawpy held, that this was not any 
receipt by the hands of F. Coventry, but by the hands of the plain- 
tiff himſelf : for when he willed the defendant to receive it, it was 
his own delivery ; and when he commanded his ſervant to fetch 
it ad deliberandum to the defendant, and he brought it down and 
poured it forth ed intentione, that the defendant ſhould receive it, 

| that is not any authority to the ſervant to deliver it; nor did he 
by that act deliver it. But Por nau aid, if he had commanded 
his ſervant to bring the ſaid money, and deliver it to the defendant, 
and he had done it in the preſence of his maſter, and the maſter 
had required the other to receive it, that peradventure might hare 
been a receipt by the hands of the ſervant. 

FENNER held the contrary in this point: for he conceived w 


de a delivery by the ſervant; becauſe he fetched it down, 
poured it forth to the other to receive it. And CL ENCH doubted. 


Et adjournatur. 
But afterwards the plaintiff diſcontinued his ſuit, and brought 
| 2 new action, ſuppoſing the receipt by his own hands. Gar 
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Gerry againſt Holford. 2» w_ Cart 4 
Eicon FIRME. A ſpecial verdict found, that there If one of two 


were two co- partners of an houſe: the one entered generally, <oparceners of 


and made à leaſe for life, by the name of . all that his houſe, &c.” « houſe make » 


The queſtion was, Whether all or the moiety only of the houſe « ther uy 

paſſed ? | . FT.S | : heeſe, Tec.” 
PorH4aM and FENNER held, that the entire houſe paſſed : for — 

when he faith, «4 all that my houſe, &c.” that intended the whole Ante, 115, 

houſe; and, by his livery made, be gained the entire, and gave the Gn 

dae although, by ks genera) ene, iti not intended that he © 

entered into more than to what he had right. = oy tony 
Gawpr e contra. For as his entry primd facie doth not gain 

more than he had right to demand, no more ſhall this leaſe. — 


FosTER, at the bar, cited, that it was adjudged in this court, in 
Reignoid's Caſe, according to the opinion of PoHA. : 


 Gervig againſt Peade. Cann 5. 


ture; and covenanted that he had not done any act to preju- —— 
dice the faid leaſe ; but that he ſhould enjoy it againſt all perſons. Moo: 4 57.1 


The tenant for life dies, and the leſſor enters: the leſſee brings . 1 
9 


covenant againſt the executor.— And it was adjudged, that it lay A 


413 
| | | zal Dougl. 43 
« perſons,” refer to the firſt words, viz. © for any act done by — Term ker 
a » : | * "Ale is 


- 
— — — — 
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ö 
| Cam tr ©” © -- - Graves againſt Short. Hy 
| Hilary Term, 40. Eliz. Roll 847. . | 
A juror may RROR of a judgment in the common pleas in a formed, 
| _ . The errors aſſigned were, Firſt, in fait. That the parties 
rethren, after * , 
departure from being at iſſue, whether a feoffment were made, &c. and the 
the bar, any jurors at the ai privs being gone together to confer, &c. William 
I ry Malevory, one of the jurofs, ſhewed tothe reſidue of the jurors an 
{elf ; and altho* eſcrow in writing pro petentibus guod non fuit dat. in evidence per 
he l parle prediftas, per quod they found the verdict for the demandant. 
r Upon this error aſſigned it was demurred in law.— And, after argu- 
of proof, yet t ment at the bar, THz Cour reſolved, that it was not any error, 
1 nor could be alledged for error; for it doth not appear, that it wa 
nnn . 
for it is not evidence given to the juro 
returned upon in behalf of the plaintiff 3 but it ſhall be intended, that he ſhewed 
3 it of himſelf; and that it was a piece of evidence which he had 
ſurmiſed. about him before, and ſhewed it to inform himſelf and his fellows. 
Ante, 411. And as he might declare it as a witneſs, that he knew it to be true, 
1. Ro. Ab. 183. ſo he might ſhew any thing which he knew: and therefore it is 
| 2. Ro. Ab. 715. not like to 11. Hen. 4. pl. 33. and 35. Hen. 6. title © Examination.” 
| _ 6 b. They alſo held, that if this were cauſe to avoid a verdict, if it hal 
| 2. Hale. 307- been ſo found by examination, as they conceive it was not; yet in 
Bul. N. P. 308. regard it was not examined, nor made parcel of the record, it can- 
i T. Reg. abs. not be aſſigned for error. For Por HAM ſaid, the trial hereof reſts 
only in the examination, and it ſhall not be per pais; as non-age 
ſhall be by inſpection to avoid a fine (a), ſo this matter ſhould to 
avoid the verdi&t. For if ſo, then every verdict upon ſuch 2 
ſurmiſe, might be drawn in queſtion ; and peradventure, after the 
parties be dead, and all the jurors be dead, fo as they cannot be 
examined; which would be a great inconvenience, And there- 
fore they held, that ſuch a cauſe of ſtaying the judgment ought to 
be always, if it be upon verdict at the nf privs, upon the pf 
returned: and if it be upon verdict in banco, it ought to be made 
parcel of the record: otherwiſe the party ſhall not take advantage 
of ſtaying the judgment, or of aſſigning it for error (6). 
6 2. Roll. Abr. 5952. 9. Rep. 30. 
5) 1. Freem. 79. 2. Jones, 83. 3. Leon. 267. Palm. 325. 2. Roll. Abr. 267. 
« Prexime fre. ANOTHER ERROR Was afligned ore tenus, that the record is, i of 
A Roms ce quem diem, ſcilicet Octab. Trinitatis 39, preceptum eff, quod hobeal 
5 As hon in the“ corpora puratorum coram Fuſtitiariis in banco in craſlino Animarun, 
mac ogg is not 6 i Fuſ(itiarit in partes illas venerint octauo Fulii proxime a” 


* (3 


uror by any of the parties, or by any other 
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where it ought to have been proxeme fequente.—Sed non allocatur. Gravrs' 
For it was ſaid, that all the precedents are ſo in the common pleas | rent ; 
to make their entries as of the time paſt z but other wiſe it is in this g 
court. Wherefore the judgment was affirmed. | 
A#TERWARDS, at another day, it was moved to have cofts allow- Coſts allowed 
on a writ, of ex- 


ed, and damages for the delay of execution, upon the 3. Hen. J. c. r on 4 — — 
io, Whereupon it was doubted, becauſe it was in a formedon, in ment in forme= 
which (being the principal action) no coſts were allowable.— But dn, 

not wichſtanding, upon conſideration of the ſtatute, for that the ſta- Poſt. 659. 

tute is genefal, © That if a writ of error was brought before exe- Cro. Car. 145. 
« cution, and in delay of the execution, and the judgment be af- an 

« terwards affirmed, that the demandant or plaintiff fhall have re ac 
« coſis and damages,” and it mentions not any action, they all ': Strange, 263. 
reſolred, that coſts and damages ſhall be given for delay of execu- et Ab. 524. 
tion, although in the firſt ation no damages were recoverable. 


Wherefore it was adjudged accordingly. 


Matures againſt Weſt wood. Cart 2. 

2 Trinity Term, 40. Elix. Roll 1023. 
(COVENANT: The plaintiff declares, That Mary Brice was Covenant lies 

poſſeſſed of a term for twenty years of an houſe in London, and by „ 

let it by indenture for four years, wherein the defendant cove- againſt the firſt 

nanted to repair it, and to leave it at the end of the term ſuffi- leſſee after aſ- 

Gently repaired; and that Mary Brice, the leſſor, aſfigned over her — age 

reverſion to the plaintiff; and that the defendant thereto attorned; pag 6% 

and that afterwards, upon ſuch a day, the term expired, and that Poſt. 670. See 

the houſe was not well repaired (viz. Wc. and ſhews wherein); 32. Ma. 8. c. 3 

and for this he brought the action. The defendant pleads, that 

before this grant of the reverſion, viz. ſuch a day, be aſſigned bis 

term to one Weſtbury, who was poſlefſed at the end of the term, 

And it was thereupon demurred. The point intended was, Whe- _ 1 

ther the aſſignee of a reverſion ſhall have an action of covenant i. Waod'sCon. 

«yainſt the firſt leſſee after the aſſignment of this term? (And it 379. 

was admitted on both ſides, and by the Court, that although he 3 3 

were but an aſſignee of a reverſion for years, he was a ſufficient 394- : 

alignee to have action of covenant). | | 


And to the principal matter none of the Juſtices ſpake, except ln pleading the 


Gaiwby; who faid, that the matter in law is with the plaintiff, Brant of a leute. 
the place muſt 


* that the action well lies. But for a defect in the bar, and not be Gews. 
he upon the matter in law, judgment was given for the plaintiff, 


"4. becauſe the defendant pleaded, that be granted his leaſe, &c. 
and doth not ſhew the place: ſo it is not ifſuable to be tried; 
which they all agreed to be a manifeſt fault. . | 


ANOTHER EXCEPTION was alſo taken; becauſe it is alledged 
in the declaration, that Mary Brice granted the reverſion to the 
PR and the defendant, being tenant, attorned. And the de- 
<nvant pleaded 2 grant of his eſtate over before the attornment; 
and he doth not traverſe that he had nothing at the time of the at- 
3 that the Court alſo conceived to be amiſs. But 
vr the firſt exception principally, it was adjudged for the plaintiff. 
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618 


| Cart 3. 


In an action of 
Aander, it muſt 
be preciſely aſ- 


firmed, rhat the“ bed this night: and bring me to Bonaventure Theobald“ houſe to 


words were 

ſpoken of the 
plaintiff. 

Ante, 6. 


Care 4. 
If the firſt /cire 


acias be re- 


turned mbil, and 
the bail bring in WY cel; 
their principal and they were returned nihil, Before the ſcire facias awarded, 


1 the ſe- 
cond ſcire facias 
is writ 
they ſhall be 
diſcharged. 
Palt. 738. 


1. Roll. Ab. 333 


Cro. Jac. 109. 
Moor, 850. 
Fr. Reg. 64. 72- 
3+ Bulſt. 182. 


Cain 5. 


Amendment. 


Ante, 433. 
(a) Ram. 417. 
i. Keb. 563. 


Michaelmas Term, 40. and 41. Eliz. In B.R. 


Anthony Theobald again Brook. 
AC Hor for theſe words, which the defendant ſpake to one 
Gurney : Bring me to the conſtable's houſe, for I am rob. 


« arreſt him; for old Theobald: (innuendo the plaintiff ) ſetteth his 
« ſons to rob me (innuendo dictum Bonaventure, et quendam Johannen 
tc filium ipfuus Anthenit) from time to time.” The defendant plead. 
ed not guilty, and found againſt him, After verdict it was moved 
in arreſt of judgment, that the words were not actionable, becauſe 
it is not alledged that any of Antbonys ſons robbed him; and it is 
but an intent of ſetting to rob, and no act done: the words allo 
are inſenſible.— But notwithſtanding it was held by Tus Cour, 
that the words were very ſlanderous, and that the action was 
maintainable. And ſo it had been adjudged in this court, that 
& one ſuch lay in wait to murder me;” or, that * he ſent his fer. 
« vant to murder me.” Wherefore it was adjudged for the plan- 
tif—NoTr. Error was hereof brought, becauſe it is not pre- 
ciſely affirmed of the plaintiff, but it is ſaid Old Theobalds, and he 
doth not name the plaintiff, and an innuendo will not ſerve. Where: 


* 


upon it was reverſed. 6 


Walmſley againff Havand. 
SSUMPSIT. ' The plaintiff recovered, and afterwards took 
forth a capias againſt the principal party, which was returnel 
non eft inventus. He then took forth a ſcire facias againſt the bal, 


the Tureties brought in the principal; and he prayed, that he 
might render himſelf to priſon in diſcharge of his ſuretics : and, 
Whether he came time enough ? was the queſtion. Afterwards 
he was awarded to be committed to the Mar/hal/ea in execution; 
and the ſureties were diſcharged. —And it was faid by THe Cour, 
that there have been divers precedents of that kind in this court; 
and although he had rendered himſelf after the ſecond ſcire faut 
awarded, before judgment thereupon, he had been receive, 


Whercfore, &c. 
Barnes, 82. Ld. Raym. 156. 4. Burr. 2134. 2. Term Rep. 576. 


Berry agæinſt Lane. 

Hilary Term, 39. Eliz. Roll 246. 
ENROR of a judgment in the common pleas in debt for ten 
pounds. The firſt error aſſigned was, That the venir facs 
was in this manner: * venire facias coram FJuſſitiariis noftric a dit 
10 Paſche in 15. diet 12 libros et legales homines, Ec.“ and he (hev 
not in the writ where it was returnable, viz. apud Weſlm. 3s " 
ought to be. But becauſe the roll is venire facias hic, c. that is 
2 good warrant for the writ; and it being a judicial writ, tha] 

therein be amended. And fo alſo in /ibros for /iberos, it was 
by THE CouRT to be amendable (a). — Secondly, Becauſe tht 
writ © vicecomiti Londini, et quod habeat;” whereas it ſhould de 
habeatis. And that was ordered alſo to be amended ; which v 
done accordingly, and the judgment affirmed. 


Willert 
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Walford again The Hundred of Beners. Gans be: > 
ERROR of a judgment ins "i m_ 2 | me yo" of Foy E hi 9 wag 
anD Car: wherein Walford ſuppoleth that Andrews, his e gwen ton 
ſ-reant, was robbed, and Waiford brought the action. The de- — | 
ſendant imparled; et idem dies Aatus ęſt prædicto Andrews; whereas the parties, the 
it thould be eidem Walford. Afterwards the defendant pleaded, RE _— 
and after that waived the plea, and confeſſed the action. And after the Term. 

error thereof brought and aſſigned, for that there was here a diſ- Poſt. 638. 
continuance z becauſe die datus eff Andretus, and fo to a ſtranger, „. 26 as 
and not to the plaintiff, But it was moved, that it was the miſ- Stiles, 339. 
priſion of the clerk to give a continuance againſt a wrong perſon, 8 236. 
and might well be amended; as 22. Edu. 4. pl. 3.— Tn Cour — 2 
held, that if a continuance is to be given to two, and it is given 139. 

but to one only, it is a miſpriſion of the clerk, and ſhall be amend- 1. Com. Pig. 
ed, as 22. Edw. 4. pl. 3. is; but where no continuance is given Bougl. 116. 

t0 the party at all, but to a ſtranger, as here, it is the act of the 

Court, and not amendable. And fo was the opinion of THE 

waoLe CouRT, Ga w excepted. —lt was moved alſo, that the 

appearance of the party after, and his pleading, hath aided that 
diſcontinuance, — Sed non allocatur. Wherefore the judgment was 


reverted. 1. Ven. 6. kk | 
_ - © Sydenham apainff Robins. Can 7. 
ACT ION upon the caſe for ſtopping a way. And declares, From what 


Whereas he was ſeiſed in fre of an houſe in Dealverton, and ene Jury 


il, that he and all thoſe whoſe, &c. had had a way over a cloſe of the Ante, 247- 

0, defendant's, called Culver-houſe-clefſe, in Bruſhford, from his houſe 

he to another cloſe called Exon, which he had in Bry/bford; that the 0 "age ning 7 
d, defendant had ſtopped his way by ereCting of an hedge croſs the 94. 5 

ds way, aud the ſaid cloſe, &c. The defendant pleaded not guilty, 


and found guilty, After verdict it was moved, that this was a 
Ty mil. trial; becauſe the vrnire facias was from Bruſbford, whereas 
tz it ought to have been from both vills; for the way ought to be 
ral prored.— THE COURT held, that in regard not guilty was pleaded, 


ed, and ſo the ſtopping is properly in iſſue, the venue ſhall be only 
from the vill where the ſtopping is; but if the iſſue had been 
upon the preſcription, it had been otherwiſe (a). Wherefore it 
was adjudged for the plaintiff, | | 
In Vellafis v. Burbriche, I. Rays 172. preferable to the printed books, and that 
r, C J. ſaid, that he bad a manu» b his report the judgment was arreſted. 
(<r1pt report of this caſe which was much | 

ten (a) Vide ante, 260. note (a). 

- Levet againſt Hawes. Can 8, 

a A >SUMPSIT. And declares, In conſideration that the plain- A father cannot 

tiff agreed with the defendant that J. Levet, ſon and heir of maintain «f- 


the plaintiff, ſhould eſpouſe Conflance, the defendant's kinſwoman ; 24 e og 


* * in conſideration that the plaintiff agreed to aſſure to the ſaid him to pay ſo 

a -rlance lands of 10l. per annum, for her jointure, the defendant aſ- much to his ſon, 

bs ſumed to the plaintiff to give to J. Levet the ſon in marriage with af r re 

4 the ſaid Conflance 2001. and alledgeth in facto that the marriage took rying the defen- 

b- — and that the plaintiff had aſſured ſuch lands for the join- dant s kinſws- ; 
z 


and that the defendant had not payed to his ſon the 200l.; Ante, 63. 
Wherey h : 2 

* pon the father brought the action. Upon non afſumpit, Poſt. 652. 849. 
| : iNue was found for the plaintiff, It was moved in arreſt of — 
dsment, that the action ought not to have been brought by tbe 
Ita | f. ther; 
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Izver father; for the ſon only is to have advantage thereof. But it was 
againff ſaid on the other ſide, that the promife is only made with the ff. 
Have. ther, and all the ronfiderations ariſe on his part, and the fon is 2 
ſtranger thereto; and therefore the fon cannot maintain the ac. 
tion, but the father. But Tu Cour doubted thereof, Ft ad. 
(a) It was fournatur (a). | 5 1 
moved again in Hilary Term, and judgment given for the defendant. Poſt. 652. 
. Poe again Doctor Mondford. 
| | '" Trinity Term, 40. Eliz. Rall! 
It is not aQion- ACTION FOR WORDS. Whereas the plaintiff was and is 2 
able to ſay that phyſician, and the defendant mtending to defame and preju- 
Ret, dice him in his art, falze et malitiosè, ſpake of him theſe words: 
with medicine, « My. Poe, innuendo — DRY ce hath killed Mr. Parfeeld, of 
unleſs it be (t the Old Ferry, with phyfic” (quendam Fohannem Parjeltd late in- 
— 5 * habiting eien the wo rg and now * rus ry &« which 
wilfally admini- 4e phyſic was a pill, and the vomit was found in his mouth; and 
ſtere ie for that ec Doctor Atkins and Doctor Paddy” (quoſdam Henricum Nikins, & 
e he Jobannem Paddy, docdors in phyſic, innuends) „ were there, and 
Winch. ao. t found it ſo, and it is true;” ubi revera neither the faid Dan 
Hetley, 69. 175. Atkins nor Doctor Paddy, nor any other, ever found any ſuch thing 
11. Mod- 321- to be committed by him; et ub: revera he never adminiſtered any 
4. Bac. Ab. 491. phyſic unto him in pills or otherwife, &c. The defendant pleaded a 
ſ. 110. concord in bar, which plea was il] pleaded (as it was agreed on both 
cowp. 276. ſides); whereupon the plaintiff demurred. And now Coxe, /t- 
torney General, moved, that an action lay not for theſe words; for 
it is not any ſlander to a phyſician to ſay of him, that he killed 
one with phyſic; for he might do it involuntarily, in not knon- fþ 
ing the diſeaſe, and- no difcredit unto him.—PorHamM and FeV. 
NER held, that the action lay not : for it cannot be any diſcredit h 


to a phyfician to ſay, that he killed one with phyilc: it is an uſull 


and common expreffion, and it may be without any default in WW p 
him; for they may miſtake the diſeaſes in their own bodies, much ul 
more in others, and apply wrong medicines, which may be the 
cauſe of the patient's death, aud yet no diſcredit unto them: but N 
if it had been that he, ſcienter et voluntarie, miniſtered phytic to one 15 
to kill him, that toucheth him in his profeſſion, and the words th 
had been actionable, but not here; and although it be ſaid, thn 
he never adminiſtered any phyſic unto him, that is not material: qu 
wherefore they, without any argument on the plaintiff's fide si 
(CLENCH repugnante, and GawDy ab/ente), adjudged it for i 
5 defendant. | | the 
CA 10. Adion againſt Barham. 


| Ante, 601. 
To what place RAROR of a judgment in the common pleas, in treſpaſs for th 
ages ane taking an ox in Mynſbal. The defendant juſtifies, becad 
ed. land in Dodington was holden of him, as of his manor of Ci 
- Poſt. 855. by an heriot cuſtom. The iſſue being upon the tenure, oy 
— facias was awarded from Mynſbal, Dodington, and the manor 
| Ld. Ray. 171. Chelſea, and found for the plaintiff, and judgment thereupon * 
. cordingly. The error aſſigned was, Becauſe the venir? foa# 
is awarded to more vills than it ought to be; for by 
means the ſheriff may return more from the places, when 


there cannot be any notice, and the parties thereby [% 
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* and therefore it is an equal miſchief, where the venire facias AcTiou 


$ l vx 
- is to more vills than it ought to be, as where it is to fewer. And y woo 
A WaLTER, for the plaintiff, cited a judgment in the exchequer, in ; 
- in information of an intrufion of lands in D. and 8, For the 
. nds in D. they were at iſſue; for the lands in S. it was demurred; 
and a venire faciasr was awarded from D. and S. and after verdict 
it was moved in arreſt of judgment; and for this cauſe it was 
ed. | | | E 151 . 
gy C. J. and ALL THE CouRT held, that if a wenire | 
2 facias was awarded from more vills than it ought to be, it is ill, v.. 
. and crroneous; for the miſchief which thereby might happen to 
$: the party. For, peradventure, the ſheriff would return but one or 
of two from the place where beft notice might be given, and all the N 
N- reſt from places where it needed not, and who by intendment | 
ch cannot have as good notice as the others (a). But they all held, 
nd that the venue was well awarded in this caſe; for Mynſbal, which 
et is the place where the taking was, is as much neceſſary as the other. „ 
nd For although the iſſue is upon the tenure, yet the damages are 2. Ro. Ab. 603- 
Jr alſo to be enquired of; and they of the vill where the taking was, 
nz might have the beſt notice thereof; therefore the venire facias 
awarded from that. place alſo is well enough. Wherefore the judg- 
ment was affirmed. | 
(a) But this error is now cured by 24. Jac. 1. e. 13. 16. & 17. Car. 2. c. B. 4. & 
5. Aun. c. 16. and 3. Geo. 2. c. 23. 
Johns againſt Carne. Chen. at, 


D BT upon 2. Edu. 6. c. 13. for not ſetting forth his tithes. Debt liesfor not 
The defendant pleaded not guilty, and it was found againſt ſetting ovt 
him; and now moved in arreſt of judgment. — 2 
FixsT, That this action of debt lies not, becauſe a certain deber are good 
penalty is not given by the ſtatute, but the treble value; which is iſſues: but a 90 
uncertain.— Sed non allocatur.—Vide ante, Bedle u. Shermans, 608. ew 5 
SECONDLY, Becauſe the defendant pleads not guilty, which ig for this offence. 
not any iſſue in an action of debt; but he ought to have pleaded N 1 
nn debet.— Sed non allocatur. For this action being founded upon Poſt. 766. 
the ſtatute, upon a wrong done, this iſſue is good enough. 
Tump, Becauſe he brought this action for himſelf and the 2. Inſt 651. 
ral: queen; and the queen cannot have any benefit thereof 3 nor is it _— 
fide given to the queen by rhe ſtatute, but to the parties grieved only. — 914 
And it was held by THA Cour to be a material exception: and Hob. 218: 


tucreupon the Court commanded the judgment to be ſtayed. + - — 09> 44 
Vide 8. & 9. Will. 3. c. 11. f. 3. 


2. Hawk. 378. 1. Term Rep. B. R. 642. 


Owen Wells again Hemmerſon. 3 car 12, 


CTION for theſe words: « Thou art a rebel, and no true 4 
A « ſubject.“ i After verdict, it was moved in arreſt of judg- « rebel. 13 
ment, that an action lay not for theſe words. — And rh WRHOLk not acdionable. 

our was of that opinion; for he may be ſaid to be a rebel — 776. 
pon 2 proclamation of rebellion againſt him in an Engliſh court. Roll. Abr 
n was afterwards adjudged accordingly. . 1 
- Salk. 696. Id. e 8. Mod. 283. 
| roſs _. 


d | e 
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C 13. Croſs againſt Andrews. 

f | Hilary Term, 40. Eliz. Roll 1032. 

It is no plea for A CTION upon the caſe againſt an jnn-keeper of Stratton- Audley 
: ger - in the county of Oxon, And declares. upon the common 
his gueſt's goods cuſtom of the realm, that an inn-keeper ſhould keep the goods of 
were loſt, he his gueſts ſafely, &c. The defendant pleaded, that when the 
— and in plaintiff lodged with him, he was ſick, and of non ſane memory, 
Ante, 398 by occaſion of his ſickneſs whereof he then languiſhed.—It was 
2. Roll. Abr. a. thereupon demprred ; and adjudged without argument for the plain- 
4. Co. 123. b. tiff. For the defendant, if he will keep an inn, ought at his peril 
8 to keep ſafely his gueſts goods; and although he be fick, his ſer- 
l. Hawk. P. E. vants then ought carefully to look to them. And to ſay he is of 
452. non ſane memory, it lieth not in him to diſable himſelf, po more 

| than in debt upon an obligation. Wherefore it was adjudged for 

Car 14. 


the plaintiff. | 
775 Clerk again, Clerk. 
If the wenire Ero FIRME. The defendant pleaded not guilty, 
= A * and found for the plaintiff” And it was moved in arreſt of 
Continuance and judgment, that the venire facias was, ad faciend. jurat. in placito tranſ- 
not amendable. greſſonir, whereas it ſhould have been in placito 'tranſ reſſonis et ejec- 
—＋ 258. 433. tone firme ; and therefore a miſ-trial, and not aided by any of the 
* ſtatutes. But it was moved e contra, that it was but a mif-award- 
g. Co. 78. a. ing of proceſs, which is aided by the ſtatutes. The writ allo, 
- da Rep. az. being judicial, may be well amended, for it is but the defyult of 
3. Bulſe. l. the clerk; the roll (which is the warrant thereof) being good.— 
2. Hawk. 425, THE COURT (Gaw Dy abſente) held, that it is not amendable; 
* for non conſtat but there may be an action of treſpaſs depending, 
n 303. and that this venire facias is awarded thereupon. And although it 
were ſaid, that an efeZione firme is but a plea of treſpals in its 
nature, yet the actions are ſeveral, and therefore the venire faciar 
ought to be accordingly; and this 1 of proceſs is not 
aided by any of the ſtatutes. But if there had not been any 
venire facias, it bad been holpen by the 42. Hen. 8. c. 30. and 
18. Blix. c. 14. Wherefore a venire facias de novo was awarded. _ 


Can 15. Collings againſt Harding. 
— Ante. 607. 5 1 
A rent-charge HE caſe being again moyed, GA wp, FENNER, and CI Exc 
. Id ow held, that the leaſe being made by the lord's licence with ore 
leaſehold lands entire reſervation, it is a good leaſe, and a good rent, which ifſuerh 
with power to out of the entire land, copyhold and free. For the rent is for 


— land (and the profits thereof), for which he may well contract, 


may diſtrain the and in recompence whereof the rent is to be paid ; and therefore i 
— * 7 iſſueth out of both. And it is not like to a leaſe of land and goods; 
the rent «rifſa- for all of it is there iſſuing out of the land only, and nothing out 
ing out of the of the goods. And when the reverſion was granted at one time, 3 
inveritance. an attornment thereto, and a ſurrender is made to his uſe at tit 

24% fame time, which is preſented, and an admittance made according 
1. Roll Ab. 234. Iy, although at another time, yet ir ſhall have relation to the tie 
2. Ro. Ab. 48. of the grant, and ſurrender made; as where an obligation 1s 


- — N by two, and the one ſeals at one time, and the other at 20. 
2 r ? — F is mn . 
Koil. Rep. 330. Cro. Jac. 399+ 7. Co. 52. 2. Bac. Abr. 107. Gilb. Ten. 214 BY 


D 
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other time, yet it is one entire deed, and ſnall relate to the time of cor riss 
the firſt delivery; and the party ſhall declare accordingly. 80 ont 
here, it is now in the hands of 'the grantee, as one entire reverſionn, 


} and he ſhall declare accordingly ; and although they be ſeveral re- 

| verſions, yet he ſhall declare upon the truth of the matter; and 

f upon the whole caſe the action is well brought. As a man may 

b have one action of debt upon ſeveral obligations; ſo, upon ſeveral 

2 grant of reverſions, he ſhall declare according to his caſe. Where- 

* fore, &.—PoPHAM held, that the rent was iſſuing out of the free- 

f hold only, which is the more worthy, and moſt regarded in law; 

l and although a leaſe for years. of a copybold is regarded as a leaſe Ante, ;,.. 
> at the common law, wherefore an gjeclione firmæ lies at the common 
f law, as ALL THE JUSTICES OF ENGLAND, except three, reſolv- 

4 ed; yet this being coupled with free-land, it ſhall not be regarded 

* to have rent iſſuing thereout; but it ſhall be as where rent is reſerv- 


ed upon a leaſe of land and goods. But in regard he declared upon 
all the matter, the Court ſhall adjudge upon the whole matter, 
5. that he had good cauſe to recover; as in caſe where a leaſe is made 


of of land and goods, rendering reut, and he brings debt thereupon, 
* and declares according to the caſe, he may well recover: ſo here. 
= Wherefore it was adjudged for the plaintiff. 
he | | | 
1 Hodges againſt Smith. „ C481 16. 
0, 
of JST upon an obligation of 200. The defendant pleaded, A defeaſance, 
2 that after the obligation made, the plaintiff, by his indenture ng made 
le; ſhewn in court, covenanted and granted unto him, that if he paid — 1 
ng; tool. at ſuch a day, that the obligation ſhould be void; and al- which it relates, 
* (edges in faclo, that he paid it at the day, &c. The plaintiff here- , be-pleaded 
1 upon demurred: for it was moved on his part, that being made _ — Apa 
* alter the indenture it cannot be pleaded in bar thereof; but he | 
_ ought to take his advantage thereof by way of covenant, and it 32 PIR 
any (hall not enure as a defeaſance or releaſe. —But all THE CourT on OE. 
* led the contrary, that he may well plead it in bar, and ſhall not 2: S. und. 48. 
J be put to his writ of covenant by circuits of action. And there- ork 28 
5 fore they all held, that the plaintiff ſhould be barred. 8 

See 4. & 5. Ann. c. 16. | 
_ Fyſh again Thorowgood, Cam 17, 
one ACTION FOR WORDS. Whereas ſuch a commiſſion iflued To fay of a 
ueth out of the exchequer to the plaintiff and one J. S. and by force commiſſiener 
— thereof they took divers examinations of witneſſes, and returned 5 1 
ract, hem into the exchequer; that the defendant ſaid, "The plaintiff * poſition of 
es bas returned, as the depoſitions of witneſſes, into the exchequer, „ e who 
ods; G the examination of divers who were never ſworn.” The defen- 8 | == 4x 
7 "64 pleaded in bar, that a commiſſion iſſued to examine, &c. and aQtionable, and 
L hat the plaintiff returned into the exchequer the examination of gannot be juſti- 
| the "MX J. S. who was never ſworn, and therefore, &c.—And it was — — — 
ling 3 demurred; and ruled by all Tus Coun r, that the juſ. ed the depoli- 
_ f _ and bar were not good; for although one who was not exa- — many 
1 ! 3s returned into the exchequer, yet that does not prove the | 


ords, 4 that the plaintiff returned, &c.;” becauſe the juſtifica- 8g 
| tion 


* 
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Frey tion is of one witneſs only returned, and the words are in the 
geit plural number. | | | 

Tron ow G00D. It was then moved, that the words themſelves were not actionable: 

far they be not any ſlander which will bear an action. But 8 
TRE Cour reſolved to the contrary; for being averred that he 
was a commiſRoner, and that he returned depoſitions taken before 
him and his companion into the exchequer, it is a great fault in 
him to certify one as ſworn and examined upon his oath, who wa; 
never exathined ; and it is fineable. Wherefore it is a great ſlander 


unto him tp report it of him, &c. And it was adjudged for the 


Ls 


| plaintiff, 
Caro --- Barton againſt Aldeworth. 
A ſheriff who CTION on the caſe. Whereas he purſued a latitat apaini 
has taken bail J. S. intending to declare in debt upon an obligation of 


— a 100l. wherein he was bound unto him, and delivered that writ to 


is not liable to the defendant, bei ſheriff of Briſtol, to execute it 3 and advertiſed 
the 3 1 him of his cauſe of action, and of his intent to declare in debt, 
2 &c. and that the defendant being ſheriff, arreſted him by virtue 
ppenrnnce of of the faid writ ; that the defendant had let him at large %% 
the party at the aligud ſecuritate invents for his appearance, and at the day returned 
return of the "his a f — 
writ; but if he cepi corpus; and that the ſaid 7. S. did not appear at the day, but 
had returned hid himſelf; and that upon an habeas corpus awarded, he returned 
2 paratum habeo, which was falſe ; whereby the plaintiff was delayed 
— have in his ſuit; whereupon he brought this action. The defendant 
been puniſhed pleaded, that the ſaid J. S. being arrefted, put him in ſureties for 
7 Ge. his appearance J. N. and J. D. who are perſons of ſufficient eſtate 
898. 852. 853. within the county, wh6 were obliged unto him in 40l. for the 
Ante, 460. appearance of J. S. at the day in the writ mentioned, and pleaded 
1. Sid. 439. the 23. Hen. 6. c. 10. by reaſon thereof he let him at large, and 
Mod. Rep. 228. traverſeth aBsQUE Hoc that he let him at large ab/ente aliqui 
e ſecuritate inuent4 prout, Sc. And it was thereupon demurred,—lt 
4. Saund: 66, was moved in the plaintiff's behalf, that the ſheriff at his perils 
1. Mod. 244 to take heed that he take good and ſufficient ſecurities for his 
Tan He appearance, and ro ſave himſelf harmleſs concerning it. For 4. 
723. 904-1564. though the ſtatute appoints him to let to bail, yet it appoints him 
1574 not what ſecurity he ſhall take; but he ought to take ſufficient 
132-264, to preſerve himſelf indemnified.— But ALL THE Cobar held the 
Gib. Rep 84. plea and traverſe to be good; for the ſlatute appoints him to let a: 
| _ * large upon bail, and therefore he is compellable to take bail, and 
635. it is lefe to his diſcretion what bail he will take. Then when be 
10. Mod. 288. anſwers that he took bail of him, viz. J. N. and J. D. having 
2 Term Rep. ſufficient eſtates within that county, that ſhall excuſe him agalol 
the party; and it is not reaſonable he ſhould be chargeable in 3 
action upon the caſe for doing that which the la appoints. An 
Por nan ſaid, if he takes one futety ir is ſafficient, for he 1s 10 
compellable to take two ſureties ; and although that he had not the 
body at the day, and afterwartls at the day the habeas corpur n. 
turned gibi paratum babes, when he was at large, that is a contemp! 
to the Court, and fineable; but it is nothing as to the party, 1 
cat he tler ary advantage thefeof, Wherefdre it was adjudged fr 
: EATS i, 
T Ser 4. Ann. c. 16.1. 20. Benin 


— 


— 
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Bennion again Watſon and Elwicke, | Cant 19. 
LATE SHERIFFS OF THE CITY OF YORK. f 

Trinity Term, 39. Eliza. Rall 1084. W <= 

' CTION upon he wall Whereas John Bell was indebted ta him jr yer 
e A in three ſeveral obligations in 1411. and he ſued a latitat directed ſneriffs fat an 

* to the ſheriff of the city of York, We. with an intention that, the ſaid eſcape on * 
0 Jahn Bell being arreſted and appearing according to the courſe of proce, and E 

4 the court of queen's bench, he might have exhibited his bill of debt ahate by che 

a upon thoſe three obligations againſt him, and have declared againſt death of one of 

le him in cu/{odi4 mareſcballi ſecundum con ſuetudinem Curiæ, to recover the defendants 


his debt; and alledges in facto, that the defendants by force af this * 12 


writ arreſted him at Y; and afterwards, to defraud himWfrom and before trial, 
taking the advantage of his writ, and to recover his debt by 20006 —— 
means, before the return of the writ at Cropwwell-Biſbop, in the coun permitted, 
of Nottingham, they let the ſaid Fohn Bell at large, and to eſcape, and — 
without taking any reaſonable ſureties for his appearance, per quod he 0e. 

iz not only delayed of his ſuit, but utterly deprived to have any re- Ante, 124. 272. 
medy for his &+.5t againſt rhe ſaid John Bell, to his damage of 200l. 24: 


The defendant pleaded not guilty. And after the venire facias re- . 


+ turned, and before the trial, one of the defendants died. Upon ſur- 2. Ro. Ab. 602. 
"ls miſe to the Court, that one of the defendants was dead (a), rhe diſ- _ = $5 
. iringas, and the record of niſ priut, was bet wixt the plaintiff, and . Show. 63 
*. the one defendant only; and it was found for the plaintiff to his da- 2. Com. Dig: 

J mage of 200l. | | | 244- 


After verdict, it was moved in arreſt of judgment, FigsT, That 8 — _ 448. 
the bill was abated by the death of one of the defendants ; for it be- 3- Bl. Com. 164, 


pt ing 2 joint action, wherein they are chargeable as ſheriffs, and not 
ed ſeveral, the bills thall abate by the death of one of the defendants. 
nay —Sed non allocatur; for it was held by THE wHoLE Court, that 


this being but in nature of a treſpaſs, and merely perſonal, and in 
regard he cannot have another action but againſt the ſurvivor, it 
{ball not abate, no more than in treſpaſs or replevin. | 
SECONDLY, Becauſe the trial was only by a venue of Cropwel!, 
Whereas it ought to have been from York alſo; for there was the 
principal part of the act, viz. the delivery of the writ, and the arreſt: 
and upon not guilty pleaded, all is in flue.—Sed non allacatur: for 
che fort, whereupon the action is founded, is upon the eſcape only, 2. Roll. Ab. 
which was committed in the county of Nottingham. And although 602 
the arreſt is to be proved, otherwiſe there cannot be an eſcape, yet | 
the eſcape being the ſole cauſe of the action, the trial ſhall be by a 
venue from that place only where the eſcape was. And FENNER - 


the 


we laid, that York was a city and a county, which could not join with any 
u n © = 5 therefore, alſo, the trial ſhall be only from the county where 


the action is brought. 


And Tumd | 
| LY, It was moved, Whether this action 1 thi 

hot z | | u 18 
* ag, and for the non-appearance of the party ? for It — faid, 
TY 2 THAT was an offence to the Court, for which they ſhould be 


incd ; aud they ought not to be twice puniſhed. —But THz Col 
held, that the action did lie; — is an apparent negli 
_ in the ſheriff, to let him at large without any bail, and thereby 
c Party prejudiced in his ſuit, as he hath declared; and the de- 
- t is found guilty thereof; and therefore it is reaſonable, that 
party ſhould have his action: and it is not like the caſe where 
(«)See 16. Car, 2. c. 8. aud 8. & 9. Will. 3. e. 17. f. 5. and 1. Com. Dig. 37 
the 


, 


6 Michaelmas Term, 40. and 41. Eliz. In R. B. 


Bau nion the ſheriff let him at large upon ſureties; for there he did his deuir, 

againſt and that whereto he was compellable, and no wrong: but it is not 

Fer, fo here. Wherefore it was adjudged for the plaintiff, and error 
1 ain brought; but it was diſcontinued. | 


Cas 20. Markham again Gonaſton. 
Trinity Term, 40. Eliz. Roll 212. 
If a.deed aſter CTION upon the caſe. Whereas the plaintiff and Sir Francis 
—_— oor Willoughby, 18. May, 38. Eliz. were bound in a reconuſante 
terial place by Of Gol. to William Tracy, £/q. at the requeſt of the ſaid Sir Francis 
the parties or a Milloughby, and for his debt, with a condition for the payment of 
— dh by 3151. upon the 19. Nev. following; and whereas Sir Francit Wi. 
the chriſtian /oughby, 20. May, 38. Elia. agreed with the plaintiff, that he and 
name or addi- (efrey Fox would be obliged to the plaintiff by an obligation of 
abs = — 1000l. with a condition for the payment of the ſaid 31 ;l. upon the 
dition, though faid 19. Nov. and to fave him harmleſs from the ſaid reconuſance, 
for the advan. and from all damages and loſſes by reaſon thereof; and whereas up- 
_ — on the ſaid 20. Mah, 38. Eliz. the defendant, at the requeſt of the 
plead non of face ſaid Sir Francis Willoughby, writ formam prædicti ſcripti obligatori, 
wr N and of the condition, leaving a ſpace in the ſaid condition for di- 
= obligee — vers Engliſh words to be put therein, viz. in quintd lined inter hec 
afterwards have berba ** an ef Tracy,” and another ſpace in tho ſame line, &c. (and 
— — __ ſo mentions divers); and afterwards upon the ſame 20. May, 
— ann. 38. Elix. the ſaid Geffery Fox ſealed ſcriptum obligatorium pre- 
made the alte- dictum, with the ſaid ſpaces therein, and delivered it to the defen- 
— — dant (having the ſaid ſpaces therein not filled up), to the ule of 
for the injury; the plaintiff, as his deed; that the defendant, fraudulently and ma. 
although in fu- Jiciouſly intending to deceive the plaintiff, and to avoid the ſaid 
4 vary bond quoad the plaintiff, po//ea the ſame day and year, without the 
nonſuited upon aſſent or notice of the plaintiff, filled up the ſaid ſpaces, viz. in the 
the iſſue, *that firſt ſpace interlining the word © William,” and in the ſecond 
os no amen ſpace, betwixt the words © an ef Tracy,” interpoſed theſe words, 
« after the ſeal- * of Raglay,” and ſo of others; and that the ſaid 3151. was not 
* ing and deli- paid at the day; and that afterwards William Tracy ſued a /cire 
Pol: hoo. faciar upon this reconuſance, and had judgment upon two nibill 
returned, and had execution thereupon; and alledgeth in fad, 
2. Roll. Ab. 29. that by reaſon of this interpoſition of theſe words the obligation 
08 27. had loſt its force, and he is deprived of his remedy to recover his 
Moor, 35. 10 debt to his damages, &c. The defendant pleads, that he was - 
4 pron Rep. 40. vant to Sir Francis Willoughby, and by his command writ this — 
a. — oY gation, leaving the ſpaces therein for the inſcribing of the fat 
5. Co. 23. a words, after the enſealing and delivery thereof by the ſaid G. Fox, 
28 02. and that he writ it accordingly ;/and that after the enſealing = 
Co. Lit. 22. delivery thereof by G. Fox to the plaintiff's ule, and before , 
Cro- C. 399. plaintiff had any notice of that obligation, he, by the 2 5 
Sir Francis Willoughby, his maſter, did fill up the ſaid ſpaces by V 
aſſent of the ſaid G. Fox, and that afterwards Sir Francu = 
hughby ſealed and delivered it to the plaintiff's uſe. Whom en 
plaintiff agreed, and traverſeth, that he, faliò, fraudulenter, ob 
litios?, filled up the ſaid ſpaces, modo et forma, &c. And it was = 
upon demurred.—Firſt, It was held by 4L L THE Canary, K 
the addition of a condition to an obligation, which was * 
although it be for the advantage of the obligor, ſhall —_— 
= deed, being done by the obligee, or any ſtranger; for he © the 
to have his remedy againſt the ſtranger, by an action upo * 
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ſe. Vide 14. Hen. 8. pl. 27. 36. Hen. 6. pl. 5. 26. Hen. 8. fol. 
»/timz.. So of a razure of 2 condition, 41. Edw. 3. pl. ro. 28. Hen. 
8. pl. 27. 30. Edw. 3. pl. 8. This interpoſition alſo of the words 
in the condition of the obligation being words material (as it was 
,oreed by all the Court that they were), avoids the deed; for it is 
parcel of the deed, and by thoſe words the condition is altered: for 
whereas before it did not appear to which of the Tractes the reconu- 
fance was entered, it is now. madę certain; and it may be that it was 


ſo, yet it is altered; for whereas it before reſted upon an averment, 
yet 1t is now altered: and if before it was void for want of thoſe, 
words, as they conceiyed it was, it is now made good by inſerting of 
them; which alters the deed, and therefore it js ill. And although 
this alteration is for the benefit of the obligor, yet it is not material; 


that where Ferchnam, dean of Paul's, made a leaſe for years, render- 
ing 271. (as was the intention) but the indenture of the leaſe was 
261. but the counterpart was 271. the leſſee afterwards, according to 
the intention, and to make it agree with the counterpart, made it 
271. and ſo it was for the benefit of the lefſor; yet it was ruled, that 
for this cauſe the leaſe was void: ſo here. Vide 28. Hen. 8. pl. 17. and 
9. La. Dyer, 261. It was alſo reſolved, that although it was filled 


the ill tect. And although it were done before notice of the delivery 
of the obligation to the plaintiff's uſe, yet it was holden, that it was 
not material; for preſently, by the delivery to the plaintiff's uſe, it 
dle therewith) ; for being for his benefit it veſted in him before the 
agreement, and is not countermandable, as 33. Hen. 8. pl. 29. is. 
And although the interpoſition of thoſe words was by the aſſent of 
the obligor, after che obligation was ſealed, yet it is not to any pur- 
pole. But if it had been appointed by the obligor before the enſeal- 
ing and deliyery thereof, that it ſhould be afterwards filled up; Pop- 
HAV laid, it might then peradyenture have been good enough, and 
it thould not have made the deed to be void; but being after, it 
(hall avoid the deed. Wherefore it was adjudged for the plaintiff. 


the ſpaces, after the bond ſealed and delivered, and ſo not his deed ; 
and it was held clearly to be a good cauſe of avoiding the bond. 
Wherefore he there took iſſue, that they were not filled up after 
the ſealing and delivery; which being proved at the nit prius, he 
Vas nom ſuited. Wherefore for his remedy he brought this action: 
and it was adjudged accordingly for the plaintiff, and a writ award- 
ed to enquire of damages. | 
e Sawyer againſt Wilkinfon. 
| Trinity Term. 40. Eliz. | 
RESPASS, for the taking an ox-hide, 10. June, 38. Elia. at 


Ante, 75. 2. Ld. Raym. 1590. 2. Strange, 1238. 1, 
» 5 1 : bailiff 


now to another man than in truth it was. But although it were not 


/ 


MazznHamM 
ogainſs 
Gow AB Trov. 


for the deed ought always to remain as it was at the beginning. And, 1 _. 
P 5 x l a . Levinz, 35. 
therefore FENNEK ſaid, that it was adjudged in the common pleas, f. Roll. * 33. 


np by the appointment of his maſter, that ſhall not excuſe him from 


reſted in him without notice (and the obligor had no further to med- Ante, 54. 


NOTE. Markham had before brought debt in the common pleas 11. Co- 27. . 
vpon this obligation againſt G. Fox, who pleaded the filling up of Poſt 800. 


Cann 21. 


8, Peter's, in Cornhill, The defendant juſtifies, for that the G es drought 


mayor and commonalty of London were ſeiſed in fee of an houſe market, and ſold, 


led Leaden-hall, being the place wHERE ; and becauſe the ſaid 2 27 — | 
hide, at the time aforeſaid, was there daniage feaſant, he, as moge freſant. 


WIC. 107. 


— . 
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Sawser bailiff to the faid mayor and commonalty, and by their command 
W. 2 took it there damage fenſant, Wc, que eff eadem tranſgreſſo. The 
"* plaintiff ſaith, that Landon is an ancient city, and that a common 
| market is kept there every Friday, within Leaden-hall aforeſiid, for 

* | hides and other things: that the ſaid 10. June, 38. Eliz. was Frida 
and market-day there; and that he bought the hide in the market 
there of one . B. and delivered it to William Hunt to carry away ; 
and the ſaid WF. Hunt put it upon his ſhoulders ready to carry K 
away; and he having it in a baſket upon his ſhoulders, aud going 
therewith from Leeden-hall, the defendant took it, &c. which he is 
ready to aver, &c. And hereupon the defendant demurred.—Fixsr, 
For that the defendant juſtifies damage feaſant, and the plaintif 
ſhews this matter to take from him his authority for the caption; 
and he varics from the manner of the caption, and doth not conclude 
his plea, gue e eadem, Wc.—SECONDLY, Becauſe the defendant 
juſtifies for a taking, which is intended upon land damage feaant: 
and the plaintiff ſpeaks of another, and doth not traverſe. — Sed nn 
allo atur; for the plaintiff ſhewing the ſpecial cauſe of the hide'; 
being there ; and that for this cauſe the defendant had colour to take 
it; but by reaſon of the matter in law, which he ſhewed, his taking 
was not juſtifiable, it ſeemeth that the replication was good, and he 
needed not a traverſe; and the concluſion of the plea, gu eff eaden 
tranſgreſſio, is not requiſite, becauſe he agreed in the place, and 
time of the caption; but ſhews cauſe why it is not diſtrainable. 
And they all agreed, that this ox-hide brought into the market, and 
ſold, cannot be diſtrained damage feaſant.—PorHan held, that the 
plaintiff ought to have traverſed ; for he doth not agree in the man- 
ner of the caption. But Gawpyr and FENNER e contra, becauſe it 
is his matter in lav; and therefore it ſufficeth to plead it without any 

traverſe. Wherefore it was adjudged for the plaintiff. 


Casx 22. | Baron againſt Sleigh, 
| Hilary Term, 40. Eliz. Roll | 
An ation on A ETON upon the caſe. Whereas the plaintiff was bail in the 
| \ the caſe will lie LA. queen's bench for one A. S. at the ſuit of William Rich u 
| — a Hure debt for 191. ; and whereas the ſaid A. S. was ſued in debt by the 
faciar to be defendant for 2001. in which action one John Starton and Hercules 
1 Anthony were bail for him; that the defendant, after a recovery n 
— debt againſt the ſaid A. 8. of the ſaid 200l. took forth a C 


againſt a perſon | 
who was not againſt the ſaid 4. S. which was returned non eff innentus; and that C 
= 553.638. the defendant afterwards, at Weftminfler, &c. by fraud and conn, 0 
| to charge the plaintiff with the faid debt of 2001. recovered ut 6e. * 
* Hen. -4 pl. 43- pra, . the Court, in deceit of the Court, that the phintif % 
Roll. Ab. 191+ was bail for A. S. at his fuſit (whereas he was not, but was bail on) X 
10. Mod. 219. for him at the ſuit of Wifliom Rich, which was well known to th 8h | 
Gilb. Caf- 214. ſaid defendant); he thereupon injuſſè impetravit a WD farul 8 
| Moms. . upon this bail againſt the plaimiff; which being return 22 5 
18 2. Will. 304 by the like fraud and deceit, procured a ſecond ſcire faciar againltt 1 
| 1. Bl. Rep. 427+ piaintiff, which was alſo returned nibi! j whereupon it was udjudge "a 
- Term Rep. that the ſabd Sleigh the defendant Gould have execution * Ar 
| aintiff: that the defendant, præmiſſorum an 1gnarus, by the * 
4 and deceit to arreſt the plaintiff, in deceit of the Court, * "i 


; 1 enred a copiar od ſanefaciendam againſt the plain; wharag 


* — 


Michaelmas Term, 40. and 41. Eliz.” In B. K. 629 


lintiff was arreſted, &c. to his damage, Kt. The defendant pleaded = Bano 
nat guilty; and found againſt him. — And it was moved in arreſt of _ 
judgment, that this action lies not; for it is to procure proceſs judi- 
Gal to be awarded, which is the act of the Court; and the miſ- 
awarding thereof, although it be upon information of the party, as it 

:- the ſurmiſe of the party, no action lies for it; for it is but errone- | 
ous, and the default of the Court to award it upon fach information. 
And in proof thereof, 21. Edw. 4. pl. 23. was cited, where' a writ 
of habeas corpus was awarded to remove a cauſe out of London, for 
that the · party had an action depending here, whereas in truth he 
had not any. Although this were upon the information of the at- 


oo Goa OV ws. Q wen Las — SS 


: torney to the party, and the other delayed in his ſuit thereby, yet it : 

; is not actionable: but if it were awarded upon ſurmiſe, that he was 

e ſervant to one of the clerks, where he was not, there an action would 

it lie; for that the Court could not know, but merely upon the parties 

7 information. So here, before the proceis had been awarded, the 

1 Court might have ſeen whether he were the ſame perſon who was 

5 bail, Wherefore, &c.— FEN NAR and CLEN CH held, that the acti- Cro. Jac. 667. 
Lo on was maintainable, in regard it was ſhewn that he procured it by 8 Fes 


ng fraud and covin, to deceive him, and although he knew that he was 

by not the fame party; ſo there is an apparent ort in him; and it is 

n alledged, that he was the cauſe of awarding the proceſs againſt him; 

id as where one procures a falſe ſuit to be brought in another's name, 
e. or where one cafts a protection without canſe, or the like. Wherefore 
nd without argument, ab/entibur Por Ha M and Gawpr, they adjudged 
he it for the plaintiff. 17. Edw. 3. pl. 51. 20. Hen. 6. pl. 31. & 24. 
n. 27. A0. „ Plaintiff” 75, See 8. Eliz. c. 2. | 85 


17 | Blake again Stanley. , een 

ACTION FOR WORDS : Thou art a coiner of falſe money; Words action- 
« and I have money to ſhew which thou coinedſt.“ After ver- 

dict it was moved, that the words were not aCtionable; for he doth 

not ſay, that he coined money current in England, otherwiſe it is not 

treaſon, but miſpriſion.— Sed non allocatur; and adjudged for the 

plaintiff, a//entibus Po HAM and Ga wor. 


Stebbing again Goſnal. „„ 
Trinity Term, 40. Elia. Roll 108. or 376. Suff. 5 5 
Ac ION upon the caſe, by a copyholder againſt his lord, ſup- It is a good cuſ- 
poſing that he was a copyholder in fee, and that within the ow £8 1 
manor js a cuſtom, that every copyholder ſhall have the loppings of ſhall have the 
the pollingers ; and becauſe the defendant had cut down two oaks pg, of pol. 
— pollingers, whereby he loſt the benefit of the pings, he — 
ought this action. The defendant, protęſſands that there is not any them down, for 
uch cuſtom, for plea faith, that he cut down two oaks, being that would da- 
Ra vr timber trees, and left the loppings there for the plaintiff. 2 N 
© plaintiff demurred.— Go prR N for the plaintiff moved, that future A 
2 _ any plea; for a copyholder bath not only an intereſt in 2 208. 
2 ent loppings, but in a future profit by the lappings, and Gilb. * 
8 — the lord ought. not to cut them down. to his. prejudice. 1. Mod. 355. 34. 
I 0 cited a caſe to be adjudged in this court, betwixt Garnin Der 207. | 
Ra e, where this point was adjudged upon demurrer ; and that 2. F. Rep. 75. 
on upon the caſe was maintainable.— And of that opinion | 


were 
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STz>zzING were Por HAM and FENNER. For a copyholder of inheritance hath 
cala an intereſt in the loppings and boughs, as well as the lord in the 
Gon. timber. And if the lord cut down all the timber trees, then the 
copyholder ſhall loſe all the profit which for the future might 

come unto him, and never afterwards ſhould have any niore lop. 

pings; and it is a reaſonable cuſtom to have the /oppings of the pal 

lingers, which anciently have been continued. Wherefore, &... 
 CLExca doubted; becauſe that then the lord, who had intereſt in 

the timber, thould never by this means have any profit thereof, 

and thereby loſe his inheritance ; wherefore it is reaſon, that he 

might rake the timber, and leave the loppings to the copyholder; 

. otherwiſe they ſhould never be cut down, and the timber would 

decay, which would be a prejudice to the commonwealth. — But nor. 
withſtanding, Pop au and FENNER (ant, Gaw br) gave rule 

that if other cauſe were not hen, judgment ſhould be entered for 


the plaintiff. # : 
Smi.h againſt Belay. 


VOWRY for a rent charge. Upon demurrer the caſe was, 
dy” a bor and A That Edward Ardes the — made a feoffment to the 
NP his uſe of Catherine his wife for life, remainder to Richard his ſon for 
de une fi life, and after to his eldeſt iſſue which ſhould be at the time of hs 
death, and death, remainder in fee to 3 Smith. Richard Ardes had iſſue 
* — Jobn his eldeſt ſon. Edward Ardes the grandfather dies, Catherine 
bs ants lets it for years to Richard. Richard and John Smith made a feoti 
within the five ment, and levied a fine with warranty, and proclamation to Belo, 
— Catherine Ardes dies; within five years after, Richard Ardes dies, 
ter; for thecon- John, being his eldeſt iſſue at the time of his death, enters as in hi 
tingency upon remainder; and, Whether the remainder were deſtroyed by theſe 
which the re- acts, or, that he now might enter? was the ſole queſtion, —Tax- 
mainder was to s , , b 
veſt wasdeſtroy- FIELD moved, that this being a contingent remainder, and being 
ed by the fine; deſtroyed by the feoftment and fine, before it happened and fell, that 
—_— —— it never ſhould now take effect: for, if there be any diſturbance be- 
after = deter- fore that this future uſe comes into eſe, it is deſtroyed for ever. And 
mination of the in this caſe upon the ſame title, betwixt Torringham and Arder, this 
 particulareffate: Court was clear in opinion, that this future uſe was deſtroyed, but 
=o id jury. And in Chudleigh's Caſe (0) thi 
lo, that was upon evidence to a jury f gh s Caſe (a) th 
Y 54 = point was reſolved by all the Juſtices accordingly.—And of this op- 
140. b. nion was the WHOLE CouRT. But becauſe there were none onthe 
. Car. 1 other ſide, they would adviſe. OY 
ans wet Li. Rep. 291. 2. Roll. Abr. 794 2. Co. 51. a. 3. Co. 21. a. GCilb. Uſes, 197. Cons 


67, C 168, Fearne, 249. 250. : 
8 "RS * (a) 1. Co. 113. to 140. Fearne, 248. 


Caen 25. 


C462 26. ö Ireland agamſt Coulter. 
Eaſter Term, 40. Eliz. Roll 394 0 333. Jefendat 


An executor of TEBT againſt him as executor to one 
ts ent yn D 3 that Hunt the teſtator was bound in a ſtatute of cdl 


cannot retain 1 
and beſides that he had not any aſſets. And hereupon they 
2 at iſſue; and a ſpecial verdict found , that the defendant was 8 
__ him- , fon tort demeſne ; and that the teſtator was indebted unto — 
1. Ro. Ab. 942. and that he retained divers goods to ſatisfy that debt due a 
5. Co. 30.8. himſelf; and over and above than to ſatisfy the recognur, 
ns, ga had not in his hands, &c. Er f, &c. It was argued by | 
wal. 1. Mod. 208. 2. Mod. 51. 1. Sid. 76. 1. Keb. 265 2. Vers 0 


1.Brownl. 103. 1. Saund. 102. 
Prec. Ch. 179. 12. Mod. 441. Swinb. 460. 2. Term Rep. g7+ 587. 397 itt! 


ed 
| 
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GoLDsMITH for the plaintiff; and by Cox R for the de- 
N ſole point —— wins an executor de ſon tort may 
retain goods to ſatisfy himſelf ? - Coxk moved, that be well might. 
ſhe plaintiff, by this action againſt him, hath allowed him to be 
rightful executor : wherefore the finding that he was executor per 
/-rt is not material. And he, being allowed to be executor, may do 
all things as an executor viz. pay debts, or any other lawful acts. 
And as be may do it to a ſtranger, ſo he mager himſelf. —Gawpr 
and FENNER were of his opinion. For as be ſhall be charged by 
| reaſon of his poſſeſſion, like reaſon it is he ſhould be allowed all law- 


they ſball be recouped in damages. So if one enters as guardian, who 


= JY H_— — 0 - 


Jawful guardian ſhould. And it might be, that in this cafe he did 
not know himſelf but that he was rightful executor ; as if the teſta- 


afterwards he made another teſtament, and thereby made another 
executor, and the firſt was proved, all lawful acts done by him are 
good; and although the other teſtament be afterwards found and 


n proved, that ſhall not defeat the lawful acts. Po Hh M and CLENCH 
" e contra. For an executor de ſon tort ſhall never have any benefit by 
1 his mal ſeuſance. And it is not like to the caſe where a diſſeiſor pays 
we rent; for that is not any wrong or prejudice to a ſtranger, or to 
c any other, to pay that which is due : but here this is prejudicial to 
M a ſtranger; for every one will be executor after the death of a teſta- 
P tor, and by that means be their own carvers, and pay themſelves 
* before any other debtors, whereby great inconveniences would en- 


ſue. Neither is this like to the caſe where one enters as guardian, 
who is not guardian; for there the infant may have treſpaſs againſt 
him, or he may charge him as guardian; and if he charge him as 
* guardian, it is reaſon he ſhould then have allowance as guardian. 

Where one likewiſe is made executor by a former teſtament, and 
ſ afterwards another teſtament is made, and therein another made 
executor, and the laſt teſtament not being known, the firſt is prov- 
ed, and the executor pays debts unto himſelf; and then the ſecond 
teſtament is diſcovered and proved; yet peradventure the payment 


at the leaſt; for he had colour to do it, as executor by the firſt teſ- 
tament; and he is to be allowed for all judicial acts which he did, 
Ec. But it is not ſo here, where he takes upon him to be executor 
de ſon tort et ie demeſne. And a precedent was cited, Eafler Term, 
32. Eliz, in C. B. that an executor de ſon tort might not retain to 
latisfy himſelf. Wherefore, &c.— Afterwards upon another day it 
vas moved again; and THE Court ſaid, they were reſolved, that 
an executor de ſor tort demeſne cannot retain goods to ſatisfy himſelf 
his own debt. And Por Hui᷑ ſaid, that divers of the Juſtices at Ser- 
anf Inn (to whom he had propounded the caſe) were of that opi- 
non, and that they reſolved to enter judgment for the plaintiff. But 
was then ſurmiſed to the Court, that the defendant was dead, and 
** a ſtay of judgment was prayed. But THE Cour r would 

In upon ſuch ſurmiſe; and, upon the plaintiff's prayer, judg- 
nent was entered. 5. Co. 20 | 18 


See 30. Car. 2. c. 7 ph lid 
N lida 


631 


* 


InzianD 
azainft 
| Cour ER. 


1. Lev. 154. 
Style, 337. 384+ 
ra. 1106. 


And. 328 356. 


ful acts; and this is here a lawful act: as where a diſſciſor pays rent, 


is not guardian, he ſhall have allowance for all reaſonable acts, as a 


3 


tor had firſt made a teſtament, and thereby made him executor, and 


of the firſt executor's debts ſhall be allowed him, againſt all ſtrangers 


1. Ro. Ab. 942. 
5. Co. a0. b. 


632 | Michaelmas Term, 40. and 41. Eliz. In B. R. 


Carz'25. . Pͤillida Shackborongh againft Biggins. 
Ana of grace AA PPEAL of murder for the death of her huſband. The defer 
will not pardon dant pleaded not guilty ; and was found not guilty of the dn, 
the burning in os, . 8 t gullcy of the mur. 
the hand on der, but guilty of the manflaughter. The defendant prayed to he 
1 diſcharged, becauſe the general pardon had diſcharged him, that 
—— of be ſhould not be put to have his clergy, and this puniſhment is ng 
murder. for the party plaintiff. —But it was ruled, that it was at the party's 


3 — 8. C. poſt. ſuit, and that ſhe miſhe well pray it; and ſo ſhe did. No rz, That 
Ante, 46. IMuſgrave's Caſe was here cited, and the record viewed, aud 90 
Dyer, zoo. judgment herein. Vide poſt. 68 2. ; 


Ray. 370. Hob. 294. 3. Peere Will. 453. 1. Stra. 529, 2. Hawk. g 555 


Cannad. 7:49" eee Brownlow againff Farr. 
Trinity Term, 39. Eliz. Rall 626. Linc. 


In what manner FT*RESPASS for the taking of two loads of wheat ſet out for th 

—_ — T ninth part of the grain in Hepꝛuorth. Upon not guilty — 

Mall be ex- it was demurred upon the evidence. The caſe was, That king E. 

pounded. ward the ſixth was ſeiſed in fee of the ninth ſheaf of the corn and 

grain in Zpmwerth, alias Hepworth, as parcel of the poleſſion 

of the abbey of Sr. Leonard's, in the county of York, and by letter 

patents under the great ſeal in 7. diu. 6. granted to Ejirfe and 

Downman, and to their heirs, © fatam illam inedietolem none gore 

40 bladorum et granerum vocal. THE NINTH SHEAF, de, et in H. 

« worth in comitat. Elorum modo vel nuper in tenu ra five occupetion 

« Wrillielm. Ward, ac nuper mona/lerio St. Leonard in comitat. [rum 

c dif{lut. ſpectant.“ and under this patent the plaintiff claimed the 

entire ninth ſheaf; for in truth all was in the tenure of Ward by 

leaſe made 36. Hen. 8. under rent. But Epwo'1h was not in thr 

county of York, but in the county of Lincoln: and, Whether upa 

the patent the entire ninth ſheaf paſſed or net ? was the que 

tion, by reaſon of the ſtatute of miſ-recital made 7. Edu. 6.c. 

3. (9) It was argued by RorER for the plaintiff, that all paſicd; 

for the quantity being miſtaken, it is expreſsly aided by the leile 

of the ſtatute ;z and if not, yet by the intent of the ſtatute.—but 

HzxRy YELVERTON & contra. As to the miſpriſion of the county 

where Epworth lay, it was agreed on both ſides not to be materi; 

for that is halpen by the ſtatute.— And ſo held the Juſtices For or 

nau and CLENCH, ceteris Fuftitiarits abſentilius.—As to the pri- 

cipal matter, Po Au ſaid, that the patent could not convey m 

than the moiety, if it could convey that: for when the kg vs 

(5) 8. Hen. 6, deceived in his grant (5), it was not the intention of the makers of 

| pl. 20. Bro. the ſtatute. to help that grant; as if the king grants the Woiety d 

4 ogy 'S* two acres, it is nat reaſon that the patent ſhould be couſtruch 

mY that he ſhould have two acres : and that is the difference æ U 

the quantity, where the certainty is plain. As where the king gran 

two acres, called the manor of D. whereas the manor contains # 
hundred acres, it is a gaod grant of the whole manor, and of 

the acres : hut if he had granted all his manor of O. conta 

ten acres, whereas it contained twenty acres, nothing had * 
by the common law ; but it is aided by the ſtatute. There 

a difference as to the quality and nature of the thing. 45 abet 

king Henry the eighth granted to Sir Thomas Moor - totam turlana 

| (s) Expired. See a. Ruff head's ſtat. (464. « fe 


: : — * * 
. of 
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« ſuom in D.” where à former patentee, having ſuch a grant, had Browniow 
delore converted part thereof into arable land, and part into paſture, oP 
that Sir Thomas Moor ſhould have but that only which was then. fur 

gary. And the ſtatute doth not remedy ſuch a grant. For turbary is a 

profit parnable, which may be in one place and not in another after 
(onverſion. But if it were a great moor, and after ſuch converſioan 

of part into arable or paſture, the king had granted faram moram 

ſuam, it had been otherwiſe ; for that is prgguded for by the ſaid 

ſtatute: andaif he had granted all his eſtovers in ſuch a wood, whereas 

he had not any eſtovers, but a coppice in the faid wood, he was not 

r.medied by this ſtatute. And if a common perſon had granted an 2. Bac. Abr. 668. 
acre called The Two Acres, one acre only had paſſed : 2 fortiors in | 
the king's caſe. Wherefore it was adjudged for the plaintiff, with 
the aſſent of CLENCH, ceteris Fuftitiariis abſentibus. * 


Barſdale againſt Smith. C= 29. 


RESPASS by a vicar, for taking two loads of hay and carryin wa 

them — The defendant — that the place where, Ke, 838 
is within the pariſh of Maidſſone, whereof he is parſon impar ſonce, hall have mine- 
and it was ſet out for tithes ; and that he uſed to have decimas gar- 1 
barum et feni. The plaintiff replies, and ſhews a compoſition in the eee ſhall 
time of king Henry the third, and that the vicarage was then en- 2*conftrucd to | 
dowed ; which was, that the vicar ſhould have minutas decimay, et = * 
tom decimam garbarum in Wattworth (which was an hamlet within Allen, go. 
the ſaid pariſh, and the place where, &c. and was parcel of that RISE 10 
ume) ; and that at all times whereof, & c. he and his predeceſſors Co. I it. 8. . 
vicars there) had uſed to have the tithe of hay there. Wherefore, | 
c. An41 it was hereupon demurred.—TaxF1ELD. By this pre- 
Icription he cannot have hay; for garba is always corn, and there. 
Jore this preſcription cannot fland with the compoſition. — Coreg > p © 
ta. For as the uſage hath been, fo it ſhall be expounded. For 
t was adjudged in the exchequer, where a patent was made by 
john to one, and his ſucceſſors, and becauſe Bracton ſaith, that un- 

ently « ſucceſſor” was taken for © heres,” and that always fince it 
ad uſed to deſcend jure hereditario, it was adjudged that the heir 
nould have it by that charter.—All THE CourT here reſolved ac- 
ordingly, in regard it was an ancient charter, and conſtantly had 
ſeen uſed to extend to hay, the word garba might well extend 

hercto; although at this day it is commonly uſed in another ſenſe. | 
derefore it was adjudged for the plaintiff. | fy L 


Broom again , Hore. Cant 30 


=» k 


—_—_ 


i vaſt Hore for the intire\ rent. TAN IRI D moved, that —— | 
Von lay not ; for when the \eflee granted his eſtate, in part, Re whole ce. 
| e leſſor granted all the reverſion. of the entire, the privity Aute, 328. 


by for that part which was granted over, was utterly deſtroyed, 8 
CEO. EL1Z, PIR ue 2 * 0 5 25 _ 


kk EEE 


"- 
AS 


Michaehmas, Term, 430. and 41. Eliz. In B. R. 


Bzoow and no action as to that part lies againſt the firſt leſſæe: ac ; 
ainf caſe of Humble v. Glover, adjudged 10 this court; N 2s te 
ing gone in part, is gone for the whole.—STEemeNs 2 contra, Be. 
| cauſe the entire eſtate remained in part of the land, and ſo the en. 
© Poſt.637. tire privity and action remains for the whole againſt the firſt leſſce: 
— * and ſo is 24. Hen. 8. Ry/der's Caſe, and 2. Af. 52.—And ALL the 
Cour was of that opimon.— It was afterwards moved by Tax. 
FIELD, that here was a ſuſpenſion of the entire rent ; for it is al. 
Tedged and confeſſed that the plaintiff entered into that part let to 
et. and then that is a ſuſpenſion of the entire rent. - But 
THE CouRT ſaid, that this entry, were it lawful or tortious, be- 
ing by the command of Wrigle/worth, veſted all in Wrigleſworth; 
aud he was but ſervant to Wrigle/worth, and nothing thereby veſted 
in the plaintiff; and therefore here is not any poſſeſſion in him, 

Wherefore it was adjudged for the plaintiff. 3. Co. 24. 


das 31. Malyns again Sir John Hawkins. 
- - Hilary Term, 38. Elia. Rall 676. 


11 a ſtranger | A VDITA QUERELA to avoid an execution of 500], upon: 
N judg- 4 & judgment in this court. And ſurmiſeth, that the faid gocl. 
in execution was paid to Sir Jabn Haulint after the judgment in diſcharge of the 
may by ais judgment; and the audita guerela' was awarded out of the chancery, 
date Flad, directed to the Juſtices of this court, &c. Whereupon a fire fai Wil 
Ind if the jury was awarded; and the ſheriff returned, that Sir John Hawhins ws Will | 
find-that the dead. Whereupon it was ſurmiſed to the Court, that Dame Hau-! 
de Bal be f. bing was his executrix; and a ſcire facias was awarded againſt her, 
charged, al- Which was grounded upon this augita guerela, and ſhe appeared upon , 
though they al- iz, and pleaded, that the aforeſaid 5ool. was not paid in diſcharge o 
———— 00 judgment, Thercupon they were at iflue ; and it was found, 
— of it. gd illæ 5 ool. fuerunt ſelutæ by Sir Horacio Palevizino to Sir John b 
Ante, 41+ 140 · Haxulint, to have the judgment aſſigned over unto him. Et /, C. 
9 he opinion of THE WHOLIE Cour was, that when the jury 
1. Ro. Abr. 3 o. found, guòd illæ 500l. ſolute fuerunt, that ſufficeth for the plaintiff's 
2 Abr. 206. jſſue; and what was found more is but ſurpluſage; and that an 
racy — 3 auditu querela well lies upon this matter in fait to diſcharge the en- 
ecytion;; for if it be true that the g ool. were paid for the judgment, 
it is not reaſon he ſhould be ſtayed in execution for it. And a- 
though it be found that a ſtranger paid it, yet when it is found, 
igv9dalle i500). ſolute fuerunt, it is then to be intended the ſame fun 
for which the judgment was obtained: and thereupon the judgmen 
was diſcharged, and rule given, that judgment ſhould be entered 


accordingly. 


If on a ſcie TANFIELD at another day moved, that this audita querela being 
faciarinan ap original out of the chancery, the party being returned at 
_—_ cl there being but one party named therein, it is totally abated; 11. 
to the king's the /cire facias thereupon awarded is void, and without warn 
bench, the ſhe- Wherefore, &c.—DoDERIDGE ©-comra. For this audita pur 
w_ ons not in nature of any writ; but it is a commiſſion for the Juſt 
dead, the audit to call the parties, and to hear the complaint, and to do right 


.querela ſhall and there is not any party certain thereto: ſo, although the 


abate. | | © i 
; tot de dead, the executor may well be called by a are facial; 
138 deing made a party, may be examined ; and this fait is in ca f 


| t. Salk. "ae the party who is in — and — ſhall be fayoured tht 


FRO” 
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and not quaſhed, if any one be made Part to the examination. And Marvxs 
to that purpoſe vide 3. Hen. 7. pl. 1. 2. Rich. 3. pl. 1. 14. Rich. 2. againſt | 
« Breve” 638. where a writ of audita querela was brought againſt two, : 
and one of them dies, it was ruled, that for this cauſe the writ 
would remain and not abate. 1 35. Hen. G. pl. 23. if two. be plain- Ante, 400 
ifs, and the one be non- ſuited, or releaſe, it ſhall not prejudice his 
companion, becauſe it is ſued for the eaſe of both. Ang 13. Edw. 

it. % Audit. Quer.“ 26. this writ was brought to avoid a ſtatute 
bor the nonage of the conuſor, &c. where the conuſee was returned 
mrtuus; yet the conuſor was diſcharged, and there was not an 
doubt that the writ ſhould abate. By this means alſo another mit 
chief might enſue, that the party always might remain in priſon : 
d for it may be, whereas one is returned mortuus at one time, ſo 
n. another at another time might be returned mortuus, and ſo infi- 
nite. A ſcire facias alſo is in nature of an audita guerela, when 
one is in execution, for it ſhall comprehend all the matter. Where- 
fore, &c,—TANFIELD & contra. I agree with the, books, that in an 
audita guerela againſt two, if the one dies, as long as there be any 
party alive who can be party to the examination, the writ ſhall not 
abate, nor a new audita guerela be brought : but there is not any 
the book, that, where there is but one party, and he dies, faith the 

writ ſhall ſtand. But the book of 13. Edi. 3. is grounded upon ano- 

Fr! ther reaſon, for that better expounds 18. 20 | 


Eqdw. 3. pl. 10. which is 
ws BY tbe fame caſe ; where an infant brought an audita guerela far his in- 
. BY {-ncy, and his age was inſpected, although the parties were return» 
ber, ed nartuus, yet no new audita guerela thould be awarded; for his 
pon nonage being adjudged, none can contradict it, nor have any plea 
e of WH thereto; and therefore it would be in vain to make any new party 
and, Wi tb creto; wherefore the party was diſcharged. Ang whereas it hath 
Yobo been (aid, that a /cire facias might be brought in nature of an audita 
%, and there needs not any ,new gudita guerela, true it is; 
jury WY bor then it is merely grounded upon a record here, which compre- 
tis Abends all the matter: but it is not ſo here, for this is grounded upon 
t the original writ ; which being abated, the fſere facias awarded 
een. tbereupon is ill. Wherefore, &c.— GawnDy, held, that this was 


nent, I but a commiſſion, which ſhall not abate by death; and is like to a 
d nud upon a fine, 14. Fer. 7. and there is not any party here, 
wad, but 2 commandment, quod vocatis partibus juſtice be done. Where- 
e ſun ore, &c,—Byt 4LL THE OTHER JUSTICES againſt it; for it is an 
— original awarded out of the chancery; and if the parties he de 7 


he writ ſhall abate, and the commiſſion is, determined. And th 
greed to the caſes, where there are two parties delend ts, ayd the 
ae dies, that there the writ, ſhall, not abate, and ſo to the caſe of an 


fant, for the reaſon aboveſaid. Whereupon it was adjudged, that 


21144, WP © writ ſhould abate, and t | l be 

ed. And ſo it was, = e Yeo eee 

— was, and the party thereupon bailed. | 

nbi wh Lord Barkley againſt the Counteſs of Warwiek. Car 32. 
Jubes ROR of a Judgment. in the common pleas, in a writ of par- Were, fa 
e en. Upon the firſt judgment 95 partitio fiat, before the Hiowaic be. 
e tf — thereof, and the ſecond judgment 9d partitio /tabilis 105 lore the ſecond 
v3. ording to the courſe of this writ,” a writ of error was brought, a ede in 
ca writ of partition ?=S. C. 1. Roll. Abr. 250. Moor, 643. No | Sos 2 a » I 86. 
in iu 1 ow * * 125; 11. To. 39. . Leon. 68, . Bolt. * Ve * 


Uu 2 | and 


"AY 
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Barxtey 2nd the error aſſigned. And it was alledged, that there was not 
againſt any perfect judgment yet given, until the ſecond judgment, and 
Wanwic®. therefore the writ lay not: but in divers caſes where there are two 
judgments, where the firſt is the principal, there error may lie be. 

Co. Lit. 168. a. fore the ſecond. As where an aſſiſe or an ejectione firme is brought 
11- Co. 40 b. here the land is the principal, if judgment be given for it, although 
damages are to be recovered, yet before a writ of enquiry for them, 

. error lies; becauſe the damages are but acceſſory. But in treſpaſ;, 
Poſt. 914, i Teipals, 
11-Co. 36. b. or in an action upon the caſe, where the damages are the principal; 


» 


althongh the judgment be, gud recuperet, yet until damages be en- 
quired, and judgment thereupon, no error lies; as it was agreed in 
Ruſſel and Prat's Caſe. So in 21. Edw. 3. in the caſe of accompr, 
Poll, 643- until the ſecond judgment no writ of error lies; for the plaintiff might 
be non-ſuite before the ſecond judgment given; as 1. Hen. ». pl. 2. 
is. And ſo it was adjudged 11. Elis. in Harding v. Vine. So 7. Rich, 
2. in © Formedon,” where the tenant was ouſted of aid, error lies not 
until the judgment of the principal. And ſo held aLL Tat Covar 
here, that the ſecond judgment in this caſe is the principal, and be- 
fore that death ſhall abate the writ. And they agreed the differences 
in the caſes, where the damages are but accefſory, &c. But becauſe 
it was a new caſe, they would adviſe. Et adjournatur. | 


Norte. BROWNI OW the prothonotary told me, that it had been Ne. 

adjudged in the common pleas, that the death after the firſt judg- x 

ment ſhall not abate. it. For where the plaintiff died after the firſt te 

writ, the heir had a /cire facias upon that judgment, and it was held H 

to'be maintainable : and if ſo, the firſt judgment is the principal. be 

| See 8. & 9. Will. 3. c. 31. | - 

; | 
Care 33+ Buſkin aas Living agamfl Edmunds. 

| Ante, 415. 


Debt upon a EBT in London upon a leaſe for years, ſuppoſed to be made in 
1 D London, of A H. in the dey of . , by the aſſignee 
5 80 e aha of a reverſion againſt the affignee of a term. After verdict, upon 
azain{t the al- a nihil debet pleaded, and found for the plaintiff, it was moved in 
at tes arreſt of judgment, for that this action was brought in London, For 
where the con- it is not grounded upon any privity of contract, for both the parties 
tract is ſuppoſ- are ſtrangers to it; but by reaſon of the occupying of the land, and 
ed to have bern the eſtate of either of them therein. And although peradventute 
where the land the action at the firſt might well have been brought in London by the 
lie.— Sed wide , leſſor, for the contract made there, yet it cannot be fo here. 
3 n ' Wherefore, &c.— Al THAM and Brock moved for he defend Bi _.. 
Ante, 348. 415. that the action lies not. — Sed non allocatur. For the privity of the deri 
335. contract is conveyed with the eſtate. But for want of privity, der 
1. Sid. 266. lies not againſt the firſt leſſee, becauſe he was not privy in on 
2 But the contract is always triable where it was made (viz. in _ 


und. 238. and therefore the action there is well maintainable. And it ws 


com 
judged for the plaintiff. 
C, 34. S .cambler againff Waters. 4 
An infant cav- A CTION upon the caſe, for diſturbing him to execute the © 
not take a grant LL. of ſteward of the courts, and to take the profits, Gt. 


of the ofice of ſhews all his title in the declaration. Upon not guilty pi 


ſteward of a | 
manor, except exercendum per ſe aut deputatum.—1. Roll. Abr. 731. 2- Roll. Abr. 153- Co. «i 
note [4.] 152. 10, Co. 61. b. Jones, 310. 2. Jones, 126. Cro. Car. 10 30 59 179˙ 55 
March. 43. Conte Ley, 74. Dyer, 80. in marg. : 
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a ſpecial verdict was found, That from time whereof, &c. there was scausten | 

i fteward of the courts of the biſhop of Norwich, who uſed to have w IE, | * 
fol. fee by the year, as alſo an under-ſteward, who had 41. fee per * 
annum, Ec. and that the Duke of Norfolk was high- ſte ward, and Comp. 216. 
lied; and that the diſhop of No, wich granted the office of under- 
ſtewardſhip to Nicholas Hare, and two of his ſons for their lives; 
that Nicholas Hare and one of his ſons died, and that the youngeſt 
ſon, being within age, granted it to Waters the defendant z and that 
S:oambler biſhop of Norwich granted both thoſe offices to the plain- 
tif, with the fees; and that the defendant diſturbed him. —It was 
moved by DANIEL, Aerjeunt, and by TANFIEL p, that this verdict 
is found for the plaintiff. For heing found, that it was the cuſtom 
that he might make an unJer-ſteward, and he granted the office to 
three, that canflot be well maintained by the cuſtom. It is allo 
againſt reaſon, that the biſhop having the grant of the high-ſtew- 
ardſhip, that 1 appoint the under-ſtewardſhip; for it is 
the office and Nuty of the high-ſteward. An infant alſo cannot be 
an officer; for he cannot be a judge ina court, as a ſteward is in 
the lect; 2 multò fortiori he cannot aſſign over the office: for an in- (> in March 
fant cannot be bailiff, nor attorney, for this cauſe; for he is not to gz. Mr: Juſtice 
be conceived to be of diſcretion to execute it; much leſs can he ex- neu rs, 
ecute the office of a judge. Wherefore, &c.—PorHaM and FEN. . in _ | 
„tu held, that an infant cannot be a ſteward; for he cannot by in- caſe, that an in- 
tendment execute it, much leſs may he aſſign it over. And For- _ 2 
ua ſaid, that it was uſual for biſhops to appoint great perſons to in — wang 
be ſtewards, and to appoint their under. ſtewards alſo. But it would Sed vide Co. 

be hard to maintain it, unleſs they be ancient and diſtinct offices. Lit. 3. b.; and 


; Mr. Hargrave's 
Et adjrurnatur (a). | uotes 4. & 5. 


i 


Ards again Watkin. Care 35. 
Trinity Term, 40. Eliz. Roll . | 
[JFON demurrer the caſe was, Leſſee for thirty years of a A deviſe maybe 
parcel of land called Sho: t2v9od, lets it for twenty-eight years, - 3 of — ag 
rendering 341. rent per annum; and after deviſeth 281. parcel of divided 3 
that rent to his three ſons, ſeverally to every of them a third part. three; and debt 
One of them brings debt for his part of the rent; and, Whether — 5 8 
this action lay, or not? was the queſtion.—It was argued by hare ofthe 
RYDGLEY for the plaintiff, and by Nichols for the defendant. — rent. 
Cuy and FENNER held, that the action well lay; for there is oy og 
no doubt but that rent may be deviſed, and be divided from the =—_”. 
reverſion ; for it is not merely a thing in action, but 9uaſ an in- 1. Roll. Abr. 
beritance, as Knowles Caſe is (a); and in 24. Hen. 8. Ryſder's gy 1g 
Coſe (b). If leſſee grants over all his term in part of the land, yet Co. Lit. 310. 
A chargeable in an action with the entire rent; for he by his Skin. 367. 
**cannot apportion it. And by the grant of part the leſſee \s not <4 282 5 
compellable to attorn ; for then he ſhould be liable to two actions, 369. Tn 
e ſtreſſes. But the deviſe is guaſ, an act of law, which u. 300- 
- * without attornment, and ſhall make a ſufficient privity, ©" 6d 
i 5 it may be well apportioned by this means. Whereſore, | 
Heb ma and CLENCH 2 contra. For as the leſſee by his 
Let ſhall not divide the leſſor's contract, nor apportion his 
on; ſo likewiſe the law favours the leflce, that the act of the leſſor 


(e) Dyer, 5. b (5) Dyer, 4 b. 
„„ ſhall 


WJ 


and therefore , 
judgment was alu (a). 5 
entered for the plaintiff, poſt. 651, 682. 


\ 


\ | | 
638 Michaelmas Term, 46. and 4 f. Eliz. I B. R. 
Axvs fhall not charge him with divers actions, or double diſtreſſes, but 
nt upon his voluntary attorninent : and the contratt being entire 
ex. cannot be apportioned. —But PotHam agreed, that the rent was 
— well deviſable, and by that means ſeverable from the reverſion. And 
gr 15 Ss 42a © k EB 7 \ V2 * | : A 

by three Jul. although a thing in action cannot be transferred over, nor be deviſed; 
tices that the yet a contract, which ariſeth from an intereſt in land, or which is an 
action well lay ; intereſt, may be well transferred over. Wherefore, &c.— Alſeur- 


Harvey againff Wrot. 


„ 1 Hilary Term, 35. Elia. Roll 381. 
In dower, RROR of a judgment in dower, For that the judgment was 
judgment by 1 apainſt him by default before any appearance, whereas he was 
— 2 an infant. And it was thereupon demurred.— THE Cour held it 
error. to be no error. For if infants would never appear, there would ne- 


Ante, 308. 331- ver be any recovery in dower. And Por HAM ſaid, that the greater 
_— 4 part of the Juſtices in * ins were of his opinion. Gawpyy 
292, was abſent. Et adjournatur,—It was afterwards moved again, in | 
Moor, 46s. Hilary Term, 41. Eliz. and rule was given to affirm the judg- 


2. Brownl. 118. ment: but it was afterward reverſed for the defect of warrant of 
2. Leon. 59. 89. x ; 


3. Bac. Ab. 154, attorney. ? 
Holiday egainff Hicks. 

| i Eaſter Term, 40. Eliz. Rell 3 36. 

Trover will not ROVER and Convers1on of twenty-five pounds. The de- 

lie by a maſter T. fendant pleaded not guilty ; and the jury found a ſpecial ver- | 


1 dict, that the defendant, being ſervant and factor to the plaintif, 6 


C481 3”. 


which he hasre- fold twenty quarters of his maſter's corn for 251. and, receiving it, F 
1 = converted it to his own uſe. | h 3 10 
* SrernExs moved for the defendant, that this verdict is found - 
A for him. For this 251. was never in his maſter's poſſeſſion, nor hi; Bl « 
Salle 239. money; and this action lay not, but rather an accompt. This allo A 
Stra. 142. is money out of any bag. Wherefore, &c. f 


Bull. N. P. 3. But FENNEX held, that it was found for the plaintiff: for the . 
poſſeſſion of the ſervant is the maſter's poſſeſſion, and it is as if he 

5 always had it in poſſeſſion. And it hath been adjudged, that the 

(a) It was ad- fervant being robbed, the maſter may well bring the action. And that 


* 4 . . ( 
rs a = was Lord Rich's Caſe, —CLENCH doubted. —£! adjournaiur (a). ' 
661. But the judgment was afterwards reverſed on a writ of error, poſt. 746. c 
| | : a h 

ct 38. | Redſton again Eliot. 1 
Thon irn CTION for theſe words: © Thou art a rebel, and all that keep 12 
« rebel. ri) al © * thee company are rebels, and thou art not the queen's friend 'q 


« that keep thee After verdict it was moved, that the action lay not for theſe words. 
os 721 For as to the firſt words, © Thou art a rebel,” it was adjudged here 
words, . in Well? Cafe, that an action ties not. And 16. Eliz. in the com. 
Kal be- mon pleas, between Byfard ad Petr, it was adjudged, that for 
4% Roll. Abr- ſaying, © Thov art not the queen's friend,” no adtion lay : cher. 
4. Bac. Abr. fore, they being coupled to ether, the action lies not, —FENNER 
483. 514. and CLtnmt held, that the Words were actionable: for although to 
ſay, „ Thot art à febel,“ will not bear an action of itſelf, yet britg 

conjoined with the other words, **all that keep thee compapf, 

they are thereby much aggravated, and {hews his intent. But 

Tyre 


cateris Juſtitia riis abſentiùus, adiournatur. N 


| Wl Ot LE. ant. ids nd 


* * » 
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| Tyrrel againſt Baſh. | | y | | Cs 3g. 

7] RESP ASS vi et armir, for taking his goods. The cafe. was, A ſheriff ma . 
That a ſheriff took goods by a fieri facios, and before execution, bring creſpais 
done by ſale, the defendant took them again, and vi brings treſ- for 2 
a | - N - , Poſſeſſion under 

pals, and, Whether it lies, becauſe he had not any propert ? Vide a fi. fa. taken 
't. Hen. 4. pl. 23. and 7. Edu. 6. Stringfellow's Caſe. —FENNER by the deſen- 

being only in court, faid, that he had conferred. thereof with Lord dant before ſale. 


2 "1 . Sid. a 
1 J. ANDERSON and PERIAM 5 and they TH clearly, that the. . 


ation well lay. Wherefore he commanded judgment to be entered $69. 
tor the plaintiff. IP Salk. 11, 
| 2. Saund. giz. 1+ Vent. 52. 
Reſton againſt Pomfreict. Cas 40. 


Trinity Term, 40. Eliz. Roll 1125. | 
CTION for theſe words: “Mus. Ann RES TON“ the plaintiff r not ac- 
innuendo © hath had a child; it is true, for the. was conveyed foif attended by 
« to B. and there ſhe laid her great belly. It is as true, that ſhe a ſpecial da- 
« hath had a child, as that you fit there; for the was ſent away 6. . b. 
« with child, and if ſhe had not a child, ſhe hath made it away 3” -# Ro. Ab. 35s 
and alledges, that by reaſon of theſe words, ſhe loſt her marriage. 3: Bulſt. 46. 
The defendant demurred. And thereupon adjudged for the plain- ring . 


till. 1. Lev. 261. 1. Vent. 4. 1. Cum. Dig. 16 5. 4. Bac. Abr. got» 


5 Hemſley again ft Price. 3 Cast 41. 
Hilary Term, 40. Alig. Roll 103. ü wt 
FJECTIONE FIRMUE of a leafe of Gabriel Arm/irong. Upon A deviſe is made 
a ſpecial verdict the caſe was, “ That Henry Stapleton, being of r ſo- 
« ſciled in fee of the manor of Rempſtone, and of the advowſon of cb, which by 
(6 Rempſtone in fee, the manor being holden in focage, and the ad- 3. Hu. 8. e. 1. | 
ron ton by knight ſervice in capite, deviſed all his lands to li- N 2 
* zabeth his wife for her life, remainder to Faith his daughter in n 
* tall, remainder to the eldeſt fon of William his brother in generally into 
* tail, remainder to his couſin William Stapleton in tail, with di- — wi . _ 11 
* vers remainders over; remainder to the right heirs of Henry the and the — i 
* deviſor. Henry dies, Elizabeth enters, and lets all the ſaid lands eniogs them en- 
to Jachſon, who occupied them entire for three years. Faith 3 8 
dies without iſſue. Elizabeth dies. Fohn Stapleton ſon and heir — rom 
* of William Stapleton enters; and that Gertrude Yeo was couſin and enjoyment, 
and heir to Faith, and that the levied a fine to Gabriel Armſtrong 1 
* of the manor of Rempſlone ; which Gabriel Armſtrong, by deed en- parts only, and 
' rolled in chancery, bargained and ſold the land to Edward Tarvile does not de.“ 
| for life, remainder to the queen in fee, upon condition, if he paid i his — 
208, to Edward Turvile during his life, or, after his death, to the 
queen or her ſucceſſors at the receipt of the exchequer, that the 4. Roll, Abe. 
' bargain and ſale ſhould be void, and that the ſaid Gabriel Arm- 2b He, nb 15. 
Prog might re-enter.” And they further found, that Gabriel i. Burr. 60. 
| omg paid the 208. to Edward Turvile, and entered, and de- 
= three acres to the plaintiff, who entered : and that the de- 
* ant, by the command of F. Stapleton, ejefted him out of the 
Um acres. Et fi upon all this matter, &c.”——TyEs yirnsT 
we was, If this deviſe being void for a third part (ſo as the 
- ray m_ to have had but two parts, and the third part have 
ed), the deviſee entering generally, and letting all, and the 
e occupying all, whether this ſhall gain the poſidſlion of the 


entire 


HumLrY 
aga 
Pic. 


Co. Lit. 199. 


entire, and diveſt it out of the heir; ſo as, at the time of the fie 


h * 


. 


Michaelmas Term, 40. and 41. Eliz. In B. R. 


levied, he had not any thing, and ſo nothing paſſed thereby to 
Gabriel Armffrong the leflor ?—SeconDLY, Admitting the fine were 
good for the third part, when Gabriel Armſtrong bargained and ſold 
it to Edward Turvile for lifz, remainder to the queen in fee, upon 
condition, &c. ; whether by the payment of the 20s. to Fidwnrd 
Turvile it ſhall diveſt the whole eſtate, or no part thereof, with. 
out office, or monſtrant de droit Coł x Attorney General, an! 
Cre w, for the plaintiff. That by none of theſe acts the heir was out 
of poſſeſſion ; but that his fine was good. For, FirsT, By the de- 
viſe the heir is to be tenant in common with the deviſee ; and if one 
tenant in common enters into the entire land, his poſſeſſion ſhall be 
adjudged the poſſeſſion of his companion alſo ; and he ſhall not be 
put out of poſſeflion. And Cre w ſaid, that in 26. E/iz in the 
common pleas, in Pollard v. Allcock, this point was in queſtion, and 
ruled, That where the deviſee enters into the whole, and the heir 


without entry levies a fine of his third part to a ftranger, it was 


Co. Lit. 374. a. 


2. Salk. 46% 


Co. Lit.241. a, 


Poſt. 699. 
2. Co- 53. 


This entering generally, although he claims not the whole by ei, 


good ; for it never was out of his poſſeſſion: and if the entry did 
not gain the poſſeſſion, the leaſe for years did not alter it; for no- 
thing paſſed thereby, but what miglit lawfully paſs, no more than 
in 26. Hen. 8. pl. 9. Where a tenant in common levied a fine of 
the whole land, the moiety only paſſed, for he could not gain the 
entire poſſeſſion. But if he had actually expelled his companion, it 
had been a diſſeiſin in deed : or if he had made a feotfinent, or a 
leaſe for life of the entire land, it had been a diflciſin of the whiole, 
and it had all paſſed: and when at firſt he entered generally, the 
law will not impute any zort therein, but that he entercd as lawfully 
as he might; and he cannot afterwards by any words diveſt his 
companion's poſſeſſion. But Co xx ſaid, that if afterwards he had 
made a feoffment of the entire, that had expreſſed his firſt intent 
to be to enter into the entire, and to give poſſeſſion of the whole. 
—As to THE SECOND POINT they held, that by this payment 


the entire eſtate is diveſted without office. For when the fret- d 

hold is in a common perſon, and the remainder only in the queen, t 

by the limitation of the party and not by any fſettted interelt, it ( 

may well be diveſted out of the queen by matter of fact, and in tl 

many caſes by matter in law; as in Nichols Caſe, Plowden, 477. Oy el 

a condition performed for the increaſe of the eſtate: fo there fo 

fol. 483. by a remitter. So if a diſſeiſor makes a leaſe for life, re- A 
mainder to the queen, yet the diſſeiſee may enter, or have an alli: th 
againſt the tenant for life, and thereby diveſt the eſtate from the p 

r 


queen: and as the eſtate commenced by the act of the par) 
ſo by his act it may be defeated. And 49. Edw. 3. pl. 16. is, that pe 
if one deviſe that his executors ſhould ſell his land, and des fo 
without heir, the land ſhould eſcheat to the king; yet the © BW 
cutors may ſell, and thereby diveſt it out of the king. Whe'e de 
fore, &c.—TaxFitLD and GEokGE CROKE on the other SB dia 


preſs words, yet entering by force of the deviſe, which v3 © 
the whole, js, and amounts to, an expreſs claim of the whole; 
and where two have title deſcended unto them as co- parcecꝶ 
or a title devolves, or comes to two, as tenants in comes 


if the one enters firſt and claims all, before the _ 
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that ſhall gain the poſſeſſion of the entire eſtate; but if Hauer 

| —_— once in 2 3 the claim of the one only, or W 
the occupying of the one only, ſhall not ouſt his campanion. 

| And therefore Litt. 160. if the one coparcener enters claiming the 

) entirety, and makes a feoffment with warranty, that is a lineal 

{ warranty for the one moiety, and collateral for the other; and if 

; the feoffment be a diſſeiſin, and not before, it ſhall then be a war- 

| ranty commencing by diſſeiſin. So 26. A 2. where the one co- 


t parcener enters, claiming the whole, and a ſtranger enters, ſhe ; 

. ſolely ſhall have an aſſiſe. And here the caſe is ſtronger, for the 

e heir and deviſee do not claim by one title; and therefore the entry 

e of the one ſhall not be an entry for the other: N where Ke 
e the deviſee pretends that he had the entire, and the other doth not 

ie contradict it; for otherwiſe great miſchief would enſue : for if the s. Com. Dig. 
id deviſee continues divers years, and after dies ſeiſed, and a deſcent 8. 

ir is caſt, and his heir enters into the whole, and levies a fine with 

25 proclamations, and ſo more fines or deſcents, if it ſhould not : 
Id be good for the whole after, but a long poſſeſſion he drawn in 

10- queſtion, and the fines avoided without claim, it would be very 

an miſchievous, that by a ſleeping tenure the deviſe ſhould be avoided | 
of for a third part, and the purchaſors diſturbed. And to that pur- Ante, 615. 
he poſe was cited Reig no di v. Kingman (a), where, in ſuch a caſe, the 

it deviſee entered into the entirety, and made a feoffment of the en- 

ra tire houſe, with letter of attorney; the queſtion was, Whether the . 
le, entire or but two parts of the houſe paſſed? And it was held, that 

the the entire; although that, in the ſame caſe, the deviſe was void for 

ally a third part, by reaſon of the tenure, &c.; yet the deviſee, entering Z 

his into the whole, had thereby gained the poſſeſſion of the whole, 

had and the whole entirety paſſed. And as to THE SECOND POINT, 

ent it was moved, that the queen's gſtate cannot be defeated without 

ole. matter of record; and that ſhall privilege the eſtate for life : for 

ent there cannot be a fraction du eſtates: for he who enters for a con- 

ret- dition ought to reduce the entire eſtate, and not part thereof: and 

een, to confirm that, the Year Book of 9. Hen. 4. pl. 4. and Cholmley's 

|, it Caſe in the exchequer (5), were cited, where it was held, that by 

din the payment of a ſum in the country, without office, the queen's 


. by eſtate could not be defeated ; and that ſhall privilege the eſtate | 


here tor life, that it ſhall not be defeated. Wherefore, &c.— But Hob. 120. 


. 


„te. rr THE Count, except FENNER, as to the firſt point, reſolved, 

affie that this entry and leaſe did not gain any poſſeſſion but of the two 

ide parts; and the heir was never out of poſſeſſion thereof, and ſo his 

2 nne good. Secondly, they all, except Gaw pv, held, that by the co. Lit. 354 6. 
that | | 


performance of the condition the entry is lawful upon the tenant 
for life; and the franktenement being defeated, the queen's eſtate 
ene is defeated ; for ſhe is the perſon agiinſt whom the freehold was 
dete demandable and recoverable : but if the queen had had the imme- 
ft diate eſtate, it had been otherwiſe Por nau denied the law to 
J et be ſo in Cholmley's Caſe; and that ſome of the Barows denied it. 
ke denied alſo that the law was ſo as it was cited in Reignolds 
Caſe, unleſs that the words were, « of all the houſe ;” then, he ſaid, 
il had paſſed. Wherefore, for the matter, they reſolved for the 
plaintiff, and gave day to the defendant to ſhew other cauſe, other- 


(e) Ante, 115 5 1. Co. 80. to 38. 
f 8 , : viſe 


% 
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Hanger wiſe judgment ſhould be entered for the plaintiff —At which day it 
| point | was moved in. arreſt of judgment, that the verdict was imperfeg. 


| Frxs r, Becauſe it is not found that Gertrude, from whom the plain. 
tiff claims, was heir to Hen. Stapleton the deviſor, but to Faith: 
and it may be that ſhe was heir to Faith, the daughter of the 3 
viſor; for a verdict ought to be full and perfect; and it may be, 
although Faith was the daughter, the deviſor might have a ſon, or 
that ſhe was heir to him by a ſecond wife; and a verdict ought to 
have ſo great certainty, that no apparent intendment can be 
againſt it; and if it be falſe, that an attaint may be brought. And 
to that purpoſe the caſe of Price v. Johns was cited to be ruled in 
this court accordingly. —SEconDLY, Becauſe it was found, 
that the deviſe was to ' Elizabeth for life, remainder to Faith, ita 
rout in ultima voluntate ipſius Henrici apparet, cujus tenor ſequitur in 
hec verba (wherein is mentioned, that the deviſe was made to the 
fon of Vill. Stapleton); but it is not ſo found by the jury — 
THriRDLyY, Becauſb the ejefione firme is brought of 400 acres of 
land; and the jury found the defendant, gavad all except three acres | 
parcel tenementorum prediflorum, not guilty, et guoad the three ace: 

they find all the matter et ſupra; and that Gabriel Armſtrong let 
the aforeſaid three acres to the plaintiff, and that he was poſſeſſed; ] 
and that the defendant ejected him out of the three acres parcel | 
tenementorum predifforum ; and that they did not find the eject- , 
ment of the aforeſaid three acres let, &c. and it may be, that the ? 
cjeftment was of the other three acres. —And for this laſt cauſe the | 
WHOLE Court held it to be ill. But to the two other exceptions U 
they ſpake not much. Wherefore a venire facias de now was a 
awarded; and at the trial the matter was compounded, 


i — 
g Michaelmas Term, / 
40. and 41. Eliz. In the Common Pleas. WE... 
| Sir Edmund Anderſon, Kat. Chief Juſtice. 8 
Thomas Walmſley, E/. | 
Thomas Owen, g. T Falſticer. 1 


John Glanvile, //. 

Sir Edward Coke, Kit. Attorney General. 

Sir Thomas Fleming, Kt. Solicitor General. A 
ahi 


Cart 1: M Rirfby againſt Wentworth DE 
The court will JYROHIBITION upon a ſuit for tithes. And grounds his pro- 
14 crea P hibition upon ＋ 1. Eliz. c. 6, ſuppoſing that the ſaid parſon 


ſuit for tithes 


upon a ſuggeſ. had committed ſimony in coming to the parſonage, and theredſ 

tion of ſimony. the church was void, and the tithes not apperraining unto bim.— 
„And jt was agreed PEN CUntan, GLANVILE abſente, that 2 probt 

4. Com. Dig. 513. |... a jed in the 

4. Bac. Ab. 47 ;. bition lay not; for the ſimony might more aptly be tri 

Cop. 330. 42g. ſpiritual court. Wherefore conſultation was awarded. . 


„/ Fo A995. 


' * 
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Button againſt Downham. - Citi. , 
| Is. Trinity Tern, 46. Eliz. Roll 865. : | 25 531 | 
EBT upon obligation, conditioned to fave him indemgified A bond pi 
from an obligation, wherein the plaintiff and defendant were el 4 fl, 
tied 15 cnc. I alver, Se. and from all ſuits and actions con- then al Ay 
cerning it. The defendant pleaded the ſtatute of uſury; and that the forbearance 
it was corruptè agreatum between him and. Wolmer, that the de- ORs 
fendant, for the forbearance of 20l. for a year, thould give to Wol- ;;,,; + but if 
mer lol. if A. his ſon were then alive; and that the obligation was à counter 
made for that cauſe, and ſo void, which the plaintiff might have erode gp 
pleaded in debt agaitiſt him, by Wolmer, &c. And it was there- Sede bro - 
upon demurred.— W1L1.1aMs moved, that it was not any uſury, ken, the uftri- 
in regard the payment of the rol. is appvinted to be upon an un- 91 be pleaded 
certainty, viz. the life of A. Sc. — Bat ANDERSON, WALMSLEY, in bar. 
and OwEN (GLANVILE ahnte) held it to be uſury; for the cor- Poſt. 741. 
tupt agreement (which is confeſſed by the demurter) makes it | 
uſury ; and it is the intent makes it to be ſo, or not ſo: for if there 8 121. 
de a wager bet wirt two to have 40l. for 20l. if one be alive at ſuch Moor. 08. 
a day, that is not any uſury, for the bargain was bond fide, and not g. Co. 655 
for loan (a); but if the intent hereby was to have a ſhift, it is other- „ * 
vile. But here, foraſmuch as the condition was to fave him harm- 1. Ak. os 1m 
lels from all ſuits, which he had not done, nor doth the defendant 381. | 
anſwer thereto, but to the obligation only, they held the plex to be :. — 863. 
yl; for although the firſt obligation were vold, yet the ſecond obli- 1243. 
gation is fotfeited, becauſe the plaintiff had not ſaved him harm- 5: Bac. Ab. 411. 
leſs from ſuits concerning it (5). FELT NO X —— 
Cowp. 4). 113, 794 5. Co. 70. a. 1. Lutwyche, 464. 469. Poſt. 741. Erd. fat. $69, Vide note (4) 
i Hawk, P. C. p. 832, Noy, 76. 2 March v. Pigot, 5. Burr. 2802. (6) Ante, 598. Vide 
Iancgo v. Gould, 2- Burr. 746. and Richards v. Brown, Cowper, 570. : a 


Anonymous. Cat 3. 


ACTION upon the caſe for words, viz. “ He keeps a bawdy- To fay that 4 

« houſe.” — And ruled, that the ation lies not; for by 2 pore u. 
common law he is not puniſhable, but by the cuſtom of Lon 6 
and therefore this action ought to have been ſued in the ſpiritual 2. Rol Ab. 29. 
court. . 1. Bulſt. 138. 

| | - Noy, 73. 119» 

It is ined tha Ri ill li thefe v 
acide e by commen ln, 2 dee. 1. Hawke r. 8 4 1 e 


Wrenford againf Gyles. Catz 4 


LEASE was made for twenty-one years, if the leſſee lived {6 A leaſt for xr 
, and continged i the leſſor's ſervice. The leſſor div [of the . 

and, Whether the term was determined ? was the queſtiom. . Ax. —— — 
DERSON, OWEN, and GLANVILE held, that the leaſe teminuet: ſervice of the 
for there is not any /acber in the leſſet chat he did not ferve ; but kee f not de- 
it is the act of God that he cannot ſerve any longer: und it is like death of hz 
fo Sir Thimas Wroth's Coſe (o). — But Wal usr V firongly againſt leſſor. 
It ; becauſe it is 4 limitation to the eſtate, that it Mall not comtinae 


| | 
enger than he ferves. a Noy, 70. 


(s) Dyer, 167. Plowd. 454+ 


. 
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bond for money pꝛir of bellows, and other things to the uſe of the earl; and avers, 


An original writ 


- Eliz.. In C. B. 
Cart 5. The Counteſs of Warwick againfi The Lord Berkeley. 

In a writof par- Na writ of partition, judgment was, gudd partitio fiat, 8 

tition the 21 upon, before the Road judgment, Lord Berkley eur 


. of error. But all THR CourT held, that until the ſecond judg- 


judgment is en- ment given, quod partitio ſtabilis fit, the record is not full, nor the 


tered. judgment perfect; and therefore the record ſhonld not be re- 


8. C. Ante, 636 moved. 
11. Co. 40. Co. Lit. 168. 2. 
See 8. & 9. Will. 3. c. 3. and 7. Ann. c. 18. 


pon ping Chambers againſt Leverſage. 


a6. #rocely b A CTION upon the cafe, upon an aſumpſit. For that William 
pay a bond debt { everſage, teſtator to the defendant, was indebted unto hin 
ns n by obligation in 20l. and the defendant having aſſets, &c. pro- 
that the plaintiff miſed to the plaintiff, in conſideration quad daret diem ſolution pro 
daret diem j:la= uno anno, that he would pay it. The iſſue was non ofſumpſit, and 


wo Cl fin found for the plaintiff; and the entire debt given in damages; 


port an ofſing/t, and exception taken, becauſe a day cannot be given, but the day 


a of payment may be deferred. —And THE Co v RT ſaid, True it is, a 
1. Roll. Ab. 26, day cannot be given in proper ſenſe; but it is to be intended, ac- 
Moor, 8544 cording to the vulgar and common diſcourſe, as deferring the day 
N 77540 Of payment. And the Court further ſaid, that here was a great 
Alleymc, 67. ' miſchief to the defendant : for, notwithſtanding this recovery, the 
_ 111. plaintiff may have debt upon the obligation; and therefore the 
= 8/4 jury ought to have given damages only for the non-payment at 
Strange, 944 the day, and not to have given the entire debt. But, upon the 
Cowp. 490. plaintiff's promiſe to deliver the bond to the defendant, the plan- 


Ante, 67- tiff had judgment. | 
Carr 7. The Earl of Lincoln againff Topcliff. 


Sake — DEBT upon a bill enſealed, whereby the defendant acknow. 
will lie on a ledged that he had received of the plaintiff 7l. ad emendum 2 


ended to the that he had not bought the things, nor paid the money. And 


plaintiff's uſe. thereupon the defendant demurred ; for he objected that the plaiu- 

kak tiff in this caſe ought to have had accomyT and not DEBT.— 
; Leon. 38. But 41 L THE JuST1CEs held, that he might have either the one 
70, Car. 143. or the other, at his election. Wherefore, without argument, it 

ov FRY $97. Was adjudged for the plaintiff. . 

Ld. Ray. 814. 4. Salk. 688. 7. Mod. 87. 2. Com. Dig. 638. 1: Salk. 9 Cowp. 197+ 200. 863 . 


Conn & | Powel againſt Brazen-noſe College. 


F ORMEDON. The writ was, “ Precipe quod reddat,” twenty 
amended by the acres Hedington (ix being omitted). —W1LLI4Ms prayed 
— ge that it might be amended; and ſhewed the Court that it was only 
Curſitor. the default of the clerk; for be had writ it out of a paper del 
Ante, 119. vered him to make the writ, wherein this word 18 was inſerted 
PR (which the Curſitor confeſſed on his examination here upon his 
A oath).—Whereupon it was amended by the order of the Court. 
But WAL sLT firſt doubted thereof; becauſe it being an — 

ginal writ, whether it might be here amended, where the defaults 


of their own clerk are only amendable: but afterwards he 
to the amendment. Dind 


# 
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Darrel againf . * 


PLEVIN. The defendant avows for a rent-charge, as exe- A rent-charge 
6 The grant of the rent was to his teſtator for forty _ go Lcd wrt 
years; with a clauf. of diſtreſs in the deed, that the grantee and e e 
his heirs might diſtrain for the rent during the term. — et it was 


ruled, that the executor ſhould have the rent, and diſtrain for it, 
and not the heir. 


/ 


: Read's Caſe. b | ; _ Cam 10. 


ACTION for words, Whereas the plaintiff was a juſtice of Slanderous 
peace within the county of Lincoln, that the defendant ſpake m— 3 
theſe words: „ heard it ſpoken that Mr. Read was one that tionable. 
« was at BurrePs robbery; and that four of them went to bis honſe Ante, 400. 
« the next morning,” UB! REVERA the defendant never heard i 
| any ſuch words, &c. The defendant pleaded not guilty; and it 
1 was found againſt him, and 100 marks damages given.— And it 
‚ was moved by HaRR1s, that the words were not actionable; for 
| they be nor ſpoken out of malice, but upon another's report. 
Neither it is ſail that Mr. Read was one of the robbers; and it 
may be taken in good part, that he was one of the company of 
the parties robbed: and when it ſtands indifferently, the beft 
e ſhall be taken. — YELVERTON & contra. For when he ſpeaks words 
2 upon report, whereas there was not any ſuch report, it was a ſlan- 
t der in him; atherwiſe every one by ſuch an addition of a report 
e would flander another: and it was therefore adjudged in Meggs v. 
- Crifin (a), where an action was brought,“ A woman hath told me, 
that the heard ſay, that Meggs's wife killed her firſt huſband ;” 
and avers that there was not any ſuch report; and adjudged that 
the action was well brought. Wherefore, &c.— TE JusTiCE$ 


ſo doubted thereof; for words of ſlander ought not to be taken by 

- implication, and willed the parties to agree; and the plaintiff took 

57 fifieen pounds for all: and judgment was entered by conſent. 

d (2) Trin. Term, 37. Eliz. ante, 400. . N 5 

5 | Hale again Cranbeld. Cart 11, 

- CTION upon the caſe, for that he ſpake guedam ſcandaloſa The declaration 


verba of the plaintiff; tenor quorum ſequitur in hec uerba: in ſlander muſt 
„Thou art a cozening knave, and a bankrupt, vel conſumilia.” 1 2 
The defendant pleaded not guilty, and found for the plaintiff; and words were 
judgment entered for him without privity of the Court. — Tun ſpoken 


COURT, being now moved therein, held, that an action lies not. „ 


ty WALMSLEY ſaid, it was by reaſon of the word confimilia, as it was 3. Mod. 72. 
2 adjudged in Carter: Caſe, It is not good alſo, for that it is ſaid, B- K H. 30 
* that he ſpake divers words fenor. quorum ſeguitur. Wherefore it 

4 was commanded, that the roll ſhould be amended. 


Allen again Stear. a | Car 1% 


r. NFORMATION brought in London, upon the 13. Elia. 5 A party prieved 
for juſtifying at L. of a fraudulent gift of goods made - may lay bis 2 
el felden to the defendant, to defraud the plaintiff of his debt. The [22cm in 


Poſt. 736. Carth 232. Cro. Jac. 178. 3. Bac. Abr. 506. z. Bl. Cum. 2 4. Hawk, 38 
. . . . . . . . ou . . 0 3 9 . 2. . . 1. 
3%. 386. Bull. N. F. 195. 1+ Salk. 30. 373- 2. Term Rep. 274 1. Vent. 8. ? ? 


defendant 
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Allen defendant ſaith, that H. gave thoſe goods unto him at Coventry 

; gin bond fide, and that he juſtified the gift there, and traverſeth the 
22 Juſtifying at Landon,—ET ygr CyRian ruled to be no plea: for 

3: Term Rep. although the 34. Alia. c. 5. (a) reſtrains common infarmers to 
365. m gal- bring their action only in the proper county where the offence 
was done, yet that doth not extend, to a party grieved, but that 

be may inform in what county he pleaſe ; for he is nat a commog 

informer. Wherefore the defendant waived that plea, and pleaded 


not guilty. 
, | (a) See 21. Jac. 1. c. 4. Ld. Raym. 372. 872. 
can. Anonymous. 
* N il TTAINT upon a verdif&t in the exchequer. The parties 


£3 were at iflue, quod bonum fecerunt ſacramentum. At the d 

— = of trial, the grand jury appeared, and the record of the excheoms 

purſuant to was not removed (hither. It was debated what ſhould be done: 

23. Hen. B C-3- for it was agreed EN Cu⁰ RIAM, that no day ſhall be given to the 
he ſhall Ie zit 1 e ING 

writ, and the plaintiff to bring in the record; for the plaintiff at his peril 

defendants & ought to have brought in the record before that time. And a pre 

255 dedent was then ſhewn in 26. Hen. 6. pl. . that the judgment in 

20. ſuch cafe was, quod querens nibil capiat per breve; et quod — defenden; 

179 gdm juratores eant inde fine die; and no- fine put upon the plaintiff 

And ſo it was done here (a). 1 ä 


(a) An attaint may be brought to re- both ſorts of attaints, that Cr M. Bla. 
verſe a judgment either at common Jaw, ſtone ſays, he had not abſerved any inſtarce 
or on the 11. Hen. 7. c. 24. revived by of an attaint in the books later than the 
23- Hen. g. c. 3.; but the practice of ſet - ſixteenth century; and refers to Inge 
ting aſide verdidts upon motion, and grant - Caſe, ante, 309 Vide 3. Com. 403, 46 

ing e zrials, has ſo ſupetſeded the uſe of and 1. Burr. 393. 


„ 


C481 14. | Anonymous. 


In debt upon a DE. againſt two upon a contract. The one pleaded nibil d. 
09 67 per bet per patriam; the other wages his law.—And it was held 
4 1th . by all ThE CourRT, except GLANVILE, that the one only cannot 
cannot wage wage his law; but he ought to plead allo per pat riam, becauſe ihe 
__ bt is joint. — | > - Becauſe otherwiſe every one 
debt is joint —GLANVILE, contra. Becauſe ot every 
8. Com. Dig. might be euſted of his law, by joining one of the plaivtif' 
461. ftiends with him in the action. Vide 40. Adu. 3. pl. 35. 38. £08 


3+ Pl. 27. | 
C4 is Ea | __'Gybbin's Caſe. ; 
| Trinity Term, 40. Elia. Roll 3339. 


The wei-. CTION upon che 1. 2. Pb. Mau, c. 12. for the taking 
8 diſtreſs at D. in the county of Suſſex, and driving it to 5.8 
ion ON 1. & 2. eee 
P. &. M. c. the county of Kent. The defendant pleaded not guilty: 
muſt be from was tried by a jury of the county of Suſex. And this mat 
Foil p. Pas, moved in arreſt of judgment, Becauſe the genie facts ought v 
103. have been from both cqunties; for. the tort conſiſted of two pub 
16:8:17:Car- —And of that opinion.arg3-THE-v.HOLE, COURT. 


- 4''Ann. c. 1 — N . .Smalpes 
2. ain 252. 
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Smalpeace again Smalpeace. > Ce 16. 
Hilary Term, 40. Elix. Rall 912. 
EBT agaioſt the defendant as adminiſirator of F. He pleads a 


D recovery againſt him as executor; and beſides, to fatisfy that, he i ws phy 
hath not any aſſets. And it was thereupon demurred.—And ad- may plead judg- 


julged to be a good plea; and he hall not be twice charged. M2 recovered 


. 5 againſt them as 
Wherefore it was adjudged for the defendant. WES 
executer. Ante, 41. 1+ Sid. 404. 1+ Lev. 261. Dyer, 80. 2. Vern. 299. Stra. 407. Dougl. 4. 5. 1. 
Rep. 690. | 


A . Stepney againſt Lloyd. Cas 1. 
5 Trinity Term, 40. Elz. Roll 1157. 


EBT upon an obligation. The cafe was, That Stapheng, If 3 man he ar- 


Ie ſheriff of Carmariben, by virtue of an attachment under the oof v 2 
il WY privy ſeal of the court of requeſts, tack the defendant; and for which had u 
„bi enlargement, he made this abligstian, to appear before the >utbority to 
in queen's council, attending in the caurt of requeſts af WW eftminſler. — — 9 


iu DEBT hereupon, the .opinian.of ANDERSON, (Chief Fubice, and appear, he may 
GLANVILE, was, that the proceſs was not any warrant to the *Y9idit by 4 
ſheriff to take the bedy, nor to take the obligation; for that court Pol 651, 
bath not any power by commiſſion, by the ſtatute, or by the com- 
non law: but the ſheriff ought to .abey the proceſs out of the 4. Inſt. 97- 
ve Wi court of wards, and dutchy court; for they are appointed by the Cro. — _ 
ſtatute. Wherefore they held, that this obligation is not within Stiles 2 oa f 
the 23. Hen. G. c. 10. for the ſaid ftatute intends only obliga- '- Ro- Ab-687. 
ions taken by ſuch who are in their cuſtody by the courſe of law. — Lc 
berefore this obligation was taken per dureſs, and fo avoidable. 4. Bac. Ab. 463. 
\nd although it was alledged, that this obligation is within the 

8 — regard r- enema took it by colour of his office, al- 

ougn he was not lawfully in his cuſtody, it was i 

dudped for the 1 1 moe 5 = T TON 


Hilary 


TY 


B 
41. Eliz. In the Queen's Bench. 


Sir John Popham, Kut. Chief Juſtice. 

Sir Francis Gawdy, Knut. 

Edward Fenner, E/g. Fuſtices, 
John Clench, E/. 15 28. 5 

Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Knt. Solicitor General, 


_— 


Cart 1. | Audley agamſ Frank. 
; Michaelmas Term, 49. Eliz. Roll 557. 


| _ 7 al- EBT in chancery (for that the plaintiff was ſervant to the 
oG 00.6 donde lord keeper) upon a contract, and upon arrearages of at- 
whetherit could compt. The defendant, guoad that which was upon ac- 
ho range in compt, pleaded nihil debet per patriam, and quoad refiduum he waged 
PER? his law. The whole record was ſent hither, and the defendant 
had day to wage his law; and at the day was ready to make it.— 
FExnNER doubted, whether he ought to make his law here; for 
none of the clerks could remember any ſuch precedent : where 
fore, he only being in court, ſent Ke M, the ſecondary, into the com- 
mon pleas, to know their opinions; and they alfo were doubtful. 
Wherefore, de bene eſſe, he cauſed him to make his law, &c. and 

would adviſe of the recording thereof. * 


Ce 2. Davies again Taylor. 


Words a&ion- A CTION for theſe words: Thou art rotted with the por“ 
able. And by FaNNER, he only being in court, it was adjudgel, 
— try * that the words were actionable; for it is to be intended of the 
430. FRENCH Pox. — 

1. Roll. Ab. 43- 4 Com. Uig. 18. (D. 29) Ld. Raym. 710. See vide 2. Term Rep. 473. 


c 3. Beverley againf{ Beverley. / 
8 EBT in the common pleas againſt Jobs Beverley and Jig 
in a joint action, Beverley, upon an obligation; and judgment againſt dot; 
and neither of and a capius ad ſatisfaciendum iflued againſt Foſeph only. Apd 
them appear, - nd becauſe it 
| proceſs of out- thereupon, being outlawed, he brought error.— A 

Eerp mult be ought to have been awarded againſt both, as 34. Hen. 6. f. N 

a 


_— - agg? is; as alſo, becauſe it appears not by the return of the exigedh nt, 
' . | - 
Hob. 59. that the judgment of the outlawry was by the coroners (6), 
2. Sid. 122 ought to be, as 21. Hen. 7. pl. 33. is; THE COURT rer 
* outlawry upon both theſe reaſons. | 
(%) Co. Lit. 288, Dyer, 317- 8. Co. 126, Cro. Jac. 358. 631. 1 Hawk 634 
Cann 4 Razing, Scot, and Others, again / Ruddoch. 


. £#aſter Term, 39. Eliz. Roll 359. Eborum. : f 
If judgment be ERROR by fix of a judgment in the common pleas, in we 
— y againſt them; where one of the fix, vis. Razng, 1 
defendants, and one of them makes a releaſe of all errors to the plaintiff, yet be cannot plepd du 
an bar to a writ of error, in prejudice of the other defendants. . 


1 * * , 
. — . U j 
* eh, 
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* richt for an amercement in a leet. Scot and the other RAz ne, & 
1 his ſervanits, and judgment againſt the fax, . SPY 
and damages and coſts given againſt them. To be diſcharged of te 
coſts and damages, the fix brought error and the releaſe of Scot 8. C. 6. Co. 28. 
(hanging the writ) of all actions was pleaded in bar. It was there- Gro. Jake 117+ 
upon demurred, and moved that this was-not any plea. For the Jenk. 271. 
jiffcrence is, where an action is brought by divers in diſcharge of tbem- 3. Bulſt. 111 


ſloen the act of one, as non- ſuit, or releaſe, ſhall not prejudice his ard. 50. 


Palm. 152. 319. 


companions to bar them to proceed in the ſuit; as in audita querela Owen, 22. 

by divers, there the non-ſuit of one ſhall not be a bar to the reſt ; Hutton, 40. 
G 23. is. So of an attaint, 16. Edw. 3. “ Bac. Abr. 64. 

as 15. Edw. 3. Severance” 23. is 8 l 5 3.0 

« S-verance” 13. and 29 2 35 accord (a). But where an action 4) Ante, 448. 

is brought to charge another, if the action is brought by divers, the 1 2775 

releaſe or non- ſuit of one of the parties thall bar his companions: Ad. rok 

and this difference is put in 2. Hen. 4. fl. 16. And the book of 26. 10. Co. 135. 

Hen. 8. pl. 3. is to be anſwered upon this reaſon, where many were 

plaintiffs in an attaint upon a verdict againſt them in treſpaſs, the 

non-{uit of the one ſhould bar the others, is to be intended where 

they were plaintiffs before, and ſued to charge another; and ac- 

cording hereunto is the opinion of FORTESCUE, 35. Hen. 6. pl. 19. : 

(4—GawDrY held, that it was a bar; for the writ is to be reſtored () Hob. 404. 

to a perſonal duty (viz. damages and coſts, which they had loſt), Yelv. zoy. 

hich being perſonal, the act of the one ſhall prejudice the other — 8 

but the caſe of audita guerela43 well to be agreed ; for that is as well 3. Mod. 134. 

o diſcharge the execntion of the lan, which is in the realty, as of 

he goods; and therefore 30. Hen. 6. * Bur” 59. and 256. and 18. 

dw. 4. pl. 14. in an aſſiſe by two, the releaſe ot one of the plain- 

iffs is no bar for the land, nor for the damages; becauſe they enſue 

de realty, —PoyHaM, C. J. The difference is good law, where 

any are actors by way of charging another, the act of the one ſhall 

rejudice the other. But otherwile it is where they are plaintiffs to 

ilcharge themſelves ; for, in the firſt caſe, the law preſumes a folly | 

them to join with one, who might diſcharge all (c). But others (9) ;. Mod.! 33 

le it is on the part of the defendant ; for it is not in him to ap- Carth. 7 

int who ſhall be joined with him in the action. And, when they * Mod: 30g. 

ecompelled to join in a writ of error, or attaint, to defeat a judg- 

ent, it is not reaſon, that the act of one ſhould prejudice his com- 


th; nions (). And the caſe would be more miſchievous ; for the (4) ante, 448. 
And aiutiff might bring an action againſt one whd ſhould co/lude with Moor, 17. 

ſe t u, and ouſt all the reſt of their writ of error, or attaint. But, if 3 a ep 
33 o be plaintiffs in debt, and they be barred by an erroneous judg- gee alſo, L. 


nt, and coſts are taxed againſt them, arid they bring error to avoid Rax. 1403. 
le colts, the releale of the one ſhall bar the other; for it was * * 
ir folly to join in the firſt action. Wherefore, c. — Afterward, Dougl. 407. 
ng moved again on another day, PoyHami, CV ENCH, and FEN= _. 

, agreed that it was not any bar, Gaw vv abſenie; and it was ; 
adjudged, and day given to examine the errors, | | 


Davy againfl Matthew. E38 3. 
| Hilary Term, 40. Eliz. Roll 146. | 
CTIONE FIRM: Upon a ſpecial vetdict the caſe was, The grantee of 
ce for twenty years lets it for ten years, rendering rent, a leaſe for rute 
condition, that for the non payment, the leafe ſhould . 


ed, may enter ſuch unde | | | pet 
wi. her, 3 1 for a condition brokers. 1. wy Abr. 473. Co. Lit. 45.3, 


KO. ELIZ. PART 11, Xx ceaſe. 


LS 


650 


Davy 
againſt 


MaTTHEw- 


1. Saund. 240. 
1. Leon. 62. 
Strange, 408. 
« Will. 234. 
| ugl. 187. 
3. Ter. Rep. 
396- 


C481 6. 


In reple vin, if 
the defendant 
makes conu- 
ſance under a 
grant from A. 
and the plain- 
tiff pleads a 
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ceaſe. The leſſee for twenty years by deed grants all his intereſt, 
and term, to the leſſor of the plaimiff. The leſſee for ten years 
attorns (a); the grantee, for the rent arrear afterwards, enters: 


and, whether his entry were congeable ? was the queſtion.—It waz - 


moved, that his entry was congeable by the common law: for the 
condition being, that for non-payment his eſtate ſhall ceaſe, it ſhall 
be without entry, and a ſtranger may take advantage thereof; as ap- 
pears 11. Hen. J. pl. 17. And if he cannot by the common law, 
yet he is a grantee of a reverſion withirpthe ſtatute of 32. Hen. g. c. 
34. to have advantage of the condition; for the words of the ſtatute 
are, that * the grantee, his executors, or afligns, hall take advan- 
<« tage of a condition,” which word « executor” is neceffarily to be 
intended of a grantee for years. And the caſe of Matures againſt 
Weſtwood (b) is, that ſuch a grantee ſhall take advantage of a cove- 
nant. Wherefore, &'c.—CLENCH and FENNER held that, in this 
cafe, he ſhall take ad vantage by the common law: for the eftate ſhall 
ceaſe without entry; for, beginning by parol, it may ſo determine. 
And, if he cannot by the common law, he may clearly by the ſta- 
tute; for by that leaſe made, the leſſor hath the reverſion, and the 
grantee hath that reverſion and rent, and is within the intent of the 
ſtatute; for he hath the entire reverſion. And of that opinion was 
Gaw'DyY, that he was within the ſtatute ; but he doubted whether 
he might by the common law. Wherefore, Por hau abſente, it 
was adjudged for the plaintiff. vi 213.5 | 
() The neceſſity of attorument is now taken away by 4 & 5. Ann. c. 16. (6) Ante, 


Goge 617. . . 
Helier aganf/ Whytier. | 
Michaelmas Term, 40. © 41. Eliz. Roll . 
EPLEVIN. The defendant made conuſance as bailiff of Herbert, 
maſter of the requeſts, for damage feaſant ; for that one Richard 
Arch let the land WHERE, in 1. Edw. 6. to one John Arch for eighty 
years; that John Arch, 2. Elia. granted it to Fane Arch, and that 
ſhe in 35. Elia. granted it to Sadler, who in 31. Eliz. conveyed it 
to Dr. Herbert his maſter. The plaintiff confeſſeth the leaſe and 


— vic ng grant to Jane Arch, aud further alledgeth, that ſhe took to huſband 


A. he muſt tra- 
verſe the laſt 
grant. 

Ante, 30. 
Poſt. 918. 


8. C. 6. Co. 14. 

8. C. Moor, 

881.687. 

Gr 3 42. 

2. Vent. 212. 

Cro. Jac. 299. 
681. 


Yelv. 221. 151. 
2. Bulſt. I. 
Cro. Car. 581. 
Lut 1538. 

5. Com. Dig. 
112. 


one Tarr, who in g. Elia. granted it to the plaintiff; and traverſes 
the grant to Sadler. And thereupon the plaintiff demurred. —Tax- 
FIELD and FOSTER, for the defendant, moved that the plea was ill; 
for he by his firſt grant pleaded, hath confeſſed and avoided the 
grant alledged to the defendant, and therefore he needed not tra- 
verſe it; for where the plaintiff conveys to himſelf title before the 
defendant's title, there a traverſe is not requiſite ; but otherwiſeit is, 
where he conveys an after-title, for there he ought to traverlc, 
otherwiſe his title is not good; and in proof thereof relied upon 33: 
Hen. 6. pl. 28. 2. Edw.6. r. 02 65. GobrRE TL contro. 
Here ought of neceſſity to be a traverſe to the grant alledged by the 
defendant, for that is neither confeſſed or avoided by the allegation 
of the firſt grant; for a confeſſing and avoiding is to confeſs it, and 
ſhew it to be by a defeaſeable title; as 5. Hen. 7. ph 13. where 3 
feoffment is pleaded by the defendant, the plaintiff faith, that tit 
feoffor diſſeiſed him, and infeoffed the defendant, &c. and there: 
fore cited Partridge's Caſe, Dyer, 171. And it may be that here, 
after the grant to the plaintiff in 9. Z/iz. that Jane Arch had tit 
and granted it to the defendant.— And of that opinion were GAV 
and CLENCH, for this laſt reaſon alledged; eſpecially as the uy 


WH particular eſtate; for in the firſt caſe if the other well entitle him- Ante. OY 
| {ef by an elder feoffment, he ought to traverſe, but not in the laſt 6. Co. 28. 
caſe; becanſe a man may come to a fee-fimple by divers means, viz. 

by difſe;in, and tort, or by lawfitl means; but he cannot come to a 

particular eſtate but by lawful means. Therefore, when one enti- Ante, 456. 
. tes himſelf to a particular eſtate by an elder grant, he ſhall not tra- 

a verſe the laſt grant, but ſhall compel the other to ſhew by what title 

x he chims it after the eigne grant: but he agreed to the caſe 1. Elis. 


e Dyer, 171. where he entitles himſelf by a mere ſtranger, there hge 
t ought to traverſe, &c.— And after, upon another day, with the 
4 aſſent of CI EN H, abſente Ga w Dr, it was adjudged for the de- 
is ſendant. | | | | 5 
g 1 | Brograve ngainſt Watts. F enn es . 
4 JT)FTINUE for goods. The defendant pleads how, upon a Tait petinue will 
ie | depending againſt the plaintiff in the court of requeſts, à lie for goods 
* commiſſion under the privy ſeal was directed unto him out of that —— 35 2 
18 court, being then ſheriff of London, to ſeize thoſe goods, and de- guifratim from 
er liver them to the maſter of requeſts ; whereupon he ſeized, and de- the court of 
it livered them accordingly. And it was thereupon demurred; and 13 6 
8 Gl TRY, » 040. 
adjudged without argument for the plaintiff; for the commiffioh or, 349. 
ite; was againſt law. For if a man be ſued in a court of conſcience, and 4. Inſt. by N 
vill not obey, his body is to be impriſoned, and no commiſſton ought 1. Roll. Rep. 
to be awarded for the taking of his goods. Wherefore, &c. + . * 166, 
2. Ch. Caf. 43. 1. Vern. 421. Cro. Jac. 341. 1. Bac Ahr. 589. 2. Mod. zgg. Tothil, 176. 
3 4. Bac. Abr. 42g. . Mock 288. 3. Bl. Com. 444. Cowp. 419.—8 ee 5: Geo. 2. c. 36 
ar ; ; 
hty 1 Ardes azamfl Watkins. Car 8. 
hat Ante, 637. | | ; 
d it HE taſe was how moved again; and Gawbyr and Fenntr, and Debt lies by an 
and CLENCH agreeing with them, held, that the deviſe was good, aſignee of part 
and and well ſeverable: for as to that objection; that a miſchief may ror any" 
rles happen to the tenant, that he ſhall be ſubje& to two actions and veral deviies of 
AN- diſtrefſes, that is his own fault; for if he pays his rent, he ſhall Part of a rent. 
ill; award it: and the ſame miſchief is, where he deviſeth part of the — 
dhe i verſion and rent, which is agreed on the other part to be well Ante, 637. 
t: <20ugh 3 and although a contract, or a thing in action, cannot be Polt. 851. 
he transferred nor divided, yet rent only may be. For it is a thing 1. Roll. Abr. 
% n poſſeſſion; for he doth not grant the action, but the law gives ELIE 
ere, it 28 incident to the rent. And Huntleys Gare (a) is expreſs, 140. e 
n 33 vhere a deviſe was of a reverſion upon a leaſe for years, with the 4. Mod. 81. 
nitro. dent to a man and his ſiſter, and the heirs of their bodies; the gig. 36. | 
he ddter dies without iſſue ; the brother dies having iſſue; the heir Carth 9 
wm had the moiety of the rent. Por HAM 2 contra. For the difference t-.Init. 304. 
30 BY" be, when part of a reverſion and rent is granted, that is good; 1 Ball. , 
mn but when the rent is ſevered from the revertion, it is otherwiſe 1 4. Bac. Abr. 
ne bor then it is but in nature of an annuity, which cannot be granted 35s: 
ther» ty parcels, but entirely; but an annuity or rent only are grant- tra bad 
heres — 5 becauſe they are things of continuance, and are not 


And the reaſon of Huntley's Caſe (a) is, becauſe the = 
(4) Ic · Eliz. Dyer, 316. 
X x 2 | 


rent 
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that Jan⸗ Arch was pollefed 3 5. Elis. and granted it to Sadler. But Ueetes 
por fan and FENNER © centra. For Pop hM ſaid, there would wt 
be a difference, when a feoffment is pleaded, and when a grant of a 


9 


—ꝛvy— — ooo_ Y 
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An action on cT ION upon the caſe. W hereas he had ſuc; an action of debt 
' againſt a ſheriff 


Co. Lit. 139. 1. Leon. 44. 10. Co. 135. Hard. 317. Went. g6 —See 8. & 9. Will. 3. C. 11. f. 7. 


I. Kon ſon and the plaintiff's daughter, the defendant aſſumed to give: 


oy 


Assis rent is divided with the reverſion. _ But notwithſtanding, in regard 
aan three of them agreed, he conſented that judgment ſhould be entered 
Warxzi#s. for the plaintiff, —NoTE. That in the argument of this caſe, a caſe 
was cited in this court, Eaſſer Term, 28. Eliz. Rell 344. where ; 

Poſt. 35 Qeviſe was of an entire reverſion and rent, which was void for a third 
part; becauſe it was holden in copite, and debt was brought for two 

parts of the rent, and adjudged maintaiuable. | / 


ca . | Bonner ggainſ Stokeley. 
$4 Eafter Term, 40 Eliz. Roll 131. 


the caſe lies againſt J. S. wherein proceſs continued until he was outlawed; 
for an eſcape on and he thereupon ſued a capias utlagatum, which was delivered to the 
a cap. utlog, defendant, being ſheriff of che vill of Nottingham, by force wheredf 
rx 4 he arreſted him; that afterwards he let him at large, the plaintif 

© 70% not ſatisfied; and therefore had brought his action. The defendant 
a7 = 4a demurred; and after argument at the bar for the plaintiff, none being 
5. Co. 88. b. there for the defendant, THE Cour held clearly, that the action 


xg "pI well lay; becauſe the plaintiff hereby was delayed of his debt. 
Fitzg.” 163. Bull. N. P. 65, 2. Strange, 901. Onflow's N. P. 63,—Sce. 31. Eliz. c. 3. . 3. 


4 


A Anonymous. - 


If debt be ExROR of a judgment in the common pleas againſt three execu- 
brought by exe- . tors. The error aſſigned was, That one of them died, pend- 
e and one ing the writ, before judgment. And WarBERTON moved, that 

ic after ſever- MF 8 f 
ance, the writ this was error ; but when one of the executors plaintiffs dies, this 
does not abate. is no error, for they might be tevered. — But THe Coo Kr held it 


Ante, 625- no error. 3. Hen. J. pl. 1. 48. Edw. 3. pl. 11. 1. Leon. 44. 


C48 1. | Levett againfl Hawes. 
AT OQE ; Ante, 619. 

A father cannot PHE CASE was now moved again.—PorHaw was of opinion, 
dien on a bo. + that the action ought to have been brought by the ſon, aud not 
niiſe 1 by the father; for the promiſe is made to the ſon's uſe, and the 
tm, to give a ordinary covenants of marriage are with the father to ſtand ſeiſed to 
ho foinces. the ſon's uſe ; and the ule thall be changed and transferred to the 
deration ſon, as if it were a covenant with himſelf; and the damage for nor- 
marriage. performance thereof is to the ſon. And of that opinion was Few 
a NERR. CLENCH doubted. Ga w DV was abſent. Dow 8E, of cout- 
ſel with the plaintiff, cited a caſe adjudged in this court, Curdinal v. 

Moor, 550 /ewes, where in confideration of marriage betwixt the defendant 


U. 31. x 
4 ſtock of 1001. to his ſon: and for non: performance of that promiſe 


91 Mar. the father brought the action, and adjudged maintainable. IA E. 
. CovurT willed him to ſhew that precedent. Et adjournatur.— Aud | 
it was afterwards adjudged for the defendant. Mich. 43. & 44-3 es 


„ Walker again Nicholſon... - bear 
Covenant on an FYOVENANT. And declares, That the defendant by inder. 
ee Boa 7 ture had bound himſelf apprentice to the ' plaintiff for ſera! 
"ng 8 Replication, the cuſtom of London, that an infant may bind himſelf. ve. If thi 
1 departure in pleading. Co. Lit 304- 2. 3 Leon. 40. 1. Lev. 81. 1+ Sid: 14% Cro. Car. / 
„ und. 117. 5. om. Dig. gþ 1. Lerm Rep. 287. erz 
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vears, and had covenanted, that he would not depart within the WI ix 
iid term; and ſhews that he departed within the term; whereupon againſt 
he broyght this action. The defendant pleads, that he was within 
the age of twenty-one years at the time, &c. The plaintiff replies, 
that the cuſtom of London is, that any infant above the age of twelve 
vears may bind himſelf to be an apprentice, &c. Upon this replica- 
lion it was demurred im law, and the cauſe ſhewn, for that it was a 
departure in pleading (a).—FL EMING, the Queen's Solicitor, moved, 
that it was not any departure, but ſtands well with the declaration; 
and in proof thereof cited 21. Heh. 7. pl. 17. and anſwered the Year- 


A 


bt Book of 37. Hen. 6. pl. 5. that where a cuſtom is alledged generally, 

; that any one may deviſe, &c, he cannot maintain it afterwards by 

ne another cuſtom, that an infant may deviſe; for there be divers cul- 

of toms THE Co ux r ſeemed to doubt thereof, wherefore they would 

if adviſe; but they ſaid, that, notwithſtanding this cuſtom, a collate- 

nt ral covenant ſhall not bind an infant. Et adjournatur. © | 

lg | (a) Vide 4. & 5. Ann. c. 16. 

vl - Fas. 
Quarles aganft Fayrchild. Carr 13- 


all not 


PROHIBITION, ſurmiſing, that the church of Brian in Corn- A probibition 


wal was a donative, and that king Henry the eighth was ſeiſed g inſt « foir 


in fee of the advowſon thereof, and granted it to Charles Brandon, for induction, if 
{rom whom he conveys title unto himſelf ; and that one Ainſworth, tere be a doubt 


> pretending it to be preſentative, and that he was patron, preſented 3 the % 
h the ſaid Fayrchild; who ſued in the court of arches to have induction; native or pre- 
1 and cited V. Forth, who had it of the donation from the plaintiff, ſentative. 


41 who appeared, and appealed to the delegates, and died. The plain- co. Lit. 344. 


tiff comes in pro intereſſe ſus, and pleaded this title, that he had this 2. Keb. 876. 
church as a donative; and becauſe this plea was refuſed, he obtain- OS ws 10 


ed a prohibition. And now conſultation was prayed; for it was 
moved, that the plaintiff was not an actor there, and the plea is de- 
termined; and therefore there is not any cauſe for a prohibition, — 


10 Pornau held, that confultation ought to be granted ; becauſe the 

mw efendant claimed nothing but induction, which cannot any way be 

** prejudicial to the plaintiff: for if it be a donative, the induction is to 
40 no purpoſe; and i: it be preſentative, the other can have no remedy +» 


\the bor the profits until induction, nor try his right 3 and therefore no 
noo- on to prohibit it. And although Forth be dead, the ſuit is not 
Few eiermined, as it was alledged; for it is made to the judge, and he 
ouo- cio is to bring in the party who pretends intereſt. Wherefore 
de Court may well grant conſultation to proceed. — And ſo was 
ant be opinion of THE wHoLE Cour, and conſultation was granted. 


omile | Bowes againſ} Paulet. 5 Cat 14. 
Tut ENROR in an aſumpſt. Wherein the plaintiff declared, An ofunp/ will 


promiſe of the 


#l. 3 Nestion he, being indebted to the queen, had aſſigned unto her; obligor of a 


bear to procure any proceſs againſt him for the ſaid debt until n__— 


nder: %% Term then next following, promiſed unto the plaintiff to an aſſignment 
ſeren e him 2001. The defendant pleaded mon afſumpſit, and it was of ito the + 


band againſt him, and judgment given for the plaintiff.. The de- den, 
e | . b. 
ſendant brought error in the exchequer chamber, and aſſigned it, + or 


- becauſe 1- Saund. 210, 
| Cowp. 128. 


Ni cuore. 


Whereas the defendant was obliged to him in 200l. ; which ob- not le on the 


that the defendant, in conſideration that the plaintiff would for- bond in conſide- _ 


65 Hillary Term 41. Eliz, In R R. 
nove becauſe there was not apy conſideration.And ſo held all 74s Jus. 


VP 


aan Ticks AND BaRoNs ;' for, by the aſſignment of the debt, it was 
Pauxr zr. conveyed to the queen; and therefore the forbearance of procuring 
of proceſs was not any benefit or caſe to the defendant; for it light 
have been awarded againſt him for the queen, notwithſtanding the 

plaintiff's promiſe. 8 the judgment was reverſed. 


Car 15. Stanton againſt Saliard, 


The ſheriff may N RROR in the exchequer chamber of a judgment in the queen's 
—_ ſong | bench in an 52 it, wherein the plaintiff declares, that he 
age. being ſheriff of Her, the defendant aſſumed, in confideration the 
Ante, 338. laintiff would levy an execution for the defendant, to pay unto him 
Moor, 468. 699. uch a lum as was allowed by the 28. Elia. c. 4. for a ſheriff to take. 
Co. Car. 287. Upon non afſumpjit pleaded, it was found for the plaintiff, and ad- 
„= oe 103. judged for him: and error was brought, and aſſigned, that there 
1. Ab Rer. = was not any ſufficient conſideration. —And of that opinion was 
+76 © GLANVILE, Juſtice; for at the common law, a ſheriff ought not 

- Jones, * to take any fees, but it was extortion; and this ſtatute is only to 
* diſcharge a ſheriff from extortion, if he take ſueh fees only as are 
1. Hawk. 317. given him by the ſtatute : but the ſtatute gives him not any means 
T9: to obtain them; for he ought to execute the writ at his peril, other- 
2 118. wife he ſhall be puniſhed; and it is not any excuſe for bim to ſay, 
2- Term Rep. that the party would not pay him his fees ; and if he execute it, he 
t55* _* cannot have an action of debt, nor any other remedy ; for the fees 
8 given him by the ſtatute is not any debt in him; and ſo it was ad- 
judged in the common pleas in Sir Stephen Some's Caſe, when he was 
ſheriff of London. — But THE OTHER JUSTICES AND BAROxs held 

it to be. a good conſideration: becauſe the execution was made at his 

requeſt, and was a benefit unto him; and by the ſtatute a ſheriff 

may lawfully take his fees, and therefore may take a promiſe to have 

them paid him; and therefore they were of opinion to have affirmed 

the judgment. | | 


7 — cannot Bur then another error was aſſigned, For that the action was 
his own cauſe, brought by Suliard by the name of ſheriff of Eſex, and the tales de 


his own cauſe. VOM . 
2. Burr. 1856. circumſtantibus was returned by himſelf. —And for this cauſe the 


Caf. Cro. Law, judgment was reverſed. 


8 fbf Clyncard's Caſe. 
The caption of LITNCAR was indicted upon the 8. Hen. 6-c. 9. The record 
— was, ad ſeſſionem pacis, Ec. per ſacramentum A. B. C. D. et ali- 


it was taken on orum legalium hominum de comitatu prædiclo preſentatum exiflit, E. 

the eath alu and it appeareth not that it was per ſacramentum 12. far if it were 

Men. a 2 , 1 
preſented by a leſſer number, it was clearly ill. Wherefore it wa 

6. Hen. 4. . Teverſed. * 3 

At. Edw. 3. 31. 2. loſt. 387. 3. Inſt. 30. 2. Hawk. 307.361. 3. Bac. Abr. 232. t- Bl. Rep. 719 


Burr. 1088. 1. Will. 249. 
C402 17. | | Crouther's Caſe. 

Aconſtable may ( ae was indicted, for that a burglary was committed 
be indtcted for A in the night by perſons unknown, and F. S. gave vote thereof 
— pry unto him, being then conſtable, and required him to make hue and 
Jon. but the cry, and he refuſed, &c. Exception was taken to the matter of the in- 
place of notice dietmient, becaufe it hath been adjudged, that an hundred ſhall not be 
2 ale. charged with à robbery committed in the night, becauſe they are not 
Z Weng ooo e Wo 
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bound to give attendance; no mere ought conſtable to do it in Oxournan's 
the night. — But 4LL THE Cop r held the indiftment to be good Cane 
notwithſtanding : for it is not like to the caſe of an hundred ; be- 
cauſe it is the coaſtable's duty, upon notice given unto him, pre- 
ently to purſue. And it was ſaid, that in every caſe where a ſtatute 1. Hawk. 2. 
prohibits any thing, and doth not limit a penalty, the party offend- 1 Hawk. c. 24+ 
ing therein may be indicted, as for a contempt againſt the ſtatute. *** 


AxoTHER EXCEPTION was taken, becauſe he did not ſhew the 
place of the notice. — And that was held to be material. Whereupon 
the party was diſcharged. 3 | 

g : Kelly againſt Walker. 5 2 == oo Ga 
PROHIBIT ION. And ſurmiſeth, That the defendant was a A declaration in 
cl-rk, and made an aſſault upon his ſervant, and he coming in 1 
aid of his ſervant, and to keep the peace, laid his hands peaceably court refuſed to 
upon him; whereupon the defendant made an aſſault upon the plain- receive a plea 
tif, and he defended himſelf: and afterwards, that the defendant triable at com- 


5 : — : 1 4 : . 
ſued him in the court chriſtian before the delegates, pro violentd in- — > Day _ | 


jefticne manuum ſuper clericum, where he pleaded all this matter, and the Court will | 


that if the defendant had any hurt, it was de ſon afſaul? demeſne. But r 
the court chriſtian would not allow of that plea, but proceeded to tence pronoun- 
ſentence againſt him, and fined him ten pounds, and awarded da- ced. | 
mages to the clerk. The defendant confefleth, that the . plaintiff F. N. B. 177. 
pleaded this plea in the ſpiritual court; but he ſhews that the plaintiff Souꝶ ** 
was condemned there for non- attendance upon that ſuit; and tra- b Term Rep. | 
verſeth the refuſal of the plea. And it was thereupon demurred.— 882. 

GoprREr moved for a conſultation ; for the ſuit was well begun *: Term Rep. 
in the ſpiritual court, it being for the beating of a clerk, by the ſta- 3. Term Rep. 3. 
tute of Articuli Cleri, cap. 1. And this plea pleaded there, was well 

triable there; as 1. Rich. 3. pl. 4. and 46. Edw. 3. pl. 32. And 

then the allegation, for the taking away the juriitiction of that | 
court, is well traverſable ; as where a cauſe is alledged for removing (a) i. Com. Dig, 
of a ſuit out of an ancient demeſne-court (a), it is traverſable ; as 6 355* 

Fm. 4. pl. 1. and 27. Hen. 6. pl. 4. Wherefore, &.—Gawvpr 

held, that this caſe was out of the ſtatutes of Articuli Cleri, and of 

Cincumſpectè Agatis; for here the party had good cauſe to beat the 

clerk; and as to the traverſe, it is not good; for the ſurmiſe is nat 

traverſable. But he agreed to the caſe of an ancient demeſne; for 

therwiſe the lord ſhould loſe his franchiſe. But it is not ſo in the 

ther caſes 3 as in the caſes alled ged, to remove a plaint in a recordare, 

1s not traverſable.— And of that opinion was ALL THE CounT. 

Vherefore it was adjudged for the plaintiff, 


Lowe and Terry's Caſe. Can 19. 
\ UDITA QUERELA. The caſe was, Two were obliged in a 1ftwo perſons 
- ſtatute, the defeaſance whereof was, that they and their Fee to do an 
ves, upon requeſt, ſhould make aſſurance of ſuch lands as ſhould . 
8 deviſed. The breach aſſigned was, That a deed of feoffment requeſt be made 
lhewing what) was offered unto Terry to be ſealed, and he re- e and he 
iel, Ke. Whereupon the plaintiff demurred ; for it was al- breach as tu 
dged that this requeſt to one is void, for it is to be made to both; both. 55 
30. Hen. 8. © Condition” 109. and 33. Hen. 8. © Fointenants” 60, 1. Roll. Ab.q54 


But 4LL THE CoURT held, that the breach was well —_—_ f. Wed, C 
| | $'3e 


upon an x1.z- iſſuing out of that land, upon a demiſe made by her and her huſ- 


F 8 * * : - P 
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5 


Lowe and for although the requeſt ought to be to both, yet they needed not 
Tznnr'sCartto be together at the time of the requeſt, for then peradventure he 
ſhould never find them: wherefore if he required the one at one 
time to ſeal it, it was good; and he might requeſt the other after. 
wards, and it had been good: but when one refuſeth, it is a breach 
preſently, and therefore the ſtatute is forfeited. | | 


— 


Vacerainty | SECONDLY, It was alledged, that the plea was uncertain ; for the 
3 deed tendered was of land in the pariſh of St. Magnus, and the de. 


Ante, 1011 viſing of the deed is alledged to be in parochid St. Margaret, and the 
tender and refuſal in parochid diftd, which is uncertain ; for it ap- 
pears not which of the pariſhes is intended. —But THE Courr 
held it to be well enough; for it ſhall be intended the pariſh men- 
tioned in the plea, and not the pariſh mentioned in' the recital of 
the deed. . | | 


Cart 10. or | Walfal againff Heatb. 
| Michaelmas Term, 39. & 4o. Eliz. Roll 3104. 


Alcaſe for years JD) EPLEVIN. The avowry was, that J. S. ſeiſed of lands for 
bt bones reg the life of Sb // his wife, in right of his wife, the reverſion in 

deed js void as fee to the baron; he and his feme made a leaſe for years without | 
to the wife; a writing, reſerving al. rent per annum: the baron, being indebted by 
OY Arg obligation, made the ſaid Sy/i his wife executrix. The debtec | 
inſtead of Shy brings debt againſt her by the name of Jabel, and recovered ; and 
is void; anda upon a writ of fieri facias a devaſtayit was returned, and thereupon 


not be delivered an elegit awarded; and the ſheriff returned, that Jabel had 4]. rent 


er uf liberum hand, and delivers the moiety of that rent, and thereupon he 
— 1 avows for the ſame.— And it was N demurred ; and adjudg · 
le 


f 

| 

( 

( 

| 

Sav. 111. ed ill for three cauſes. —FirsT, Becauſe a leaſe for years by bare: 
2 146. and feme without deed is void againſt the feme.--SECONDLY, The re- g 
pe 7 covery againſt Iſabel is void againſt Sibyl; and the ſheriff cannot 
3: Co. ay. b. extend her land. —Tn1RnLy, The ſheriff delivering the rent with- ö 
. out the land, fo as there is not any reverſion, it is but a ſent - ſeck \ 
4. Bac. Ab. — and a bare rent cannot be delivered ut liberum tenementum.— Whert 
fore it was adjudged for the plaintiff. 

ones 1. Andrews againſ Needham. 0 

| |  Michaghnas Term, 40. & 41. Eliz. Roll 2421. £ 

If the Iii (COVENANT. The breach was aſſigned in hoc # Whereas th: WW o 
— rob > defendant, being leſſee for years, covenanted at the end of the g 
ae, the al. term to leave and yield up the tenements well repaired to the pla. tt 
| my pleadit in tiff; that he had not left, &c. The a II wo one i 
to covenant Blunt was ſeiſed in fee, until by the plaintiff diſſeiſed, who let to 1 
i. raged the defendant; and — — re-entered; who enſeofſa Bi i, 
1. Wood's Con, J. S. who is yet ſeiſed, & c.— And it was thereupon demurred ; n 4 
, adjudged a good r. . , 
„ 5 | m 

ob 

g in 

int 

W; 
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Faſter Term, 
41. Eliz. In the Queen's 5 Bench. 
Sr John Popham, Kut. Chief Fuftice. 
Sir Francis Gawdy, Ki.. ©. 
Edward Fenner, E/g. » > Fuſtreer. 
John Clench, Es. 


r Edward Coke, Kut. Attorney General. 
&r Thomas Fleming, Nut. Solicitor General. 


* 
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Domina Ruſſel againſt Gulwel. 800 „. 
Hilary Term, 41. Elis. Rell 191. | 


EBT upon an obligation of 5ool. conditioned for the per- If a leſſor coves 

T) formance of all covenants, articles, and agreements in ſuch nomad _ 5 
an indenture, betwixt the plaintiff on the one part, and cepting me. ga 
the defendant on the other part, on the part of the ſaid Gulwel to cloſe, a tortious 
be performed. And in the faid indenture was contained, that the _—_— _ 
laid / ady Rufſel let to the defendant certain lands called Eyford- cepted cloſe is 
Paſtures, excepting a cloſe called Zyford-church-cloſeeÞ The de- _ breach of a 
fendant pleaded, that he had performed all the covenants, &c. The e ee 
plaintiff aſſigns for breach, that the defendant entered into the i contained 
cloſe excepted, and thereof diſſeiſed her. Et f, c. The defen- in the leaſe. 
dant demurred in law.—CovEnTR ry, for the plaintiff, moved, that , gy, Ab. 431. 
it was a breach; for the exception is an agreement that the leſſor 11. Co. 30, fl. 
{hall retain it: for an indenture is the deed of every the parties; — 2 
and therefore the diſturbance of the plaintiff from the occupying Moor. _— 
thereof is a breach of the agreement; and therefore 11, Hen. 7. Salk. 196. 
pl. 22. Plowd. 134. and 14. Hen. 8. pl. 15. are, that an indenture 11. Mod: 179. | 
is as the words of both parties. And this caſe is put in Plowd. 67. Comb. 163. 
by MonTAGUE, that if the leſſee diſturb the leſſor from enjoying 1. Vent. 87. 
the cloſe excepted, it is a breach of the agreement. Wherefore, 
&,—And of that opinion was Ga w DV: for the words in an in- 
denture. put in the generality ſhall bind both parties, and ſhall be 
taken to be the agreement of each party; and to that purpoſe 
cited 35. Hen, 8. Dyer, 37. 21. Hen. 7. pl. 37. that a reſervation  * 
rent is as I covenant on the leſſee's part.—PorHAu and Fen- | 

NER © contra. They agreed, that an exception is an agreement of 
the leſſee, that the land excepted ſhall not paſs by the demiſe ; but BY 
it is not any agreement that he ſhall not occupy. But ſometimes 
an exception is an agreement that ſhall charge the leſſee; but that 
ls, where he agrees on his part that the leſſor ſhall have a thing 
debor; which he had not before: as if he lets lands, excepting a 
way, or common, or any other profit a prender, that is an agree- 
ment of the leſſee's that he ſhall have the profit: and if he be 
obliged to perform all the covenants and agreements, if he diſturb 
in this, he ſhall forfeit his obligation; for there the leſſor hath an 
tereſt in the thing excepted. Wherefore, &c.—Afterwards it 
vn at another time moved again: and Por HM (aid, that he had 
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| 
| 
| 
| 
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Roset conferred with, the other Juſtices, and the greater part of then ; 
agoinſt agreed, that this exception is not ſuch an agreement as is withn n 

 GuLwsL. . *＋ e, | 
the intent of the condition of the obligation; and that the oh. h 
gation is not forfeited by this diſturbance. Wherefore it was 2d. 
judged for the defendant. ET | 


No nonſuitafter And here the plaintiff would have been nonſuited, and could 
demurrer ar- not; becauſe ſhe appeared once in this Term. And the demurrer 


_ %. Was argued. Wherefore, &c. Vide 11. Co. 50. e 
Poſt. 675. x 8 . 5 


Michaelmas Term, 40. & 41. Eliz. Roll 387. 


If a leaſe be RESPASS. Upon demurrer in law, the caſe was, That a lese ſti 


* 


his other lands, eipe by that name: and when he names houſes in the firſt part of 


. And. 123- excludes houſes and woods : and therefore it was reſembled to the 


2 as an for life was made to J. D. by indenture; and after by ano. re 
muſt beg ul. ther indenture he let it to J. Spark for gg years, after the expitz-. uf 
ledged. tion or determination of the firſt leaſe, Frames vixerit ; and fur. 
ther grants to F. Spart, ſurvivor of them, that after the death of 
the ſurvivor of the ſaid J. Spark the lands ſhall remain to the exe 
cutors of J. S for twenty and one years: J. D. died; and No 
after him J. Spark dies inteſtate : Whether his adminiſtrator ſhall WW»: 
have this term? or, Whether it ought to have veſted in the exc- U 
cutor as a purchaſe, and not in the teſtator ? was the ſole queſtion; ch 
and for that vide 11. Hen. 4. pl. 34. 45. Edu. 3. pl. 31. 16. Edu. z. 
« Duid Juris Clamat,” 22, 14. Elia. Dyer, 309. — TuE Cova 
delivered not any opinion to the matter in law: for, in regard of 
an exception to the pleading, judgment was given againſt the 
plaintiff, viz. for that the defendant pleaded his freehold. The 
plaintiff by replication ſhews, that a leaſe was made by indenture 
to J. D. for life, and after let to 7. Spark for ninety and nine 
years, &c.; and a grant further, per indenturam predifam, that al- 
ter the death of J. D. and J. b, that it ſhould remain, &c.: be 
Ante, 10! and the ſecond leaſe is not pleaded by indenture : and predifon * 
refers to the firſt, whereto 7. Spark was a ſtranger, and therefore 


Gd 4s. 5c ill. And for this cauſe it was adjudged againk the plaintiff (s). ſc, 
Casx z. 185 Ewer again Heydou. | | t 
INE Ante 476. In the Exchequer Chamber. 

THE cafe was now moved again, and the error aſſigned in point of 
+7 va WP T law.— After argument, ANDERSON, WALMSLEY, GLAN- | 
in evo counties, VILE, SAVILE, and KINGSM1L, agreed, that the houſes in Water: ho 
waa 9 ford did not paſs by that deviſe z for properly, honſes will not pals 


in J. with all by the name of the lands; for they cannot be recovered in a pre 


n the deviſe of the land in Lawton, in the county of Oxon, and in the 
the her = B. ſecond part of the deviſe deviſeth only lands, and adds there fer 
do not paſs. meadows and paſtures, that expoundy what he intended by lands 

' 47%: vis, arable land only: and it ſhall not be intended to paſs mender 


2. Roll. Ab. 49. and paſture, unlefs he had added them: and the addition of them 


1. Roll. Ab. 47. - p M3 1 , « | zn two y 
7* caſe g. Elia. Dyer, 261. A man hath land in a vill, and int 
rn , hamlets of the fame vill, and deviſeth all His lands in the vill, a 
ee in one of the hamlets, the lands in the other hamlet 
Ney. . dot; bur if be had deviſed all his lands in the vill, the land 
comp. 299- 363. $08. Dougl. 759. 1. Term Rep. 195+ 2. Term Rep. 498. : | 1 


- Eaſter Term, 41. Hlia. In BR R 659 
in both hamlets had paſſed. But naming the ane hamlet; it ſhall Berz 


1 . . £ 

. Hue. Wherefore the judgment wrs Hime, (a) — But PaRIAN — 
i. ind CrExxk ſeemed to doubt therein. F ber — _ 
i Penraddock againf Mt. | Gains: 


Vide ante 234. t | | 

THE judgment was affirmed. But it was now debated, whether coqs are allow- 
coſts ſhould be allowed to the defendant in the writ of error, able in every 
by the 3. Hen. J. c. 10.—FtRsT, Becauſe no coſts were recoverable —— vip 
zu the firſt aftion.—SECONDLY, For that there is not any execu- fore — 
tion to be had, but an abatement of the nuſance.— THIRDL x, In ſued. 
regard that it appears, that the writ was not ſued for delay, but Ante, 234-614, 
upon 2 doubtful matter, which hath been oftentimes argued in this 8. c. f. Co. 101. 
court. Bur notwithſtanding theſe reaſons, it was reſolved, that Cro. Car. 145- 
coſts are allowable in every caſe where a writ of error is brought 1. jc. 146. 

fore execution ſued. And notwithſtanding that the matter was 1. Vent. 166. 
doubtful, yet there was not any cafe but that coſts. are allowabte. g. OG C496 
ut it is in the diſcretion of the Court what coſts ſhall be allowed: — 25 * 
but they muſt not at all deny it. Wherefore it was awarded, that 834 977: 1072. 
the plaintiff ip the writ of error ſhould pay coſts. _ 
1450 - 524. Ld. Raym. 1403 · Ante, 617. 
Sce 13. Car. 2. c. 2. 8. & g. Will. 3. c. 11. and 4. Ann. c. 16. | 


le 


8. 


is 


Paget againff Crumpton. Carr s. 
DROHIBITION. For that the plaintiff was ſued in the caurt 'An occupier of 
chriſtian, for a taxation towards the reparation of the church _—_— 
f Belbroughton ; within which pariſh. he had land in his hands, chargod — the 
but was not an inhabitant within the pariſh, nor had any houſe repair of the 
therein, The queſtion was, Whether the cuſtom of a pariſh (which — 
as alledged) for taxing thoſe who had lands in their manual oc- another pariſh; 
upation within the pariſh, but inhabited elſewhere, towards the end; on being 
eparation of the church, and providing of books and veſtments, — render ary 
de good or not !—PoPHAM at the firſt was of opinion, that it was enquire of the 
tot good, becauſe they who inhabit not within the pariſh, have Jag. Sg. g 
dot any benefit of the divine ſervice there; there being no reaſon OT oi 
o charge them: But afterwards a precedent was ſhewn, 33. Elia. 2 Roll. Abr. 
efcries v. Faſler, in this court; where it was adjudged, that they 759: 297 p = 
ho occupied land within the pariſh, although they inhabited in Sat. 164. 
mother place, ſhould be contributory to the Du of the Bulſt. 20. 
hurch without any cuſtom; becauſe, otherwiſe, all churches 3 php og 
ould fall to decay. If one might purchaſe the greater part of the 1. Vent. 367, 
and in a pariſh, and reſide elſewhere, all the charges would fall 3. Mod. 148. 
pon the poor of the pariſh, But it was ſaid to be agreed in that Tiob. 6 
* by A Ros re ne, rendering a firm rent, and he in- 2. Lev. 102. 
abits out of the pari is leſſee ſhall pay towards the reparations 3* Nrn. 2688. 
If the church, and not the leſſor. * that opinion 4L L. THE — Ow” 
VSTICES here agreed: er Porha n mutavit gpinionem.—SE CON D- | 
!; It was moved, that in this ſuit, they of the ſpiritual court 
ould try the quantity of the land, for they were taxed according 
o the rate of their land. And they pretended that he hath more 
ad there than in truth he hath, which is always triable at the 
"nmon law. — Sed nen ellocatur, For the principal being ſuable 
| : ther ez 
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PacrrT- 
ga 
Ca uur rox. 


Cast 6. 


The plaintiff 
muſt prove the 
identical pro- 
miſe laid in the 
declaration. 
Ante, 79. 


Moor, 470. 
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there, the circumſtances concerning it are inquirable and trig 
there alſo. "Wherefore a conſultation was awarded. 5. Co, 66, 


| Munday againfl Martin. 


A SSUMPSIT. Whereas the plaintiff the firſt of None, 
35 Eliz. had delivered to the defendant three cloths; that the 


defendant in conſideration thereof aſſumed to pay 30l. one mojery 


within a year following, the other moiety within the ſecond yeit 


enſuing. Upon non afſumpfit, the jury found, that the delivery wx 
on the firſt of Auguſi, 31. Eliz. and all the reſidue ut 8 and, 


Comp. 671. 766. Whether this was found for the plaintiff or defendant ? was the 


Nougl. 665. 
1: Term Rep. 
240+ 447+ 


C48 7. 


To make the 
tithe hay of the 
firſt crop is a 
good medus for 
non payment 
tithe for the 
latter maths. 
Ante, 363. 446. 
475+ 


on a farticular 
day to feal a 
conveyance of 
all the landshe 
then had. Yu 
If a convey» 
ance, dated 
erohteen months 
nfterword:, of 
all the lands he 
then had, is 
not ſubſtantial- 
ly variant from 
the agreement. 
Ante, 344- 
Poſt. 66 2. 


queſtion.— And adjudged for the defendant. For this is not the 
ſame aſſumpſit whereof the plaintiff had counted, but differing 
from it. Wherefore, &c. | 


Johnſon again / Awbrey, Vicar of Bradfield in Berks, 


 DROHIBITION for tithes claimed of hay of the latter maths; 

and alledges. a preſcription, that in conſideration the occu. 
piers of that meadow hath uſed to make the hay of the firſt maths 
into cocks, and to ſet forth the tepth cock for the vicar, they ha 
uſed to be diſcharged from the payment of any tithes for the latter 
maths.—W1LLIAMs moved for a conſultation, becauſe the ſig. 
geſtion is not ſufficient : for he doth no more than the law re 
quires. —But THE CouRT held it to be a good preſcription and 
reaſonable. 

Coke cited one Nichols Caſe to be adjudged in this court, that 
tithes ſhall not be paid for the raking of corn, unleſs it can be 
averred, that they were foul rakings, and covinous, to defraud the 
parſon, &c. Gedolphin, Rep. 384. 5 


. 2. Eq. Ca. Ab. 735. 2. Peer. Will. 521. 


5 Keble againſt Brown. 


SSUMPSIT. Whereas the plaintiff the 22d January. 38. Elz 
bargained with the defendant for all his lands in Yarmuut; 
and they agreed to ſtand to the order of one Sharberough, for the 
ſum which the plaintiff ſhould pay, and what affurance the de. 
fendant ſhould make; and that they promiſed, the one to the 


other, to perform that order made by Sharborough ; and alledgeti 


in fact, that the ſaid Slarborough, the ſaid 22d January, 38. Eliz.p 
pointed, that the plaintiff ſhould pay ſuch a ſum for the land; an 
that the defendant ſhould make an indenture of bargain and {ale 
of all the lands which the defendant zen had in Yarmouth. And 
ſhews further, that on the 14th September, 39. Eliz. be deviſed 
and rendered to the defendant an indenture of bargain: wheredſ 
he ſold to the plaintiff all the ſaid lands which he hen had in Yar- 
mouth, habendum to him and his heirs, ſecundum conclufimnen i 
agreamentum predifium ; which the defendant refuſed to ſeal. Tit 
defendant pleaded non afſumpfit, and found againſt him to his d- 
mages of 300l.—It was now moved by Gopprey, in arrell 
judgment, that the indenture of bargain and fale js not warranted 
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by the agreement; and therefore the defendant was not bound to Resu 

cal it, becauſe it might be, that he had other land on the 14th ag ant 

September, 39. Alix. than he had at the time of the agreement, on 

the 22d January, 38. Elia. and the aſſurance ought to have been 

made of the land only which he had at the time of the agree- 
neat —Of that opinion were GawDy and FENNVER. For the 

* \ſurance is not drawn according to the agreement; and therefore 

the he needed not ſeal it, although he had not in truth any more 

. lund on the 14th September, 39. Eliz. than he had on tlie 22d 

5 January 38. Eliz. and in proof hereof was cited Strode's Caſes 

bor, 218.—But Por HAM e contra. For although the indenture 

” varies in words from the agreement, yet if it varies not in ſub- 

th ſtance, it is not material. And therefore, if he hath no more land - 

the than he had 22d January, 38. Elia. he ought to have ſealed it: 

"nh for it ſtands with the agreement. And if he hath, he might re- 
ſuſe ; and it ought to be ſpecially ſhewn on his part; for it is not 
neceſſarily to be intended. And always, if the aſſurance drawn 
zzrees in ſubſtance with the covenants, although they vary in 
words, it is not material. As if it were covenanted to aſſure all his 

hs; lands in D. and the aſſurance is drawn by particular names, yet it 

cu. s c00d.— 2rd Gawpy conceſſit. But ſaid, that here it is ſpecially 

ney appointed, that he ſhall make aſſurance of all the lands, which he 

hal bad at ſuch a time, which differs much, &c. Wherefore, &c. 

"ner Z: odjournatur,—The matter was afterwards referred to com- 


up promite, N | 

and Holiday againſt Hicks. Cart g. 
HE caſe was now moved again (a), when 4L L THE CoURT re- 1 10 

1 ſolved for the plantiff: for by the contract, and receipt of the gold, & — 

e money, the property thereof was in the plaintiff. ut 2 ſiver, 

| an his CON vic- 


FENNER ſaid, that it was adjudged, where a ſervant takes gold tion the owncr 
from his maſter, and changes it into ſilver, that the maſter ſhould ſhall have re- 
hae reſtitution of the ſilver by the 21. Hen. 8. c. 11.; and this was ſtitution of the 
Hanberrie's Caſe, — Wherefore it was adjudged for the plaintiff. 45 3 638. 
But afterwards, error being brought thereof, it was reverſed; 2 746. 519. 


4 for LL, THE JUSTICES AND BakoNs reſolved, that this action Noy, 128. 


ess not for money found, unleſs it be in a bag or cheſt. << qo 
uth; 5 8 Stiles, 347. 
the Loft, 90. 2. Hawk. 281. 4. Bl. Com. 368. 2. T. Rep. 750 
de- | To R 3 
the 7 Gay againſt Kay. PE. Cann io. 
get RESPASS. Upon demurrer the caſe was, That a feme re- Where the cu. 
La covered dower of the manor of Fremington, wherein were many tom of a manor 
- opyholds for life, and a cuſtom, quod. dominus pro tempore mighit — 


miſe for one, two, or three lives in poſſeſſion, or in reverſion. demiſe in poſſ-(- 
pon a-writ of habere facias ſeiffnam, the ſheriff returned, that he ſion or rever- 


iel dad delivered to the feme the third part of the manor, viz. ſuch 8 
reby everal tenements (reciting them particularly), whereof a copyhold dower, tha! 
* enement in the tenure of Alice Pilcher was one. The tenant in 1 
) 


ower kept court, and granted the ſaid copyhold tenement to the „erſiön does not 
pantiff, and to two others for their lives, habendum jp} mortem fall into poſ- 
Wice Price. The tenant in dower afterward died; and then {fon during 


, a 2 . - . . > h - ni 
| of Alice Price died. The lord enters; the plaintiff enters; and the —_ — = 
ted ve rant. Sed wide Mor, 95 contra. 1 Ro. Ab. 499 · Moor, 147 Godb. 142+ 2 * all. he. 


8 Jac. 99. Owen, 4 3 Leon, 226. to Mod. 99. 2. Mod. 17 F , 
CICeNualit 


Gar defendant ouſts him: and, Whether this grant by copy in fees. 
againſt fion, which was not executed during the life of the tenant in dove 
* be good or not?? was the queſtion.— WILUIAMs, ſerjeant, move 
Gilb. Ten. 204, for the plaintiff, that it was good; and ſaid, that it was fo adjudged 
Dougl. 565. in the common pleas, 28. Eliz. Brag v. Bourn; and Sir Petey Cary 
Moor, 147. v. Southcott, in this court: and in 17. Eli. Dyer, 343. in Arundel. 
| Cafe, Wherefore, &c.— And of that opinion were Pornay ang 
CLENCH, Juſtices, they only being in court, and were ready tg 

have given judgment accordingly. For Por HAM ſaid, that it was 

now without queſtion held to be good, although it were not execyt. 

ed in the lite of the particular tenant who granted, although it were 

4+ Co. 23 b. doubted in the Earl of Arundel's Caſe, Trin. 17. Elia. For the 
| reaſon why tenant in dower, or a particular tenant, may grant z 
copyhold in reverſion, as well as in poſſeſſion, is the cuſtom, and 

thereby the grant is warranted ; and therefore there is not any dif. 

ference in either of the caſes: but one who hath ,a particulz 

eſtate in a manor, cannot grant a copyhold by parcels, or demiſe 

part, and retain the reſidue himſelf, And therefore, if a fene be 

endowed of ſeveral copyhold tenements, ſhe cannot grant part of 


| Ante, 103: them by copy ia poſſeſſion or reverſion. Wherefore, &c. 


The lordof a But H. WraT took exceptions to the pleading. FirsT, Be. 


manor 3 cauſe it is not alledged, that any the ſeryices of any of the free. 
3 holders was allotted to the feme, but the demeſnes, and copyboll 


may hold aſpe. tenements only; ſo as ſhe hath not any manor, nor can keep any 


cial cure, but court, nor grant any copies, &c.—But PorHAm held clearly, that 
not a court ba- . , : , J, | 
— ſhe might notwithſtanding ; for although ſhe, having no ſervices, 
Co. Lic. 88. 2. cannot have a court baron, yet ſhe may have a ſpecial court for 
en this purpoſe ; and it is good enough: and ſo it was adjudged in 
Sir Chriſt. Hatton's Caſe for Wellingborough, where he had twenty 
copyhold tenements, parcel of the faid manor, granted unto hin 
by the queen; and becauſe ſome of them refuſed to come to his 


court, they forfeited their copyhold. Wherefore, &c. 


The ien SECONDLY, He moved, that the grant is not well pleaded ; for 
of the per m. he pleads it as a grant in poſſeſſion, and not as in reverſion, The 


* record was viewed, and it was, that he granted fenementa predifs 
per nomen of a meſſuage which Alice Price held for liſe.— And it 
was reſolved to be an incurable default; for it is not alledged, 
that he granted the tenement in reverſion; and the per nomen wil 
not help it. Wherefore for this cauſe it was adjudged for the 
defendant. 

. | Colchia againſt Colchin. 
The heir of a ESPASS. Upon a ſpecial verdict the caſe was, Baron and 


copyholder may eme 2 to them and the heirs of the baron. Tht 
ſurrender a re- garon dies. e heir, in life of the ſeme, before admittancy 


— = pf OY ſurrenders into the hands of two tenants, who might take fu 


before admit- render by cuſtom : and, Whether it were a good ſurrender? vn 
tance ; pod if it the queſtion.— Tnx Cour without argument ruled it to be good- 
be to nin —Angd it was held by PorHan and Fennus, that if a ſurrende 


life, re 8 n 
in Tee, the ad- be to the uſe of one for life, remainder in fee, and the tenant fir 
_— ol. life is admitted, that is ati admittance for him in remainder. 

life, admits him in remainder. Ante, go. 81. 1. Roll. Abr. 499. 4. Co. 23. a» Cro. Jac. 31. . 
4. Bac. Abr. 331. Co. Lit · G07 4. in 8. Gilb. Ten. 212. a. Term Rep. 198. 484. Lad 


* 
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* : | Lord Hunſdon ngarnff Baker. | Care 12. 


ved ONSTRANS DE DROIT, for certain lands in ward to the, ,, 
M queen, for the nonage of John Baker ; whereof an office was ge drii for lands 
rye! found for the queen. They were at iſſue in chancery, and the re- 0 2 _ 
left cord ſent into the queen's bench io be tried. A challenge was now cood cauſe of 
and made to the array put in by the Attorney General for the queen; be- thallenge to the 
7 to cauſe Thomas Kemp, ſheriff of Kent, who r eturged the panel, was ſheriff is - boar 
was tenant to Lord Hunſdan. A counter plea was put in thereto, that to the plaintiff, 
ut. the faid ſheriff was tenant alſa to the queen. And it was there- tho! he is alſo 
ere upon demurred, and much debated whether this challenge were — to the 
the WW good; for it was but for favour. And every ſubject is bound in Ante, 23. 
obedience to favour the queen more than his lord, and therefore 1 


the law will not preſume the contrary; and for this cauſe the ag LAS Cora. 


dif. challenge is not good; which is the reaſon that the challenge for Co. Lit. 156. a. 
uhr the other party againſt the queen for favour, is not good. The mw 309- 
niſe opinion of the Juſtices of the common pleas was demanded, and gk. 7 
de hey doubted; but ſeemed to incline that it was good: wherefore 2. Hawk. 41g. 
t of he Court adviſed until the next day. It was then moved to be a — wo 


good challenge; for this cauſe doth not concern the queen only, but 
it concerns the heir alſo for his inheritance; and he is intereſted 


| herein. —And hereunto THE Cour inclined, but they held the 
= ounterplea to the challenge to be little material. For although 


he were tenant to both, yet he who takes the challenge ſhall have 


any vantage thereof. Afterwards, by conſent of the counſel; Lord 
that unjden waived the plea, and confeſſed the challenge; W | 
cey, he array was quaſhed, and a new venire faciat awarded. Vide 4. 
7 eh, 7. pl. 3. Oy 8. 19. Af. 8. 
in | | 5 9 
4k, Boughton againſt Gouſley. C41 13. 


INFORMATION upon the 21. Hen. 8. c. 13. f. 26, for non. re- what perſons | 
ſidence. The defendant pleaded, that he was choſen geſpeller in are conſidered 
he church of St. Paul. London, that he was reſident there by 2 be: 


The aſon of that dignity.—It was thereupon demurred ; and argued | 

n WF) WartrHoOUsE, for the plaintiff, that this was not any dignity Vide Law v. 

4 i > excuſe the defendant. The civilians divided ſpiritual func- 1 nag 50h $ 

gel, in" into three degrees. — FirsT, a function, which hath 2 Doug. 142. 
uriſdiftion 3 as biſhop, dean, &c.— 8 Eco DLL, a ſpiritual admi- 


tration, with a cure; as parſon of a church, &c.—Tw1RDLY, 
hey who have neither cure nor juriſdiction; 4s prebends, chap- 
ains, &c. And they defined a dignity to be adminiſtratio eccleſraſtira 
um juriſdiftione, vel pateftate conjunctd, and thereby they exclude 
be two laft degrees from being any dignity ; 2 mul?d fortiori, the 
ommon law dorh ſo: and to that purpofe vide 27. Hen. 6. pl. 5. 
. Edw. 3. pl. 41. 24. Edw. 3. Br. % Noſm.” 25. that an arch» 
econ is not a name of dignity : and 11. Lien. 4. pl. 40. that a 
ulon is not a name of dignity. 17. Edw. 3. pl. 31. a provoſt is 
ot a name of dignity. 14. Hen. G. pl. 14. a precentor is not a 
ame of dignity. 27. Hen. G. pl. 3. a chaplain is not a name of 
gnity. And 27. Hen. 8. p. 10. is, that if a vicar of St. Paul”: 
ach a benefice with cure, hc ought to be reſident upon it; and 
at is 2 greater dignity than goſpeiler, Wherefore, 1 

d that 


| 
ö 
; 
| 


Comp. 86. action who is grie ved. And therefore, in Weſtbury v. Powe, 


% 


664 Eaſter Term, 41. Eliz. In B. R. 


Bovonrow that opinion were PopHaM and CLENCH, c4teris Juſlitiariis ab in- 

-  *gainſft tibus, that it was not a dignity within the ſtatute : but they would 

GoveLzY- aqviſe upon hearing the defendant's -couulel. Et adjournatur,— 
- Afterwards the defendant compounded. þ... ET 


Cat 14. Fineux againſ Hovenden. 
Nuance, ACTION on the caſe. Whereas there had been a way within 


the city of Canterbury leading from St. Peter's ſtreet unto a 
ſtreet called Ruſb-market ; and that all the inhabitants of the city 
had uſed, time whereof, &c. to paſs that way; and that the plain. 
tiff was an inhabitant there; that the defendant had made a ditch 
and erected a pale croſs that way, whereby he had loſt his paſfage, 
&c. The defendant pleaded not guilty ; and by a viſne awarded 
of W. in the county of Kent, by the aſſent of the parties (in regard 
the cauſe concerned all the inhabitants of Canterbury), it was found 
for the plaintiff; and now moved, in arreſt of judgment, that it was 
a miſ-trial. x 


Conſent of par- FIRST, Becauſe it ought to have been by a viſne of Canterbury, 
— er- Vide 21. Edw. 4. pl. 31. Dyer, 299.— But THE Couu r beld it to 

| de well enough; becauſe it was by aſſent of the parties, which is 
Co. Lit. 125 a. entered upon record. Et conſenſus tollit errorem. Vide 44. Edu. 3. 
note [2] pl. 6. 44. Aſiſe, 4. Dyer, 367. And FenNneR cited Lerd Cn. 
1 303. wells Cafe to be adjudged, that an iſſue tried by another jury than 
Seren 179. it ought to be, yet, - being by aſſent, was well enough. 


An aclion fora SECONDLY, It was moved by Cok E, Attorney General, that 
nuſance will this action lies not for a private perſon ; becauſe it is a common 
—— except nuſance, and is puniſhable in a court leet only, unleſs he can 
bo ker eine ſhew ſome ſpecial prejudice, as 27. Hen. 8. pl. 27. is; and ſo it 
or ſuffersa was adjudged in this court, in Serjeant Bendlows v. Kemp, that be 
__ g might maintain an action upon fome ſpecial prejudice. And at 

. St. Alban's Term, in Williams v. Johns (a), it was adjudged, that 
Co Lit. $6. 166. Where a chapel was within a manor, and the parſon of the adjoin- 
3. Co. 23. 104- ing church uſed to read divine ſervice every Sunday, for the lord 
F. — — 76. and his tenants in the ſaid chapel ; and for that the parſon had failed 
-4 Co. 54. 142. therein, the lord brought an action upon the caſe; and adjudged 
2. loſt. 4 that it lay not; for ſo every one of the tenants might bring the 
* like action, which would be incovenient, that he ſhould be liable 
6. Mod. 46. to all their actions; but he ought to be puniſhed by the ordinary 
Ld. Ray. 493. in this caſe. But, peradventure, where there is not any other re- 


b. Hawk. 366. medy to be had than by action, there every one may have his 


where the inhabitants of Southwark had a common watering-place, 
and the defendant had ſtopped it, and the plaintiff, being an inhs- 
bitant there, brought his action upon the caſe, it was adjudged 
maintainable. But it is here puniſhable in the leet. Wherefore, 
&c.—And of that opinion were PorHam; GawpDr, and FAuxEV, 
that without a ſpecial grief ſhewn by the plaintiff, the action lis 
not.—But CLENCH e contra; for the ſtopping of itſelf is a ſpecial 
' prejudice to the plaintiff, that he cannot go that way. Wherefore 
it is reaſon he ſhould maintain the action. Sed adjournatur- 


(a) 5. Co. 72, 73. . 


Some 


Eaſter Terr, 41. Eiz. Ta B. R. 69865 
Res Some agaznff Taylor. bh © Earn 15, 
10 Nork. A queſtion was between theth for an ifurafice of land. Arte- wall be 
Por ua M. ſaid, that it had been reſplved by aLL TRE Jus- 1 arm of 
ricks, that if one be obliged to affure twenty acres of latid, the tom ofthe 
acres ſhall & accoutited actordingj to the eſtimation of the country cobntry. 


where the land lies, and not according to the męnſute limitefl in the . pong * 
ain ſtatute: | qi | aer 1, Wood's Con. 436. ; 
= | Ferfers againft Borough. a 5 
* | Trinity Term, 41. Elin. Roll 841. 


tch U PON a ſpecial verdict the tale was, A man made a leaſe for A condition to 
years upon conditions to be performed on the part of the lel. > gr on 

el for; and before the time of the perſpr hahe of the condition the left, ig noe 

ard leffor leis it to a ſtt anger for years by indenture; and then performis broken by his 


nd MN he contin, and aer,  Wherelipoy the APA fee deny e LN Ret 


I F CCC 
Hazkis, ferjeant, moved, that he wight not enter; for by his forpidtice.” : 
making a ſecond leaſe by indenture, he tiath diſpenſed with the edna 6 
condition,” | 2 we ts 1 e 4. Bl. Rep. 7 ; 

But Li THE Coutt 3 chatrg: for the eſtoppel is only between 3. Will 434. 
the leſſar atid the ſecond leffet ; ſb as the leſſor is at latge 18 r ig rne 
eh; _ to entet upon his contliyon, notwith@taiding the. e 
cond leaſe. | Rho age Sin: 

Cock, Attorhey Geert, being in colirt, faid this kzfe was clear 
bit if one makes a feoffment upon tondition, aud afterwards leyies | 


2 fine to a ſtranger, his condition is gone: — Aud judgment was then 
that WW: ven that the leflor's entry was buff. * ee eee 
20 Matüre dgainf Weſt. 11 50 . 5. 


. SUMPSIT: Whereas the defendant was indebied to kich in Forbearince for | 


6 at | luch a ſum, in conſideration that the plaintiff would give 10.9 time certam is 

that im day of payment, that the defendant aſſumed to pay at wie day; i 

join - WP" alledges, that he gave to him ſuch à day, aud that the defendant “,. 

lord - not paid. The defetidant pleaded ne aum, avd found Ante, 19. ö 
ailed einſt him: and now moved, that this #as not 4 ſufflcient conſide- Op. 149. 

led en; for it is at the plaiiitiffꝰs liberty what day he will give, ſo as 

the . give the ſame lag wherein tie afſumpft a made, if he will — 

liable a ſo there Is not any bene fit to the deteridant; Tn Cop rt he 

nary io de well endugh; for it is alledged thut he forboce it for ſuck 4 

re:. ecertian. Wherefore it was adjudged for the plaintiff: bs” 

e his 0 * | | 

_ 1 Croſs again Tytet. Tart if, 

6 0 of 4 jud ment in the 00 on leas. The errot af. An averment : 8 
* ligned was, That he defendant peared as F. 8. attorngtuth again rec 8 


an and thete is not aby ſuch J. F. 10 rtruꝶ natd. The defen- 


fore, it pleaded in nullo eff © sun + Co. Lit. 260. a. 
agedtm nullo eff xrratum, and Ip topfeiſes it. Tn Count Co: Lit-250: 3. 

e be no fror, far its againſt the recory 3 for the Court 4. Fr by, 

peru an record, that he appeared by ſuchrap attotney, and the 

7 s chopped to ſay the contrary; hut be might have aligned 


it 7. &. had not any Warrant 3 | ; 
* 1 arrant of attorney. Wherefore the judg- 
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Ty Faſter 


— 


Cain paws: - Grace Spark again f Nicholas Spark. 


nice Nicholas, Spark, the leflor (now defendant), ouſts ber. Er f, Gr. 


Vide Co. Lit. the intention of the leſſor appears, that the. executors or aſligns 


Fate Term, © - 
41. Eliz. In the Common Pleas, 


Sir Edmund Anderſon, Ki. Chief Juice. 
Thomas Walmſley, Ef. 
| & Tuffices. 


John Glanvile, £/qg. 

George Kingſmil, E. | 

Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Ant. Solicitor General. 


* 


1 


\ 


Miclaclmas Term, 40. & 41. Eliz. Roll . 

\ JECTIONE FI RME. Upon a ſpecial verdict the caſe was, 
ſolonglive, with . Nicholas Spark ſeiſed in fee, by indenture lets it to Millan 
remainder after Spark for 80 years, if he live ſo long ; the remainder after his 
— 3 — deceaſe to the executors or afligns of the ſaid William Spark for 40 
Mer, for 0 years. William Spark dies inteſtate ; bis wife (the now plaintiff) 
years. His ad- takes letters of adminiſtration, and enters, claiming the term. 


lets to B. for 
80 years, if he 


term. The ſole queſtion was, Whether this remainder for 40 jean 

— 1 _ veſted in William Spark ? or, If it failed, becauſe he had not made 
— any executor? | 75 | 

1. Roll. Ab. 916. And ALL THE JusSTICEs delivered their opinions ſeverally, tha 

2. Roll. Ab. 47: this term veſted in William Spark, and that the plaintiff ſhouid hare 


. is as adminiſtratrix to him, and it ſhould be aſſets in her hands; for 


84. b. note (4). Milliam Spark ſhould have it: ſo by the word © affigns” it is intended, 

| that William Spark may diſpoſe and make an aſſignment theredl; 

and therefore it veſted in him, and ſhall go to his executors or 2. 

| miniſtrators as aſſigns in law, and as a thing which came to thea 

from their teſtator, and not as a perguiſite by themſelves. fe 

I WAaLMSLEY faid, it never yet was queſtioned by any, that if the 

two terms had been in one clauſe, but that they ſhould have veſie 

in William Spark, as if it had been habendum for 80 years, it he 

ſo long, and for 40 years after his deceaſe to his executors : but it! 

here deviſed to William Spark for 80 years, if he live ſo lon 

4 remainder to his executors for 40 years; yet notwithſtanding iti 

all one, and the executor ſhall have it as executor, and it ſhall 

aſſets in his hand, it being in the teſtator to diſpoſe of. And it 
afterwards adjudged accordingly. 


n No rg. That in this caſe WALusLE ſaid, the difference 

Moor, 100. twixt this and Cranmer's Caſs in 14. Elia. Dyer, 309. is, bcc 

| it is there limited by way of pſe, and by the party himſelf; (0 

ſhews his own intent that it ſhould not veſt in himſelf, but 

executor,, But here the limitation is by a ſtranger, wherein tht 

is not any intention appears, but that it ſhould veſt in the le 

(a) Vide S. C. himfelf. And by this difference all the books are reconciled (o 
Ante, 658. and Poſt. 840. centro. . N 


7 
* 


— Mallary agzinf} Marriot. 1145 | Carr 4, _ 
rOKIBITION for ſuing for tithe-pigeons. - The defehdant in prohibition. 
the court chriſtian pleaded paynient, and offered to prove it by Ante, 88. 59g. 
one witneſs, and they refuſed to admit thereof without two witnel- 2 | 

ſs; and he thereupon brought à profiibition. And it was ruled, mT Jae. 26g. 
that it well lay; for it would be a greater inconvemence to bring Hutt. 24. . 
two witneſſes to prove payment of every ſort of tithes; &c, Where- Moor, 909. 
fore, &c. See Dyer, 171, in margint. 9 6 1. Vent. 491. 


5 | | | 2. Roll. Rep. 439. 
Hob. 188. Ray. 29. Carth. 144. Ld: Ray. 420. 346. 1161. 1172. 111. 4 Bat. Abr. 261+ 


g. Bac, Abr. 98; 50% 2. Salk, 547+ 2+ Burri18Jq. Cuwp: 424 ½ | 


Sands tgamfl Lane: | Car 3 
Micharlmat Term, 40. & 41. Eliz. Roll 2483. | 
* ESPABS. . Quatre averia cepit apud Stechbridge, et all lock iureg- lu tteſpaſo, 
nita fugavit, Sc. The defendant pleaded, that Lord Sands was — —4 
lian i ſeiled in fee of twelve actes of paſture in Meſfern, and he took the tion ined. 
beaſts there dathage ſeaſant as ſervant to the Lord Sandi, and by his tory, tlie deferi- | 
command, and from thence chaſed them to Stockbridge aforeſaid, and Saut need not 


| | | ». travetſe th 
from thence to Feverſham in the ſame county, ad imparcandum, Dr. place lid is ek 


— 


erm, gue ſunt eaem captio, et effu atis, unde, &c. and traverſes anpsQue declaration, 
ge. 2 quod crpit averia e. opad Stockbridge, pront, Sc. —It was Polls —4 
years bercupon demurred : and after argument at the bar, adjudged for 


he plaintiff, that the plea was ill; for the traverſe is a departure On. Lit. 283. h. 
- PITTED s. = | L owd. 230. 

rom the firſt plea, and repugnant to the matter Which induceth it: Moor, 864. 

ad as this cale is, there needed not any trayerſe at all; for Where 1. Wil. 219. 


be matter of juſtification is local, there he ought to ſhew the cauſe '+ 4k. 290. 


; ; forfſWpccially, and traverſe the place 3 but not where it is tranſitory, as 
gns oe i here: But iv ſufficeth, although he juſtifies iti another place, to 
ended Wy, que off eadern captio 4 | 


Naintiff. | . I be 7, 8 
Allen again /f Sir e Robert Saliſbuty. 2. ö can Fr) 


EBT: The proceſs upon the original was directed to the two Amendment. 
heriffs of London, and the writ was returned by two; the one = 
them was ſhieritf, the other not. It was prayed, that it might, -=< at Digs 

amended ; for it is apparent to the Court, that it was the de- 322. 


co Wherefore it was adjudged for the 


* ult in writing the names 3 and the return by one ſheriff alone had 
ing it en good, and the addition of a ſtrange natne thereto ſhall not 
wake t i — And afterwards, by advice of ALL THE JusSTICBS, 


was amended, a 
See 1 8. Elis. C. 1 4- 


Meryweather agar} Stanton. Ele . 


| * | Michaelmas Term, 40. & 41. Eliz, Roll. 3316: 1 
f; 10S EPLEVIN. The defendant avows for a rent - charge deviſed to Avowry fora 
oe him, and doth not alledge.the land to be holden in ſocage; rent-charge by 


therefore adjudged to be ill. And it was ſaid, that fo it Was geviſe ought ce 
. 7. x F | 1h he je: 
Judged in Trevilian's Caſe in this court (a). | 3 1 Sed 
5 vide 13. Car. 2. c. 24 3. Com. Dig. 30. 
(s) See 11. Geo. a. c. 19. f. 22. | | 


152 | Bir 
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Cas 6. Sir Humphrey Ferrers, and Two Others, againſt Arden. 
| - = Michaelmas Term, 40. &. Ez. Noll 170t. 
In perſonal ac- 7] RESPASS upon the caſe upon trover and converſion of an ox 
upon dearres, L Of the plaintiff's at j/bton, the Ioth June, 38. Elia. The de. 
confeſſion, or fendant pleads, that at another time, viz. Eaffer Term, 36. Bliz. in 
verdiQ, is bar the queen's, bench, the plaintilfs, and à fourth perſon who is noy 
erfonal action dead, brought treſpaſs againſt Simon Wignal and two others, of 
Ke he tains their ox taken 11th April, 35. Eliz.; that the defendants theret 
— — . appeared, and juſtified as for an heriot in right of the now defen. Wi! 
— but by dant. Upon which bar the plaintiffs demurred, and adjudged i 
error or attaint. againſt them, and pleaded all the record in certain; and avers, that WW 
$.C.6.Co.7 46. the plaintiff in the ſaid action and in this action are one and 
1. Saund. 91. 98. the fame perſons; that the ox in the ſaid action and in this is one WP" 
Lut. 14 o. and the ſame; and that the taking in this and in the other action ip! 
8 are all one; and that the trover and 'converfion, ſuppoſed in this ip 
Velv. 8. action by this defendant only, was committed by the other 'defen. Wi" 
2. Mod. 319. dants with him, and they have covinouſly and ſubtilely omitted, aud. 
— 2 193. left them out, and not named them in this action; and this defen. . 
3. Burr. 1443 dant was omitted out of the other action fubtilely, they being one 
1 5 and the ſame treſpaſs, thing, and matter, and not divers, and 
2 Bl. Acp. 75. at one and the fame inſtant of time done. Et hoc paratus fl ver. 
231. rare, unde, ' ex quo, Nr. They were acquitted in the firſt action, 
and he demands judgment, Whether the pfaintiffs to this action af 
the fame matter and cauſe ſhall be received to have and proſecute 
And hereupon the plaintiffs demurred. 

WALMSLEY and KiNGSs MIL held the bar to be good; becau? 
upon the firſt judgment, upon demurrer, the proper pi of the ox vs 
admitted in that defendant, in 'whoſe right the yiſtification wa; 
therefore the plaintiffs ſhall not habe this action without new cauſe: 
and although he be a ſtranger to the record, whereby the plaintih 
were barred, yet he is privy to the treſpaſs ; wherefore he well ni 
plead it, and take advantage thereof. And hereto the other Jult 
ces agreed, that if it be intended for one fame cauſe, that he wal 
might take advantage thereof, —But ANDEKSON and GLANVIL 

conceived here, that they were not barred ; for a bar in a wrong & 

2. Ven. 169, tion brought is not any bar, where a right action is brought; 

| where one delivers goods to keep, and brings treſpaſs againſt ti 

bailiff for theſe goods, and is barred by verdict or demurrer, ! 

ſhall not be a bar unto him in bringing detinue or accompt. Ak 

here theſe actions are of ſeveral natures; and a bar in the one cal 

not be ſaid to be a bar in the other. - War. MSLEY agreed, ti 

where it is a bar in an action of treſpaſs, upon not guilty pleaded 

verdict, he may have this new action; becauſe it appears not © 

that the verdict was upon the miſpriſal of the nature of the acid 

| ſo it is, if ſuch a caſe appears upon demurrer: but where a tit 

5. Co. 7. f. pleaded in bar to a thing demanded, and by reaſon thereof f 

| plaintiff is barred upon demurrer or verdict, the intereſt there! 

/ bound, and the plaintiff ſhall be barred from bringing a nev 
tion.— Et adjournatur, And afterwards the matter was 

arbitrament. | 9 


Pam 


3 39 
% 
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Parman againfl, Bowyer. CR Carp To 
Hilary Term, 40. Eli. Rell asg 


EPLEVIN. The defendant avows for damage feaſant in his free-A ſpecial euſ- 
R hold. The iſſue was upon the freehold ; and a\ſpecial verily ons that the 
os found, that this land is within the manor of Porchefter ; and that'copyhold ſhall 


vithin the manor is a cuſtom, that if any tenant of the manor aliens be preſenied at 


5 unds holden of the manor by writing or feoffment, or deviſeth it 1 
n. Ibis will, or ſurrenders it into the lord's hands, to the uſe of any year, or at the 
* | ienation, feoffment, deviſe, or ſurrender, præſen- next court after 
ped ther, that ſuch, alienation, feoffment, deviſe, or ſu Ir, prefe the year, is a 


yata fuerunt, et præſentari conſueverunt at ſome court of the manor 
here holden, within a year after ſuch alienation, feoffment, &c. or at 
he next court of the manor there holden, after the year; and if ſuch 5; Co. 84. a. 
_ Tx f I. f r Co. Lit. 62. a. 
non lienation, &c. were not preſented 3 prædictd, iunc hiijuſmodi 4. Co. 29. 
%, Ec. fic mini mè præſentat. ſtiould be void by the cuſtom of 1. Ro. Ab. gor. 
hefaid manor. And they further found, that one Richard Roxwle 3. Bulſt. 26. 
, . f , - 218. (ILL 
a5 ſeiſed in fee of that land, holden of the manor, and made a Crs. Jac: 403. 
ofnent of that land to the defendant; and that it was not Godb. 143. 


good cuſtom. 


= reſented within the year, nor at the next court holden for that Gru 596. 
nor: and, Whether this were a good cuſtom, and the feoffment ; 
eriſ ereby deſtroyed for not preſenting of it ? was the queſtion. | 


Aub although it was not preciſely found that a court was holden A fad omitted 
here within the year, or after the year, yet THE Cour held it in 2 ſpecial ver- 
o be well enough : for it is found by implication, being found that . 
waz not preſented at the next court after the year ; which een 
hat there was a court there bolden; ang this is ſufficient in a ſpecial & Co. 51- h. 
erdift. And if there were not a court holden, &c. then an attaint NAW OH! 

ould lie. | _ 

As to the cuſtom, ANDERSON held it to be void, unreaſonable, 

d againſt law; and therefore not allowable. For here it is, that : 

vas good feoffment for the time, and that afterward becomes void g. Oo. 64. b. 
not preſenting it. So where it was once good by the common | 

u, it ſhall be now deſtroyed by the cuſtom, and diveſted for the 

on · prelenting it. And it would be a great miſchief if the court rolls 

ould be loſt, ſo that the preſentment could not be proved, that 

e feolfee thould loſe his eſtate; and that it preſently ſhould be void 

rnot preſenting it, without any other act done, is unreaſonable, 

d againſt the rules of the common law. Wherefore, c. 

But ALL THE OTHER JUSTICES held it to be a good cuſtom, Plowd. 303, b. 
d well allowable and agreeable to law; for it is good reaſon, the 


e t is | 
„ ſhould know his tenant; for otherwiſe a feoftment may be ſo 
delt, that the lord nor others ſhould know who was the tenant; 


d this being a port- town, it is reaſon, that it ſhould be pub- 
J known who de owners therein, that they may be charged 
th the defence of the vill; and it is not repugnant to ay to 


of roy the livery which created the eſtate withqut oy act done; 
ery he livery is for the public conuſance thereof, and this preſent- 
er at is for the better public notice thereof; fo it is a corraboration 
0e be law, and well ſtands with it; and ſhall defeat that feoffment, 


t be not ſo preſented. And although the livery be defeated, this 
I well be by ſpecial cuſtom ; as the general cuſtom of the realm D 
is, 


— 
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Paxman is, that a feoffment cauſd matrimonii prelecuti ſhall be defeated by 
„et marrying elſewhere ; ſo a frechold, veſted in the heir, ſhall be di. 
rn ed by the executors ſale thereof, by virtue of a will; ſo a lex 
Ante, 640. for years upon condition to have fee, otherwiſe but a term; if the 
Co, Lit. 220 · b. condition be not performed, the fee returns without any other 20 
doing. So hy the cuſtom of London, baron and feme fell the land of 

the feme by indentyre, it ſhall bind the femme as well as a fine, 80 

hy the cuſtom there, a deyiſe of lands is not good, unleſs it be ir 

(e. Com. led within a certain time (a). Sa, by cuſtom, a freehold may be 
Pig. 199. transferred from one to another without livery; ſo it may be re. 
yeſted or defeated by cuſtom, without doing any other act. And 
therefore jt was adjudged a good cuſtom in Weymouth, in the couny 
of Dorſet, where the cuſtom of the vill was (being a port-town), tha 
a feoffment there, unleſs it be made in the — hk of ſome of th; 
maſters of the vill, ſhall be void, was adjudged to be a good cuſton 
So here this cuſtom adds here more than the law appoints, viz. that 
there ſhall he a preſentment thereof; wherefore it is good, and (tan 
with the Jaw, And afterwards it was adjudged accordingly (a). 


670 


8 8. Co. 84. 
S. C. accord. 


Carr 8. Leech again Cole. 

. Trinity Term, 40. Elia. Roll 103. 
2 wy PON demurrer the caſe was, Tenant for life (a), remaindn 
to his eldeſt ſon to his eldeſt ſon in tail, remainder to his ſecond fon in tail. 4 
” _ præcipe is brought againſt the tenant for life, and the eldeſt fon, ann 
2 in 12. Eliz. and they ſuffer a common recovery, with vauching a con- 
tail, The te- mon vouchee. Ihe eldeit ſon dies without iſſue; and, Whether 
_ 47 and this recovery ſhall bind the youngeſt ſon by the 32. Hen. 8. c. 3 

ſuffer — was the queſtion: or, Whether it were a diſcontinuance? 
ry. This ſhall ANDERSON, WALMSLEY, and KINGSMIL held, that it is ng 
2 the be any bar to the eſtate tail, nor to the remainder; for the hne 
— 1 recovered in value ſhall be in the ſame degree as the land i 
Ante, 21 js; for when a Joint præcipe is brought againſt tenant for life ad 
Poſt. 828: him in the remainder, it ſuppoſeth them to be joint-tenants; a 
2. Ro. Ab. 395. the judgment ſhall be accordingly ; and the recoyery in value ſhil 
: — 6. b. be 8 to the action. Whereupon he recovered in vl: 
— — jointly, and fo ſhall the execution be alſo; and then the recozey 
Cro. Car. 388. in value being accordingly, it is in the ſame degree as the eli 
1. Ro. Ab. 868. tail was; and ſo no bar to the iſſue in tail, nor to the remainder; 
— on Rec. for the cauſe of the bar is the aſſets recovered in value; w 
4. Salk. $68. none ſhall be admitted to ſay, that the aſſets recovered in vil 
Shep. Touch. ſhall go in other manner or degree than the record is: as whet 
Huite on Re. à recovery is had againſt a mortgagor and mortgagee, with 
cov. 206. voucher over, or againſt a lord and his villain, the land recover 
J: T. Rep. 739. in value ſhall go to both jointly ; and although theſe recoverie h 
but aſſurance of eſtate, yet they ought to go, and to be regard 
according to the law. And the ſtatute of 32. Hen. 8. c. 34. 
not make any alteration in this caſe; for WaLMsLEY faid, 
though the ſtatute is, that a recovery which is by the afſent 
him in remainder ſhall bind; that is to be intended a lawful af 
or in a lawful manner, as by voucher or otherwiſe; but not 


(a) By 14. Geo. 2 


* 


c. 20 · recoverie: ſhall be good without the ſurrender of the l 
» 4 =% - > + » * , ne 4 92 * 0 . 899 +v 


Ny 488. 
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gion brought againſt him as tenant, where he is not tenant; that Lire. 


7 : an afſent, but not a regular aſſent, nor ſuch as the ſtatute in- Gu 
ik . ads. And ANDERSON denied the caſe of Ear v. Snow, Plowden, : 
be e co be law; and yet, there where one who hath nothing, 

att * with one who is tenant, he is but tenant by eſtoppel ; and a 

| of enant by eſtoppel ſhall not draw a recompence in value. Where- 

" 8 2 contra. The recovery is a good bar; and this caſe 

be all one with the caſe of Ear v. Snow, which was adjudged by 

n. od advice. Vide Dyer, 252. And although the caſe of Sir Wil- 


lam Cordal (6) is cited to the contrary, that is not ſufficient to con- 
| ſuch a judgment. 8 | 2 | 
"Aberwards a rule was entered, that judgment ſhould be entered 
ccording to the opinion of the three JUSTICES. But the parties 
corded, and no judgment was entered. 
(5) Ante, 315. 8. Co. 96. 1. Jones, 25. Dyer, 252. 


Knot and Knot (Executors of Knot) againſt Barlow. C45. 


| Eaſter Term, 40. Elia. Roll 1945. | | 
BT on an obligation made to the teſtator, The defendant. A releaſe by an 
pleaded a releaſe made by one of the plaintiffs. The plaintiff — rg ; 
plies, that this releaſe was made without any conſideration; and d. | 
e who releaſed was within age at the time of the releaſe made. — It Ante, 43. 


z5 thereupon demurred ; and adjudged for the plaintiff, that it was ._ 27: b. 


bid releaſe; being by an infant without conſideration. . Moor; 146. 
ether ; "ONES? 1. And. 117. 2. T. Rep. 159. 
0 . . | ? 

is nc} Hilary Term, 40. Eliz. Roll boy. 2 . | 


en 'JECTIONE FIRMA of a leaſe made by Edmund Nevel, who cal- "012" LOR 
led himſelf Lord Latime;, The defendant pleaded, that long where it is not 


e une before the lefſor of the plaintiff had any thing, queen Mary wag Ar al- 
1 4 s ſeiled thereof in fee in jure corone ſue Angliæ; and by her letters oe Beckton, 


eas gave it to Sir Thomas Haſtings and Winifred his wife and to none need be 
e licirs of the body of Winifred; that Sir Thomas Haſlings died: neun in the 


= lication; 
dat Winifred took to huſband Sir Thomas Barrington; that the re- it rn 40 


ron deſcended to the queen who now is; that Sir Thomas Bar- for the plaintiff 


under ngton let it to the leſſor of the plaintiff for life, who let it to the ra 
+ Witiff; that afterwards Sir Thomas Barringtan died; and that the ter alledged by 
10 feodant, as ſervant to the ſaid Vinifred entered, and ouſted the the defendunt- 
vo air. Et hoc, Er. The plaintiff replies, that the leſſor of ade, 288. 
with es : p - Poſt. 891» 
e plaintiff demiſed unto him for years, prout, c.; and that the 
er WE {<ndant cjefted him; aBsQUE Hoc that Sir T homas Barrington _ 
ri tel 


ot t to the leſſor for life, prout, &c. And hereupon the defendant 
pe WE urred ; becauſe he takes a traverſe without making any title, 
4- VV without any inducement. Ns | 
Tus CourT held it to be well enough; for the defendant hath 
12 oided the plaintiff's title: and the plaintiff traverſeth the ehief 
E ater, which avoided his title; and it is not neceſſary to make a 
e in an vjeFione firme, or in treſpaſs : but where land is demanded, 
be 8" 2berwiſe. Yet the better way had been to ſay, that he was 
led in fee, and demiſed, &c. But it is well enough as it is. us 
25 | ea 


. 38-249: it was adjudged for the defendant.” 


Ie is noples te JF yEBT on an obligation, conditioned for ſaving harmleſs fron 


' Poſt. $94- 997- detained in priſon until after ſunſet of the ſame day, to the intent the 


| Barnes, 180, bond was adjudged to be void. And it was there cited, that in Sr 


672 Eaffer Tetm, 41. Hir. In C. B. 


Cary 17- Veal and Others againſt Road. 
Mithadinas Term, 39. & go. Eliz. Roll 1187. 


A tenant in tail ID JURIS CLAMAT. The defendant pleaded, that 
ter paſſbily, * levationis note prædictæ was ſeiſed in pace the gift 7 
cluded under N. R. AÞSQPE HOC ud ipſe tempore levationis note predifie held 
the deſcription fenementa predifia pro termino uitæ fur tantum, Sc. And thereupon 
— fer 77 they were at iſſue. It was foynd, that he held them as lands en- 

479 tailed, after poſſibility of iſſue, &c. And hereupon they prayed 
11. Co. 8- the diſcretion of the Court. —Tag Cour reſolved for the defen- 
1 dant z becauſe it appears to the Court, that the defendant hath an 
1 # 54 ' eſtate privileged from attornment (a), to be made by him: and the 
Co. Lit. 28. inducerhent of the traverſe is not any cauſe of forfeiture. Wherefore 


% 


Care 13. Morris again Lutterel. 
Eafter Term, 40. Elia. Roll 1304. 


% 


dal on, vent, "" another obligation made to C. and H. for the payment of 12, 
oing to pay it, àt a day and place, &c. The defendant pleads, that at the day of 
was _ payment, he was oing ad felvendum the ſaid 100l. to the place, to 
I uo the ſaid C. add 1 and that the plaintiff, by covin betwixt him and 
olaintiff, another ſtranger, cauſed the defendant to be impriſoned, and to be 


1. Bac, Ab. 4x8. ſaid 10ol. ſhould not be paid; and that the obligation, by reaſon 
1. Wood's Con. thereof, ſnould be forfeited ; and therefore he could not come to the 
314 Die, ſaid C. and H. to pay them the ſaid 1o0l. Et hoe, &c.—It vn 
2% 8: thereupon Yethurred; and adjudged for the plaintiff, that ſuchz 
Coy. 15. dare ſurmiſe was not any bar. SR 


Cart 13- Seryven ag ain Dyther. 
Hilary Term, 41. Eliz. Roll 1721. 


Sheriff's EBT dn an obligation made to a ſheriff, conditioned, If the 
Ante, 8 D « ſhi! R. Dycher perſonally appear before the queen's majeſty's 
Poſt. Bob. 4 Tuſtites at Neſſminter à die Paſthe in quindetim dier, to anſwer to 
de C6. ror. © J. Hant as ſhall appertain, and further to do and to receive v 
2 $h. 124. « the Cour̃t therein of him ſhall conſider in that behalf, that then, 
2. Ld. Ray. « Ec.“ The defendant pleaded the 23. Hen. 6. c. 10.— And tht 


2. T. Rep. 569. illiam Druvit's — {a) it was adjudged, that if a ſheriff takes but 
en 0 | E ; | 1 


one h it is po b 
— urety, it 15 8000 Eo 


| Slatle againff Allen. 
Hilary Term, 41. Elia. Roll 730. 


Words aQioh- f CTION for theſe words : „ Thon art 2 murc erer, and a blood 
able. 10 — and I am afraid of thee.” Upon demurrer, adjudge 
a onable. > * 


Cat ⁰ 14. 


Anonymous 
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: Anenymous. l | 2 Cart 18. 


\ CTION for words: „ The plaintiff was one of them that Ambiguous 
AFR” Mr. Phillipss houſe, and did take and carry away — N 
he « part of the money that was ſtolen.” —WaLMSLEY held, that liert ſenſu. 
of an action lay not for theſe words: for where words are ambiguous, 
eld o as they may be expounded in good or ill part, no action then 4 
on lies; for they ſhall be expounded. in the beſt fenſe ; and it may be | 
en. here intended, that he brake the houſe upon juſt cauſe, and 


ſed brought the money to another place upon juit cauſe. Wherefore, 


* Kc. And ſo was the opinion of THE OTHER Jus ricks. 

an f 5 . _ N ; * 

che 5 8 | | | 
ore Stephens againſt Lewis. Care 16. 


f 


A FINE was levied of a rent to the uſe of another in fee. The call que 
Ceſtui que uſe avowed without attornment z and ruled that hee: — 
well might (a). Exception was then taken to rhe avowry, becauſe out attornmeng: 
| he pleaded that F. S. who was the grantor, was ſeiſed of the dut if hepre- 
rom WM dent in fee; and that he and all his anceſtors had yſed to diſtrain ERS _ 
ool for that rent in the ſaid land, &c. and fo preſeribes in the diſtreſs, in the rent, it is 
y of and not in the rent itſelf. And for this eauſe ANDERSON and bad | 
to GLANVILE held clearly that the avowry was ill; far the prefcrip- 
and WY tion ought to have been in the rent: and that the law was clear 
obe berein.— WILL IA us, ſerjeant, cited a cafe 14. Elia. to be ruled, 
the that a preſcription alledged in the diſtreſs was good. - 78 


the 0 Ses 5. Ann. e. 16. and 11. Geo. 2. c. 19. dy which the necefity of attornment is 


taken away. 


dged p Trinity 


| 
f 


Deviſe. I JECTIONE FIRMA. A ſpecial verdia was found, 


. Com. Dig. 23. died without iſſue, his wife ſhould have Hayes-lands ; and dies. 
Cop. 299. 40. J. dies without iſſue: and, Whether the feme ſhall have Hayes 


Trinity Term, 
41. Eliz. In the Queen's Bench. 


Sir. John Popham, Kut. Chief Fuſiice. 
Sir Francis Gawdy, Knit. 

John Clench, 2/9.  Fuſtices. 
Edward Fenner, E/. by 9 
Sr Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


— 


Carr 1 Woodden againſ Oſbourn. 


wherein the caſe was, One B. being ſeiſed of divers 
9 lands called Hayes- lands, wr EET row boy vill 
3- Leon. 77- Cokefield and Cranfield, deviſed all his lands in Cokefield, called 
2. Danv. 5:5 Hayes- landi, to J. his youngeſt ſon, and his heirs ; and aſier, 
1. Vern. 4. in another part of his will, he willeth, that if J. his ſon 


nds in Cranfield, or only that in Cokefield ? was the queſtion, — 
And it was reſolved by THE wHOLE CouRT, that the ſhould 
have that only which is in Cokefield, becauſe there was no more de- 
viſed to the youngeſt ſon. — But Por HAM ſaid, if the deviſe had 
been to the eldeſt ſon, and that if he died without ie, that his 
wife ſhould have Hayes-lands ; there peradventure ſhe ſhould have 
all, becauſe the eldeſt ſon had all; the one part by deviſe, the 
other part by deſcent; and ſhe ſhould have all which he had.— 
Wherefore it was adjudged accordingly. 


Cain 2. Nokes again James. 
An expreſs co- DEBT on an obligation, conditioned for the performance of ö 
—— 4- all covenants and agreements in ſuch a leaſe by indenture; ; 
be evited b whereby the defendant had let to the plaintiff, by the words ge 6 
the leſſer, will miſe and grant, an houſe in London; and covenanted, that he and \ 
—jͤ— his aſſigns ſhould enjoy it without eviction by him, or any by hi 
| Tidag from the procurement, The defendant pleaded performance of covenants Bl 
words demiſe. generally. The breach was affigned, for that the plaintiff had U 
— 414. Franted his intereſt to one . and one Sovery entered upon 4. and 1 

12 let it to one Duck for years. A. re- enters; Duck brings an cjectim 

. Co. 80. b. 8 a | | or 
28 60. firme, and recovers by verdict. Wherefore, &c. Upon thi 0 
Yelv. 125 breach aſſigned, it was demurred in law. ſu 
2. Co. Dig. 560 GoperEy, for the plaintiff, moved, that the ſole queſtion wa he 


— 4 con. Whether the defendant be bound by the covenant in law _ 


Trinity Term, 41. Elz. In. RT. 675 A 
e words demiſe and grant) to warrant it againſt all perſons; Nox as 

= be taken 2 by 15 22 covenant, „That he ſhall «gf 
« hold it without eviction of the leſſor, &c.” And he held, that he An 
was bound by the covenant in law, that the leſſee ſhould have his ac-_ 
tion of covenant upon eviction z as 9. Elia. Dyer, 257. And ſo it was 
xjudged in this court in Cheyney v. Langley. And this is not taken 
away by the expreſs covenant, vide 31, Edu. 1. Voucher 289 — 4. Co. 80. 1. 
But FosTER, not being of counſel in the caſe, put the Juſtices. | 
in mind of one Hammond's Cafe in this court, to be ruled that an 
expreſs covenant ſhall take away the covenant in law.—And to this 
opinion PO HAN inclined; but THE OTHER JUSTICKs did not 
deliver any opinion therein. | | ; 

But they all held the breach to be ill; becauſe it is not averred pleading. 
that Savery entered upon a good title; for otherwiſe, there is no 4 b 
cauſe of action. And although it be pleaded that Duck recovered — ; 79-213 
by verdict, yet that is not material; for it may be upon falſe ver- Polt. 917. 
dict, and without title. Wherefore they all reſolved, that judg- 4 Co. Bo. 


d, ment ſhould be entered accordingly. — But it was then prayed for the 

W plaintiff, that he might diſcontinue his ſuit; and ſo he was permit- 

ls, ted. 4. Co. 80. e 0 

ed 8 5 ' . . 

er, Collier's Caſe. | Cann 3. 
on . ü | X 
es. PROUIBITION by Collier, vicar of Bromble,. to ſtay a ſuit in the 4 penſion 

e {piricual court. The caſe was, The church of | Bromble in the claimed by the 
855 time of Henry the third was appropriated by the biſhop of Sarum, CD 


uid and the vicar was then endowed. Upon the endowment, the biſhop mencing by his 


de. made an ordinance by theſe words: “ Statuimus et or dinamus, that wry may be 
Mad « the vicar ſhall pay annually 2ol. de frufibus uicaria to the precen- 3 — —— 
his « tor in the church of Sarum, to the uſe of the vicars choral within Poſt. 810. 
ave the ſame church.” For this penſion a ſuit being depending in the Int 
the ſpiritual court, and a prohibition thereupon brought, conſultation —— * 
** was now prayed; becauſe it is a mere penſion ſuable in the ſpiritual 269. 666. 
court. 11. Hen. 4, 85. Fitzh. N. Br. 51. | 3 


T \ . . | p - . 1. Vent. 120. 
ANFIELD e contra. It is an annuity, and annuity lies properly 263. 

for it in the king's courts; and in proof thereof was cited 1 9. 3+ Sid. 146, 
Edu. 3. ** Furiſdiftion,” 28. that annuity lies for a penſion by pre- — 306. 
ſeription; and that the ſtatute of Circumſpecꝰ Agatis, * Prohibition,” 2. Lev. 155.1 


3. is but an ordinance, as there it is ſaid, So Ed. 4. pl. 12. of an 


Ure; . 

wo annuity granted for compoſition for tithes ; and 20. Ego. 3. Annui- 
and , 32. a writ of annuity was brought for ſuch a penſjon 2s ours is, 

y his Wherefore, &c. To | | | ' 

4 But ALL Tur CovkrT reſolved, that the ſuit was well brought in 

bat the ſpiritual court. Po H HAM and FENNER ſaid, that there would 
and be a difference; where the ordinary ordains ſuch a payment as judge, 


chere the ſuit ſhall be in court chriſtian; and where the patron and 
ordinary make a grant in the time of the vacation. for there t 

charge as an intereſt. — And Gaw pr ſaid, that for ſuch a penſion . 
ſuit might be either in this or the ſpiritual. court; and that it is not 
denied by 20. Edw. 3. and fo is F. N. J. 5 1. Whereupon conſul- 
ation was granted (a). 8 


e) See the caſe of Pr. Gache v. the Biſbep of Londen, 2. Strange, 879. in point, 
| Sparks' 8 7 


it was c anditie. traters, 


6%ꝙ © Tala Term, 41. Ez. Io R R. 


c Sparks" Caſe. 


The leſſee of a FJECTIONE FIRM.Z. Upon 4 ſpecial verdi& it was found, 


dekeg ciectment Fbat a Copyholtier made a leaſe for a year, excepting one day. 


on alcaſe allow- Which was warranted by the cuſtom. The leſſee being ouſted by 2 
— the cul- ſtranger, brings an ejections firmæ: and, Whether it lies or not? wa; 
— — queſtion.— And all THE Cour held clearly, that it well lies, 
(469) 524. 535: POPHAM faid, if there were not any cuſtom, yet it ſhould be good 
oſt. 717, 728. againft all but him who had the inheritance, and the freehold. 80 
4: Co. 26. it is, if a leſſee for will at the common law had made a leaſe for years, 
9. Co. 5s. b. YQwd'Gawpry conoęſſit: for the tenant at will is only diſſeiſor, and 
— — £ the leaſe is good againſt him; as 12. Edu. 4- pl. 12. is —Fexwer 
ſaid, that anciently an cjectione firm;e was but in nature of atreſpaſs, 


114.231 9 \ - 
al and no term was recovered ; and therefore it is not reaſonable but 
that it ſhoukt tie for the leſſee.— But Po HAM ſaid, if a copyhold 
be granted for years by copy, he ſhall not. maintain an ejedione firme 
at the common law. Wherefore, &c.— And afterwards it was ad- 

judged for the plaintiff. 208 
C481 5. Withers againff Drew. . 
EET, E.aſter Term, 40. Blix. Rol! 

A EBT on an obligation. Upon a ſpecial verdict che caſe wa An 
e D ö * ene was indorſed to ſtand to the arbitration of four arbi 
a0 o ax the award be made in writing, ready to be delivered to 


= 12 7 the parties before the fixth day of January then next following. The 
but not if is va. ar bitrament was made the fifth of Fanuary, bet wixt the hours of eight 
ries Nm the and nihe in the night: and, Whether the defendant be bound to 
—— perform it or not? was the queſtion.— After argument by FLEA- 
ſubject ofthe Ine, the Dueerr's Solicitor, for the plaintiff, and by TaxrIEL D, fir 
arbityztion i ex- the defendant, THE COURT refolved, that it was well enough for 
the time; and that the defendant ought to perform it; for it is 
ons, it zver that made before the ſixth day. And although it be made in the night 
3 one of the fifth day, it is well enough; for things done in the night, 
— where perſonal attendance of another is not requiſite, are good: 
put here is not any perfonal attendance neceſſary, but to have notice 
of the arbitrament given him ; which may be at any other day after 
being demanded and delivered. And an arbitration is a judicial act, 
which may be well done in the night; and one Sparrow's Caſe, 33. 
Eliz. was cited to be ruled accordingly. HER | 

But afterwards, upon another day, TANF1ELD moved another 
exception againſt the arbitrament, That it was of a thing out of their 
ſabmiffon ; for the ſubtniſſion was about an incloſure between 
Jarton. Down and North-Down, and the arbitrament wis of an in- 
cloſure betwixt the defendant's down and the down of J. S. and 
jt is not averred that they be all one; and then, although the 

iſſue was © nul tiel arbitrament,” yet the breach not being 
2Mgned, there cannot be any judgment for the plaintiff. —And 
this was held tobe a material exception by CLExNcH and FENNER, 
ceteris Juſtitiariit abſentibus. Whereupon the judgment was ſtayed. 


Sir 


- N 


* 


Trinity Term, 41. Eliz. In B. K. | _ 


Sir Richard-Lewfon'apainft Redleſton. Caves.” 
ROR of a judgment in the common pleas, in treſpaſs of bat- A writ'sf en- 
DU 
a Fik sT, Becauſe the writ of the roll of enquiry of Uamages . —4 * 
i was awarded to the ſheriff of Lenden in this manner: eo Pot. 209; 701. 
N « preceptum eſi vic. London quod inquirat,” Where it "ſhould de l. 
a « inquirant.” But it was ordered by the Court to he amended za Hawk. 38. 
0 for it was but a default in 'the clerk, which is amendable: And zel a 
b. it was moved, that the writ was good; and therefore the rel , 1204. fk. 
id ſhould be amended (a). But it was held, that there was not an 
R cauſe; for the'writ ſhall 6frentimes*be amended-by'the roll, but mot 1 
s, e conver ſo. 3 J i ICE . hat tbe 
ut A $ECOND ERROR afligifed was, for that ihie writ is, preripe, &c. plate named m 


d % inquirant per ſacrothviitum proboram, Ex. e civitate predifid, the midgin. 
and there is not any mention of uny city before. But it was held 


It 
d. to be well enough; for it refers to the matgin: and it is forme- 

times de civitate, ſometimes de balliud. Wherefort the judgmemt 

() See 4. Kg. Ann, e. 16. | 
Arundel again Arundel. cn . 

* EX: Trinity Term, 40. 'Eliz. | ; . 15255 
* FPRROR to reverſe a ſine levied 21. Elia. TAN PI EU aſſigned iu ting a fine 
to three errors. — FIRST, Becauſe the writ of covenant wllere- the diu is 
ve upon it was levied bare 'zefe.the ſecond of January, 21. Klia. and 88 
ht the dedimus poteflatem to take the conuſance bare date the ſame ſe- it, and tho* 
to cond day of January, reciting: quod tum breve tonuentionis, pendet, Wc. 1 to 
* whereas it was not dependiog until the return, which was was O&ad. —— * * 


for Hillarii. Vide 18. Hen. 8. pl. g. and 2.) Bdeu. gi pl. 11:=SECONDLY, ſo, and recites 
* Decauſe the writ of dedimus- poteflatem was dlrected Ragero Man oid the writ to be 


depending ; and 


wy militi, whereas he was not then knight; and that was now con- the fine will be 
oht ſeſſed by pleading in nullo g erratum.— FHiR DL, Becauſe the good before 
ht, concord is entered to be made before three Juſtices of the common f d Juices 
0. pleas, whereas Roger Mantucod was the fourth Juſtice there, and ting the other. 
. not named. a of Ante, 275» 46 8. 


But on the other ſide it was thereto anſwered, FiRs r, That it, nn. 
was not error; for the writ of covenant is pendent when it is pur- 75 2. 
chaſed. Vide g. Hen. 6. pl. 54—SECONDLY, That it is contraty 2 Inſt. $14. 
to the record, and it cannot be alto for error. Dyer, 89. * . 
Tuiapx, That it is not error; for a fine may be levied before .. b 
three Juſtices (a), omitting the fourth. Wherefore, &c. ro, Jac, 11. 

Gawpy-and FENNER only in. court held as to the frf, that it z 
was not error; for the writ is pendent preſently upon the purchaſe 3; Mod. 14. 
thereof: for if a ſtranger purchaſe the land before the return Benz . 
thereof, it is champerty; as 30. Edu. 3. is. 80 10. Edw. 4. pl. 13. me. T 4 
if an appeal be purchaſed within the year it ſufficeth, althoygh.it Cruiſe on Fines, 
be not returned within the year (). To the other two errors they 5. 
ſpake not, nor ſeemed much to regard them, Et adjournatur, 


2 


60) Vide 4. Hes. 7.C. 1. of Fines; 23+ Ex. c. 3. ſ. 2. and 10, & 11. Will, z- cd 14. 
2 The day of fuing forth a writ is the commencement of the-ſvit, 3. Burr. 1423+ 


% 


WE 391. L. Ram. 4j. 


: * 
be amended 5 : 
the notes ofthe te quod juratores affidant danma pccafione afſumptionis predifle 


jury after error 
ught.” 

Ante, 112. 150. 

Poſt. 781. 866. 


Cro. Jac. 185. Houe conventions, and the judgment thereupon was awarded to be 


2. jones, 212. 
1. ku 47.83 
Bunb. 283. 
Cro. Car. 338. 
Will. 33. 
Strange, 1197. 
1. Burr. 383. 


. CLENCH and FEN NEN, being only there. No TE. That this vn 
after in nullo rt erratum pleaded. But this error was not afligned 


C481 9. 
 Qyare impedil. 


wy * Roll. Ab. 751. 
Cro. Car. 221. 


3- Co. 44- 
. 2- Ld. Raym. 


800. %. * 
, 1. Com. Dig. 
334» 


Cart 10. 
A deviſe to a 


22 rs 
« ſet, and let, 
for his ward; 
given him as 
authority only, 
and not an in- 


full age of Anthony: and, Whether this were a good leaſe for an) 


Co. Lit. 113. 
Cro. Car. 362. 
Carthew, 272. 


I Salk. 218. 1. 


Cowp. 464 


- writ of covenant the verdict was entered, qusd afſidant dumna occa: 
the jury to the- clerk was well, viz. that they found for the plain- 


was done here in Brome and Hare's/Caſe; and therefore he prayed 


allowed: but, THE Cour being full, the judgment was then 


Trinity Term, 41. Eliz. In B. K. 
Madox agemft Dawſon. 

W Michaelmas Term, 40. & 41. Eliz. Roll. 555, | 

RROR of a judgment given in Shrere/bury in an oſumpſit. The 

error aſſigned was, Becauſe the entry of the verdickt was 


whereas it ought to, have been. occaſtane non performationis ofſump- 
«© tionis prædictæ. And that was held to be a manifeſt error; and 


a judgment cited , accordingly betwixt Pain and Pie, where in a 


erroneous.—But now TANF1ELD moved, that the note given by 
tiff, et aſſident damna tantum; and that which was added thereto 
was the miſ-entry of the clerk, and may be amended. And foi 


a writ to the mayor there to certify it : and had it by the order of 


upon the record, but ore tenus, c. 


The Biſhop of Glouceſter again / Veal. 


F Mok to reverſe a judgment in quare impedit.— TUR IAST. 

ER Ros affigned was, for that the plaintiff declares, that a 
ſtranger was poſſeſſed for years, and deviſed it to the plaintiff; and 
ſo by aſſent of the executor he had it; and he doth not fay virtvt 
legationis pradifie. See Bolles u. Naſſebam, Dyer, 254.—SEconDLy, 
Becauſe he ſhews how the church is void by the deprivation of the 
incumbent, and he doth not ſhew for what cauſe ; for it imay be 
for ſuch a cauſe as the queen ſhould have the preſentation; as if 
it were for ſimony, by the ſtatute of 31. Eliz. c. 6 —Tr18DLY, 
Becauſe the value of the church is found to be gol. per annum, and 
the judgment is, quod recuperet damnum, vz. medietatem dicti valer: 
dictæ ecclefice per dimidium units anni, gue ſe attingunt ad 201. which 
is not according to the precedents.— Vet none of theſe errors were 


affirmed, 


Pigot „ 

EIN TIONE FIRMA. Upon a ſpecial verdict the cafe vn, 

Anthony Poulter ſeiſed in fee of this land, deviſed it to Anthm 
his ſon in tail, with divers remainders over, and made one 3½ 
overſeer of his will; and willed, „that he ſhould have the edv- 
« cation of his ſon until he attained to hij age of one-and-twent) 
« years; and to receive, ſet, and let, for the ſaid Anthony, the ſaid 
« jands ſo given to him, and thereof to account to the ſaid Au 
«and the fad Beft to be allowed all his charges which he ſhow 
« expend about his bringing up.” Be makes a leaſe for ſera 
years in his own name, which was to continue half a year after the 


of the term I was the queſtion : for it was found that the ſud 
Anthony, the fon,” was not yet of the age of twenty-one years, m 
that Beſt was dead, —FosTER moved, for the plaintiff, that this u 


1. Ld. Ra 33 Prec. in Cha. 461. Eq. Abr. 83. 8. Vin. 162. | Brow. P. C. 45h 
Brown's Ch. Rep. 73. is netir, & p. 75. 3- Bac. Ab- 40g · Powell on Der. — 


Trinity Term, 41. Eliz. In B. R. 679 
0 72 3 4 
not a leaſe by virtue of the authority; betauſe he made it in picor 
his own name, reſerving the rent to himſelf: and he hath exceeded + 3 1 
his authority in letting it beyond the age of Anthony: and he hat 
he not any intereſt to let, for it is appointed that he ſhall be account- 
Fag able, which he ſhould not be, if he had any intereſt in the land. — 
15 GawDY, held, that Bet had an intereſt by this devife, and ſo the 
np- leaſe is good during the minority; and to that purpoſe cited Dyer, 
nd 28. Hen. 8. fo. 26. And the intent of the deviſor here ſhall be 


na conſtrued, that he gave unto him ſuch an eſtate as he might ler, 
as and not that he ſhould make leafes in the infant's name; for then 
be the infant might avoid them. And whereas the words are, “that 


| by « he may let and ſet for Ambony,” it is thereby to be intended, 
ain that leaſes ſhall be made for his benefit, und not that they ſhall be 


eto in his name; and this leaſe is void for the remainder after Anthony's 
0it full age, and for no more.—FENNER and CLENCH held, that 
yed whereas he hath authority to let and et, it is only at will; for there 
r of is not any other certain gime appointed: and he is not otherwiſe 
way authorized than in nature of a bailiff, to account; wherefore he 


ned cannot make any leaſes but at will. —PoyrnaMm held, that he had 
not any authority, nor could have any, to let jn the infant's name; 
for ſuch an authority cannot be given him: for if one deviſeth 
land, he cannot appoint ' that another ſhall make a leaſe for years 
in the name of the deviſee; and it is not any intereſt : but if he 
had deviſed that one ſhould make a feoffment, or a leaſe for life, 


and that is an intereſt in the deviſee; for otherwiſe he cannot make () In Hilary 
t livery : but to deviſe, that he might bargain and ſell, or let for his cf wn 
Ly, years, it is otherwiſe; for thoſe may be without an intereſt ; for moved again, 
f the WW when the leaſe is made, he ſhall be in by the will; and ſo he con- 3 
& ceived here; and that this leaſe was good, and void only for fo —2 


nuch as exceeds the age, &c. Sed adjournatur (a). ' leaſe was void. 


DLY, Poſt. 734 

— Baker againf Brent and Robinſon. FS 

which ROHIBITION in chancery to ſtay a ſuit in the court chiriſ- Wes tents 
were tian. For that Robinſon ſued againſt the plaintiff to be ad- negleR to read 
then i mitted to the church of C. in the county of Somerſet; and Brent the Thirty-nine 


as patron came in there pro intereſſt ſus: and in the chancery it was noma wap 


pleaded to iſſue, Whether the church of C. was void by the death ter his indue- 


way of one. Dur/ton, late incumbent there, which was ſent into the amy eee 
nthony queen's bench to be tried; where a ſpecial verdi& was given to this 5 e ee 
» Bl etfect, That J. S. was ſeiſed in fee of the advowſon of the ſaid comes thereby 
edo - church, and preſented thereto the ſaid Durflon, anno 16. Elia. who Void, without 


vas admitted, inſtituted, and inducted, but read not the Articles — 225 


e ſaid according to the 13. Eliz. c. 12. and the general pardon in 18. 
1%; Ela. was found; and that afterwards Durſion was deprived by ſen- 
ſhovld Wh tence declaratory for not reading of the Articles; whereupon he 
ſeven BW ppealed, and, that depending, Baker obtained a preſentation there- 
er the to by the queen, and was admitted, inſtituted; and inducted; and 
or a0] afterwards Durflon died; and then Brent the defendant, baving the 
ie (ad : droꝝ ſon, preſented Robinſon, the other defendant, who ſued in 
rs, and court chriſtian to be admitted. Et, , &c. | 

his vn TavrigLD, for the plaintiff. This iſſue is found againſt the 
lefendant ; for by his not reading of the Articles, the church was 


Preſently void without apy deprivation: then when the queen pre- 
| ſented 


680 


Bari 


agi 
Ba zu and 
Ro BISON. 


8. Co. 102. 
6. Co. 29. b. 


Yelv. 27. 


Poſt. 919. 


ſhauld be defrauded at the ordinary's pleaſure, if he would not 


Wherefore, &c. 


Trinity Term, 41. Eliz; In B. R. 


ſented Baker, the plaintiff, who was admitted, &c. and in for bx 
months, he is incumbent, and the church is not void by the death 
of Dur lon; and, whether the plaintiff's preſentation be right or tor. 
tious, the defendant ought not to ſue in court chriſtan to remove 
him: and 23. Eliza. Dyer, 377. where a parſon took a ſecond bent. 
fice, and did not ſubſcribe to the Articles, the firſt benefice was ne. 
ver void. And fo it was adjudged in this court, 31. Eliz. berwee, 
Morrice.and Eaton, where a parſon ſued for tithes : the deſendant 
pleaded, that he never read his Articles, and fo not parſon; and 
adjudged in a prohibition, that the church was void for this cauſe. 


DoptxIDGE, for the defendant. This benefice is not void un. 
til deprivation in fafo.; and the incumbent continues parſon unti 
then. 18. Eliz. Dyer, 346. That notice ought to have been given 
of the deprivation, or otherwiſe there ſhall not be any preſent- 
ment for lapſe. And although the words of the ſtatute be, that 
the church.ip/o facto is void, it is to be intended upon deprivation, 
and not withqut ſentence: and this word * deprived” requires 
the hand of the ſpiritual court thereto; for it is a ſpiritual act 
And 10. Eliz. Dyer, 275. upon the 5. Edw. 6. c. 4. for ſtriking in 
the church, that ip facto he ſhall he excommunicated, is to be in- 
.tended he ſhall be excommunicated after ſentence, or due trial and 
.convittion, and nat before: then here, if this church be not 
void until deprivation, this offence of not reading his Articles is 
then pardoned by the act of 18. Eliz. and the depravation after- 
wards is void. And if it were not void, but good, yet by reaſon of 
this appeal it remains as null until the appeal be decided; and in 
proof hereof wide 2. Rich. 2. © Quare Impedit, 143. 2. Hen. 6. 
pl. 25. 27. Hen. Gard. 118, 12. dw. 4. pl. 14. Dyer, ic; 
and 240. Wherefore, &c. 

But ALL THE JUSTICES, PoPHAM abſente, reſolved, that this 
church became void preſently by the not reading of the Articles, 
and there needed not any deprivation ; for otherwiſe the ſtatutc 


deprive. And the pardon works nothing; for the church being 
once void for not reading, &c. he cannot by the pardon be-.reſtor- 
ed: and the pardon ſhall never reach to it, becauſe it was not 3 
.contempt -whereof he might be indicted; but his puniſhment i 
to leſe his:benefice. Wherefore it was adjudged for the plainiid, 


gu0f Prohibit io flet. (a) 


(a) By 13. & 14. Car. 2. c. 4. ſ. 6. c. 29. it is enacted, that whoever l 
— acts perſon, within two read the Articles, and make the declarztioa 
months after his promotion, ſhall — as ordained by 13. Eliz. c. 12. and hal 
read on ſome Sunday in the-churchto which read the prayers, and declare their.zent.v 
he is promoted, the worning and evening , ordaiped by 13. and 14. Car. 2. C. 2: ha 
prayers as appointed by the Cqmmon-pray- be adjudged to have 27 with fle 
er book; and after ſuch reading ſhall openly true intent and megning of the Ae 
declare to the congregation His unfeigned c. 14. and:ſhall.not be geprived, ${:bow 
aſſent/ ta all things therein contained ; — their cappliance was not Within 99 
whoever ſhall cefuſeorgegler ſotodo, ſhall months after induction to the cure. 


de ipſo facto deprived. But by 23. Gre. 2. 


Waſhington 


. 


/ 


Trinity Term, 4.1. Eliz. In B. R. 681 
Waſhington, again} Murden, ceun u 


EXECUTOR OF LIGHT. 


re EBT on * obligation of 1000l. made 7. Elis. conditioned | for 43 — 
D the performance of covenants berwixt the plaintiff and the ſaid purchaſe li- 


cence, and to 


de- J J. The defendant pleaded performance of covenants general convey all bis 
en ly. There were in the indenture two ſpecial covenants : Firſt, lands and tene- 
ant That Light, after licence of aliepation by him purchaſed, ſhould en- nk gy 
nd {off two perſons to be named indifferently by Light and the plaintiff, his own colts, | 
ſſe. of all his lands and tenements, to the uſe of himſelf for life; the re- 28 5. ſhall de- 

mainder of the one moiety to the uſe of Urſula, the wife of Light, — 
un. for her life, if ſhe lived ſole ; and if ſhe married, that then the uſe li- to convey b 


ntil mited unto her ſhould ceaſe, and that it ſhould remain to the plaintiff /*r</, wi one 
ven and his wife (the daughter of. Light) in tail: and for the other moi- had purchaſed 


nt- ety, that preſently after the death of Light, it ſhould be to the uſe the liceace to 
hat of the plaintiff and his wife in tail. Secondly, He covenanted, that £29 vey 3.97 that 


on, he, pro ulteriori aſſurancid difti flats, would make all ſuch acts and 1 þ;} _ je 


res aſſurances as ſhould be deviſed by the plaintiff or his counſel, at the tenements ; or 


: Phat in that it contain 
at, Wi coſts of [.ight, the covenantor. The breach aſſigned was, That in g os led 


* 


7 in 1. Elia. at the time of the covenant made, Light vas ſeiſed of Au in quantity than 


in- houſe, aud two acres in D. and af divers lands uſually occupied with at che time of 
and them; and that in 39. Elix. the plaintiff's counſel deviſed a deed of — gre wich 


not I krollment, whereby Light ſhould enfegff J. S. of the ſaid houſe, $96 by diba 
nwo acres of land, with the words, of all lands, tenements, and he- of making an 


ter- rrditaments, uſually let with that houſe, to the uſe of Light for life, = ps 
n of {Wſremainder to the plaintiff and his heirs on the body of his wife en- Ante, 297. 

| in {gendered ; which deed he tendered to Light to ſeal and execute, | | 

1. 6. Head he refuſed : and avers, that at the time of this aſſurance deviſed 8. Ce. * 
1c;. ad tendered, that both the plaintiff's wife and the wife of Light 1. Bac. Ab. 450. 


rere dead. The defendant traverſeth the tender, and it was found '- Wood's Con 

pint him.—And it was now alledged in arreſt of judgment by . 
ELVERTON, ſerjeant, and 'TANFIELD, that the breach was not 

vell aſſigned : Fix sr, In regard the covenant is, to make aſſurance 

all bis lands and tenements, and the aſſurance is tendered of an 

zouſe and two acres, &c. and he doth not aver that they were all 

he lands and tenements af Light which he then had; for if he 

bould compel him to make afſurance for every ſeveral parcel, it would 

c inconvenient, eſpecially the aſſurance being to be mage at the coſts 

{ the covenantor, which would be a great trouble and charge unto 

m. Pop HAM and Ga w Dx held it to be well enough; for if the 

lurances are to be made at the colts of him to whom they ought to 

e made, he may well require the aſſurance to be made by parcels ; 


this 
cles, 
tute 
| not 
ing 
ſtor- 
10k 3 
at 18 
nid, 


r ſhall 


ration 


3 Gall rr it is not any prejudice or diſadvantage to the other: but when 
ent. he covenantor is to be at the charges, it is otherwiſe : yet there, if 
W. be party requires an aſſurance of parcel, the covenantor is bound 
„f. doit; but then he is diſcharged from making any aſſurance of 
thou) at which remains. The oTHER Jus ricgs ſpake not to this 


.- Sg con pT, Becauſe it is not averred that Light purchaſed 

cence; and he was not to make the aſſurance till after licence. 
nau. There will be difference where the firſt act is to be done 
a ſtranger, and where by the covenantor himſelf; as where I co- 
ant after the marriage of J. S. and A. D. to make ſuch an aſ- 
ance, I am not bound to make the aſſurance until after mar- 
Cb. ELI Z. PART 11, 2 2 * riage : 


ngton 


— 


* 


682 Trinity Term, 4 1. Eliz. In B. R. 


Waznixc- riage: but where the firſt act is to be done by the covenantor hin. 
. ſelf, although by his laches it be not done, yet that ſhall not im. 
Muxoex. peach the covenant for the remainder. And here the licence is tg 
be purchaſed by the covenantor.—Tx1KDLY, Becauſe the aſſurance 

is deviſed and tendered 39. Elia. of all the lands which were then 
Ante, 661. occupied with the houſe; and it may be he occupied more lands to 
: the houſe than he had in 7. Elia. and ſo variant.—But Por 
and CLENCH held, that it ſhall not be intended that he had more 

land: and the aſſurance is well tendered; and that the defendaut 

- ought to ſeal it, unleſs he can ſhew that he had more lands after. 

wards purchaſed.— Gawy x held, it ſhall be intended that he hid 

no more land; but he doubted whether he was bound to ſeal it, be. 


cauſe it is variant from the covenant. 


i 


\ 


| Carr 15. Wilford, Chamberlain of London. 
; Debt — n EBT on a recognizance, acknowledged to the ſaid plaintiff in 
_ 5 — London, according to the cuſtom there, for orphanage money; 
2ance taken in and alledgeth the cuſtom, that they had uſed there to take ſuch 
2 recognizances : and the queſtion was, Whether debt lieth in thi 


Ante, 464. a . 2 8 

Co. Lit court, or was to be brought in London only, where it is maintainabe 
note (% g by the cuſtom ?—And AL IL. THE Cour reſolved, that it was a good 
4. Co. 65. recognizance ; and the debt lieth for it in this court. And Coxt, 


Rn the Duzen's Attorney, who was of counſel in the caſe, faid, tha 

110. it hath been ſo adjudged in this court between Sharingten anl 

2. Bl. Com. 432+ Fulzvoed. | 

Cowp. 476. 

"Cann #4, Shuckborough egainft Biggen. 
: Ante, 632. 


hes Ar wa TP HE] caſe was moved again.— And PoPHam and CLENCH hell, 
3 ed W that this ſuit is a ſuit of the party, and the burning of the hunt 
ſor murder, a cannot be pardoned.— oel ſaid, if one is attainted of forgery 
1 an action upon the ſtatute 5. Eliz. c. 9. ſ. 14. of forgery, the que 
chargetheburn- cannot pardon the punithment. But the caſe in 15. Elia Dyer, 32 
ing in the hand. when one was convicted in the ſtar-chamber for forgery, and tit 
Aute, 632 queen pardoned the puniſhment, was geod law; for the ſuits in thi 
8. C. g. Co. co, court are by information, which is properly the queen's ſuit, and 
Moor, £71. not the party's; and therefore the queen may pardon it, but 10 
— — when he was convicted in an action at the party's ſuit ; and fot 
3. Peer. Will, ſaid was the opinion of divers Juſtices with whom he had conferred 
453-4979- gut Ga wr and FENNER held, that the queen's pardon v# 
ek P. C. ſufficient to diſcharge the burning in the hand; and to that purp® 
cited 3. Elia. Dyer, 202.—And upon this diverſity of opinion tat 
moved for a compoſition between the parties; and the Cerenuut 
gave forty marks, and the plaintiff accepted thereof, and then © 
continued her ſuit; and the defendant was diſcharged vj U 


pardon, tke parties ſuit being determined. 
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Trinity Term, 
41. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Kt. Chief Fuſtice. 4 
Thomas Walmſley, E/. | | 


. John Glanvile, E/g. ; Juſtices. 
ore George Kingſmil, E/g. | 

alt Sr Edward Coke, XA. Attorney General. 
= Sir Thomas Fleming, Kt. Solicitor General. 
de 3: 


Sanders again Norwood. Cart i. 
Hilary Term, 4. Elia. Roll 747. 1 | 3 5 
W's brought in the zenuit againſt the grantee of a term, If a leſſee of 


ff in 
by the aſſignee of the reverſion, in fodendo carbones. The land opens a 


ney amine, and 

lk defendant pleaded, that Willoughby, the firſt leflee, had — all his in- 
\ thi igged and opened a mine of coals, and afterwards granted unto him tereſt 3 
nabe l his intereit in the land, excepting to him and his aſſigns, all the e 5 


nefit and profit of the coal- mines there, and of all trees there; aſſignee of the 
nd that afterwards Willoughby digged the coals there. Upon this —— — 
lea it was demurred; and argued by WILLIAM s, for the defendant, CE nd 
nat this exception is of the mine itſelf, and of the land; and then dug by the 


he grantee is not puniſhable for this waſte done by him. — the 


But all THE Cour, after argument at the har, reſolved for _ 690. 

e plaintiff, that the action is well brought by the aſſignee; for this : 

xception is void, becauſe he hath excepted that which he had not pag Ay 
except; for although he hath opened the mine, he hath no more 2. Rol. Ab. 454. 

ncreſt therein than he had, before, nor any intereſt in the mine, 3. Mod. 93. 

ich is but a profit a prendre out of the ſoil; and therefore the ex-; pang 


| * . 4 . . 
*. ption void. And thereupon KIN GSMIL ſaid, if the leſſee ſells the „ 
„zu growing upon the land, and afterwards aſſigns the term, and Pougl. 187. 

nd tie e allignee cuts down the trees, an action lies againſt the aſſignee; _ 

in tur the grant is void againſt him.—GLANVvILE, If the exception 

it, and ad been of the mine itſelf, I conceive that there the ſoil had been 

ut ba cepted, and ic had been good, and he ſhould have had it againſt 

e leide thereof ; but when the exception is of the profits of the 


line, that is void, the term being granted in the land. And a caſe 
8. Eliz. Rell. 820. in this court was cited to be adjudged, where 
Ice for years granted all his eſtate excepting the trees, and the firſt 
ſſce cuts down the trees, waſte was brought againſt the aſſignee, 
id adjudged maintainable; for the exception was adjudged void; 
r the trees were not let at firſt, but the ſoil ; ſo as he excepted a 
ung which he had not to except; and therefore the exception void, 
And THE Cour ſaid, there was not any difference betwixt 
tle caſes; wherefore here, the exception being of a thing with 
ich he had not any power to meddle, it is void. And therefore 
vas adjudged for the plaintiff. 5. Co. 12. 


22 2 Brocks 


3. c. 66. law; for the begetting of baſtards is puniſhable by the 18. If. 


A 


Carr * 705 Brocks againſt Phillips. | 
ae Tein, 4. Elz. Rell i. 
Alien enemy, is FYEBT, as adminiſtrator of one Box upon an obligation. The de. 
— y_= 6046 D ſendant pleaded, that the plaintiff Was an alien nee boden — 
miniſtrator. obedience of PHIL Ir ting ,. Spain, enetuies to our ſovereign the 
Ante, 142. queen; and demands judgment, whether he ſhould be anſwered.— 


Co. Lit. 129. It was thereupon demurred ; and adjudged that he ſhould anfwer. 
oor, 4 no 5 » | 
Cro. "mg 9. Carter, 49- 191+ Skin. 370. 1- Salk. 45. Ld. Raym. 282. 3. Bac. Abr. 36. 696. 


Catz 3. , Eaton aganſ} Allen. 
Words not ac- AET ION for theſe words: « He is a brabler, and a quarreller, 


— « FOR he gave his champion counſel to make a deed of gift 
4. Ca 16. b. of his goods to kill me; .and then fly ont of the country: but 
Cro. Jac. 114+ 4 God hath preſerved me.” The defendant pleaded not puilty; 
N and found againſt him; and now alledged ini arreſt of judgment, 
C. B. gd. that an action lies not for theſe words. — And 41 L THE ]vsTices 
except GLANVILE) held, that the words were not actionable. For 
theſe words © He is a brabler and a quarreller,” will not bear an 
action 3 and the words ſubſequent are but to confirm them, or to 
ſhew_ the reaſon why he ſpake ſo; becauſe ror is not any affirms 
tive ſlander; nor an expreſs affirmation, but rather qualifies the 
force of the words ſabſequent ; and they relate to the firſt. But if 
the words touch a man's profeſſion, that which comes after the xox, 
may aggravate the matter, and maintain the action; as, ANDERSON 
ſaid, if a man ſhould ſay of a lawyer, „He is a knave, ok he 
« hath dealt on both ſides.” So if one faith of a ſurgeon, « He isa 
„ khave, Fon he hath murdered ſuch a man with his plaſters.” In 
theſe caſes an action lies, for they touch them in their profeſſion and 
reputation; and expound what he intended by the firſt words.— 
And WAaLMNSLEY faid, he had conferred with the Juſtices of the 
queen's bench, and they were of opinion alſo that the action lay not. 
Wherefore it was adjudged for the defendant, e 


Cart 4. | | | a a Norwood's Caſe. 


| ROHIBITION was brought to ſtay a ſuit in court chriſtia 
A general par- | 
don will a P for defatnation upon theſe words: * If maſter William Nu. 
cyarge 3 ſuit in 44 4va6d had not gone out of town, he ſhould have anſwered for the 
— er; two baſtards he begot upon two ſuch wonien.“ He there pleaded 
| but not ad in- the general pardon, Which would not be allowed. And thereupon 
Kontiam parti. the prohibition vas brought, ſurmiſing this matter; and not 
5 Co. 81. b. conſultation was prayed.— ALL THE CouURT, except GLANVILE, 

ob. 271. Held, that it is well grantable ; for they all reſolved, that a gener 
—— pardon doth not aid him for the ſtaying a ſuit in court chriſtian 

338 · 8 , 144 r 24 IP 

2 Bull 18. Which is for et ad inflantiam partis: but if it were ſued there « 
2 efficio fudirit, the general pardon would then diſcharge bim.— 
1 LANVILE held, that for this ſlander an action lies at the common 


5. 9-55- e. 3. and the ſtatute, having given a remedy, takes away from 
5.Com-Dig-316- 3+ Bac. Abr. 803. 2. Hawk. 336. | ſpirited 


f 


Trinity Term, 41, Elig. Ia C, B. G5 » 


/ 


"ritual court its power. But all rn ER JYSTICES 2g3inſt, Noppoop's 
2 herein; for where a remedy for 3 5 niſhmept is given by 2. Cape: 
de. fature, that ſhall nat take away the puniſhment that was before: 
the Wl ind queſtionleſs, there is not any puniſament hy the common law, 
the where one is injuriouſly ſlandered in this caſe. Wherefore a conlyl- 


a. | Anonymous. ee e Cas . | 
TE] Eaſter Term, 41. Elix. Roll 358. „„ ; 
OVENANT. The breach affigned yas in two covenants; and Judgment can. 
it appeared, that for the one e had no cauſe of action an d not be given on 


ler, i ar the other a gaod capſe. Iſſue was joined upon both; and foynd where one is 


9 „ * 


gk for the plaintiff in both, and damages entirely affefſed. The plain. ddd | 
my uff could not haye Judgment. - Coyp- 358. Dougl. 375. 739 2. Term Rep. 758. 
nent, 


Anonymous. F Caen g. 


PROHIBITION to ſtay a ſuit in the admirals court. The cafe a lihel will lic 
vas, That a Frenchman had his goods taken from him, viz. in che admiralty 


or to Wilt, upon the ſea 3 which was afterwards ſold to the plaintiff, being — | 
imm. Wi owner of the ſhip (the party incharged in the journey, but not pre- land, fo —_ 
s the tent at the taking) at Plymouth; and he ſued him for the ſalt in the piratically taken 
But if Ndmirals court, and had ſentence againſt him who brought the . ro 


hibition ; becauſe the contract for the ſalt was upon the land and March. _ | 
ſuꝛble at the common law, and there ought not to have been a ſuit :; Saund- ago. 


on he or it in the court of the admiralty.— But 4L L THE Cour re- N — hole 
Tc 52 HVlved, that the ſuit in the admirals court was well brought; for 1. Vent. 173-308: 
nden the goods are tortiòuſly taken upon the ſea by piracy, it gain- * AD. $33e 
m and tn not any property in them againſt the owner. And being fold yy. (30) 
rds.— ppon the land, unleſs it were in a market - overt, doth not alter the 13. Co. 3 


roperty. And when the owner found them in his poſſeſſion, he = —— | 
pay well ſue in the admirals court; for although the court of ad- Show. 779. 
niralty hath no authority to meddle with things upon the land, 3. Co Dig: 182. 
et hen the original cauſe ariſeth upon the ſea, and other matters eee bs. 
jappen upon the land, depending upon the, original cauſe, thoſe 2. Ld. Ray. 932. 
ters, althaugh done upon the land, ſhaft be tried in the admi- Dough 389. 


wriſtian le court; as 19. Hen. 6: pl. 7. So an obligation to appear and 1 
„Nu. ver in the admirals court, or to ſtand to à ſentence in that court, () 1. Roll. 

for the I fuable there (a), eſpecially in this caſe; this ſale, although it were & r. 531. 
leaded a market-overt, being void, becauſe it was made to the owner of — — pt 


e ſhip, and party to the charge thereof; and ſo to be intend- 13. Co. 52. 


upon 6 | 
io de party to the fart. Wherefore a conſultation was awarded, 4 loſt. 135. 


d nor 
NvILk, 
gener 
;riſtian, 


Smith again ſt Shelbaurn. 3 „ C481 7. 
3 os * Rall 1001. 


here «DROHIBITION, The caſe was, A parſon being ſick, tlie — wars 
bim.— father of Smith came with his ſon to the patron, and con- he — nk 8 
omen Cd with the patron, in the preſence of his ſon, for the next ——— 
$, ener of the church; and agreed to give him for it 100l. who ;, 3 


dot preclude the ordinary from enquiring into, and depriving the incumbent for that oſſcnce. 
7s. 8. C. Owen, 67. Moor, 916. a. Mod. 52. 2. Hawk. 549. 


thereupon 


9 
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Suirn 
againſt 
SEXLBOURN. 


n El. 
a BL Com. 62. 


It is not {mory 
for a father to 
purchaſe the 
next avoidance 


of a benefice in 
order to provide 


ſor his ſon, al- 
though the in- 
cumbent be 


ſick, and the ſon 


be privy to the 
purchaſe, for a 
ſather is bound 
by nature to 
make proviſion 
ſor his ſon. 
Vide poſt. 788. 


8. C. Moor, 916. into queſtion in the ſpiritual court. 2 
= 26. contra. | 


168. centra. 


Ho 
Winch. 63. 
Cro. Jac. 248. 


1054. 
3. Burr. 1510. 


Trinity Term, 4 1. Eliz. In C. B. 


thereupon made a grant to him of the next avoidance accordingly. The 
parſon dies, the father preſents his ſon, who was admitted, infi. 
tuted, and indutted : and now was ſued inthe ſpiritual court, to he 
deprived for ſimony upon this cauſe. Smith brought a probibition, 
alledging therein the general pardon of 35. Eli. which was after his 
preſentation, admiſſion, inſtitution, and induction, wherein fimony 
is not excepted; and it was thereupon demurred.— After argument 
at the bar it was reſolved, that the prohibition well lay. And firſ 
THE WHOLE CouRr reſolved, that although the general pardoy 
diſchargeth the puniſhment for ſimony (a), yet if the parſon come; 
in by ſimony, it is examinable by the ordinary, for he ought to pro. 
vide that the church be not ſerved with corrupt perſons; and if ke 
finds ſimony in any, he may well deprive him for that cauſe. And 
that made, that the church was never full of him, and made him ng 
parſon ab initio; and the pardon doth not enable him to retain it. 


But 41.L THE JUSTICEs, excepting ANDERSON, held, that in 
this caſe there is not any ſimony; for the father might buy the of. 
vew/on, and preſent his ſon ;, and it is not fimony in any to buy a 
advowſon. And although the ſon here was privy thereto, yet it 
not material; for it being no offence in the father, who wax the 
principal, it cannot be an offence in the ſon, who was but accel 
ſary ; for there cannot be a particeps criminis, where there was 11 
any crime committed. But if the parſon himſelf had contraftel 
for a benelice, to the intent another ſNlould preſent him, that! 
ſimony (5). But the father is bound by nature to provide for hi 
ſon, and therefore his buying an ad vowſon with an intent to provi 
for him is not any ſimony; therefore the prohibition is well granted 
otherwiſe, under colour thereof, every preſemment might be da 


” % 


ANDERSON, Chief Juſtice held, that à conſultation ſhoull 
granted in this caſe; becauſe this contract by the father, with 
intent to preſent his ſon, being in preſence and with the fon's} 
vity, made it ſimony in him; and he is deprivable. And althog 
the law is, that if ſuck a ſimoniacal contract be proved, and thei 
cumbent be deprived, that the church is 2a always void'; andi 
there ſhall be a preſentment by lapſe to the queen; yet that d 
not make the right of patronage to come into queſtion, becauſe 
deprivation ariſeth from the patron's offence. Wherefore, &c. | 
if in this caſe the father had bought the benefice, with an intent “L 
preſent the ſon, if it were without the privity and conſent o 
ſon, it had not been any fimony. © Wherefore, as the caſe her Wh" © 
he held to be ſimony, and the conſultation grantable.— But ro! non: 
ſtanding, THE OTHER THREE JUSTICES being againſt bin, E. 
was adjudged that the prohibition ſhould ſtand. | — 
(3) See 31. Eliz. c. 6. and 12+ Ann. c. 12. _ 
ede 

wie", 

4 a 9 

Tit is 


>». 


Windſor againft the Archbiſhop of Canterbury, Loveday ca 8. / 
| : and Fletcher. ; * | ; 


Eafter Term, 41. Elia. Roll 513. | Kuo 
G IMPEDIT. for the church of Buſcot in the county of Pleadings in 


Berks. And counts, how Leveday the defendant was ſeiſed in?“ c ,, 
ee of the manor of Buſcot, whereunto the advowſon of two parts s. C. Moor, 558. 
{ the church of Buſcot { viz. to preſent to the ſaid church at two 5 * a” 
urns together) was appendant z and that one Stonehurfl, was ſeiſed in gx" pr 
ee of the manor of S. whereto the advowſon of the third part of the 10. Co. 136. 

id church (viz. to preſent at every third turn) was appendant ; and 2:Roll Rep-131- 
eus, how the ſaid Stonehurft preſented one Parry to that church . 305 MF 
n his turn; and that afterwards Parry, in the time of queen Mary, : | 
nas deprived ; and then Leveday preſented in his firſt turn one | 
17e; and that Alres died; and that afterwards Loveday preſented | 
n his ſecond turn one Pullen, who died ; and that he who had the 

ant of the next avoidance, by grant from Stonehur/?, was to pre- 

ent; and that the defendant had diſturbed him, &c. The arch- 

hop pleads, that he claims nothing but as ordinary. Levedsy the 

atron pleads, that Sfonehurſt preſented Parry, who died incum- 

ent; and that afterwards he preſented Pullen in his firſt turn, and 

e died; and then he preſented the defendant in the ſecond turn; 

BSQUE HOC that the church became void by the deprivation of 

parry. Fletcher the incumbent pleaded, confeſſing the preſentment 

f Parry; and ſhews how he was deprived in queen Mary's reign, 

uin conjugatus, and becauſe he was a favourer of the religion profeſ-— 

Jin the time of Edward the ſixth ; and that Loveday, the then 

atron, preſented Akres, as is before alledged; and that in 1. Eliz. | 0 
his ſeutence of dePrivation of Parry was by the high commiſſioners x 

pealed, and Parry reſtored ; who afterwards died incumbent, 

ud then Loveday preſented Pullen, &c.; and that after his death he 

reſented the defendant as in his ſecond turn, and traverſeth, 438 

VE HOC that the church was void by the death of Ares. | | 
bat was thereupon demurred in law; and after argument at the A preſentment 


_ 


the WF" the Court reſolved for the defendant. The point in law was, ona deprivation 
and bether this preſentment of Altes, upon the deprivation of Parry — 2 
it (8s deprivation being afterwards repealed, and Parry reſtored), urs, if the in- 
auſe all be faid to be a ſullicient preſenta et for one turn, ſo as he af- cumbent be re- 


rwards may not have his ſecond turn? — And ALL. THE eG. 


0VRT reſolved that it was not; for when the ſentence of the de- 5. Co. 102. 

nt of "ation was repealed, and Parry reſtored, it is as if he never had — _ 2 

bern deprived; and the preſentation in the interim merely void, and Dyer, 5 — J. 
obdose, and as if a preſentment had been when the church was full. Fitzg. 36. 

t bin 4*res is adjudged, as if he never had been incumbent, but an 

| ruder; and ſuch illegal preſentment can never make a turn in 

e patron. But if the incumbent preſented be afterwards deprived 

r mcontinency, or other ſuch cauſe, it is otherwiſe. | 

as to the traverſe, which was alledged to be a principal cauſe of The manner of - +. 

* demurrer, for that the preſentment ought to have been tra- an cr — 

wall ed, and not the manner of the avoidance, it being unuſual cd. | 

%% impedit:— ALL THE Court held it to be well enough; | 

du is the ſubſtance of the matter, as this caſe is, and not the | | 

| ws preſentation; _ | 


* 


688 | Trinity Term, 4 1. ENB. In C. B. 
Wissen preſentation; and therefore it is traverſable. And if the prefent. 
again ment of Atres in this caſe had been traverſed, it ſhould have been 
rr ai found againſt the defendant ; therefore of neceſſity the defendant 
CanTtex- ought to traverſe the manner of the avoidatice. The difference is 
BuRY, betwixt an aſſiſe of darraigne preſentment and a quare impedit ; for in 
Lovebar, ant; affiſe of Zarrdigne prefentment, the laſt preſentation is traverſable; 
| but im a quaye 1 the traverſe ſhall only be upon the matter; a; 
ppears in 6. Edw. 3. 3 
SC * * THE wHoLE CovkrT held the declaration to be ill, in that 
» He declares, that one had the advowſon of the third part of the 
of an adv-wſom church, and another two parts thereof; for it appears, that the 
of two par, one had the entire church for the time, when he was to preſent 
bo 3 ſole. And then when be declares, that one had the advory/on of 
tion that the guvb parts of the church, viz. to preſent to two turns, it is repug- 
—_— wi”; nant in itſelf ; for by his own ſhewing, it is to tuo parts of the al. 
i bad hy the voth/on, and not to the church, for the moiety or third part of the 
. plaintiff's title church is, where parcenery, or joiut-tenants preſent jointly, every 
was to f te, one hath à part of the church; but where two churches are united 
of the ad urs. 355 | us f 
and confolidate, and the patrons agree to preſent the one two turns, 
33- Elen. G. pl. ti. the other a third turn, as this caſe is, there either of them hath the 
>", pg web: entire church for that time (a); and as WALMSLEY faid, the dif. 
5. Co.102. ference is well expreſſed in 31. Edw. 3. * Droit,” 68. (& 69, 
— 7 375+ Wherefore it was adjudged for the defendant, 5. Co. 102. 
F. N. B. 33. Co. Lit. 18. Ld. Laym. 197» 198. 3- Will. 414.335.367. 
| N (a) See 7. Ann. c. 18. 


Carr g. Smith again Warren. 

BE | Hilary Term, 41. Eliz. Roll 417. 
A fine levied | EBT on an obligation, conditioned for the performance of cer- 
1 for LF tain covenants in an indenture, wherein Warren had let land 


reverſioner in to Smith for years, and covenanted that he ſhould enjoy it during the 
fee, to the uſe of term, Upon demurrer the cale was, that tenant for life levied a fur 
— = nun th to him in reverſion in fee ſur canuſance de droit come ceo, ©. and 
upon condition the uſes of that fine were limited to the conuſee and his heirs, upon 
broken, to the condition that he ſhould pay to the tenant for life annually, during 
— 2 and his life, 4l. per mum; and if there were any default of payment Wi - 
one year over; thereof, that it mould be to the uſe of the conuſor for his life, and BW i 
is not a ſurren· for one year over. The conuſee made a feoffment to Warren, who : 
a made that leaſe for years to the plaintiff The 41. was not paid nor 
2. Roll. Ab. 496. demanded ; the tenant for life entered upon the plaintiff; and 
— 2 Whether this were a breach of the covenant ? was the queſtion. 
| 3: Leon: 24. ' FirsT, Whzther this fine levied be a ſurrender? And if & 
Wöbether ſurrender may be to an uſe ?—And it was held, that 
was not any ſurrender ; for the fine implies a gift in fee fimple: 
and every one who is party to a fine, ſhall be eſtopped to ſay th 
contrary. But it was faid, that if it were a ſurrender, yet it vel 
may be to an uſe; for it is a conveyance, tried, and charged vi 
; this limitation of an uſe. 85 2 
If a leffor holds * SECONDLY, Whether there was any breach of the conditan 


his eſtate ed without demand of the rent ?—And it was held that it was; 


condition of pay + 


FED. . 0 of £ 
ing an annuity, non- pay ment is a breach of covenant for quiet enjoyment, although no demand | 
— made, ind the Jae hamſelt might have paid it. 5. Co. gg. C10. Jac. 4 3 Co. Lit 310. % 


Wood's Conv. 4114. p 


o 


| out of the land. For there is not any pay appointed for the nv 
c 


| mayor to Newgate, becauſe he would not find fureties for bis good mira perk x 


ot ” 


Trinity Tert, 4 1. Eliz.” In C. B. _ 
;t not properly rent; but 9% a ſum in groſs, and is not iſſuing suivk 


. £2999 301 Wax. 
payment thereof ; ahd therefore the conu 
the conuſor, to pay him. : 5 N a 
Tai&D1Y, In regard it being a thing wherewith the eſtate is 
charged, and the leſſee might have pad It. (although he is not 
tenant of the ſreehold), becauſe it is in falration of his eſtate (as 
ir was agreed by all the Juſtices that he might), this default of | 
payment being ug in him, he being tenant in poſſeſſion, Whe- 
ther it be a breach of the covenant, whereof he himſelf may take 
advantage ?—And ALL. THE JUSTICES (except GLANVILE) held, 
that it was; becauſe there is not any covenant, nor apparent in- 
rent, that the leſſee ſhould diſcharge it; and the covenant is ab- 
tolutely that he ſhall enjoy it; and this condition is properly to be. 
performed by him who bath the freehold. | | 
FoukTHLY, Whether this feoffment hath deftroyed the fu- A uſe limited 
ture uſe, which is to ariſe for non-performance of the con- firſt z- the cone» 
ation? for, if ſo, the entry of the tenant for life is not con- Jag f * fines 
oa Ba meu bs Ar. and., upon non- 

geable.— And it was reſolved, that it had not; for it is a charge performance of 
or burden upon the land, which goes along with the land, in 2 0 
whoſeſoever hands it comes. And being limited to the conufor c l. me 
himſelf, GLANVILE conceived it to be a condition unto him; is not deſtroyed 
but if it had been to a ſtranger, to have arifen upon ſuch a con- n - ſubſequent | 
dition, the non-performance thereof had been a ſpringing WL the coonfhe.- 
unto him ; for now it is merely a tie and charge upon the land, 
which is not deſtroyed by the feoffinent ; and although it be a fu- 
ture uſe, it may be well raiſed upon non-petformance of the con- 1. Leon. 25. - 
cition; as it was adjudged in Bracebridge's Cafe (a). Wherefore —_ 
it was adjudged for the plaintiff. | as 

: Fearn, Con. Rem. 200. Prec. Ch. 72, 73. 5+ Com. Dig. 630. 


(a) Plowden, 416. | 
Dean's Cafe. | | | Cate 10. 
FAN, citizen and merchant of London, had called one Garret, The mayor of 


alderman of London, t fool and knave” upon the Royal Exchange, Linden cannot 
in the preſence of divers, and was therefore cotnmitred by the dhe cuſtow 


e is bound to ſeek out 


F on 
behaviour. By an habeas corpus cm chi, he'procured bimfelf to (who has pub- 
be removed into the common pleas; and there all this canfe was - "ms hay 
certified ; and that the cuſtom was, upon ſuch a miſdemeanor, to not Gnding af; 
commit any citizen to priſon, &c.—-WALMSLE I. The juſtices ſureties for 
of peace uſe, under colour of their authority, to require the. good = good be- 


behaviour of every one at their pleaſure, and if they refuſe, to Ants, 78. 
commit them to priſon. But, I conceive, if they have not good | 
cauſe to require ſureties for the good behaviour, and the party re- 3 
fuſe, and is committed to priſdn, falſe impriſonment lies; for the 11. Co. 98. 
flarutes of 34. & 35. Edw. 3. c. 1. which gave to them that au- - Ro. 224.227. 
thorit, is principally for vagrart perſons, and fuch like; and it Pam. 220 
1s not intended for every private abuſe.— Ax DUDERSON. There are 3. Bull. 139. 
divers ſtatutes, that for private diſcourteſſes one ſhall not be im- Cro. Car. 409- 
priſoned ; and therefore I ſee not how this cuſtom can be main- 2 ono ge 
5. Com. Dig. 197. 1. Bac. Abr. 681. 2. Ld. a 2. Salk. 69 __ 
tained. ' 


— 


1 Trinity Term, 41. Etiz. In C. B. 


Dzax's Cavs. tained. A man may be impriſoned for a contempt done in court 
| but not for a contempt out of court: and therefore he ought not 
to have been committed for ſuch a private abuſe. — And by afſent 

of THE WHOLE CouRT, he was diſcharged. 


Carr 11. Piper again Wyder. 
| | Taſier Term, 36. Eliz. Roll 83. 
Counterplea I ORMEDON. The tenant vouches the heir of one John Gul. 
to che voucher. frey within age, and prayed, that the parol demurrera. The de. 
Ante, 596- mandant counterpleads, that neither the ſaid John Godfrey, nor any 
Dyer, 137- of his anceſtors, ever had any thing in tenementis predifiic, Er. 


4: Co. 80. Hereupon they were at iſſue; and the jury found, that the ſaid 
er peak Jobn Godfrey was jointly ſeiſed in fee with another, who infeoffe 
* the father of the tenant, &c.— And it was clearly holden by THE 


wHOLE Coux r, that this verdict was found for the tenant. For 
if this joint-tenancy had been pleaded by way of counterplea, it 
had not been a counterplea, as appears 8. Hen. 7. pl. 5. ; wheretore 
A. fortiori being found by verdict; for there ſhall not be any coun- 
© terplea, but where it is thereby proved, that he who is vouched 
Co. Lit. 186. a. had not ſuch an eſtate whereof he could make a feoffment: but a 
joint-tenant may make a feoffment of the entirety with warranty; 
for he is ſeiſed per my et per tout, And although it be a diſſciln 
Ante, 119. of the moiety, yet the feoffinent is good, and the warranty wel 
annexed : and when they join in a feoffment with warranty, every 
— one warrants the entire; and that may here be a counterplea ta 
the warranty, but not to the voucher. Wherefore it was ruled 

accordingly. | | 

Ca 12. | Luſhford againſt Sanders. 
n | Eaſter Term, 41. Eliz. Roll 2592. 
A previß in a W by the heir againſt the defendant, executor of a leſ. 
_ that the ſee for years. The caſe upon demurrer was, One made a 
eſſor ſhall cut . , 33 
down the trees leaſe for years by indenture, wherein was this proviſo : “PRO. 
| is @ covenan', ( YIDED ALWAYS, and it is agreed between the parties, ud lic- 
| | — ere ic tum foret et eſſet to the leſſor and his heirs, at any and every 
| Ante, 683- ec time during the term to fell, ſell, ſhrub, cut down, and carry 
© away all the wood and trees, and all the timber, growing, ſtand- 
3. Lev. 395 ing, or being upon any of the premiſes.” Whether this were any 
- Wood's Con. exception out of the leaſe of the trees, or but a covenant ? was the 
Der, 19- queſtion : for if it were an exception, they never were let; and 
| then waſte lies not. And after argument at the bar, ALL THE 
Cour reſolved, that it was not an exception of the trees, but 
a covenant only. Wherefore it was adjudged for the plaintif, 
Vide 3. Hen. 6. pl. a. | 
Cart 13. Armiger againſt the Biſhop of Norwich and Holland. 
Eaſter Term, 41. Elia. Rell 619. 2h 

A biſhop cannot CYU ARE IMPEDIT for the advowſon of North-creak, in th 
krantanadrow- & county of Norfolk. Upon demurrer the caſe was, 'That the 
ſon appendant biſhop of Norwich, after the 1. Elz. c. 19. f. 5. which made uy 
held in right and grants by biſhops of their poſſeſſions void (unleſs leaſes i! 
of hisbiſhoprick ſor a longer term than while he fills the ſee. Ante, 257. 440. 601. 1+ And. 241 Sa 
119. 3. Co. 69. Cro. Jac ;. 2. Brownl. 164. Hard. 326. Co. Lit. 45.* 10. Co. 59. 3 Leon 


138. 1. Leon. 3086. 1. Roll: Kep. 169. 1 Keb. 182. 11. Co. 73. 1. Lev. 333. 3. Bac. Ab. my 
; , E , . F # | tw J* 
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twenty-one years, where the ancient rent was reſerved), granted Armor - 
that advowſon to the plaintiff for twenty: one years, which was n d, ES 
confirmed by the dean and chapter; the advowſon being appendant Noswie u and 
to the manor, which he had in right of his biſhoprick. The ſaid Horraup. 
biſhop was afterwards tranſlated; and during the time that the 

temporalties were in the queen's hands, the church became void 7 

another biſhop was afterwards elected: the queen preſented Hel- 

/and the defendant,” who was admitted, inſtituted, and inducted ; 

againſt whom, and the biſhop, the plaintiff brought a guare impedit. 

They pleaded the 1. Eliz. c. 19. ſ. 5.: and, Whether this grant of 

the advowſon be within the ſtatute (becauſe it is not ſuch an here- 

ditament whereof there can be any annual profit, nor any rent re- 

ſerved)? was the. queſtion.-—Hecondly, Whether this: grant be 

void againſt the queen, as well as againſt the biſhop's ſucceſſor ? 

After argument at the bar, it was reſolved by THE Court, 

that this grant was void by the ſtatute ; becauſe it is parcel of the 

poſſeſſions and hereditaments of the biſhoprick; and therefore 

void, as well againſt the queen as againſt the ſucceſſor ; for the 

ſtatute made it void to all purpoſes ; but yet it is not ſo made 

void, but that it is good during the time that he who granted it 

continues bithop; and it ſhall bind himſelf, fo as he ſhall not ayoid 

it, Wherefore it was adjudged accordingly for the defendant. 


Humphrey ag i TT OTTN 
Eaſter Term, 41. Eliz. Roll 752. 


D on a bill obligatory of 131. 13s. 4d. The defendant The plea of 
' pleaded a foreign attachment in bar, made in London by one eee 
Mzulton, to whom Humphrey was indebted of 131. in his hands, —— 
after the original writ purchaſed, and before the return of the of the demand; 
exigent, or appearance thereupon, and before he had any notice of ang if Jt w_ 
the ſuit in the common pleas. —Jt was thereupon demurred, and drove lea a 
adjudged to be no plea.—F1jRsT, Becauſe it appearerh not, that the bad. | 
13]. attached was parcel of the ſaid 13. 138. 4d. now in demand. Ante, 157. 
—SEconDLY, Becauſe this attachment was made whilſt the ſuit  _. 
was depending in the common pleas; and the queen's court being rey bus 
poſſeſſed of a cauſe, it is inſufficient, and cannot be: for, as 1. Bac. Ab. 691. 
WALMSLEY faid, the fuit depending in the queen's court, the 2 
ſaid court is intereſted therein z' and it is againſt the dignity thereof 
to have an inferior court meddle with it: alſo whilſt the ſuit is 
depending, ir is guaft in cuſlodid legis, and cannot be meddled with 
by another.. As the law is, where one is to be attached by his 
goods at the common law, if the goods be diſtrained and im- 
pounded, they cannot be attached. —Wherefore it was adjudged 
. W m²‚Üm ẽ ᷑ͤͤ . 8 . | 

_  Cropwel againſt Peachy. e 16. 

Zaſter Term, 41. Elig. Roll 947. 

EBT on an obligation, conditioned for the performance of A defendant 
. covenants within a certain indenture, whereof ſome of the _ plead 
covenants were in the affirmative, and ſome in the negative. He — Tagtry | 
pleaded the indenture, and performance of all the covenants therein * and 
generally, And it was thereupon demurred; and without argu- mu mee co- 
ent adjudged for the plaintiff. | | e . 

Poſt. 749. Co. Lit. 303. b. Moor, 856. Hob. 13. Palm. 50. 2. Sid. 87. Cowp. 578. 
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Carr t. | | | Barker azainft Bourn. 
| Hilary Term, 41. Eliza. Roll 487. 


If, judgment be RROR. For that in debt againſt the heir, on ap obliga- 
— tion made by his father, the judgment being againſt hin 
ir by #1/ op > , . 
Heir. execution by wibrl dicit, execution was awarded by a capias ad ſatisfe- 
of ca.ſa.orf. ciendum, whereas the lands only deſcanded wnto him ought to 
Se df body have been put in execution, and not his body, nor his other 
or gvods, like as lands (a). And error for this cauſe was brought, tam in redditione 
| for — pro- ſudicii, quam in redditse executionis.——And now Tow sk moved, that 
oo ao it was error ; for the difference is, where the heir pleads a falſe 
plea, there his body and all his lands are liable to the execution, 
as for his own debt; but if he be condemned by default, or ac- 
. knowledgeth the action, the execution ſhall only be of the lands 
8. Com. Dig. deſcended -unto him; and fo is 6. 9. Edu. 6. Dyer, 81.— 
4. Nen. GAD held it not to be error; for the judgment and execution 
n | ſhall be general, unleſs the heir acknowledgeth the action, and 
ſbewys that he hath ſo much by deſcent; 8s it was in Trewinnin's 
Caſe, Pherd. 440. & Dyer, 344. But when the heir will not ſhey 
that he hath ſo much by deſcent, and fo loſeth the -benefit which 
the law gives unto him, it ſhell be intended, that he hath aſſets to 
datisfy —CLENCH: agreed with him— Porhax and Fenxus were 
abſent, Wherefore rule was given, that judgment ſhould be . 
Fhrmed, unleſs other cauſe was ſhewn hy ſuch a day.— And TAx- 
uE Lo ſaid to the Court, that in 1p. Elis. in the common pleas, 
in one Ihen, Caſe, upon ſearch of all the books and precedents, 
it was reſolvod, that in this cafe extcution ſhall be awarded again 
the heir, as for his pnoper debt.— And Gawox ſaid, that in this 
caſe the error is well aſſigned in the judgment; for if it be era, 

it is in the judgment. | | | 

(a) See 3. & 4 Will. and Mary, e. 14. ſ. 6. 


| bow 2. Wakehield againf Hodgeſon and others. 


A doe of u tene- P/RROR to reverſe a fine. The ſine was levied of a reverſion of 
ment mGaden- Uivers tenements in London, in Gulaen- Loss. The conuſee 
— — brought a id #uris -clamat, and, hanging that, died. The ber 
deſeript on und if the conuſee die before the proclamation, the heir may cauſe them to be made; and il 


he plead to port, und uttorus tor the reſidue, it may he. engroſſed for the whole. brug 


a aan ofo rr re 


. 
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brings a new uid Juris clamat. And the defendant in part claimed W. KATA 
ſee, and for the other, was ready to attorn (a); and the ping i; on, 
accepted thereof; and to the remainder it was awarded, that the <4 |, rol 
Jefendant eat inde fin? die; and the fine was engroſſed, and the pro- Pry. 
clamations made. : | BY NB 95 

Tux Fiks Ex Ren aſſigned was, for that the conuſee only is to 3. Co. 86. b. 
have the election, whether he will levy the fine with proclamations . 254 | 
or not ; and he being dead, the fine oupht not to be with proclamati- 44. 
ons at the heir's ſuit; as Dyet, 254. ts; — But ALL THE COURT re 
ſolved to the contrary z for the heir hath as well election to have It 
with proclamations, as the anteſtor ; for it is for his benefit, and 
the ſtatute dot h not reſtrain it. And the reaſon of the Cafe in 
why the proclatnations there made were Rayed, was, betauſe a 
firmedos was depending; and that was only in the diſeretion of the 
Court. „ 87 
A SeconD ERROR aſſigned was, Berauſe the judgment in the F. N. B. 247. 
qrid jrrit clammat is, 1 That the fine be engtoſſod for part only ;” but Plowd. 431. 
here it is engreſſed for rhe whole. en 07 1 7 

But THE CoukT reſdlved, it is weff envughy for the bringing 
of the id juris clamut is trot material; for the cesnuſte might have 
had the fine engrofied without foing a guid furt clamat;; and the 
ſuing theteof is only for his advantage; for without ſuing thereuf 
he could not have Had any tternment. Wherefore, although the 
judgment thetedy is, that the fine ſhall be engroffed for part, yet 
the party, if he will, ay have all the fine engrofſed; vnd the pro- 
clamations in the time of the ht, after the engroſſing, ate well 
enovgh, 7 50 | 

1 2M ERrRoR affigned ore tenus was, for that the fine is . Mod. 48. 
levied of tenements in Golden-Lane in London; and there is not any 1. 1 170. 
vill, hamlet, or pariſh ntentiohed.— Sad non ulſacatur. For THE ee 2 120» 
CourT ſaid, that it appeared not unto them, but that might be a — 269. 
_ * hamlet z and it may well be ſo intended, unleſs it had been 2 ; 
o alledged, that the party might have anſwered thereto. Whert- unt. 443+ 
tore the judgment nag 5 | | 8 % #222 45 Dow. 346. 

| (a) Sce 23. Eliz. c. 3+; and 4. & 8. Ann. c. 16. 


Foxley againſt Annelley. 1 Bhs „ Cat ge 

ACTION of trover, and converſion of twenty ſnerp. The de- in trover, if the 

fendant pleaded, that the queen was, and yet is ſeiſed of ehe defendant juſti- | 
manor of Neætoport- Pagnel, in the coutity of Baths; and that 'mole- — 25 
ſalkrer ignoti ſtole thofe ſheep from the plaintiff, and brought them muſt traverſe 
within the fame manor, and there waved them; whereupon the the converſion; 
defendant, as bailiff to the queen of his fail maner, ſeiſed them clue wäh a 
4 the queen's goods, to the queen's uſe, which is the ſame trover, aid price. 
and converfivn ; and prays in aid of the 131 the 2 
plaintiff demurted ſpecially. OCE w for the pinintif moved, that 28 1 
the plea was not godd.—FIns T, Becauſe it eondudes wh an 2d 3. Inſt. 134 
bre in this action, which being perſon i and poſſefſory, and for 7 Hawk 640. 
ahattel only, is not good, and herein id is not grantable, Fide a "TO 
il, Hen. 4. pl. 9. 14. Hen. 6. pl. 5.—SEconDLY, He juſtifies for 2. Salk. 685. 
a ſeizure, and anſwers not to the converſion, which is the chief 
matter in this action: and the ſelzure is not atry converfion ; aud 
therefore he ought to have anſwered or traverſed it; as 7. en. 6. 


£8. 13. 


Velv. G9. Gawpr and Por hau held, that tbe plea was not good, * 


Bog. becauſe there was a default in the party robbed, that he did not 


he endeavoured her; by reaſon whereof the defendant could not procure the ſaid 


| — 4 f AY riage ; for it may be that, notwithſtanding theſe words, they woud . 
Godb. % have intermarried, — And of that opinion was ALL THE Court; WW. 


* 
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FoxLrr '. g/, 13. in conſpiracy he juſtifies, that he gave evidence to the jury 
AvSzzy, by command of the Juſtices, and it was ruled to be nb plea; for 
| | that is not any conſpiracy. —PFH1RDLY; The plea is not good ; for 
when one juſtifies a ſeizure of goods as waved, he ought to ſhew 
that purſuit was made after the felon, and that he waved Hm 
for otherwiſe they are not waved. Brook, «« 2% % 9. 29. Edu. 

3. Pl. 29. 44. Edw. 3. pl. 19. and ſo is 37. . 


that the converſion was not anſwered; he alſo ought not to have 

aid, becaule it is but a chattel; and he hath not alledged, that he 

hath anſwered for them to the queen; but, that he needed not to 

have alledged any purſuit of the felon.— For Pop HAu ſaid, it 

ought to be alledged that the felon fled, for that he was in fear to 

be apprehended, and for that cauſe waved them. For if a felon 

| carry away goods which he ſtole within a manor, and leave them 

(a) g. Co. 109.2, there, and at another time goes away, the goods are not waved (aj; 
Moor, 572. for waving ſhall be where he hath the goods, when he flies for fear 
2 Roll. Abr. to be apprehended. for them: and the realon of the forfeiture is, 


purſue him, to have taken the goods from him; and therefore the 
law gives them to the queen. But it is not neceſſary that he be 
purſued for the felony when he leaves the goods, ſo that he flies 
for this cauſe. —But afterwards, becauſe the plea was not in bar, 
but concludes, /i regind iuconſulta, Wc. they all reſolved, that the 
judgment could not be in matter of bar: and becauſe aid was not 
grantable in this caſe, it was awarded, that he ſhould anſwer with- 
out aid. And ſo it was adjudged. '5. Co, 105. 


"WY — = 1 


C4814. FE 0 | Blandford- againſt Andrews. 


> lege con- 3 on an obligation of eighty pounds, conditioned, that if the 
— defendant procured a marriage (a) to be had between the plain- 
if the obligee do tiff, and one Bridget Palmer, at or before the feaſt of &. Burile- 
— _ to fruſ- eme v then next following; that then, &c. The defendant pleaded, 
ET. that the plaintiff, before that feaſt, came to the ſaid Bridget Palmer, 
obligor is not and called her whore; and told her, that if he married her, he 
— bee Fm would tie her to a poſt; and uſed other opprobrious words unto 
to procureit. marriage before the ſaid feaſt. Whereupon the plaintiff demurre. 
Ante, 361-67%:  _W;L.L14aMs, ſerjeant, moved, that this was not any plea; for WM. 


35. Hen- 6. 164. he hath not ſhewn that he uſed his endeavour to procure the ma, 


1. Ld. Ray. 687. for the defendant ought to ſhew that there was not any default in 
1. Wood's Con. him, and that he did às much as in him lay to procure it: otherwilc 
313- | he doth not ſave his obligation; and theſe words ſpoken before the 
Dougl. 693 f a 5 1 
day, at one time only, are not ſuch an impediment but that tic 

marriage might have taken effect. Wherefore it Was adjudged for 

the plaintiff. 


| (s) Marrjage brokage bonds are now held illegal and void, Prec. Ch. 267: gl. 
1. P. Wms. 118. 496. 3. Atk. 566. 
Watts 
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Cas 5. 


of AE AL of the murder of her huſband at- Fever ſham (which, is Avwritof appeal 


2 2 | . 8 f 71 rit was 1 : 5 directed to the 
within the Cinque poris) The w . directed to the warden of the 


Watts againfl Brayns: 


w, Lord Cobham, warden of the Cingue-ports ; who returned the writ, Cinqu=-ports is 
m which was filed, and the body of, the defendant brought to the bar. void; but on its 
u. Ihe plainti declares againſt him. — And GoB, for the deſen- eee | 
; lant, demanded oyer of the writ and return, which was read; and into he kin RA 
for then he excepted unto it, in regard it ſhould have been directed to bench, the ap- 
ave the ſheriff of Kent, who is the immediate officer to the court, and — 4 8 
he not to the warden of the Cingue- ports.— TAN FIELD moved, that if ap eil * 
to the writ were not well directed, all was void, as if it had been di- g ereſchall. 


„it recled to 7. S. Wherefore, becauſe he is informed that the mur- Poſt. 910. 

r to der was apparent, and the priſoner at the bar, he prayed that hey, N 

lon might be committed to the Marfjhalſea, and that he might declare Jones, 425. 

em againſt him in cuſlodid mareſchalli; for this writ is as none, and void; 2 mw pes 536. 
(a); and therefore differs from the cafe of the writ of appeal againſt the 2. Inſt. 3 
fear ſervants of Sir George Fermor (a), directed to the ſheritf of the 

e is, county of N. which was ill for a defect therein. — But the writ being 

not ſuch as it was, the parties appearing thereupon, it was held, that 

the they ſhould not be committed, nor a declaration againſt them in 

ebe cutodid mare/challi ; but here this is not a writ at all; wherefore the 

flies Juſtices would adviſe hereupon.— And the next day, 'TANF#18LD, at 

bar, his peril, declared againſt him in cuſtodid mare ſchalli. And the de- 2 Inſt. 567. 

the defendant maintenant pleaded, in abatement of the writ, that the — 
nat plaintiff had a writ of appeal depending againſt him; and he plead- 2. Hawk. 232. 
h- ed it in ec verb a. — And, by the opinion of THE COURT, he, was Ser- re 
compelled to plead over is the felony; for ſo are all the precedents * 
of the Court. And upon this plea it was demurred in law. Refid. 


felt. 778. 


(4) Ante, Cog. 3 . : | 

Lewen againſi Cox. X a3 rin . Cat 6. 
Eaſter Term, 41. Elia. Roll 210. $0 2 | 
[ JEON a ſpecial verdict the caſe was, Lewen deviſed lands to his two A deviſe, to /i 
ſons equally, and their heirs: Whether it was a joint eſtate in. 3 
the ſons, or that they were tenants in common? was the queſtion. « þ.u,,,” creates 

Coke, Attorney General, ſhewed that they were jointenants. à tenancy in 

For firſt, It is agreed, that a deviſe to two and their heirs is a joint nen 


har eſtate in them, notwithſtanding the opinion in 30. Hen. 8.; and ag. 37 9 
** ſoit hath been oftentimes agreed : and it is as clear, that this 2. Roll. Ab. 89. 
ö 1 word equally, by the rule of the common law, unleſs it be in a will, ma pe 4 
= 1 alters not the eſtate ; but the intent of the deviſor is to be ſearched : 6: Co. 16. b. 


*10 as to that he conceived that it cannot make a tenancy in com- . A. 493,494: 


13 0 . P . > ” of 2, Atk. 122, 
#4 1 men in the, deviſor's intent; for it ſignifies only an unity and Waage 19; 
rail identity of eſtate, and there cannot be a more equal eſtate than 1. Peer. Will. 

to them jointly ; and ol 5 | 14+ 19, 
re the em jointly ; and when the words of a deviſe do not ſhew any Eq Caf. Ab. 


apparent intent to change the eſtate which the law limits, jt would 292. pl. 10. 

be violence to the words to diſtort them to another ſenſe. The ha 252, 
anner alſo of placing the word “ egrally” is to be obſerved ;, but _ agen 
Ii it had been to them and their heirs equally, ſo as the intent might 12. Mod. 296. 
e been collected that their heirs ſhould have it equally, it . mY Raym, 
culd peradventure hare been ſtronger ; for then their heirs might . Peer Will. 
L | 250. 3 FErova 
. Caf. 297. 3. Prown Par. Caf, 224. 1. Wilſon, 152. 341 2 Com: Dig? 778. Curp. 0 so. 


LI \ Þ 
22 


oft. 72.9. 
3. Co. 39. b. 


6. Co. 16. b. 
Poſt. 743. 


Ante, 330. 
3. Co. 39 b. 


bouſe in tail; aud if any of them died without iſſue, that the tuo 


the deceaſe of one of them without iſſue: and it was ruled, for life; 
for the word part doth not enlarge the eſtate 3 and that by theſe 


that they ſhould be ferveral and divided eſtates ; and it was ruled 


and a third perſon, egualiter, they are jointenants, as by purchaſe, 


2 o - - GY * N 


8 
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not both have had it, if it were a joint eſtate. And therefore 29. Bz 
betwixt Pettywade and Coke in this court, where one had three 
| houfes, and three ſons, and deviſed to every of his three ſons zu 


ſurvivors ſhould have his part, equally to be divided betwixt them; 
it was doubted what eftate the two ſhould have in that part, after 


words, . equally to be divided,” they were tenants in common, and 
not jointenants. But there the words thewed. the deviſor's intent, 


there, that «© equally divided,” and * equally to be divided,” are il 
one: and fo it was ruled here, in Dichins v. Marſhal (a): and ſo 
alſo in 17. Ez. where a deviſe was made to two equally, it was hell 
to be a joint eſtate. But Shepheard's Caſe (5), in 18. Aliz. is good 
law, that a deviſe to two equally, and to the heirs of their bodies 
made a tenancy in common; for as the inheritance is in common, 
fo his intent ſhall be collected for the particular eſtate (d Few. 
NER conceſſit); but it is not fo here. | | 
 ALTHAM e contra; for if they be not tenants in common, this 
word ©« equally” would be vain; and no word in a devife or gran 
ſhall be void, if it may have any good expoſition. In 2. ; 
Ph. & Mar. Bendlce, it is ruled, that a deviſe to two, © part and 
< part lite,“ made a tenancy in common ; for there are no part 
betwixt jointenants 3 and therefore his intent appears, that they 
ſhould be tenants in common; for there js not any word in a deed} 
or will which ſhall be idle, if it may be taken to any reaſonable in- 
tent: and ts that purpoſe cited Bold: Caſe, Dyer, 14. 
FENNER held, that they were jointenants; for jointenants har 
an equal eſtate, and equal profit; and a will is to be expounded 
after the judgment of the common law, when the intent appear 
not to the contrary. And therefore, if a deviſe be to baron and fem, 


- Ft - x WW ee rr wee 


during the coverture, and the baron and feme have but a moiety. 

Por hu e contra; for the word equally bath two fignifications 
in the one, it refers to the eſtate; in the other, to the quantity d 
the land: and here, To which of them this ſhall be referred? was the 
queſtion. If one deviſe his goods equally to two, there is not au 
jointenancy; for equally ſhews bis intention to give to either d 
them an equal proportion: ſo of a deviſe of a term to two equally, 
they are tenants in common; for otherwiſe there ſhould not & 
any equality in property, if all ſhould go to the ſurvivor : buten 
deviſe of land to two equally, they are jointenants; for there ire 
any inequality or loſs, although the ſurvivor ſhould have all; for te 
other can have it but during his life. But if a deviſe were to tc 
and their heirs equally, or part and part like, there is a tenancy d 
common; for every one of their heirs ſhall have it: and if the 4 
ſhould have all by the ſurvivorſhip, it is not equal as to their bes 
and ſo here they are tenants in common; and there is not au o et 
ference between this and Shepheard's Caſe. . bs 

CLENCH agreed with him in omnibus. And afterwards it ie n 
adjudged accordingly, that it was but a tenancy in common; © 
aflirmed in a writ of error in the exchequer, upon the opinie ef 


(%) See che caſe four verſus three (c). CR 


of Denn on the demiſe of Gaſkin v. Gaſkin, Cowper 657. 


(+) Trin. Term, 35. Hlize ante, 330- (b) Cited ante, 34) 
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| Bold againſt Steers. Ca 5 7. : 


Ire  Michaelmas Term, 40. & 41. Eliz. Roll 508. 


* JECTIONE FIRMA. And declareth of a leaſe, to begin The miſtake of 
0 E poſt mortem of T homaſine' Chapman and of Thomas Chapman; ee in a 
b 0d alledges, 912d pre diet. Thomaſine Chapman, and Thomas Champ- gedment held 
er | ; 
7 nan were dead, and ſo miſtakes Champman for Chapman: and for not material. 
heſ this cauſe error was aſſigned for the leaſe is not then begun. — 1. Lytwick;a50- 
ang WY ut THE COURT held, quod predifus Thomas was ſufficient, and Cowp. 841. 
the addition of his firname was vain; and it ſhall be intended 3 Term Rep. 
to be the ſame perſon. Wherefore, it was affirmed. 3516 


uled 

*. Hayford again Andrews. ä C 8. 

held EBT upon an obligation, conditioned for the payment of ; 
— D twenty pounds at a day certain. - The defendant pleads, that — 4 
die, before the day, the plaintiff, in reſpect of a treſpaſs made by his payment at a. 


noo, beaſts in the defendant's land, gave unto him a longer day of pay- I 


Pe. ment, which is not yet come. And it was thereupon demurred, plaintiff gave a 
6 and argued at the bar, that in regard it was before the day, the bager day of 
i WM plaintiff might well by word defer it; and in proof thereof were | wy 
ran cited, 3. Jie, 17. 12. Rich. 2. © Barr,” 243. 26. Hen. 8. pl. 9. „ 

73 Tus CouRT, without argument, held it to be no plea; for- ati f. Cg. 11. 16. 
: greement by parol cannot diſpenſe with an obligation. But the Fitzg. 73. 


caſe of 12. Rich. 2. is good law; for there the agreement at the 3 347+ 


rts 
* day to retain is as a payment, and thereby the obligation is diſ- 80 Rani 
deed charged. Wherefore it was adjudged for the plaintiff (a). ; 98 


(a) Vide Cowper, 47. in point, and 5. Com. Dig 261. 


have | C482 9. 
indel UNT and others were indifted before the mayor and alder- ra: 

pears H men of Hereford, being juſtices of peace and 7 delivery, [my cc 
en, oon the 5. Elia. c. 14. for forging the will of one Davies, Excep- |vriſdition in 
chaſe, ion was taken, becauſe by the ſtatute they had not any power to 8 {0 
ty, ake ſuch indictment ; but the power of enquiring thereof is given Ante, 87. 6or. 
ions; o the Juſtices of oger and terminer and of gaol-delivery only; and > — 8 
ity d 0 it was ruled in 31. Eli. in Smiths Caſe.— Wherefore for this 5 8 9 : 
as the WFaule he was diſcharged. | ' 2. Hale, 44. 

)t any Peng: Stra. 848. 

* Eden's Caſe. 1 
a EN and others were indicted upon the 8. Hen. 6. c. g. of he miſtecital 
ot be forcible entry; for that he, and divers others in the indict- of a ſtatute vi- 
but ent named, forcibly entered, and diſſeiſed Alice Knotsford. — FigsT, tiates the in- 


xception was taken, for that the ſtatute is recited, © "Chat if any 1 


de expelled or diſſeiſed;“ whereas it ought to have been, ex- and it cannot be 
pelled and diſſeiſed.— But it was ſaid, that the printed boo . — roſe 
id alſo the parliament roll, is in the disjunctive; and therefore — — 
n allacatur.— Ax OTHER EXCEPTION was, Becauſe the ſtatute is, 

If any feoffment or diſcontinuance thereof be made,” &c. and 13216, 17% 
e ſtatute reciting this word * thereef” was left out. — And for 2 Hawk. —— : 
is cauſe held to be ill; for there is not any ſuch ſtatute ; and 386. | 

de milrecital of a ſtatute is cauſe to avoid it.— It was then moved, Dougl 94 97+ 
"at it was a good indictment for riot, although it were void upon 

e ſtatute.— Sed non allecatur ; for, being void for the principal 


(RO, ELLZ, PART 1L. Aa a it 


_ ()% Hawk. in the liberty, otherwiſe it was a forfeiture (5); and the it 


* "= 
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Epzn's Car. it cannot be good for the reſidue. . Wherefore they were diſcharg. 
; . ed. 2. Hen. 7. pl. 10. 6. Hen. 7. pl. 5 11. Hen. 4. pl. 41, 18, 
Edu. 4. pl. 10. 11. Hen. 7. pl. 22 j 


C48 11. | | Steverton againf Scrogs. 


— 


; Trinity Term, 40. Eliz. Noll 11 39. or 1132. | 
The lord of the DEPLEVIN. The defendant made conuſance, as bailiff of Ola 


| Ns — Scrogs ; for that the place, where, &c. is within the juriſdidtion 
and tumbrel, of the leet of the manor of Renold, whereof the ſaid O. Scrogs is 
and pes th _— and tempore quo, was lord: and ſhews, that at a lect holden there, 
vill, except, by ſuch a day and year, it was preſented by the jui y, that there vn 
ſpecial cuſtom; not within the vill any pillory or tumbrel to puniſh offenders; and 
— the . therefore the vill was amerced to 208. : and ſhews, that the plaintiff 
forfeiture, en- at the time of the taking, was an inhabitant there; and: becauſe he 
quirable at the did not pay that. amercement, but utterly refuſed to pay the 20 
y- oY 126, therefore the defendant, as bailiff of the manor, diltrained, &, 


And it was hereupon demurre 4d. 


| Kitchen, 13. a. WINCH, for the plaintiff. This plea is not good, neither fe 
Moor, 523. 607- the matter nor manor thereof; for the inhabitants of a vill ae 
— = not bound to provide either pillory or tumbrel (a), but the lard 
ch. 13. . 19. of the leet only; for they are neceſſary for the execution of juſtice 
2. Wilſen, 20. which the lord is to ſee to be executed: and if he doth not provide 
them, it is cauſe of ſeizure; as 8. Hen. 4. pl. 17. the abbot d 

St. Albans was to procure a gaol-delivery of the priſoners vith- 


111% , . tute of 18. Edw. 2. c. 18. which ſets down what things ſhall be eu 
quired in leets, doth not appoint this to be enquired: of there; an 
it is enquirable only in the eyre. It is not good for the manner 
alſo, Firſt, Becauſe it is alledged, that the plaintiff did not pay the 
amercement ; and he doth. not aver that any other of the vis hal 
not paid it. Secondly, He doth not alledge that the plaintiff wa uf 
inhabitant there at the time of the amercement, but at the time 
the taking, &c. Wherefore, &c.— And for thele defaults, T1 
CourrT held clearly the plea to be ill, and adjudged it for the plas 
tif. —But Poryam, Gawbpyr, and FENNER (CLENCH abſent! 
held, that it was not good for the matter; for the pillory and tun- 
brel ought to be provided by the lord of the liberty, and not 
the vill, unleſs there be a preſcription to the contrary, which ouglt 
to be ſpecially alledged; for they being for the execution 'of j 

| tice within the liberty, he ought to ſee it to be done. 

n the baile And PorHam ſaid, that the defendant, as bailiff of the mana 

i Jeet can di- cannot diſtrain for an amercement, by reaſon of his office, withod 
ſtrainexoffci. an eſpecial warrant from the ſteward. or lord, no more than a ſhenk 

Mg yo 748. may levy amercements of this court without warrant. —But GA 

Moor, c74. © contra, that he may diſtrain for lawful amercements, by reaſon 

3. Mod. 138- the office, but he cannot enter for a condition broken, as 5. K 

3 7. C. / 222. is.— But for the principal matter it was adjudged ut uf 

>kin. 587. for the plaintiff. | : nt | 

2. Bac, Ab. 320. 1. Salk. 107, 108. ' | | 

i | BP” (a) See 51; Hen. 3. ft. 6. 
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| Luffer again /i Legar. CA 12. 
RROR of a judgment in Lyme. The error aſſigned was, Be- judgment in 
E cauſe that in DEBT the detendant was acquitted for part, and der in an inſe- 


for the reſidue the plaintiff recovered, and there was not any judg- 3 


ment, quzd querens fit in miſericordia, c. And for this cauſe it was qued * it 

reverſed, And at the ſame time another judgment in Morcęſſer be- 3 

ween Cheſold and Wot was reverſed for this cauſe (a). Ante, a570b. 
Dyer, 69. 8. Co. 61. a. Moor, 692. 1. Com. Dig. 335. 5. Com. Dig. 178. Cowp. 19. 

(a) The omiſſion of this judgment is now amendable by 16. & +7. Car. 2. c. 8. and 

4 2nd Go Ann. c. 16. 


So op 


Harris againf Jays. Cat 13. 


I 7 RESPASS. Upon a ſpecial verdict the caſe was, That the The lord of a 
„ queen's auditor and ſurveyor for the county of Northampton manor, or his 
tif appointed a ſteward for one of the manors pro il/d vice; he kept the — ar 


ourt, et in plens curid granted by copy land which anciently had by copy, which 
deen copyhold and eſcheated to the queen for felohy, to the de- anciently had 
fendant and his heirs, and received a fine for it, which was anſwer- wed, eps 
d to the queen: and, Whether this were a good grant by copy ? eſcheat they had 
| been kept in the 


for 25 the queſtion. | - len bl 
75 FixsT, It was reſolved, that a copyhold eſcheated, and which om Les 
mm ath been kept in the lord's hands for divers years, may be granted ſuch a grant, 26 


rer by copy by the lord himſelf: but, Whether it may be granted we — act 

y the ſteward ? was the doubt. — And it was reſolved, that it well — by oy 

nay be granted; for he is in place of the lord, if he be very ſteward. ſteward dr fas 
SeconvLY, Whether this appointment of a ſteward by the au- vag - 


Iitor and ſurveyor be good, or not ?—And reſolved, that it was not; re l. 


hey have not any authority to appoint ſtewards, the one being . Roll. Ab, 458. 
ke the accounts, the other to ſurvey the land. | 8 


Ini bx, Admitting he is not ſteward in right, yet he ſitting Savil. 70. 
court, and granting this copy, and admitting him, and the fine Pop: 51. 


c. 
* ing anſwered to the queen, Whether it be good, or not? BAcox 1 
ul oed, that it was good; for acts done by an officer in fads, and Owen. 2. 
2 ot de jure, are good; as 9. diu. 4. pl. 1. acts done by a king an * Bac, Ab. $10. 


ſurper are good: ſo if one being created biſhop, the former biſhop . 


ot being <eprived nor removed, admits one to a benefice upon a 314. 
eſentation, or collates by lapſe, theſe are good, and not avoid 
dle.— Quod curia conceſſit; for the law favouis acts of one in a re- 
ted authority; and the inferior ſhall never enquire if his autho- 
duenne de lawtul : and 2. Edw. 6. Br. “ Copy,” 26. it was held, that 
ant by copy by one in court who hath no authority to hold 
hurt, is good. 6 | | 
anc G Aw Dy. The grant is void, for it is not a thing of neceſſity; 
t things of neceſſity done by one who is but in a reputed autho- 
J, are good. And here this new grant is in prejudice to the 
n, who is lady of the manor : and relied upon 4. Hen. 7. | 
Pornau. Acts done by one who keeps court as ſteward, 
thout authority, if they come in by preſentment from the jury, 
of neceſſity, are good; as an admittance of the heir upon a pre- 
ment, or admittance by a ſurrender to an uſe, and a preſenta- 
dn of nuſances before him, are good; but acts voluntary, as the 
it of a copyhold, is not good. And if a lord commands his 
d, that he ſhall not grant ſuch lands by copy, if he grants it, 
| Aaaz | | it 


—_ 


 bearance, is Upon non afſumpfet pleaded, it was found for the plaintiff; and al. 


her firſt huſ- pleaded, that the anceſtor of the firſt baron was ſeiſed in fee; and 
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Harris. it is void; ſo if he diminiſh the ancient rents and ſervices, it is a 
againſt void copy. —FENNER agreed with them in omnibus, Wherefore it 
Jays. : * | . 2 ; ' +38: £ 

was adjudged for the plaintiff. 4. Cb. 30. | 1 


Cars, 14 | Morning again Knop. 1 
. A SSUMPSIT. The cafe was, An infant being bound in a bond 
after full age, for the payment of 171. at his full age, in confideration that 


to pay a bond the plaintiff the obligee will ſtay the ſuit which he hath bepun 
| engages ag againſt him by original, and not cauſe him to be arreſted there- 
deration of for- upon, he aſſumed, that he would pay the 171. at a certain day after, 
youu ledged in arreſt of judgment, that this was not any conſideration to 
| ground an aſſumpſit; and in proof thereof the caſe of Stone v. Wi. 
(a) Ante, 126. thipole (a) was cited; for the bond not being ſufficient to bind him, 
7. Roll. Ab. 18. there is not any cauſe for him to make this aſump/it.— And of that 
OE » 272-17 opinion was FENNER ; but CLENCH contra.—£!, ceteris Fuſlitiariit 
1. Leon. 114. abſentibus, adjournatur. a 3 * 
3. Bac. Ab. 146. 1. Term Rep. 648. | " wat EL? 
1 Sherwood again Woodward. 
3 SSUMPSIT. Whereas he fold to the defendant's ſon certain 
promiſe to . , . \ 
pay, in conſi- weights of cheeſe; the defendant, in conſideration the plain- 
deration thit tiff would deliver the ſaid cheeſe to his ſaid ſon, aſſumed, that if the 
— _ fen did not pay for them, then he would (a); and for non-payment the 
poods, which he action was brought. Upon non aſſumpſit pleaded, and found for the 


_— —_—— plaintiff, it was moved by Gop REV in arreſt of judgment, that 


dant s ſon, is this was not any conſideration ; for it is no more than what the 


good. law appoints, to deliver that which he fold, the property whereof 
— — 12. js in the ſon by the ſale.— But Ga wr and FRN N ER held it to be 
pg ae Hop: a good conſideration ; for it is an eaſe to the bargainee to have them 
80. without ſuit, which peradventure otherwiſe he could not have had. 
And although the bargainee may take them in this. caſe, the bar- 
gainor is not bound to deliver them; and there is a new act done 
by bim upon this agreement, and it is an eaſe to the vendee: 
and 12. Hen. 7. is, that to deliver the goods of the party himſelf at 
another place, is a good accord, Wherefore, ceteris Zuflitiarits al. 
ſentibus, they adjudged it for the plaintiff. | | 
| () Vide 29. Car. 2. c. 3. F 
Cn 16. | Brereton againſt Evans. 
| n | Michaelmas Term, 41. & 42. Elis. 58 
In debt for tent 2 by Brereton and his wife againſt the defendant for arrear- 
by huſband and ages of a rent upon a leaſe for years made by the feme and 
— upon a her firſt huſband to the defendant by indenture. The defendant 
e by her and 
band, it ii a that it deſcended to the firſt baron, and he was ſole ſeiſed; and ſo 
ood plea that the feme had nothing at the time of the leaſe made. And there- 
e firſt huſ- 2 
band was ele upon the plaintiff demurred in law. 
ſeiſed, and that WARBERTON, = for the p laintiſf, moved, that this was not 
1 any plea; for the leaſe being by indenture, the feme hath the re- 
Ante, 184. Verſion by eſtoppel againſt the leſſee, and the defendant cannot 
1. Roll. Ab.294- contradict it, and ſay that ſhe. he bath nothing; and in proof 
1 thereof was cited 11. Hen. 4. pl. 1. and 2. Hen. 5. pl. 7.— 
1.Com Dig. 571. But ALL THE Jos ricks reſolved, that it was a good plea; 
g-Com.Dig-276- for they ſaid, there was a difference betwixt 11. Hen. 4. pl. I. 
and this caſe: for when two join in a fine, or matter of 4 
| core 


* : 


- 
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$2 cord, he who accepts of them is concluded to ſay, but that both BzxeneToN 
it pave it: but where it is by deed it is otherwiſe; for that cannot F 


cnure from one by way of intereſt; and from the other by way of 
eſtoppel; for one deed cannot ſo inure to two intents. . Alſo, 


nd when two join in a deed, and the one only hath the intereſt, it en- 

hat ures by way of confirmation from the other, and not by way of 

zun eſtoppel. But here, this can neither be an eſtoppel, nor a confir- Co. Lit. 46. a. 
re- mation; for the deed is * void as to the feme, ſhe being covert; oe br. 

ter. 15 45. Edw. 3. pl. 11. 48. Edw. 3. pl. 12. and 29. Hen. 8. Br. 441. 444. 

ale « Faits enrolled,” 4. And it cannot be an eſtoppel, becauſe an eſ- 

1 to topel ought to be mutual on both parts; and a deed of a feme covert 


Wis cannot eſtop her, and the deed cannot bind her to any effect. 
im, Wherefore it was adjudged for the defendant. 
Hogobert again Hokeley and Spike. a Carn up. * 
1 againſt two. One of the defendants acknowledged if ane e 
the action; the other pleaded, A unques ſon receiver, & c. And deteudants in an 
judgment was preſently given againit him who acknowledged the — of 5. 
tan ation; and iſſue joined upon the other, and found againſt the writ ſhall only 
ain» WH defendant; and judgment was alſo given againſt him.—Ke Mur abate 9% that 
f the WY Cid, that in the time of Wray, Chief Fuſtice, it was adjudged, deſendant. 
that where one of the defendants acknowledged the action, that it 


mould bind his companion, and the entire judgment thould be Key. 255. 194 


that given againſt both. lhen DaN1Et., ferjeant, moved, that one of 1 Com. Dig. 56. 
the che defendants was dead, and fo the whole bill ſhould abate, al- 
reof WH though it were after the judgment; and to that purpole cited 
0 be 21, Edi. 3. pl. 32. and 22. £dv. 3. pl. 8.—But GawpyY conceiv- 


ed, it ſhould not abate the writ but againſt that defendant only 


who was dead (a). Vide 1, Hen. 7; pl. 2. 22. Edu. 3 pl. 87. 1. 
bar- 4. Len. 4. pl. 1. — El adjournatur. "| - 
done 0%) By 8. & 9 Will. 3. c. 10. if one de- being ſuggeſted on the roll, the action ſhall 
dee: ſendant die, and the action ſurvive againſt proceed againit the ſurviving defendant. 
f n ie other, it ſhall not abate; but the death | © + 
Marſh again Vauban and Veal, | Carr 156. 


ONSPIR ACV. The defendants pleaded not guilty, and the ir tus be in- 
one was found guilty and the other not. And it was here- dicted ſor a con- 
pon moved, that the bill ſhould abate; for it ought to be againſt 1 
vo, and the one cannot conſpire alone; and the one being acquit- the bill hall 
ed, the other ſole cannot be attainted; and fo. is 11. Hen. 4+ pl. abate. 

b 8. Hen. 4. pl 6. 22. Rich. 2, „ Bre.“ 888, 22. Ae, 77- | 

5. Aſiſe, 12. © Br.” 11 5.—And of that opinion, was THE wHOLE S. Her 4. pl. 6. 


ndant 1 HO! | a 
** our here, that a writ of conſpiracy lies not, nor is maintain- 5. C % On 
nd ſo i upon this verdict, But an action upon the caſe, in nature g,Mod.222.40ts 


a conſpiracy, might have been brought in this caſe (a), . Roll Abr. 
herefore ! jud for the defend; * | 
cretore it was adjudged for the defendant. | 12. Mod. 207. 
Wal. 210. 6. Mod. 179. 1. Saund. 228. 1155 * 26. 189. 2, Keb. 497. Stra. 144. 193. 
wk 


17 latch, 80. 262. Bul. N. P. 14. 1. PF. C. 351. (a) Carth. 4109. F. N. B. 116 
. Jac. 194. Cro. Cat. 439. 3. Mod. 220. . 75 | Tx; 


annot : | Williams again Wh tney. | Casr 19. 
proof JECTIONE FIRM, of a leile. of Henry Vaughan at 1fochas, Wnejetmentthe 
aſt of lands in Lower Mockasr. The defendant pleaded not guilty, opens fogtes 

plea dd found againſt him; and it was moved to be a miſ- trial: for the 3 — tirm | 
pl 5 mre faciat was awarded from Moclat, whereas it ought to have the place where 

if re- 


en lrom Lower Afockas ; the iſſue being not guilty. But if the queſtion are 


ledged to lic, b Com. Dig. 316 


- without aver- 


the acceptance but for the time only, which is to be tried in the ſpiritual court 


— u < a " 
 — TY - . TY "9 
N 2 EY "© bs. 
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Wirriaue But if the leaſe had been trayerſed, it had been otherwiſe. —fuy 
againſs of that opinion was THE WHOLE CoURT. Wherefore the judg- 


3 ment was ſtayed (a). 


(a) But now, by. & f. Ann. c. 16. the yenue ſhall be de corpore cemitgru, 


C481 20. | 26 Umble again fi Fiſher. 
Debtfora year's DEE for rent upon a leaſe for years, payable at four terms, 
rent, v1z. frm vi. the Annunciation, Midſummer, Michae!mas, and the Na 


Lady-day until i vit ; and ſhews, that the rent was arrear pro uno anno integrs, ſci. 
3 2235 Reer Þ feſto Annuntiationis 40. uſque feſtum An 1. 2 % jr 

et adbuc exiſtit. The defendant pleaded non debet, a4 found apain( 
nel coo, b, BI And it was now moved in atreſt of judgment, that it ap 
3.Leon. 211. Pears by the declaration, that there are but three rent days arrex; 
Yely. 74 for 2 excludes the firſt feaſt of the Annuntiat. and uſque excluds 
Sed fx , the laſt. But Fos TER moved, that the viz. ſhauld be void, becauk 
Bizowv: Grid e, it is declared, that it is arrear pro uno anno integro.—Put Ta 
where it is held CoyrT held the declaration to be ill; far if the viz. ſhould be 


ſhall be taken 4k BI . 
incluſively, Gaw-Dx ſaid, if it had been, that it was arrear à fe/to Annunti. 
4. Bac. Ab. 345. tionis 40. pro uno anno, VIZ, uſque ad feflum Annuntiat. 41. there 


25 Nied C the 272. ſhould be void ; but not here. Wherefoxe it was adjudg 


Salk, 144: ed for. the defendant. 
Ld. Raym. 819. 896. Dougl. 53. n. 658.) 1 | 
cas 24; — Green agamf Hun. 


To pay a tenth TYROHIRITION for ſuing for tithes of the rakings of barly, 
ou bor ths of And alledgeth a preſeription to make the barley into cock, 
— 22 and to pay the tenth cock in ſatis faction of the tithes of the barley, 
the the of and of the rakings minus v9/untarie diſperſed. It was hereupon de 
nr A act murred, becauſe he doth not aver that thoſe rakings were min 
= pay © "1c Dluntarie diſperſed. Bacon, wha moved jt, ſaid, that in 41. Elz 
reared for pail it was ruled in the common pleas, in one Adam's Caſe, that a pre 
en _—_— ſcription to pay the tenth cock generally, in fatisfaction of Al 
lier of wood for Fakings was not good; for he might leave the greater part d 
fuel ; are good the corn in rakings.— But 'ALL TH CourT held, that the pre 
preſcriptions; ſcription was good, and there needed not any averment; but tha 


ring the rakings ought to come on the other part if he would. —SeconpLy, tl 
were min v. ſued for tithe of wool, and . e a cuſtom to pay it ere 


S year at Lammas day; and that he ſet it out, &c. It was thereupa 


tom, and not 


moved, that it was not good, for this is pot a modus decimandi 


of them. muſt be But THE Cour held it to be good; for it is due de jure, whet 
traverſed, 3 n ey ö 
Ante, 363. it is clipped; but by preſcription it may be ſet out all together x 
446. 475.660. another day, and that is good: and if the ſpiritual court will if 
1. Roll. Abr. allow thereof, as it is here alledgeth that they will not, it is fit 
648. 660. 2 . | 
Moor, 278. 910. prohibit them.—THIRDLY, he preſcribed, that for young cant 
N. R. H. 403. reared for the pail, to be milch kine, or for the plough, no tithss 
— dag have been accuſtomed to be paid. And it was thereupon demurr 
"+7 and adjudged a good prelcription ; for they are for the pub 
weal, and the parſon is to have benefit of them in another kind, 
And it was held, that for paſtures of ſuch cattle no tithes are du 
or the reaſon aforeſaid. —FouRTHL , He preſcribed, that for 
wood combultible, he uſed to pay a penny, called an heart5-p:%% 
in ſatisfaction for all tithes thereof. —And it was thereupon ; 
| * n — 


— 
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murred; and it was adjudged to be a good preſeription. FreTHLY, G1 
For other kind of tithes, he alledged alſo other ſuch payments of A 
the like ſums; & c. et quòd omnes et fingule perſonæ, rectoret de, Nc. | 
had uſed to accept thereof, &c. The defendant traverſeth, qudd 
amnes et fingule, Er. had not accepted. It was thereupon demur- 
red; for he ought to have traverſed the cuſtom alledged, and not 
quid omnes et fingule, Fc. did not accept: for then, if any of them © 
lid not accept, he overthrows the preſcription, which is not reaſon- 
able—And ſo was the opinion of THE CoURT. Wherefore it was 
adjudged, quod prohibitio flet.. & I OOTY SHLD 


0 TE 
Wichals againſt Johns. Carr 23. 
Zaſter Term, 41. Eliz. Roll 528. . 
W. And declares, That in conſideration that the 4 promiſe 
plaintiff, at the inſtance of the defendant, had promiſed to pay _— _ 
126l. to one Rogers, wherein the defendant was indebted to the ſaid ſufficient conſi- 
Rogers; that the defendant afſugggd he would. pay to the plaintiff deration to 
this 1201. when he ſhould be relfiired. After verdict for the plan-. * 
tif, it was moved, that this is not any conſideration, for it is not yn. Ag 3. 
any benefit to the defendant, becauſe he is not thereby diſcharged of Poſt. 848. 889. , 
his debt; and it is not alledged that he paid it- to Rogers; nor is the 1. Roll. Ab. 29. 
promiſe alledged to be made to Rogers. And if it had been made wor, 574. 
to Regers, he could not thereupon have maintained an action againſt Yelv. 134- 
the plaintiff; for there was not any conſideration between them. — ** _ = - 
And of that opinion were Ga w Y and FENNER upon the firſt mo- Hard. roz. 
tion: for Gawoyy ſaid, If one be indebted unto me, and another 1- Leon. 186. 
comes unto me, and promiſes that he will pay it, this is void, and Cs, 
nothing to purpoſe. But if he promiſe, in conſideration that I will 
forbear my debt, that he will pay it at ſuch a day, if the debtor does 
not pay it, this is good. Wherefore, &c. (a).—But it was moved 
again at another day, and Po HAM and CLENCH held it to be well 
enough; for there is a mutual promiſe, the one to the other; ſo 
that if the plaintiff doth not pay it to Rogers, the defendant may 
have his action againſt him: and ſo alſo the defendant ſhall be charg- 
ed as to him; and a promiſe againſt a promiſe is a good conſideration. 
hut it was moved, that the declaration is not that the plaintiff 
promiſed to any, to the defendant or any other; and therefore it 
Is not good. But that eas not well apprehended by the Court, as it p 
ſemeth, But judgment was given for the plaintiff. | 
(a) See now, 29. Car. 2. c. 3. 


Scrogs againſt Sir John Spencer. „ell 


FRROR of a judgment in debt in the common pleas. The ,, 1. 
error aſſigned was, For that upon a habeas corpora juratorum roners in their 
directed to the coroners, they returned the writ, and endorſed the proper names, 
writ, writing their proper names, but added not their name of — — | 
oflice (viz. coronatorum) z but the venire facias was returned by them, is erroneous. * 
and their names writ, viz. A. and B. coronatores, and upon the Ante, 310. 
Pabeas corpus the name of A. B. were written, but not the name 3100, n 
of coroners. And after the verdi&t and judgment for the plain- ary 

tf, error was brought; and it was the ſole error aſſigned, — Yelv. 110. 


Ti.verTON, .ſerjeant, moved, that it was not any error, for 2 
| a 


5 1 N 
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Scxoos before the ſtatute of York, cap. 5. which was made 12. Züie. 2. 
8 rant the ſheriff needed not to have put his proper name, nor of his 
rA ER. . . | 
office, to his return; and this ſtatute extends only to the ſheriff; 
and bailiffs of franchiſes; ſo the coroners to this day are out of 
the ſtatute. And at the common law it is well enough, for it wa 
not uſual to put the ſheriff's name to returns: and in proof 
thereof divers precedents were ſhewn by Acar, deputy chamber. 
lain of the exchequer ; many of which were writs of aſſiſe; the one 
was in 5. Edto. 2. aſſiſe againſt the abbot of Abingtin, and one 
J. S. his commoeigne; and in none of the writs the ſheriff's proper 
R. 756, name or office was returned. And upon theſe precedents ſhewn, 
the Court conceived it to be well enough, and no error ; for when 
a writ is returned, it is intended to be by the very officer of the 
court who ought to do it; which is the reaſon that at the common 
law the ſheriff's name needed not to be put to any return: and this 
reaſon holds here. But they all held, that if their names ought to 
have been here, then it is not aided by the 32. Hen, 8. c. 30. nor 
18. Eliz. c. 14. And they held, hat the 12. Edu. 2. c. 5. did not 
extend to coroners (a). But they would adviſe. | 
| | («) But now, by 21. Jac. 1.c. 13. the want of the name is aided, 


* 


2 


| Cant 2 Yates again Clincard. 


Deviſe of a Fi JECTIONE FIRMA, for certain lands in A/on-Clinton in the 
houſe with the: county of Bucks, Upon evidence to a jury, a deviſe was 
ey land in ſhewn of an houſe with the appurtenances ; and thereby land in the 
the field, ex- field was claimed —PoPHaM doubted, Whether it ſhould paſs? 
cept the one be But FENNER ſaid that it well might paſs; and that upon demurrer 
hs ener free. in 28. Eliz. it was adjudged accordingly. THE DEreNDANT 
hold. then, to make it clear, ſhewed that the houſe was copyhold, and the 
- nie, 16. 113. land freehold. And THE wHOLE Cour thereupon conceived, 
ci. jar. $16, that it could not be ſaid appurtenant, although it had been uſed wit 
112. it. Wherefore the plaintiff was nonſuited. 


3. Lev. 165. Plow. 170, Cro. Car. 17. 169. 6. Co. 39. 3. Com. Dig. 442. 3. Will. 141. 2 Bl, 
Rep. 728. 1150- 1, Peere Wms. 603. 2. Term Rep. 498. 5% 
15 ., » "3 41 1 42 : 1 5 7 4 


Car 25. ' a | Crouch's Caſe, . 


Quere, If the (CROUCH, copyholder of inberitance of the biſhop of Wintm, 
copyholders of ſues a prohibition for ſtaying of a ſuit for. tithes ; ſurmiling, 
= FR co that he, and all the copyholders of ſuch a manor of the biſhop', 
in nn decimonde. from time whereof, &c. had held their lands diſcharged of tithes, 
—See the conti-__Payxp1ELD moved, that this preſcription was too general; and 
— it could not be good to preſcribe in non decimando by the tenants. 
Sora x. It is as good, as for the farmers of a biſhop to pre- 
{ride to be diſcharged ; and that was ruled in a caſe in this court, in 
a , . right v. W, right (a). | 
. £17 9p 645 Po p HAM. Tt n only for his demeſnes; and that was, 
1. Salk 365. in regard it is to be intended, that the biſhop at firſt retained the 
© tithes to himſelf of his own demeſnes; but it would be miſchievous 
to allow it to all his copyholders.—CLAxNCH and FENNER 287 
See Stevenſon with him. Wherefore, without permitting any declaration or - 
v. Hill. murrer thereupon, they awarded a conſultation ; unleſs other cauic 


5+ Burr. 1275+ be ſhewn by ſuch a day. (GawpY ab ſente). Dodſon 
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Dobſon againſt Crew. . cler 26. 
Da upon an obligation, conditioned, that the obligor ſhould A condition, not 


be always ready to give evidence, and to juſtify the truth in 1 1 1773 : 
any of the queen's caurts, in all things which ſhould be demanded land or goods 
of him on the part of the obligee, upon reaſonable requeſt, and his gal NR? 
charges borne 3 and that he ſhould not hurt, or endanger, or moleſt rally conſtrued 
the obligee in his lands or goods, ratione alicujus rei cupulcungue. wy 3 
And hereupon the defendant demurred, ſuppoſing the condition to bs. -- 

hare been againſt law, — But ALL THE CouRT held it to be good, hr aan 
and not againſt law: for, as to the firſt part, if he had not beef. Bac. Ab. 409. 
obliged thereto, he is compellable by the law ; and the laſt part ſhall 7 778. 

be intended, that he ſhall not hurt, &c. tortiouſly, but not to re- . — tom 
firain him from purſuing the obligee for felony, or upon any other 

juſt cauſe. Wherefore, without argument, it was adjudged for the 


plaintiff, 


Peacock again Peacock. 4 elt „ 


8 2 ; . ſſault and 
pleaded, that the plaintiff entered into his bouſe in Waltham, — l 


in the county of Eſex, and he molliter manus impoſuit upon him to the plea muſt 


pi im ur of bis houſe, que gf e akon, batery, and aal feen 


tractation, whereof the plaintiff complains z and traverſes ABSQUE here the of- 


TRESPASS of aſſault and battery in London. The defendant 'f juſtification 


noc, that he is culpabilis extra Waltham; and it was thereupon de- fence is charged 
3 n to have been 


TowsE, for the plaintiff, moved, that this was not any plea z for — 
this treſpaſs being tranſitory, the place is not traverſable; and ad- 


mitting the place io be traverſable, yet he ought not to conclude his 1 19. 
plea, que eſl eadem, Qc. 55 Co. Lit. 182. 


| | Cro. Jac. 372. 
But ALL THE CoURT held the contrary; for the cauſe of the 3. 22 113. 
juſtification being local, viz. the maintaining of the poſſeſſion of aries 
his houſe, he may well juſtify there, and he cannat juſtify in ano- 1. Will. 219. 
ther place; and he may traverſe every other place; as where one ! T. Rep. 479- 
juſtifies as conſtable, or by force of a warrant. And therefore | 
kornan ſaid, the difference is betwixt this caſe ahd the aa/e of 

Patridge, which was adjudged in this court, that where one juſti- 

hes by reaſon of an aſſault in another county, and traverſeth the 

county in the declaration, that is not good, becauſe the jnſtifica- 

tion is perſonal and tranſitory, and might be alledged in any place, 

i well as the battery. But where it is local, as here, it is otherwiſe, 

and the concluſion, gue ef} eadem tranſg reſto, Fc. is good enough; 

for it concludes, that it is the ſame cauſe of action, but with a tra- 

erſe, as it ought to be of neceſſity : but if the averment, que eſt 

odem tranſgreſſio, had been omitted, it had been good enough. 

_—_— upon the firſt argument, it was adjudged for the de- 

Kendant, . e | 


% 


| Leighton / 


9 = 
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cast, 28, | Leighton again Garnons. 
5, Hilary Term, 41. Eliz. Roll 114. 

Deht liesagainſt DEBT upon an eſcape againſt the defendant, as ſheriff of H. 
CO for an I ford. And declares, that he recovered in the common 
copier les. in Mich. Term, 38. & 39. Eliz. againſt one Ely Walwin, 208i, wd 
rum, on an out- upon the gth Ofober, 38. Eliz. purſued upon this judgment x 
hawry 77 „ capias ad ſatisfaciendum, whereupon he was outlawed : after which 
* iet the viz. 22d June, 39. Eliz. Walwin brought a writ of error, and the 
year and day, record. was removed into this court, and there he afligned not any 
3 errors. Whereupon 13th February, 40. Eliz. the plaintiff ſued! 
to another coptas utlagatum, unde conviftus eft, directed to the ſheriff of Han ( 
court; but if ford, which was delivered to the defendant, being ſheriff, the ug 
—— of March following; by force whereof, upon the 3oth of Mart 
proceſs, aqui tam following, he took Walwin, and had him in his cuſtody, and after. 
 aQtion on the wards let him at large, the plaintiff not being ſatisfied, &c. The 
— "D 416. defendant pleaded non debet, all this matter was found by ſpeci 
467. 6524 verdict: and, Whether, upon this matter, Walwin was in exec. iis: 
Polt. 850. 91. tion for the plaintiff, when he was taken by the capias utlagntun! 
1. Roll, Abr. Was the ſole queſtion, After argument at the bar, by Tong 
310. 8gg. for the plaintiff, and by ATKINSON for the defendant, 
— N Tug wHoLE Sour reſolved, the ſaid Valꝛuin being taken by 
5. Co. 88.3, the capias utlagatum, although it were after the year and day, a 
Lut. 122. although the record be removed into another court, he ſhall be (ail 


romp gy to be in execution for the plaintiff; for there is not any defailtn 


7. Roll. Rep. 47. the plaintiff; for he purſued him until the proceſs was determined, 
my Fang 354 diz. until he was outlawed ; and he could not have had other pro 
7 tz. 6s, ceſs than a capias wilagatim ; and that had been his remedy, if th 
S:ravge, go. record had remained in court; and the removal of the record, it 
. 96 being no default of the plaintiff, ſhall not prejudice him, nor alte 
ag ul, br. doo. his execution. And the common courſe here is, if the party bes 
4. Bac. Ab. 412, ken upon a capias utlagatum, and brought into court, to commit 
een big. him to the Mayſbalſea for the outlawry, and alſo in execution forthe 
Li. Ray. 8c7. party. But if he had not been outlawed at the ſuit of the partyn 
2. Crom. Prac. the common pleas, although the record be removed hither withs 
8 Ws, the year, at which time he might have had in the common plex i 
87. capias ad ſatigfaciendum, yet being here, he cannot have a cu 
but only a ſcire facint. Per FEN NER. But he agreed, the proce 
being determined in the common pleas by the outlawry, he ſhall uu 
here have any other — than a capins utlagatum, and the pa 
taken thereupon ſhall forthwith be in execution; and the ſherif 
his peril ought to keep him in execution; for the writ gives ſufficiat 
notice unto him that he ſhauld be in execution, by the words» 
convitus eff, Wherefore, &c. | 
But Arkixsox, for the defendant, ſhewed, that this could! 
be an execution for the party, becauſe the record is removed W 
another court; and it is a rule, that a record being removed, te" 
never ſhall be execution upon that judgment, but by a ſcire far 
for the court cannot know whether ſatisfaction be made: and d 
appears by 5. Edw. 6. Dyer, 76. & 81. 21. Af. 14. 14. Ha. 
pl. 15. & 19. The party alſo being outlawed, the proceſs is det 
mined againſt him by the party; ſo as the party is put to bis! 
action of debt, as 13. Hen. 4. pl. 1. | 5 
| EM? 


— 9 


— 
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keur, the clerk, ſaid, that is true, vhere the party is outlawed LiI e Auron 
upon an original, and meſne proceſs before judgment; if he be af- _ £29%/ 
terwards taken by a capias utlagatum, the MY, cannot declare 


. ö gainſt him, but he ought ta have a new action of debt; but where 

es, is an outlawry after judgment, it is always uſed, that the party, 

ad being taken upon a capiar ulagatum, is in execution for the party. 

lad the courſe of the Court is, if one he outlawed after judgment 

ich, Ain debt, if he brings error, and doth nat aſſign his errors, to award 8 

the BW: capiar utlagatum, which is executian far the party (a); but if he () 5. Co. 88. a, 

be not outlawed, to award a ſcire facias guare executionem habere non "_ 566. 

de. And if he, being outlawed, brings error, and comes to af- — f 

(gn errors, committitur; and then to find bail, body for body (5), (4) Sed vide 

e or the outlawry, and to ſatisfy the party for the executian : ſo no 4. & 5. Will. 

ard Wot her execution ſhall ever be againſt him. And he ſaid, if he brings 2 Mary, c. 18. 
. 2 . WS 

free. error where he is not outlawed, and the judgment is affirmed, the | 

Ne courſe is here to award a capiat upon this judgment, or a fer: facias, 

xc Wor an elegit, as the party will, and not to award a ſcire faciar.— And 

h. or this cauſe ALL THE JUSTICES held here, that this is a good 


execution for the party. 


WINGATE, clerk, ſaid, that he was acquainted with two caſes 
which were adjudged, that if a ſheriff takes one by a captas ntlaga- 
tum after judgment, and ſuffers him to eſcape, although he returns 


- (4 Wot the writ, yet he was charged in debt upon the eſcape ; and the 
alt in one was 17. Elix. Auſtreys Cauſe, who was theriff of Bedford. — And 
ined, it was ſaid by the Court, that if a capiar be erroncouſly awarded, 
pet the ſheriff (hall not avoid it for this eauſe ;; and fo it was faid to 
f the be ruled in 30. Hliz. in Sir Clement Paſtor's Caſe, in the common 


pleas. Vide 3. Edw.6. - Dyer, 69. & Near Book 14. Edw. 3. 
Eſcheat, 6. Wherefore they refolyed, ut ſupra, for the plaintiff, 
The matter was referred to compromiſe; and this rule given, that 


{it were not finiſhed before the next Term, that judgment ſhould 
be tunc pro nunc. | 


Mallet againſt Mallet. Car 29. 


RROR of a judgment in the common pleas in repleuin. The Where a fine is 
- defendant avows for rent, for that Hugh Mallet was tenant in 1 
al, and let that land for three lives, rendering rent; and that but a real oy 
his reverſion deſcended unto him, as heir in tail; wherefore he manorwill paſs, 
and was demiſed, &c. and that this rent reſerved is verus et 8 

ntquus redditus, fc. The plaintiff replies, quꝭd bene et verum eft, Ante, 524. 

tat Hugh Mallet was tenant in tail, and made the leaſe prout, &c. Cruiſe on Fines, 
nd that by force thereof he was ſeiſed of the reverſion in tail; 124+ | 
but he 2 a fine of thoſe lands, by the name of the manor of 

Vrth- Peverton. The iſſue was, t nient compriſe 3” and there- 

| Bu a ſpecial verdict was found, that this was land lately pur- 

afed, which with other land was given in tail, and reſerved ſuit 

o the court of North-Peverton, and that this was known by the 

me of the manor of North-Peverton, and afterwards a fine was 

fried thereof by the name of a manor : and, Whether theſe lands 

aled, or not, by the fine? was the queſtion. And it was ad- 

iged in the common pleas for the avowant, that it was not a 

manor, 


Gates. 37 


wows and avers, that at the time of the demiſe, et diu antea, this zud not a manor . 
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Matter manor, and that thoſe lands were not compriſed within the fine: 
Me v. for it was there held, that by a fine levied of a manor, nothing hy 
a manor in truth ſhall paſs, and not a manor in reputation; and 
- this not being a manor in truth, nothing paſſed thereby. Any 
6. Co. 64. b. error being brought thereof, the matter in law was moved for 
error. — But THE CouRT here clearly held, that this making of 
the leaſes cannot gain it a name to be a manor, much leſs ſhall mike 
it to be ſo; and therefore the land cannot be compriſed within the 

fine. 5 | $784 | 


An avowry for SECONDLY, It was affigned for error, For that it was alledged, 
— _ - that the land in tail was let for three lives; and if it were not x. 
— io * cordipg to the ſtatute, it is a diſcontinuance ; ſo as the reverſing 
for three lives, deſcended to the heir at the common law, and not to the iflue in 
my 2 tail: for the averment, that it was demiſed formerly, is not ſub 
dne statue ficient; but it ought to have been averred, that it had been ſo de 
32. Hen. 8. c. 28. miſed for eleven years at the leaſt, next before the making of thi 
that the land Jeaſe. The averring alſo that this rent was verus et antiquus mi 
had been de- . * . « . * 
miſed, and that itus, is not ſufficient ; for it may be the ancient rent, which vs 
it was the an- twenty or an hundred years ſince; but it ought to have been averred, 
ce 1+... (hat it was the ancient rent which had been reſerved for thegreate 
which had been 3 
reſerved for the part of twenty years next before the leaſe. — And of that opinion 
greater part of were ALL THE JUSTICES, that theſe averments were inſufficient 
——_— „ for theſe reaſons; for theſe averments might be true, and yet the 
efare the : . 
making of the circumſtances of the ſtatute be not obſerved ; and that this had 
terſe; tor other- been good cauſe to have demurred upon the avawry.— But on the 
wile it is not 7 j 
warranted by Other fide it was moved, that the bar to the avowry is a canfcſion 
the ſtatute; that this leaſe was made for three lives, and that the reyerlio 
ed thereof was intailed, and deſcended in tail; and it ſhall help thek 
not be cured by imperfections : for it ſhall be then intended to be a leaſe according to 


any czxfe/ſimin the ſtatute, and that all circumſtances were obſerved ; othervil 


off: 874 or if a leaſe bepleaded by baron and feme, and acceptance of the rent 
Co. Lit. 44. b. by the feme, and no deed pleaded, which is not good; if the plain- 


4 * tiff, in the replication, confeſs them, and pleads other matter n 
Co. 7. 


_ 1 the reverſion could not be in tail. And of that opinion was GD k 
— and relied upon Dyer, 35 2. and therefore ſaid, that if partition be a 
Ante, 438. © pleaded between joint-tenamts, and it is not pleaded to be by deed; x 
0 
m 


AQ_. p = =. - 


— 


4 


was FENNEB. Et adjournatur. | 


Sir Andre 
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le: 3 4.0 op. 1000 HASTY ö I | 
dy RESPASS. The defendant pleaded an exchange betwixt' him 7 © —_—_— the 
ol and the plaintiff, of certain lands which were adjoining ; and ny 


hat upon the exchange, contordatum fuit between the plaintiff and plaintiff is 


\-fendant, that the plaintiff ſhould make the fences betwixt them, uns by Sev: 
1d ſhould always maintain it; and that the fence of Long - Goſccloſe, the 3 


hich was aſſigned unto the defendant, againſt the plaintiff's cloſe, but it is not 


led Thirty-Leaſe Claſe, was in decay, whereby his beaſts eſcaped. are ge 


brough the ſaid plaintiff's cloſe, &c. And thereupon the plaintiff n he dught 
emurred. | to repair; for 


Gawpy, CLENCH, and FENNER, held, that the plea was ill log have D 4 
or the matter thereof; for his agreement cannot be a bar in this the covenanc. 


tion ; but the defendant is put to his action upon the caſe, upon 


he promiſe, if he performs it not. And if the agreement-had been —_ 2 6. 


e 11 

ſuf. 7 deed, it had not been a bar; but he only ſhould have been put g6;. 

de. io his action of covenant. 5 f 1095. 74s 75» 
thi por HAM & contra: for by this agreement, he is bound in rigut K. icing 
n. make the fence, as much as by preſcription ; for every preſcrips Salk. 357. 


on to make a fence is intended to begin by grant, or conſent of Cowp. 473 
oſe who ought to do it; and if, upon partition between co- part - | 
ers, it be agreed betwixt them that the one ſhall make the fence, 


nion 1s good, — But the other THREE JUSTICES againſt him for this 
dem use, as alſo for a default in pleading; for that the cenſure is ſup- 
the oed to be in decay in a cloſe of the defendant's, which was not the 
had WWpreement that he ſhould make up. And this was held to be ill by 
| the r wHoLE CouRT : and it was adjudged for the plaintiff” 
ſion A : | ; 


Sir Rich. Lewſon againft Riddleſton. Cs 31. 


RROR of a judgment in the common pleas, in treſpaſs of Writ of inquiry. 
battery. — | Ante, 677. 
Tux rixsr Exxon aſſigned was, That the writ of enquiry of 2. Vent. 171. 


amages, directed to the ſheriff of London, was inguirat, when it * ng: * 


el; ould have been inguirant, there being two ſheriffs.— But it was i. Com. Dip. 
rent ered to be amended. | | ms” 
* DECONDLY, Becaule the entry was, quod inquirant per ſacramen- 
er in * proborum et legalium hominum de civitate predifd; and there is 
11 be any city mentioned before. — Sed non allocatur: for it was certi- 
d by the prothonotaries of the common pleas, that their courſe 
n the to make their entries, that it ſhould be inquired, &c. de comita- 
rant %, ſometimes de ballivd tud, ſometimes de civitute.— And KEM 
hel d, the common courſe is to award, to be inquired de ballivd tud,— 
d bis Cova thereupon held it to be well enough, and the judg- 
other ent was affirmed. SN | 5 | 
d the OM | 
h 1 Spencer againff Shory, Carr 32, 


CTION for theſe words: „Thou art a perjured knave, for Slander which, 
thou ſweareſt this day at the leet, that I bake bread in my if true, would 

houſe, where I did not.” After verdict for the plaintiff, upon —_ 3 

puilty pleaded, it was moved, that an action lay not for theſe went, is action- 


ay for perjury cannot be in a leet, whereof the law takes any — 
ce. —But ALL THE Cour held, that the words were action- 4% ; 


g: 
able; 76. 5 


* 8 
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Sexxces able; for although it-be not a perjury puniſhable by the ſtatute of 
againſt, 5. Eliz. yet it is a diſcredit, for which an action lies. Wherefore i 
song. was adjudged for the plaintiff war eh 
Cat 33- | Leverſage again Smith. 
Words which CTION for theſe words: „ Jahn Lever ſage (innueudb the plain. 
N mm « tiff) would have robbed the houſe of J. S. if J. D. woult 
put are © have conſented unto it: he perſuaded 1 - Unto it, and toll 
2Sonable. 4 him he would bring him where he ſhould have money enough.“ 
Foſt. 24. After verdict for the plaintiff, it was moved, that theſe words vers 
4. Co. 16. not actionable; for there is not any act done by the plaintiff whereby 
1» Roll Ab. g1. he can be called in queſtion, nor is it ſuch a' ſlander whereby he cn 
Ld. Ray. 1185. have any prejudice.— But ALL THE COURT held them to be word, 
of great diſcredit and ſlander, and concern him much in his credi, 
and that the action well lay. And it was adjudged for the plaintiff, 


Cam 36 Smith againſt Shepherd. 


/ 


Toll-traverſe, PRESPASS for the taking of one hundred ſheep at Mil. 


toll-thorough, Mowbray, in regid vid ibidem. The defendant to all except 
— — one, pleaded not guilty; and quoad that he pleaded, that Lord 


age, may exiſt Berkley was ſeiſed of the manor of Meiton-Mowbray, in Melin- 
by NR Mowbray aforeſaid ; and that he, and all thoſe, &c. had uſed fron 
trained for in viz time whereof, &c. to have toll, viz. two-pence for every twenty 
yegid ; but a ſheep of any ſtrangers brought or driven per et trans the ſaid vill h 
— any ſtranger; and if he were denied by any ſuch ſtranger driv 
for diſtreſs Ss them per et trans the ſaid vill, then they had uſed time Y 
mine difirictionir, &c. to diſtrain for the ſaid toll one ſheep ſo driven; and alledgeth 
4 ; in fact, that two hundred and twenty ſheep of the plaintiff's, being 
3 ſtranger, and not inhabiting there, were driven by one Ludjell 
2. No. Rep. 522. per et trans the ſaid vill, by the plaintiff's command; and becauk 
4 _— 15 he refuſed to pay this toll, he that one ſheep cpit et abduxit, and 
104. 231. detained until the toll was paid. Aer hoc, Cc. It was hereupa 
1. Sid. 454 demurred in law, and it was moved, Ty 
ge $1 3 FinsT, That this plea was not good for the matter; for this to 
4. Mod. 320. is claimed as a to/l-through, which cannot be claimed by any preſcrp 
3:Lev-49% tion; for it is againſt law, and in oppreſſion to the people; and i 
2. Lev. — that purpoſe was cited 22. Aſſiſe 58. 
Kel. 152. SeconDLY, Although he might preſcribe to have this toll, yt 
| * 2 he cannot preſcribe to diſtrain for it in vid regid ; for that is agi 
4 Will. 296. the ſtatute of orlbridge (a) j and in proof thereof vouched, * 
Bunb. 6. Ew. 3. pl. 1. 43. Edw. 3. pl. 40. 11. Rich, 2. „“ Avowry, 6 
4 4 17. Edw. 3. pl. 43. that where a lord diſtrained in an high, 
Cowp. 47. the tenant might have treſpaſs, or might make reſc6us: and a 
W ap Rep. a ſtatute one cannot preſcribe, as 9. Hen. 6. pl. 56. and Dyer, 23} 
seg. r 293. —But this exception was not allowed; for it was hold, 
that this ſtatute did not intend but for diſtreſſes for rents or ſu- 
vices ; and not for thoſe things whereof no diſtreſs can be but 
the highway. | | 1 
Tulkbr, It was moved, that this -plea was not good fs 
the manor of the pleading. Fi, Becauſe the cuſton ! 
alledged to be, that if the ſheep of any foreigner be dim 
through, a toll ſhall be paid; and if it be denied by any fore ge 
who drives them through, that a diſtreſs may be taken: and it ij 


0 .. c. 18. Ser 3. Ba Abr. 111. 
rr ee 3 > ot averted 
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rerred, that he who drove them through was a foreigner, but only sv 
hat the maſter was a foreigner.— Sed non allecatur. For the driving 
'f the ſervant is the driving of the maſter z, and if he be a foreigner, 
hat ſufficeth.— Secondly, Becauſe he juſtifies, ** quod cepit et abduxit,” 
and doth not ſay by diſtreſs," © nomine diſtrictionis, for otherwiſe 
be cannot juſtify.— And this was held by THE wHOLE COURT to 
2 material exception; for otherwiſe it meets not with the pre- 
ription. N | 8 FF 

For the matter, it was moved for the defendant, that Tol - 
rough may be well taken by preſcription ; for it is one of the tolls 
qhich the law allows; and as a TOLL-fraver;e is where toll is 
aimed for going over the proper foil of another man, ſo through- 

|| is for paſſage through a vill; and both are by preſcription. And 
otwithſtanding the opinion, of THOR PE, in 22. A it hath been 
ways allowed to be good, as appears 50. £4, 3. and 20. Edu. 3. 
Tull,” 2. & 3. 5, Hen. J. pl. 10. and Bro. «© Duo Warranto,” 3. 

is held, that turn-toll is allowable ; and 21. Hen. 7. pl. 16. toll 
25 taken by thoſe of Gloucefter for paſſage by the river, and this 

is by preſcription, and allowed, and that a diſtreſs might be taken 

r it, Wherefore, &c.—PoPHAM, One may have TOLL<fraverſe 
j preſcription, and ſo he may have ToLL-1hrough; but it ought 
be for ſome reaſonable cauſe, which muſt be ſnewn, via. that he is 
maintain a cauſe-way, or to repair a way, or a bridge or ſuch like. 

nd the queen at this day may grant ſuch: toll, being but a petite 
ing, in reſpect it ſhall be a greater benefit or caſe to the people, 

r the repairing of a dangerous way, or the like. So a preſcription. 
have a TOLL for murage is good; becauſe it is to repair the walls 
avill, whereto the people may fly in time of war. But here, 


SHEPHERD. 


being that there was not any cauſe alledged, ſo as it might appear to 
. e Court to have a lawful commencement, he gonceived the plea to 
il. _ - 
% vp and CLENCH held the plea to be well enough notwith- Seetheſamecaſe = 


ding; for being by preſcription, the cauſe thereof cannot by in- in Moor, 374. 
pdment be known why it began ; but in reſpect it might have a wa aj * 8 
ful beginning, it is well enough without ſhewing it. But Ga wWDT PIA EAA 
jubted, upon the reaſon of the caſe, 22. A. 58. whether ſuch ge. 


| may be claimed by preſcription.ä— FENNER delivered not any 


nion herein. But for the default in the pleading it was adjudged 
ll, ** the plaintiff, — ä 7 
ag : _— 
ed, 17+ Body againfi Hargrave. W 
15 $7 Eafter Term, 41. Eliz. Roll 425. | 
t 


ö againſt the defendant, adminiſtratrix of Thomar Hargrave In debt for rent, 


„ 213 ure for years, and how the defendant is adminiſtratrix unto — Fry 


the debet et detinet. Upon not guilty pleaded, it was found for / Yer. 


ation was not good; for that he declared upon an indenture, Moor, 566. 
ood in WR oth not fy bic in curid prolat4: for although he might nyc 4 
e declared without mentioning any deed, yet when he men- ;. Co, Dig: 131. 
8 it, and grounds his action thereon, he ought to ſhew it. — Doug. 4; 5. 4 
Gawby and FENNER (being only in court) held that it was 


good; 


her huſband, upon a leaſe to the ſaid T homas Hargrave by *P9 3 leaſe br 
n. And for rent arrear after his death the action was brought good without a 


plntiff; and nom moved in arreſt of judgment, that the de- 1. Roll. Ab. 60]. 


/ 
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Bovy good; for the leaſe is the effect of the declaration, and not thei 
4 denture; and a variance between them is not material; as 44. Eau 
3. pl. 402. is. Wherefore non allocatur. WNT! 
Debt againſt an AT ANOTHER Day it was moved again, that this declaratuu 
executor upon 2 ought to have been in the detinet, and not in the debet x 
leaſe for years * nd detinet 
for rent incur. becauſe ſhe hath the term as adminiſtratrix, and is nor charged by hes 
red after the own contract, but by an act of the teſtator ; and to that purpoſe was 
— 11 — cited 19. Hen. 8. pl. 8. 10. Hen. 7. pl. 5.; and a precedent vn 
in the detinese ſhewn in the common pleas, between Barker and Kelſay, where the 
only. action was brought in the detinet only; and GoDFREy affirmed 
S. C.5.Co.31,b, that in one Fenn Caſe in this court, it was ruled, that the aflic 
Dyer, 334 Ought to be brought in the derinet. Gawby. The action is wel 
— Ab. 603 brought in the debet; for this rent, though arrear after the death of 
4.05. >» 5 the inteſtate, began firſt in the adminiſtratrix, and therefore the x. 
Cro. Jac. 238. tion well lies againſt her in the debet: for the reaſon why the ach 
$46. ____ _— an executor ſhall be in the detinet is, for that the debt grey 
Moor, $66, due by the teſtator ; and therefore it cannot be ſaid, that the exe 
1. Brownl. 56. cutor debet. But in an action againſt the heir, it ſhall be in the 
4 — 1 206 Abet and detinet, becauſe he is bound by ſpecial words in the obig 
202- tion. And here the debt, which incurred in the time of the adm 
Allen, 34. 76. niſtratrix, is her debt. And in Dyer, 6. Edu. 6. pl. 8 1. the achat 
Pane gs· js brought in the debet and detinet, for rent arrear in the time of th 
Stiles, 118, executor, and admitted to be good. —PorHamM accord. for ſhi 
Lev. 12. being charged with the rent in her time, it accrues by reaſon of the 
+; +hooped profits of the land which ſhe herſelf received, and therefore ſhe i 
1. Sid. 266, Charged, baving quid pro quo: for if an executor hath a le- ſe for 
3 . oy years of land of the value of 20l. per annum, rendering 10l. per amn 
386. * rent, it is aſſets in his hands only for 10l. over and above the rent 
10. Mod. 12. —PFENNER agreed to this opinion; and to that purpoſe cited 19, 
12, Mod. 7- Hen. 6, pl. 11. that he huſband ſhall be charged after the death f 
Bac. Ab. 23» r= , ! 
443. in mt, the ſeme, for rent arrear in his own time, becauſe he received the 
5. Co. Dig. 201. profits of the land; fo as the rent grew due in reſpect of the oc. 
pation and taking of the profits, and therefore ſhe is chargeabl, 
and not merely as adminiſtratrix —CLENCH agreed with him. 
Wherefore it was then adjudged for the plaintiff. —NorTe. Thi 
judgment was afterwards reverſed in the exchequer chamber for the 
point in law for ALL THE JUSTICES of the common pleas, and 
Barons of the exchequer held, that ſhe ought to be charged 
the detinet; becauſe ſhe is charged only by the contract of tit 
inteſtate (a). 8 
(e) The reverſal of this judgment is Jac. 845. Cro. Car. 163. 1. Mod. tk 
not mentioned in the report of this caſe, 1. Vent, 271. 1+ Sid. 266. 342+ 3'% 
5+ Co. 31. b. but it is there ſaid by the edi- 2. Jones, 169. See 16. & . Cu. 
tor to have been often denied to be law. Cro. c. 8. 


Casr 36. | Leuknor againſt Huntley. | 
| Ante, 593. | 4 
A debt cannot ERROR of a judgment in the common pleas. The caſe #3 
— — b Lewknor brought debt againſt Huntley, who pleaded, that ng 
2 — dex it Fohn Jaques affirmed a plaint of debt in London againſt the la 
is due, nor can Lewknor, and by the cuſtom there attached the debt nov & 
the plaintiff manded in the bands of the ſaid Huntley, and pleaded the recon, 


— 2 and judgment there. The plaintiff replied, that before © 


Ante, 184. 593. 2. Bl. Rep. 789. atttachm® 


” — 7 


—_— +. {nt . , "x ON 7 * 
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thwith after the judgment; and execution cannot be had until 
er the day of payment. Por nau demanded, Whether this 
eſtion was moved in the common pleas ? DANIEL anſwered, that 
as not 3 but that the ſole queſtion there was, in regard Faques 


ether, whilſt this ſuit was depending, he might make an attach- 
nt in London, by the cuſtom there, of another debt due to Leawk- 


nmenced for it in any cburt.— Po HAM and CLENCH, and FEN- 
k, abfente Gaw pr, agreed, that this attachment was good not- 
bſtanding ; but they all held, that the attachment of this debt 


t the cuſtom in this point is good and reaſonable, and ſo it hath 
always allowed; and this is to be intended betwixt citizens 
| merchants. And if it be not there allowable, there ſhall ne- 
be an attachment; for if it cannot be before the day of pay. 
it, the defendant before that time may be out of the city, or 
bete; againſt whom there cannot be any attachment (a). 


Id. Ch. B. Comyns, 1. Dig. 424- ſays tinQion taken is, that if the firſt debt be du- 
caſe, and the caſe of Daltes v. Shelley, at the time of the plaint, the ſecond debt 
184 ſeem miſ-reported ; and in the may be attached although the day of its 
of the latter caſe in 3. Leon, 236+ payment is not ther arrived. 
t. 950. . Roll. Abr. 353. The diſ-— | 
FTERWARD, at another time, another error was moved, that 
cuſtom is alledged, that the plaintiff ſhould ſwear his debt; and 
| Jaquts was plaintiff; aud the retord is, that Thomas Faques 
the debt, who was a ſtranger and not the plaintiff. — And 
vas held to be incurable, and could not be amended. Where 
the judgment was reverſed, | 
0. ELIZ. PART 1}. | B bb Skelhorn 


ttzchment, Jaques brought debt in the queen's bench againſt the Lzwxnon 
id [ewbnor, for the ſame debt; whereupon he made an attach- i 
nent Whilſt that ſuit was depending. Et hec, c. Upon this 
lex, Huntley there demurred in law, and it was adjudged there for 
I.ntley: whereupon Lewknor brought error. —The firſt error 
oned was, Becauſe the cuſtom is alledged, that the plaintiff 
ore his debt by attorney.— And Por HAN held, that it was againſt 
that one ſhould ſwear his debt by attorney.—Secondly, Be- 
Luſe the debt is attached in Huntleys hand, before the day of 
ayment upon the condition, and ſo before it was due —PoerHAaM 

id, that it could not be a good cuſtom. — But it was moved, that 
rein the cuſtom might be reaſonaive, becauſe it is not to be paid 
fore the day of payment. But in regard that the leſſer ſum in 

e condition is a preſent duty, it might be attached preſently ; 

xd by the judgment in the attachment, the debtor is diſ- 
arged againſt his ereditor, and become chargeable to the plain- 
f in London; ſo that after the day of payment he ſhall have his 
ecution againſt the debtor, and not before. Yide 22. Edw. 4. pl. 30. 
ut PorHaM ſaid, That the judgment herein was unreaſonable ; 1. Co, Dig. 446. 
the creditor hath not above one year di/rationare debitom. And © 

the debt might be attached a full year or more before the day of 

ment, he may never hear of it before the year be paſt, and ſo be 

trauded of his debt.—But DANIEL, ſerjeant, ſaid, that the time 
rationare_debitum, is a year after the execution ſued; and not Lit. 994- 


U Roll. Rep 106. 


t. Brownl. 60. 


| begun a ſuit in the queen's bench againſt Lewv#nor for his debt, Ante, 157. 


And it was adjudged, that notwithſtanding this, the debt in 
hands bf Huntley might be attached; for there was not any ſult 


ore the day of payment cannot be; although ir were moved, Ante, 184; 


1 
| 
| 


S 
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Care et SG SkelJhorn agarrnft Harriſon. 
If hail in an in- CTION UPON THE CASE. And declares, how he bronglt 
ferior court, a plaint of debt in London againſt one Ridley ; and that the 
upon an hab. cer. 


to remove the Cuſtom of London is, that if any be arreſted there upon ſüchz 
cauſe, procurs plaint, that he ſhould remain in priſon until he found two na 
2 4. —_— pernors for his appearance de die in diem quouſque placitum determi 
inſufficient, to ur. And that if he were condemned, he ſhould render his bod 
be bail in the or pay the condemnation : or otherwiſe the plaintiff might ta 
er his execution againſt the mainp-ynors. And alledgeth, that the d 
caſe lies againſt fendant and one Peter Houghton became bail for this action 
them for the London; and that the defendant with an intent to defraud x 
_— hinder the plaintiff in the ſaid ſuit, procared an habeas a 
IE out of the exchequer to remove the cauſe thither ; and thath 
1. Roll. Ab. 102. procured: and hired one Price and one Pit, whom he knew 10 
* inſufficient, for 20s. given to them, to be bail there; and d 
he informed the Court that they were ſufficient; whereupon In 
and Pit were received as bail in the exchequer; and thereby 1 
defendant and Huntley were diſcharged of the bail in Londsn; 
(a) 1. Sid. 313- that afterwards the plaintiff procured a procedendo (a), and h 
Dr. Jac 2093 judgment in London; and that the ſaid Ridley,s upon a capia 
| < 120. ſatisfaciendum, was returned non eſt inventus, and that Ridley we 
CR beyond feas. So that by this fraud he could not have executi 
* * - againſt him, nor againſt his mainpernors; whereupon he broug 
this action. The defendant pleaded not guilty, and was fo 
not guilty quoad the procurement of the habeas corpus, et 
reſiduum that he was guilty.—And it was moved by. Taxes 
and DoDERIDGE, that upon this verdi&t the action is not m 
tainable; for the hiring of the bail is not material, nor is: 
prejudice to „ 3 but the allowing thereof in cox 
which is the act Of the Court. Wherefore an action lies od 
as 21. Edu. 4. pl. 22. is. And here, the information of the. 
fendant is no cauſe to accept them. —Burt' the Court uſah 
examine them upon oath, which was the cauſe of allowax 
and therefore the defendant is not puniſhable ; and what is d 
judicially cannot be puniſhed; as 9. Hen. 6. pl. 60. 12. Ha 
pl. 3. 2. Rich. 3. pl. 10.—And 'TanFiELD moved, that of 
things put in the declaration nothing is ſound at all, and there 
all is ill.—Burt becauſe it appeared upon the dor/e of the writ, 
the jury had found him guilty of all, except the ſuing of! 
habeas corpus, it was held, that the record was miſ. certified, and! 
it ſhould be amended; and it was fo ordered accordingly. —A 
HAM, for the plaintiff, moved, that the action well lay; for 
though the bail was allowed by the Court, that proceeded vl 
miſ-information of the party, who is puniſhable for that | 
ſuggeſtion, becauſe he had deceived the Court. For the 
of Weſtm. 1. cap. 29. provides, that deceits to Courts ſuul = 
puniſhed, by whomſoever they be, by impriſonment ; y WP! 
doth not hinder but that an action upon the caſe may vel 
as 11. Hen. 6. pl. 8. and 21. Edw. 4. pl. 22. So where . 
tection is caſt quia prefecturus, and he doth not go 

action of deceit lies, as 20. Hen. 6. pl. 10. and 44. Edw. 3. N : 
Wherefore, &c.—GawbDr and Poenau held that this yr” 
well lay for this falſity. But, becauſe the verdict was 0 0 1 
certified, they ordered that it ſhould be amended : and the! 


if 
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ould diſpute the matter. Et adjournatur —Afterwards it was 85 nean 
ly certified, and adjudged for the plaintiff. 25 * NN | 
Riggs again Bullingbam. Boobs of 
SSUMPSIT. Whereas he was ſeiſed in fee of the advowſon of A grant _ 
Beckingham, in the county of Lincoln; in conſideration that he, the defendant ar 
the defendant's requeſt, by his deed, dediſſet et conceſſiſet to the 5 u reque 
ſendant the firſt and next avoidance of the ſaid church, the de- wh" amr one 
nvant, 22. Auguſt, 37. Eliz. aſſumed to pay to the plaintiff 100l. and will ſupport 
ic. Upon non aſſumpfit pleaded, it was found for the plaintiff, and —— 
amages afſefled to an 1001. And, after verdict, it was moved in ar- A kn. 
| of judgment, that this conſideration is paſt, and therefore not ſtating when or 
ficient to ground an ſſumpſit; for there is not any time of the where grant 
rant alledged 3 and it might have been divers years before the a/ . : | 
mp/it made: and being a thing executed and paſt, no aſſumpſit af... Poſt. 880. 888. 
rwards can be good: and in proof thereof, Dyer, 272. Hunt v. . Roll. Ab. 13. 
tes was cited. But ALL THE COURT relolved to the contrary ; Cro. Jac. 18. 
r the grant being made at his requeſt, it is a ſufficient conſidera- & Car. 400. 
on, although it were divers years before; eſpecially being to the de- 1 
adant himſelf, the conũſideration ſhall be taken to continue. But if *- Bac. Ab. 178. 


* e grant had been to a ſtranger, and not at the defendant's requeſt, 
* had perad venture been otherwiſe. Secondly, 'I'he declaration is 


ot good; becauſe there is not any time or place alledged where 
e grant was made. — Sed non allocatur : for it is but an inducement 
the action, and therefore needs not to be ſo preciſely alledged. 
herefore it was adjudged for the plaintiff. Jide 29. Elixæ. Marſh 
Kaven;ford, Ante, 59. | 


Mlichaelmas Term, 
41, and 42. Eliz. In the Common Pleas, 
Sir Edmund Anderſon, Kut. Chief Juſtice. 
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is Thomas Walmſley, Z/q. 
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0 ' . * 
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—Al | | | 

j for Marrow againſt Turpin. | Can ts : 
Jed N Eater Term, 41. Eliz. Rall 2485. 


EBT againſt the defendant, as adminiſtrator of George Turpin it the admini- 
for rent arrear upon a leaſe to the inteſtate, incurred after his ſtrator of a leſ- 


{bal th, The defendany pleads, that before the rent incurred, for ſce affen the 
yet ich the action is brought, be aſſigned prer the eſtate and term term, the lf, 
well a ſtranger, who entered: and the plaintiff, knowing of that rent from the 
e a, bad afterwards accepted of the rent from the ſtranger, he 21 
ond g then poſſeſſed, & c. and demanded judgment, &c. And it — the aſ- 


a thereupon demurred. The ſole queſtion was, Whether an fignor for ar- 

miniſtrator ſhall be charged for the rent arrear after the grant ?— 8 

d it was clearly reſolved, that he ſhould not: for, if he ſells the ment. 

Ante, 55s. Moor, 602, 1, Saund. 240. 2. And. 131. 2 Saund. 305. 
B b b 2 | term 


1. Brownl. 54+ Lit. Rep. 58. Hobart, 68. 1. Mod. 228. Cowp. 47- 1. Burr. 9. 


would approve, court of the archbiſhop of Canterbury at London, ſhould give to th 


A juſtification 'PROVER and CONVERSION of a cow at Salop. The d 
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Manzow term for the payment of debts, it is not reaſon that afterwards}, 
gt ſhould be charged with the rent alſo; eſpecially. in this caſe, where 
Tunriv. the leſſor had knowledge of the grant, and accepted the rent fm 
| the grantee. And the caſe adjudged in the queen's bench, 29. Ela. 
Walker v. Harris, was denied by ANDERSON, WALMSLEy, and 
| GLANVILE, to be law; for the leſſee himſelf is not chargeable with 
the rent after the granting over his eſtate. And they held it to he 
unreaſonable, that the grantor ſhould be always charged for the 
grantee's inſufficiency. Wherefore it was adjudged for the deſen. 

dant (a). 3. Co. 24. Walker's Caſe. „ | 
(s) It is faid in Latch. '260. that no pews and in 4. Mod. 76. it is denied tobe 
judgment was given in this caſe, Sed vide Jaw. Sed vide 3. Co. 24. a. Pop. ty, 


2- Vent. 4210. In 3. Mod. 326. it is ſaid 1. Sid. 266, Noy, 97. Gould. 16 
to have been reſolved contrary to this re- 1. Lev. 127. Cowp. 243. Dougl. 18; 


cu Manhood ayainft Crick. 
Trinity Term, 41. Eliz. Roll 1209. 
One bond tan, INEBT upon an obligation of 81. being a ſingle obligation. The 
uy bak yormorny D defendant pleaded in bar that, after the obligation made, he 


in bar to debt 
on another. entered into anather obligation of 141. unto the plaintiff for the 


— — 4 payment of 71. at ſuch a place and day as was yet to come, which 
FS the plaintiff accepted in diſcharge of the ſaid bond of 81. And i 
6. Co. 44.b> 3 thereupon demurred.—And without argument adjudged for 


Cro. Car. 86. the plaintiff, that the plea was ill, and not any bar. 


Cart 3. * Lamb, Executor of Drables, againſi Brownwent. 

| Trinity Term, 41. Eliz. Roll 32 52. 
On a condition DET upon an obligation, conditioned, that if the defendat 
1 in Michaelmas Term then next enſuing, in the prerogat 


. 8 ſaid Drables, his executor or adminiſtrator, ſuch a releaſe and di. 
to A. for his charge from and againſt him and his children, for the receipt of 109 
approbation. marks, as by the Judge of the court ſhould be thought meet; th: 

** then, &e. The defendant pleaded, that the ſame Term one bu 
Co. Lit. 209. a. was Judge there, and that the ſaid Judge did not deviſe or x 
8. Co. 23. b. point any releaſe or diſcharge, &c.—And it was thereupon d 
6. Co. 31-2 murred ; and adjudged to be no plea; for that it is not alledge 
- oy, that he cauſed a releaſe to be drawn, and tendered to the Judge t 
ASS. be allowed; for it is on his part, in diſcharge of his obligation, . 
Dovgl. 684 dra ſuch a leaſe as the Judge ſhould allow. Wherefore it wa 


judged for the plaintiff. 5. Co. 23. b. Pot. 864. 


Cain's Brownlow again Lambert. 
Trinity Term, 41. Elia. Roll 1630. | 


—— — + dant pleaded, that the queen was ſeiſed in fee of ſuch à mand 


alledge the pa- and demiſed it and all eſtrays therein, &c. to J. S. for life, and ca 
tent, and that veys it by mean conveyances to himſelf; and that this cow as 
3 thither as an eſtray; whereupon he ſeized her, and cauſed bert 
the pariſh be proclaimed in two market-towns next adjoining : and the p 

church; and tiff claimed property; and the defendant demanding of him top 
. for her feeding, that he refuſed; and thereupon he denied to © 
Antes 99. liver the cow; and traverſes, that he is guilty of the converſon 
1. Roll. Ab. 878. Sale. It was thereupon demurred.—FirsT, Becauſe he alledp 


: 2 
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not the letters patents. —SfconDLy, Becauſe he alledged not, that Browni õ, _ 
ere Wi the proclamations were made in the pariſh church. —TyirRDLY, ai, 

om Becauſe he traverſeth the vill. And it was adjudged for the plaintiff. LamBunT. 
and Eriſh againſt Rives. OT Carr g. 

With FJECTIONE FIRM, for copyhold land, parcel of the manor cafe. cane 
| be entailed 


0 be of Thiflleworth. Not guilty being pleaded upon evidence, not be entaile | 
the WiWiheſe queſtions were debated. —Fixs'r, Whether there may be a 1 | | 


tenancy in tail of copyhold land, without a ſpecial cuſtom ?—And Ante, 391. 
ALL THE JUSTICES agreed, that there could not, unleſs it had been Poſt. 907. 

ſo uſed there from time whereof, &c. And to that purpoſe So. Lit. Co. b. 
Var usl Ex cited, that in Haſting v. Greys, in the dutchy- chamber, 1 5 x a 


a it was debated before ALL THE JUSTICES, and reſolved by them, 1. Sid. 3. 
that there could not be an eſtate tail of copyhold land, unleſs gab. > Dare 
here be a ſpecial cuſtom within the manor to warrant it. . Mod. 13. 


2. Atk. 101. 2. Com. Dig. 490. 494 1+ Stra. 488. 


SECONDLY, They all agreed, admitting it were an eſtate tail, The ſurrender 
hat a ſurrender thereof is a diſcontinuance to put the iſſue to his 2 N 
tion ; for he ought to take it ſubject to all the inconveniencies Aae ne 
hich an eſtate tail at the common law is ſubject unto: for that of the eſtate. 
the cuſtomary conveyance, and there is not any other means to us 2 

. I s > . 2 ©. 90. 148. 
iſcontinue it; and it is as ſtrong as a livery by tenant in tail: 45. 463. 
nd the alience is in by the tenant in tail, although he come in by Co. Lit. 69. b. 
rant of the lord. And there is no queſtion but that a formedon Moor, 356 735+ 
nay be brought, ſuppoling the entry by the tenant in tail, and not 4. Co. ww 

y the lord; and ſo a feme ſhall have a cui in vita: where one is . Brownl. 44. 
ſo in by the lord by his admittance, his eſtate ſhall not be avoid- Gy, Ten. 191. 
d without a recovery in the lord's court; for the lord ought to 

have conuſance of his tenant : and therefore an eſtate given by ſur- 

ender in the lord's court cannot be avoided without a recovery 


here, and not by entry. | 


Tump, Admitting that the ſurrender of a feme covert, being it is a good cuſ- 
de examined, ſhould bind her by the cuſtom, Whether ſuch a ſur- tom, thats ſene 
nder upon her examination, made before two tenants of the manor, gern wx 
ch ſurrenders before them being uſed to be made, be good ?— der —— 
nd LL THE CougT agreed, that by ſpecial cuſtom to warrant nantes of the 
„it may be good, otherwiſe not; becauſe it is a judiciahact more cw 5 
roper to be done in court.— And fo it was adjudged, as WaLMu- Wo 
LEY faid, upon a demurrer, in à Lancaſhire caſe, where ſuch 888 
ltom was pleaded, and adjudged good. "604 

1+ Salk. 96. 184. Cro. Jac. $26. 1. Leon, 238. Gilb. Ten. 312. 


FouxTHL.v, Whether a ſurrender made to the ſteward, to the 54. ce | 
ſe of the ſteward himſelf, be good ?—And ALL THE JusTIcss 7 copyhold 


nan el, that it was; for the entty is, guod ſurſum retdidit in manus do- to 5 = ] 
dag and the ſteward is but the lord's ſervant, and the ſurrender {9,454 himſe 


ber b 
wo 7 
to 0 
ſion 
leck 


to the lord, and not unto him. And therefore Gl AN vILE ſaid, is good. 
one makes a recognizance to J. S. to my uſe, it may be well ac- G It. g 
wwledged before myſelf: ſo if an obligation be made to J. 8. es 
mj ule, it may be delivered to me to the uſe of 7. S. And al- | 
bough it was here offered to prove by witneſſes, that by the cuſtom 

the manor a ſurrender could not be made to the ſteward himſelf 

lr own uſe, THE Co vr rejected it; for it is-againſt law. 


FirTHLY, - 


2. Bac. Ab. 3862. 3. Peer. Will. 8 
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Enten FirTHL Y, Where a copyholder mates a leaſe for years accord; 
een to the cuſtom of the manor, Whether ſuch a leſſee upon oufler 
1V 28, Rr 5 May 
maintain an ejefFione firme at the common law ?—GrLaxyi; fad 
If the leſſee that it had been ſo reſolved in this court, that an gjectione firms 
of a copyholder lies, making mention in the declaration of the cuſtom to demiſ 


can maintain an & c. But WALMSLEY ſeemed to doubt thereof. 
ejectment? . 


Ante, 224-(469) 483 535 623. 676. 2. Com. Dig. 530. Gilb. Ten. 213. 


OLI 5 Mills againff Wood. 

| Trinity Term, 41. Eliz. Roll 3002. | 

Whoever is UDITA QUERELA. The cafe was, That Edward M 
deund to make 1 and Thomas were_obliged in a ſtatite of 7ool. to d. M. 
0 


an aſſurance, it defealance was, That if Edward Mills and his wife, before the fi 
is incumbent on 's 3 Is A 
him to do the Of May next following, ſhould make ſuch good aſſurance of 
frft a8. houſe to Word, with ſuch covenants which he ſhould accept, a 
_ 396. ſignify under his hand to be reaſonable, or ſhould pay unto hi 
Felt. 86 upon the firſt of Augu/? enſuing 3501. that then the ſtatute ſuul 
be void: and he ſurmiſeth, that he and his ſeme were always rex 
Moor, 645 to have made the aſſurance; and that Hood, the conuſee, had u 
— - hg ſignified what afſurance he would accept, nor required any; x 
2- Mod. 55. 40. yet had ſued execution, &c,— And it was thereupon dente 
83 and after argument adjudged for the defendant; for he is u 
mee Con bound to deviſe any aſſurance or eſtate; but it is at his cleth 
Dougl. 690. to accept an eſtate tendered, or the money: and there canngt | 
an acceptance, but where there is a tender on the other party; u 
therefore the conuſor ought to have deviſed the eſtate, and chi 
procured the conuſee to accept thereof ; otherwiſe he ought to ii" 


the nioney. Wherefore it was adjudged accordingly. 


Carr 7. | 89 t Pledgard againſt Lake. 7 
A recovery ſuf- TI for life, remainder in tail, he in remainder lets f 
22 by 3 years, to begin after the death of the tenant for life; the! 
e. mu hi 


he Vouches che nant for life afterwards ſuffers a recovery with voucher of bin 
remainder-man remainder in tail, and dies: Whether this leaſe were deſtroyed u 
— — will not gone? was the queſtion.— Aud ALL THE JUSTICES held, thi 
— was not; but that the leſſce might well falſify this recovery by 
der-man, made common law, and alſo by the ſtatutes : but if the tenant int 
. who had the inheritance, had ſuffered a common recovery, th 
of the tenane for ſhould have deſtroyed all the remainders and reverſions there 


life depending, and all the eſtates derived out of ſuch a remainde 


4 . . ; , U 4 h . ; ere 
— —4 but tenant for life hath not any ſuch power; and the recover 1 
32 had againſt tenant for life with the voucher of the tenant in . 


0 and it would be very inconvenient if, by ſuch recoveries of 
2 Co. — ſions, leaſes for years ſhould be deſtroyed. Wherefore, &c. 
Moor, 158. 6. Co. 42. A. 10. Co. 37. b. 1. Roll. 396. 2. Co. 63. b. Eq. Ab. 257+ 3 $ 
Dig. 232. (B. 25.) 2: Bac. Ab. 548. 550. 4+ Bac. Ab. 328, Pigot on Recov. 124, 125. 167 U 
on Recov. 253. +, - - E257 5; $* An 8 . . 833 | 

| Price again Simpſon. | nior 

C41 8, . > by vs dp. „ 

Ep ilary Term, 41. Klin. Roll 1097. nut 
an. Tan pon a ſpecial verdict the cale was, Jaclſu, e: 
2 ſiee for years by ſeveral leaſes of divers lands, ſome of then D 
wore tare can- the dioceſe of York, ſome in another peculiar within the ſame ew 
che Soo. of che ceſe, deviſed all thoſe leaſes to his ſon, and made his dag 41 
infant executor. within age his executrix. The mother takes adminiſtration 
Ante, 219. +5. Co. 129. 6. Co. 65 2. And. 131. 1 Kell. ub. 910. Owen, 35 Good. | | 


ſl 


— 
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7 


ante minore tate of the executrix in the peculiar where the teſtator Purcr | 


ding lied, ad commodum et proficuum executricis, The adminiſtratrix ee | 
* ranted this term, durante minore ætate of the executrix, to * 3 
* Je plaintiff: Whether this grant war good, or not? was the 


rincipal queſtion.— THE Cour reſolved, that it was not good 

or {ſuch an adminiſtration hath but a ſpecial property ad proficuum 

wutoric, but not a general property, as another executor or admi- 

iſirator hath 3 and therefore his ſale of goods, unleſs they be bona 

ritura, or it be for neceſſity, for the payment of debts which he is 

hargeable to pay, it ſhall not bind: but he may ſue, and be ſued, 

ad yet his authority is but a limited authority; and therefore like 

cif letters ad colligendum bona defuncti were granted to one, there he 

pay ſell bona peritura; as fruit, or the like. | | 

SECONDLY, It was moved, Whether the aſſent of an admini- Aſſent by an 

rator durante minore ætate to the deviſe of a term, or the aſſent — 

the executor himſelf during his minority to ſuch a deviſe, be &:. : 

00d?- ANDERSON ſaid, that an executor at the age of eighteen 

ears may aſſent: but, Whether the aſſent by ſuch an adminiſtra-' 

jon be good, or not? they doubted (a). . (a) Ante, 6ot- 
SA ; Cro. Car. 490. 5' Co. 29. 

TyiRDLY, It was moved, Whether adminiſtration ſhould in I an inteſtate 

kis caſe be granted at two places, viz. the one within the peculiar, —_— 

he other by the archbiſhop of York, ordinary of the dioceſe ? or, in a peculiar, 

Vhether he ſhould have the prerogative in both, as he had where two ſeveral ad- 

*. 1 miniſtrations 

na notubilia were in divers dioceſes ?—And it was refolved, that muſt be granted. 

here ſhould be two letters of adminiſtration granted: for the Poſt. 791. 

chbiſhop ſhall not have any prerogative here; becauſe this pe- g 

lar was firſt derived out of his juriſdiction. Wherefore, &c. "7x04 86. 


. Co. 29. : 1» Salk. 39- 
' + Gilth. on Wills, 423- 


The Queen againſt Page, and the Biſhop-of London. Car g. 


A NUARE IMPEDIT. And made her title by lapſe, by the A diſpeoſatize 
bd * 21. Hen. 8. c. 13. for that the incumbent had taken a ſecond L 


nefice, The defendant pleads, that he is and was chaplain to the word © 4/- 
rd Morley; and pleads a diſpenſation from the archbiſhop af pevſanr;” it 18 
anterbury, according to the ſtatute, and the confirmation, &c. 2 2 way 
pon yer demanded thereof, and entered in hec verba, it was de- * inns, et inc 
wred in law; becauſe that in the letters of diſpenſation the words „e. 

ere, mentioning the two beneſices to be of ſmall value, “ wnimus, OY 0s 
anneximus, et incorporamus, the ſecond benefice to the firſt, with- , . 

ut the word of “ diſpenſamus” for the taking thereof: and, Whe- — 

er theſe words ſhall enure to a diſpenſation ? was the queſtion. 431. "I 
And, after argument by the ſerjeants, it was argued by Doctors = 
TEWARD, Dar, and FARRINGTON, that it cannot enure to be a 
ipenſation : for the purpoſe of him who made it was to make an 
non, and that this ſhould enure as an union: and it cannot be 

h union; for that ought to be always by the ordinary of the dio- 
e and the patron; and when iz fails in the principal intent, it is 
Md in all: and the purpoſe to make it an union appears, for that 


* 


1 e vords are incorporamus, c. which are not uſed in a diſpenſation; 
ug d that he ſhould hold it fine licentid dioceſand; and that after the 
2 tumbent's death it ſhould revert to his proper nature; which 


are 


720 


The geg, are not the words of a diſpenſation : and although he hath pour 


ogamft 
PAO and 
Bisnor of 


London. 


| without the patron and ordinary, becauſe thereby a loſs accrues 


are but one: and in ſuch a caſe he may take a ſecond 'benefice with. 


| Casn 10- 


To accuſe aman 


of having for- 
ſworn himſelf 
in a court leet 
is actionable. 
Ante, 135, 492. 
og. 5 


had not the word « electionꝰ therein. But on the other fide it vn 


perly where there is an annexion of one benefice to another perpe- 


of the Court there was, that the action lay z and the defendant 


to make a diſpenſation, that will not enure thereto ; for vluntat, 
et poteftate, repugnantibus, all is void. And an union and diſpenſation 
are of divers natures; for an union makes of two churches one; 
but a diſpenſation leaves them as before: and ſuch diſpenſation of 
- pluralities are called in the civil law gratie et ſtricti juris, quia odiſe 

nt; and therefore where a diſpenſation was to retain a ſecond be- 
nefice de dorfatione, diſpoſitione, ſeu preſentatione cujuſcungue; and 3 
college had an advowſon which became void, and they uſed by 
election to make a nomination thereto, and they choſe him who 
had this diſpenſation, who being preſented, was inſtituted and in. 
ducted; this diſpenſation was not ſufficient to retain, becauſe he 


an woo mu_aOHA.. »mw@e@«© FH RD IADA»+= _A-£<K mapa 


argued by Doctors Co Mr ro and FOUNTAIN, that this is a good 
diſpenſation; for there is difference between a perpetual” union, 
and a temporary pro vit4 incumbents: for, in the firſt, it cannot he 


unto them ; but in the ſecond, it may be without them by the 
metropolitan : for there they are'no#. at any loſs; for the one had 
his preſentation, the other his admiſſion, before that union; an! 
after his death it ſhall revert to the firſt 'eſtate ; and ſuch an union 
in their law is called palliata diſpenſatio : and that ſuch an union 
may be, appears by the expreſs words of the ſtatute of 21. Hen. 8, 
c. 13. that one ſhall not retain a ſecond benefice, any licence, 
« union, or diſpenſation to the contrary, &c.“ and there it i; 
not intended a perpetual union; for by ſuch an union two churches 


Gut a diſpenſation, &c.—And afterwards, 4LL THE JUSTICES, ex- 
tept ANDERSON, reſolved, that it was a ſufficient diſpenſation; 
for it is not of neceſſity to have the word * diſpenſation :” but the 
matter is, Whether it be in effect a diſpenſation ?' And if the cir- 
cumſtances prove it, it is ſufficient, ' And although union is pro- 


tually; yet it is alſo when there is an unity of them in one perſon, 
which is temporary; and that is here, although not fo properly a 
the other. Wherefore it was adjudged for the defendant. 


Marſhal againſ Dean. 


CTION upon the caſe for theſe words: „ The plaintiff is 
£3 -« forſworn knave.” The plaintiff demanding of him where 
he was forſworn ; he anſwered, . In Ion court,” innuendo a court 
leet there holden. It was moved, that an action lies not for thele 
words; for the calling one « forſworn knave,” ' unleſs be fath 
in court, is not actionable (which was agreed PER CURIAN): 
then the Court here cannot know that Ion court -was 1 
court of record; and the innuendo cannot help that which 1s in- 
perfect. And therefore WiLLiams ſaid, it was adjudged, tha 
for ſaying, * Thou wert forſworn in White-church court,” an 1. 
tion lay not.— But Nor, This caſe was ſhewn to the Court 
in writing, 28. Liz. between Hern and Hix; andy the opinion 


ga\e 
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pre f2 the plaintiff 31. and he releaſed his ſuit, and no judgment Men AL | 


iven, And ALL THE CovuarT here held that the action yo 
105 . for this action is given by reaſon of eee Deas 


ne words amongſt the neighbours ; and when he ſaid, that he was ( for- 
ſrorn in ſuch a court,” it cannot be intended, but that it was a court 
lioſe of juſtice And the caſe of Wild and Colman (a) was cited, that for 
te. beſe words, „Thou art a falſe forſworn man, and wert forſworn 
bd ( in ſuch a court,” it was adjudged that the action lay. | 


| by (a) ante, 492. 25 
4 | Thomſon agen Butler. e ee e 
ebe Mk y anouny, the caſe hays That one granted an annuity, In a n of "I 


to be paid at the houſe of the grantor upon requeſt, at the four nuity, tobe paid 

ood vival feaſts. The grantee brings a writ of annuity for rent due at 2 * it 
ſich a feaſt. The defendant pleaded non requiſitus at the feaſt; and 10 ftate a fe. 

it was thereupon demurred. The ſole queſtion was, Whether the queſt. 

1nnuity be loſt for that time, becauſe there was not any requeſt nt, 546. 

made — THE CourT held, that it was not: for by the granting 2. Lev. 98. 

f the annuity, it is a duty; and the limitation, to be paid at four * 

terms of the year, is a limitation of the payment; and if it were not 

> duty, the requeſt is not material; as in the caſe of Lancafter v. 

Capps (a), where a ſingle bond was made ſolvendum upon requeſt, 

he defendant pleaded non requi/itus, and adjudged to be no plea; 

or it was a duty without requeſt. So here, | 


it is (a) Ante, 548. 

1 Crawley's Caſe. I Can 12. 

«x. al; EPLEVIN. The cafe was, A rent was granted to two during A rent granted 
the liſe of J. S. to his uſe : Whether if the two die, living J. S. to 4. and B. for 


ho g 5 the uſe of C. is 
rent was gone, or no? was the queſtion. For it was agreed, that ee warn 


vere cannot be an occupancy of a rent, Dyer, 186. (a)—And it was 774 in C. for his 
eld, that it was not gone, eſpecially in this caſe : for the rent being own life. 


0s 
Fs, rated to the w/e of J. S. it veſted in him by the 27. Hen, B. c. 10, Pet. 901. 
fon, BF © he had an abſolute eſtate during his life; and the lives of the «. And. 130. 
Inte is not material, the eſtite being transferred from them; Owen, 126. 
berwiſe it had been of a grant to an uſe before the ſtatute. — nga 
(«) Co. Lit. 41, Moor, 664. Vaugh. 109. 200+ 2. Roll. Abr. 160. 5+ Co. 9. 8. 
Coward againſt Marſhal. Cant 13. 


[PRESPASS. Upon a fpecial verdict, the caſe was, One by his if lands be de- 
will deviſed his lands to J. bis youngeſt ſon, and his heirs, viſed to a ſon 
nd afterwards married, and by another will in writing deviſed = 1 
e land to bis feme for life, paying annually to F. his youngeſt the fame lands 
n, and to his heirs, ſuch a rent. Whether this fecond will was a to the feme of 
ocation of the former? was the queſtion. — And ANDERSON and Spa ge 
PLANVILE held it to be no revocation, but that both may Rand, nuity * 
though they be by ſeveral writings; unleſs it be manifeſtly fon, is no revo- 
mirary to the firſt will, or that there be an expreſs revocation 9 
rein; but they ought to ſtand together, if they may, as made Ante, 9. 
. and in one and the ſame writing. And here his intention 3. Leon. 11. 
Pears, that he had not any purpoſe to alter it as to his fon, but Lane, 116 
h to provide for his feme, whom he afterwards eſpouſed ; and Hob. 68. 
. ng 2 Jac. 49. 691. 1. Show. 537. Hard. 374. Gilb. on Dev. 103. 1. Salk. 188. 
zeig omb. go. 209, 3. Mod. 203. Sho. Caſ. Par. 146. 1. Vezey, 162. 2. Atk. 265. 

3, 18. '3. Wil, 50%. 514 2. Bl. Rep. 937. Cowp. 87. 158.——See 29+ Car. . e. 3. 


p by 


- demurrer, but 
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agarſi was, that the reverſion ſhould be to his ſon.— 
Mansnat. yards ended by arbitrament. | 


Cart 14 Greenfield againſt Dennis and his Wife. 
In waſte, if the WASTE by Richard Greenfield againſt Walter Dennis and bs 
*orit be againſt wife, late wife of George Greenfield. The writ was genera) 
— that the ſaid wife held the lands ex dimiſſione George Greenfed 2 
the declaration the count was ſpecial, that George Greenfield infeoffed divers, to the 
thew a feoff- intent a recovery ſhould be ſuffered againſt them; wherein they 
—— rao ſhould vouch George Greenfield, who ſhould vouch the common 
ought to have vouchee, which ſhould be to the uſe of George Greenfield for life, an) 
Purſued ide after to the uſe of Alice his wife (the now defendant), and after t 
. the uſe of George Greenfield in tail, remainder to his right heir; 
5. C. 2. And. 131. Which was executed accordingly, After * nul waſte” pleaded, nl 
xr 304 found for the plaintiff, this matter was alledged in arreſt of judge 

elv. 108. a . 3 
7. Sid. 84. ment, that the writ did not warrant the count; for the writ ought 
Bull. N. P. 323. to be ſpecial, and to have recited all the matter, or it ought to hue 
Cro. Jac. 185. ſuppoſed the demiſe of the feoffees; for as this caſe is, the land and 


6 f 5 0 . . 3 
Lund. 117. the uſe are in the feoffees, until the recovery, which is as a limits 


eanbes by the appointing of the rent to his ſon, it e that his inten 
ne matter Was after. 


Salk. 212, tion of rhe ute by them, and not by the vouchee : it being alſo hi 

Oo 2 own feoffment (wherein his wife cannot take by an immediate conveys 
. . P · . . 

235. ance from her huſband), it ought always to ſuppoſe the gift and de 


miſe to be from the feoffees. Vide Djer, g3.— Aud although it wa 
moved, that this, being after verdict, is holpen by the 18. Ela. c 
14. which helps where there is not any writ, and this is as if there 
were not any writ; yet ALL THE CouRT held, that this was nc 
aided but where there is not any writ at all, or where there is a gool 
writ, as here; but it warrants not the declaration, or if it be 1 
writ; they are not holpen by the ſtatute. 9 


Caen 15. Buſhwood again Pond. | 

| Michaelmas Term, 40. && 41. Eliz. Roll 1043, 

A preſcription 1 of his beaſts, taken 22. Nev. 39. Eliz. The defen 
l-aded under a dant juſtifies for damage feaſant in his freehold. The plaintil 
e replies, that long time before the treſpaſs, the parſon of D. n 
the declaration, ſeiſed of ſuch land in fee, and of common for one hundred fir 
is bad upon thereto appertaining; and 4. November, 39. Eliz. let that land 20 
common to the plaintiff for years; and therefore put in his bea 
c. The defendant traverſeth the preſcription to the common 
ledged ; and found for the plaintiff. It was moved, in arreſt 
judgment, that this replication was not good ; for the plaintiff ent 
tles himſelf by a leaſe, 4. November, 39. Eliz. which was long tine 
after the treſpaſs ſuppoſed in the declaration (queen Elizair!t * 
ginneth her reign upon the 17. November, 1558.) and ſo a deparus 
from it and no title. TE Ww HOLE CourT held it to be ill, f 
which the defendant might have demurred : but in regard be! 
paſſed that advantage, and had taken ifſue, which is found for thi 
plaintiff, it is now helped by the ſtatute of zeofai/s, for it is but a 
pleading ; and therefore adjudged for the plaintiff. | 


A preſcriptiin NoTE. The jury found here, that the parſon had common k 
for common for one hundred ſheep and fix cows: and yet it was held PER Cunt 
— that the plaintifr had not failed in his preſcription alledged- 

the jury find it for 109 ſheep and {> corwr., Ante, 406. 478. 546. $63. 3. Co. 78. Bull NV. 
1. Burr. 441. Cow p. 47- Dovgl. 656. 4. Term Rey. 447 EY 


good after ver- 
dict. 


— 4 ! 


nent Bat it was ſaid by WAL. MSL ET, if the jury had found, that he had Beo v woop 


non for one hundred and twenty ſheep, and fo more of the again 


= 5 kind than he had alledged, he had failed. N 


Watſon aguinſi Smith. 02 16, 


| tis ION for trover, and converſion of an obligation. WAI. M- Trover does not 
KT GLANVILE, and K1NG$SM1L, held, that it lies not; ay fag 

abr if he finds the obligation, and cancels it, 7re/paſs vi et armis lies; Cro. Car. 262. 

o the ber he deſtroys the thing found . and if he receive the money, and 3 | 

be beurer the obligation to the obligor, accompt lies, and not this de- 1. Salk. 126.2841 


mon tion. Vide Regifler, 106. f 2 f Bull. N. P. 34 

ay | Cardinal againfi Heſket. Gas: oy; f 
heirs; Eaſter Term, 41. Eliz. Roll 251. | 

„ an EBT upon an obligation, conditioned, if Robert Heſtet (who in debt on 2 : 

Judge was bound apprentice to the plaintiff) ſhould embezzle any of bond, conditi- 


ougt nis maſter's goods, and if within twenty days after notice thereof „ . 


due civen to the defendant, and one Thomas Heſket, and proof thereof an apprentice 


da made unto them, the defendant ſhould pay to the plaintiff ſuch —— 
min- ſms of money as the goods embezzled were worth, that then, &c. muſt ſhew — 
fo lu The defendant, proteſtando that there were not any of the plaintiff's place where he 
ve Loods embezzled, pro placito dicit, there was not any notice given to 8 
d de defendant and Thomas Heſtet. The plaintiff replies, that ſuch a perſon within 


it un 
i. . 
there 


dar Robert Heſtet became bound his apprentice, and that he cepit the operation of 
ex1ra poſſe/ſionem of the plaintiff ſuch goods, and ſold them to per- 5: Elis. c. 4.; 


. the proof that 
ſons unknown ; and that he gave notice thereof unto them, ſhew- he 105 embez- 


as noo ing that paper unto them, under the apprentice's own hand, wherein zle; and that 
od s ; fend d ed due notice was 
ag be confeſſeth it. And thereupon the defendant demurred. given to the 


Ws FixsT, Becauſe he doth not ſhew, in what place he became an obligor. 

£ zpprentice, which is material.—And it was held to be a good excep- 

tion PER TOTAM CURIAM. | | 8 
decoxvpur, Becauſe be ſhews not, that he was ſuch a perſon 8 

ho might be an apprentice by the ſtatute of 5. Elia. c. 4.— And Dougl. 214.383. 

this was alſo held to be a material exception; and although the ſta- 5 OP _ 

fute is not.pleaded, yet he ſhall take advantage thereof, becauſe it I? 

a general ſtatute. = 74 1 | 
ThinDLy, That this notice and proof were not ſufficient ; for 

it ougut to have been given to them. both together, and being given 

to one at one time, and to the other at another time, it is not ſuffi- Cro. ſac. 307. 

dient; and this proof alſo is not ſufficient in itſelf, being only upon | 

we apprentice's own confeſſion, who is not fide dignus. | 
WizREpoRE, for theſe and other exceptions, it was adjudged 

or the defendant. ''Vide 7. Rich. 2. © Barr.” 241. 33. Ajjiſe 14. 


10. Hen. 4. how proof ſhall be made. 
* l The Queen again Drury. | | Cann 18) 
for th [J*oN demurrer, the caſe was, The Counteſs of Kent had retained jfa counteſs re- 


tuo chaplains, and afterwards took a third chaplain ; and the tain two chap- 
third obtained a licence and diſſ penſation to retain a ſecond beneſice, — — wa 
and took it accordingly: and, Whether he were ſuch a chaplain as third, this third 


2ht obtain a plurality by the 21. Hen. 8. c. 13. becauſe the other . lain cannot 


* . l li 
* » "haplains were not advanced ? was the queſtion. by 1 
7 T2101, within the 21. Hen. 8. c. 13. until one of the other two are advanced. Poſt. 839. 4 


?. by. b. 118. Moor, £6 1. Hob. 155˙ W | 
WALMSLEY | 


-” — — — 


| Jace 131. 230· Cro. Car. 286. 315. 419. Strange, 114-691» Dougl 245. 2-T. Rep. 225. | 
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The Gin WALMSLEY held, that he was, becauſe the ſtatute reftrains ny 
| pe, of the number of chaplains which a counteſs may have, but the 
number who are to have qualifications ; ſo he who firſt obtains the 
Woods Inſt. 39, Qualification to a benefice, ſhall retain it; and the archbiſhop, when 
1. Bl. Com. 393. he makes a diſpenſation, examines not who is firſt retained but 
L who is moft worthy, and he will diſpenſe but with two : ſo ther 
who firſt obtain a benefice by diſpenſation ſhall retain it, and the 
retaining of his lord or counteſs confers nothing upon him, but 
enables him only to the obtaining of a diſpenſation ; and ſo is 14, 

Eliz. Dyer, 312. | Ju. 

And HREARN, ſerjeant, ſaid, that it was ſo reſolved in the queen's 
bench, in the caſe of Lady Bridges, in an information, Where. 
fore, &c. 3 | 

And to that opinion ANDERSON and K1iNGSMIL firſt inclined 

But GLANVILE 2 contra: becauſe the ſtatute ſhews what pe. 
ſons ſhall be enabled to rake benefices by diſpenſation, viz, th 
king's children, or thoſe of his council, or the children of noble 
men, &c. which is by reaſon of the dignity of their perſons; ſo 

| doctors or batchelors of divinity, &c. which is by reaſon of their 
dignities ; and then follows, that counteſſes, &c. ſhall have tw 
chaplains, who may obtain diſpenſations, &c. which is as much x 
fo ſay, that they are perſons dignified to have this privilege, being 
chaplains to ſuch noble perſons ; whereby it js necefſary to be in- 
rended, that none but they two are to have that dignity : and whe 
ſhe hath advanced two who have that privilege to take a ſecond b: 
nefice when they will by diſpenſation, that privilege cannot be take 
from them as long as they remain her chaplains; and the retainin 
of a third is more than the ſtatute allows, and therefore he ſul 
not have the benefit of that ſtatute. And a precedent of one St; 
flings, Enfler Term, 34. Eliz. Roll 728. which was adjudged in ths 
point; and another 34. Eli. Roll 805. where iſſue was taken | 
rule of Court, that he was the firſt chaplain retained ; and Ea} 
Term, 35. Eliz. Roll 1508. between Archer and Conqueſt, where tit 
6% A writ of ſame 117 was taken. 1 
2 Whereupon ANDERSON and KINGS MIL changed their opiniot 
brought, and and agreed with GLANYILE, that this third chaplain was not | 
= 8 have benefit of this ſtatute, to obtain a diſpenſation. —Whereta 


Poſt. 839 it was adjudged for the queen (a). 4. Co. 89. b. 


c 421 19. Sherington againſt Ward. 
| Trinity Term, 41. Eliz. Roll 454. 

An action ſor ACTION upon the caſe, in nature of a conſpiracy, for f 
— v4 curing him to be indicted for perjury, pro ed gud, in an a 
Gif te be . of debt in London, betwixt one Johns and the defendant, and 
ee rr the action, and iſſue (but the action in London was an Xu 
jury, mult ſhe upon the caſe) the ſaid plaintiff was produced as 2 witnel 
7ulge the oth ſware falſly; and ſhews his oath, but he ſhewed not that i 
was taken; that coyam judice, nor that it was coram jurator,, &c. The defend. 
3 — pleaded, that ho was an illiterate man, and delivered all the ple 
he was legally in London to the clerk to draw the indictment, who drew 1! 
ecquitted pon a therein miſtook the plaint in London, alledging it to be an chr 


1 Roll. Abr. 1106. Yelv. 46. Allen, ... 9. Co. 66. 12. Co. 3. 1. Sid. 156. 


- _ e * . - ** * " 5 A | | 
j . * o 7 3 p 9 1 
PRO ” F \ . > * 
» _ 


Michaclmas Term, 41. and 42. Eliz, een as... 


af 


whereas it was an action upon the cafe, and delivered it to surfing 
aga t 4 
Warp. 


kk and read it unto him, as truly drawn 1 and he, 


ving the ſame, delivered it to the grand jury, and took. his 
op? bill fuit vera, And becauſe it was falſe by reaſon of this 
iſrilions the plaintiff was found not guilty ; and thereupon the 


b e demurred.—And the bar was held to be ill, But notwith- 
ther WW ang, it was adjudged againſt the plaintiff, that the declaration 
d the 1 not good, becauſe he doth not ſhew that the oath was taken be- 
but reſome Judge. And then the indictment was vitious, and an ac-: 


on lay not: for this action is not maintainable, but where a con- 
racy lies upon a conſpiracy between two. Secondly, they held 
it this action lies not againſt any, who prefers an indictment, 
od ſwears it to be true; for it is for the queen, and the common 
eil; and if it ſhould be allowed, no indictment. would be prefer» Ante, 248. 
d: ſoone ſhall not be puniſhed for preferring any bill into the ſtar - 


ber nder, by an action upon the. caſe, although the matter be falſe,. 
2, l contains great ſlander; as it was ruled in the Earl of Lincoln's. 
node BG . The indictment alſo was not ſufficient, by reaſon of, this miſ- 


Gon of the action; ſo as the defendant. might have pleaded nul tied; 
rd, and he needed not to have ſaid not guilty, ſo he never was 

vitimo modo acquietatus, any perjury ſuppoſed. Wherefore it was 
Jjudged of any for the defendant, 1 1 


Parker again / Combleford. Carp 20. 
Trinity Term, 41. Eliz. Roll 1849. 
RESPASS for the taking of an-horſe. The defendant juſtifies, A cuſtom to 
as lord of the manor of D. by reaſon of a cuſtom there, that Pay ® — N 
e lords of the ſaid manor had uſed from time, whereof, &c. to Jong — 
ne, after the death of every one dying within his manor, the beſt ger who dies 
aſt of ſuch a perſon ſo dying, in name of an beriet, which is found within the | 
thin the manor, and to ſeize and retain them as. his proper goods; — 8 ; 
d alledgeth, that the teſtator of the plaintiff died, within his ma- 3 Þ | 
Ir, poſſeſſed of that horſe, and therefore he ſeized them: and id 54. "IO * 
bereupon demurred. | | oy Edev. 3. 3. 
And after argument at the bar, reſolved by ANDERSON, GL AN- Kel 134, 
ILE, and KiNGSMIL, for the plaintiff, that this cuſtom 3 8 
t good to bind a ſtranger; for conſuetudo eft ex certd cauſd ra- 1. Ro. Ab. 561. 
nabili, Ec. and if it be not grounded upon ſuch a reaſonable Cow. 13-52. 
uſe, it is void. And here to have the beſt beaſt of any one 1 
o dies within his manor, cannot have a lawful or reaſon- | 
e beginning betwixt the lord and a ſtranger : but betwixt the 
(and his tenants, it is good; for it may be intended to bagin 
th their tenures, by their agreement, and by reaſon thereof 
J had their lands upon reaſonable fines: but between lord and 
ger it cannot be, or be intended upon what cauſe, or when q 
lhould begin; but it is merely by extortion, and therefore like | 
the caſe 11. Hen. 3. pl. 14. and 21. Hen. J. pl. 40. where the 
' preſcrides to have 3l. of every ſtranger who breaks his pound; 
ruled to be void, but to bind his tenants only: and fo is the 
lon of the caſe in Doctor and Student, where à lord preſcribes to 
ay purſe loſt within his manor, it is void; but the caſe in 
= 7- preſcription to have the beaſts of any ſtranger which 
zug upon his land all the day, to ſold upon his land in the 
Wy 55 night, 
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Paxxzn Night, is good z becauſe the ſtranger hath a guid pro 910. 80 the 
8 n caſe of 2. Rich. 3. pl. 15. ** Cuſtom for Swans,” that the owner of 
cTOMBLRPOER- the land ſhall have a ground-bird, is good, for the eaſe which th 
Co. . 14. have to make their neſts there. So here it is not grounded — 
| any reaſonable cauſe, nor hath the ſtranger any recompence, 
W herefore, &c. p 
But WALMSLEY e contra: for it being a cuſtom, and uſed fron 
time whereof, &c. it ougbt to be maintained, if, by any wit or cauſe 
to be imagined, it may be intended to have any lawful beginning; 
for it is a cuſtom which hath been allowed and uſed in many places 
and it may be upon this reaſon, for that he had his reſidency withig 
the manor at the time of his death, and had the help and comtor 
of the lord's tenants in his ſickneſs, and after his death had they 
attendance to his funeral; and therefore for the time which the lord 
loſt in the ſervice of his tenants, as alſo for that he had a place i 
reſt his bones, therefore it is reaſonable, and like to the caſe a 
ſwanr, and a mortuary, allowed by cuſtom, for they are not d 
| | of common right; and he hath a guid pro guo by his reſidency willi 
| | the manor at the time of his death. Wherefore, &. 
| GLANVILE. If this be a general cuſtom which goes to the 
| whole county, it might be ſo intended, and peradventure woull 
| be maintainable; but not as a private cuſtom within the mand. 
Wherefore, notwithſtanding, by the aſſent of WaLMSLEr, it a 
adjudged for the plaintiff.— And in Trinity Term, 42. Eliz. | 
446. in the queen's bench error was brought of this judgment, 2 
the error aſſigned in point of law. And the judgment was affirmel, 


Cart 11+ | Emery againſt Emery. | 
An award of a EBT upon an obligation, conditioned ſor the performance 
releaſe of all ac- an award to be made, &c. The defendant pleaded, quid 


— — lum fecit arbitrium. The plaintiff ſneweth an award, that the d 


4 void. fendant ſhould releaſe all actions, ut talis adviſaret, Wc. (a) A. 
f Ante,43% adjudged to be a void arbitrament to refer it to the act of ano 
on 7 4 (5), and that the defendant is not bound to perform it. 


Hard. 45. Sid. 258. (e) See 8. Mod. 212. 12. Mod. 129. Ld. P . 123. 246. 2. Peere Will. 433 


(5) References by rules at % print made to a particular perſon or ſuch otler « 
by 9 & 16. Will. 3. c. 1. are frequently ball xame. 1. Bac. Abr. 13). 


Cain a2. Brook again Wheeler. 
Hilary Term, 41. Eliz. Roll 2041. 
Trinity Term, 41. Eliz. Roll 1764. i 
| TYEBT upon an obligation. The defendant pleaded a releale 
- ect all * — and demands, in bar. The plaintiff demands 
ing one bond thereof, and an exception of one bond was therein contained. 
cores all urs the plaintiff replies, that that was the bond in ſuit, and that the 
Vid ations excepted, and the perſon mentioned to be excepted, were alla 
kf And thereupon the defendant demurred: for actions and ſuits be 
7**35* releaſed, although he excepts the obligations, yet it ſerves to 
- purpoſe. — But THE Cour reſolved, that the obligation itſelf! 
ing excepted, all ſuits and actions concerning it are alſo except 
and that the defendant having pleaded à releaſe generally, Wi 
any exception, and upon ozer demanded, a deed is: ſhewo wi 
an exception. The plaintiff might have pleaded non oft focus 
nerally. Vide 39. Hen. 6. pl. 15. x 


| ö | 
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he Norwood again Grype. Carn 23. 

b Trinity Term, 41. Elix. Roll 1209. B 

Q 3 i TBE 

n a ſingle obligation for the payment of 8l. The One deed can 

* | grey Mleaded, = after this obligation, he and one J. S. 2 
e an obligation unto the plaintiff of 141. for the payment of 71. another deed. 

con it 2 day to come, in diſcharge of the ſaid bond of 81. which the Ante, 304. 706. 

ue WS/ziotiff accepted in diſcharge thereof. Whereupon the plaintiff, Bac. Abr. 


d.—And without argument it was adjudged for the plain- 24. 452. 
F, for one deed cannot determine a duty upon another deed. Cowp. 47- 


thin | : 

ahn Whyte againſt Geriſh. Cart 24. 
= | Eaſter Term, 41. Eliz. Roll 1557, | | 

lor )EPLEVIN. Upon demurrer the caſe was, That Whyte and 7. and B. levy 
4 > | Ceriſb levied a fine of the place WHERE, ſur conuſance de droit: _ to — mow: 
* ;me ceo, Cc. and the conuſee rendered tenementa prædicta to Whyte l 


tail, referving a rent, and by the ſame fine conceſſ'? quod tenementa rent, and by the 
redila integre remaneount to Geriſb in fee, if W hyte died without _ 5 ee - | 
fue of his body: and, Whether the reverſion and rent hereby paſ- 4. if B. dies 
4, being all by one fine without naming them? was the queſtion. without iſſue ; 
It was reſolved, that the reverſion and rent paſſed, being by fine, 223 * 
id that it ſhould enure as ſeveral fines. But if one malees a gift in geverſion. 

ail rendering rent, remainder over in fee; this being by deed, is a Poſt. 768. 393. 
00d reſervation of the rent to the donor, and the remainder only 


ball go to the ſtranger : but it was faid to be otherwiſe in a fine, {; Co. 76. b. 


a . O » 6. 
d that ſo is the courſe of fines. Wherefore it was adjudged for —— nan 
he avowant. Lide S. C. poſlea 768. 793. 2. And. 131, 


ot on Rec. 139. 2. Lev. 154 1. Wood's Con. 540. | Barnes, 216. Ld. Ray. 40%. 4 Bac. Abr. 
Ince © „ 4%. Cowp. 379. n | | | 


adn 8 | 

he & Lane again Colman. 1 

—At Trinity Term, 41. Elia. Roll 1417. De : 
the | 

81 JEST upon an obligation, conditioned, that if Co/man paid to Todebton bond 

__ Lane at ſuch a place, within a month after demand, twenty 3 

* dunds, when and at ſuch a time as the ſaid Lane had a fon that obligee had a 


hall or can ſpeak the lord's prayer in Engliſh, that then, &c. ſon that ſball on 


he defendant pleaded, that the ſaid Lane the plaintiff had not, —— . 
ter the obligetion made, any ſon gui /oquutus fuit, aut legui po- a plea that he * 


«the lord's prayer, &c. Lhe plaintiff replies, that ſuch a day he av ſon - 
ad one H. filium ſuum, qui potuit logui the lord's prayer in Engliſb, —— 


eleiſe c. and alledgeth a demand of the twenty pounds, &c. The de- is 

nds ndant demurs, becauſe this allegation, gusd habuit filium, qui /cqui 8. C. Queen, 
d. ut, Fc. is uot ſufficient for an iſſue to be taken, and tried upon 125. 

the for that it is but a power, and not reduced to an act, and 


1s not triable, in regard the power is ſecret, and cannot be 
nov n, if it never were reduced to act. But THE whoLEs Court 
ves to id it to be a good replication, and a good iſſue, and well triable-; 
Ir the condition being in the disjunctive, he may alledge the 
e or the other at his election; and his power of ſpeaking, &c. 
all be proved upon the evidence by thoſe who had heard him 
te it: but the moſt apt and proper iſſue had been, that he had 
fon gui loquutus fuit, and fo have tried a thing actually done, 


5 
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Lin: And a caſe was cited, that in à quae impedit, a biſhop pleaded 3 
refuſal, for that the preſentee to a church in Wales (where all the 
pariſhioners were Wel/hmen) could not ſpeak any Weſſb; and iſſue 

was taken, that the preſentee could ſpeak Welſb; and upon de. 
murrer, it was adjudged to be a good iſſue. Another precedent 
was cited in an information by Broughton v. Price, Upon mainte. 
nance in pleading of a cauſe, he pleaded, that he was peritu; l. 
gibus, Sc. and ſo juſtifies. And adjudged upon demurrer to 
be no plea z for the jury cannot try whether he be peritus legibus or 
not. But he ought to have pleaded, that he had been a ſludent ig 
ſuch an inn of court, and called to be an utter barriſter. 


Coru au. 


FFI OR Trinity Term, 41. Eliz. Roll 1514. 

an adminiſ- EBT an obligation againſt the defendant as adminiſ. 
— — et D — 6 John. Bartholomew. The defendant pleaded a re- 
guad ih pre- covery in debt againſt him in London, et quad nihil, Wc. prater al 
ne map Jaticfaciendum, that judgment, &c. The plaintiff replies, confel 
reply 8471s ing the recovery; hut ſhews, that before this action brought, the 
PACTION: Plaintiff there acknowledged ſatisfaction upon record. Thereupon 
ing that judg. the defendant demurred ; becauſe he doth not alledge, that the 
ment was en- judgment is entered upon that confeſſion ; nor that judgment wa 
tered, or that entered, guod defendens eat fine die; nor that he had goods over and 


— 7 1 beſides thoſe which ſatisfied the recovery.—It was adjudged for the 


C 16. | Hampton againſi Bartholomew. | | 


Caun 25. EKenſy again Richardſon. 
Trinity Term, 41. Eliza. Roll 140. 


Pleading. EJEETIONE FIRMZ. The defendant pleaded, that the leſſor 
of the plaintiff was copyholder in fee of that land, parcel of the 
manor of H. which is in the queen's poſſeſſion, by reaſon of the 
wardſhip of one B. and that the leſſor ſurrendered to the uſe ofthe 
defendant in fee, who was admitted accordingly ; and that after- 
wards the leſſor entered upon him, and expelled him, and let it ts 
the plaintiff, prcut in the declaration, and the defendant re- en- 
tered, as lawfully he might, &c. Hereupon the plaintiff demur 
red.— And it was adjudged for the plaintiff, that the plea was ll; 
for there is not any confeſſion ant avoidance of the leaſe alledged by 
the plaintiff; for the action is brought, as of a leaſe of land at the 
common law: and this plea proves, that the land is copyh 
land, and a copyholder cannot make a leaſe for years, unleſs bf 
Ante, 469. cuſtom, or by licence of his lord, which ought ſpecially to de 
Gilb, Ten. 213. ſhewn 3 and the defendanthere hath pleaded a leaſe by an in 
upon the queen's poſſeſſion, which is not good; nor any cob: 
wr ga the leaſe alledged: Wherefore it was adjudged for t0f 
intiff. -- F | 1 


4 


dur 


* 92 ba * 
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Cart 23. 


the Eafter Term, 41. Elia. Roll 2504. ; ; 
ve , EBT as adminiſtrator to Robert Shaw for 201. and counts, that what form of 
de the defendant, by his bill obligatory, here ſhewn in court, words will 


ent acknowledged /e recepiſſe 201. of one Thomas Pretty, to the uſe of obligat e 
ite» i the inteſtate, ſolvendum at ſuch a time, guod videretur opportunum pro | 
K. reficuo Robert Shaw the inteſtate. And ſhews, that at ſuch time Moor, 667. 
to N Vaclatur to Robert Shaw the inteſtate opportunum to have the 8 23. 
10. id money, and he demanded it, &c. The defendant demands —— : 
ti yer of the bill, which was in this manner: © TH1s BILL 3. Lev. 139. 
& WITNESSE TH, that I Robert Sherwood have received of Thoma: 3- Bac. Abr. 693. 
« Pretty gol. to the uſe of Robert Shaw, and Fane Shaw his ſiſter, | 
« children of Jahn Shaw deceaſed, equally to be divided between 
« themz which ſum I confeſs to have received to the uſes above- 
ww « ſaid, and the ſame to repay again at ſuch a time, as ſhall be 
, thought beſt for the profit of the ſaid Robert Shaw and ay 
« Shaw; which ſum of 40l. is the full bequeſt of their father, 
« In WLTNESS, &c.” The defendant demanded judgment cf the 
he it and count, as not being warranted by this bill; and it was 
thereupon demurred. 5 


he FixsT, Whether this ſhould be laid to be a bill obligatory ? 
* becauſe the words are quaſs in nature of an acquittance, teſtifying 5 
a rccipt of money. — But THE CourT held it to be a good bill, v 


the d all be intended to be delivered to the ule of the plaintiff z | - 

for lo the plaintiff hath ſuppoſed by his declaration, and the de- 

F-ndant hath admitted it; otherwiſe he ought to have pleaded non, 

1! fatum, fc. z as alſo becaule debt well lies for it, and not .ac- 

ompt upon the lending. | | 85 ; 
S£coxÞpLY, Whether this re-payment onght to be made of How the word | 

tis gol, to Aobert Shaw and Fane Shaw, for whoſe uſe it was re- |” we | 

rived, or to Thomas Pretty who delivered it ?—And it was held“ a 

bat it ſhould be to Robert Shu and Jane Shaw, For although the . Roll. Abr. 59. 

effor ford 4 repay,” is properly to him who delivered it, yet by the nag eee = | 

the uds, ( to have received to the uſe, and to be repayed when it Er 

the BF hull be thought beſt for their profit, &c,” ſhews the intent to 

f the , that it ſhall be paid to themſelves, when they require it. 3 

frer- Taxol y, If ſo, then, Whether this were a joint, or ſeveral A bond of | 

t u ed of 201. to both of them? For if it were joint, it ſhould a po 2 

„en- re; and the adminiſtrator of Robert Shaw could not have it. lh te bb -- 

nur: d if they were alive, they ought to join in the action; and it 44. create a2 

z ill; wor be a bill for the 20l. only. — But it was reſolved, that it ed mo yr 

1 by "ould be ſeveral bills to them in one Jeed, and they ſhould be Ante, r4. 690. 

the r ded debts, by reaſon of the words, © equally to be divided, Co. Lit. 198. 

bold t Kc.“ And it was afterwards adjudged for the plaintiff, that he LL RY One. 


3 by PP ould recover his debt and daniages.— Nor, this judgment; Cowp. 660. 

> be e that the plea is to the writ, and count. X TE 
uder : Hawkins agarmfl Mildmay. Cart uy 
cob Mielaelma Term, 41. 42. Eliz. Roll 1506. : 


the BA CTION upon the caſe againſt the defendant. For that ug 


7 Anadti 2 the 
a cafias directed to him againſt J. S. he, being ſheriff of fl lies aint 


| ſer. directed his warrant to ſuch a balliff of a liberty, to arreſt the a ſheriff for re- 
. J. S. who arreſted him accordingly ; and that the defendant, — 2 


nuentss after 


ell -nowing thereof, had notwithſtanding, upon the day of re- che bailiff of « 
liberty by virtue of his warrant has arreſted the defendant. Ante, 51. 
"RO, ELIZ, PART 11. Cec | turn, A 


\ 
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Haws1we turn, returned a non eff inventus, And upon this count the ge. 
gent fendant demurred.—And it was reſolved by THE WH OLE Cour 

Mirvnar. that the writ well lay for this matter. And Ax Dexsox ſaid, if 
13. Hen. 7. pl 2. the ſheriff in this caſe had returned that he had ſent unto the 
8. Edv. 4. pl. 18. bailiff of the liberty, &c. who had given him anſwer that he had 
2 — _ arreſted the body, it had been good; and the ſheriff ſhould have 
2. K. Ab. 563. been diſcharged, and proceſs ſhould have iflued againſt the bailif 
pl- 19- of the liberty to bring in the body. But here, in the principal caſe, 


OD 1. the writ abated by the death of the plaintiff before judgment. 
CowPp. 403- , , * 
2. Ter. Rep. 155 · : — a - 

Carr 1: Ireland againf Goodale. 


Michaelmas Term, 41. 42. Eliz.— In the E xchequer Chamber. 


To ſay, . Iwill ERROR of a judgment given in the queen's bench, Hill. 42. Hin. 
* prove Fm r . in an action for words againſt Goodale. The plaintiff there 
he declared, Whereas there was a ſuit between Ireland and one 7. N 
was forſworn; in the queen's bench, which was tried by 1% privs, and tlie plaintiff 
nod . was produced and ſworn as a witneſs before Sir John Popham, Er. 
Judge, is that the defendant ſpake theſe words of the plaintiff to ſtran- 
tantamount to gers, I will prove him,” INNUENDO the plaintiff, 40 forſworn,” 
—_ as INNUENDO before Sir John Popham, Chief Juſtice, © and it ſhall 
Ante, 223. c coſt me 20l. but I will make his cars afraid.“ After verdict it 
was adjudged for the plaintiff, and now aſſigned for error, that 
the words are not aCtionable.—But aLL Tux JvsTicts and 
BaroNs held, that the action was well brought; becauſe the words 
are very ſcandalous. To ſay that he will prove him for ſworn, ſtrongly 
imports, that he affirmed that he was forſavorn; for otherwiſe he 
cannot prove it. And in ſaying that he was forſworn before ſuch « 
Judge, ii tantamount as if he had aſhrmed, that he wa perjured. 
pleading · A SECOND E#.ROR aſſigned was, Becauſe the defendant pleads; 
juſtification ; and the plaintiff replies de injurid ſud proprid, &. 
And the jury found that the defendant ſpake the words, mods i 
forms, prout the * plaintiff had declared, which is not a good ver- 
diet upon this iſſue; for the juſtification is part of the iſſue. - 
And a greater part of the JuDGEs and Baroxs conceived it to 
be an error. But becauſe it was informed, that the record v 


| not well certified, they woutd adviſe thereof. | 5 
Cart 2. Cockeyn and J. S. agaẽjõ Dame Hawkins. 


A writ of error Eon. For that in debt in the queen's bench by Dare 
way be brought Hawkins againſt one Anton, the plaintiffs in the writ of error 
intheexchequer „ 1 3 P . 
chamber upon a were Marnpernors, where the ſaid DO. Hawkins recovered againſt An. 
judgment in ton 3 and upon two ſcire faciat againſt the mainpernors, had judy» 
Lead bel. ment to recover againſt them. They brought error; and aſſigned 
Poſt. 733. for error, that there was not — capiat ad ſatisfaciendum awarded 
© © againſt the principal, before theſe ſeize facia . And it was morel 
Cro. Tac, 171, by SN1LG, that this writ of error lay not by the 27. Eli. c. 8, : for 
Cro. Car. 300. It gives not error upon a judgment in a ſcire fucius; for the ſtatute 
2 gives a writ of error to the parties in the action, and not to tht 
Jones, 395- ide mainperhors, — But it was held by all the JuDGEs and Banos! 


Yelv. 157. 


contra. ved v 1 a ; : | | 
Cro. Car. 464. Ld. Raym. 26. Andr. 207. Stra. 1102, 3. Bug Abt. 412. in . 


/ (ext 


Nihat 81, coſts were then adjudged againſt Miller the plaintiff; and 


Michaelmas Term, 43. and 42. Elz. In CS. Bo, - : 


except Perian and GLANVILE) that a writ of error well lies coe rn, &c- 
r the mainpernors ; for this ſuit againſt them, is a ſuit within the | <conf_ . 
"tent of the 27. Elix. c. 8. and is in nature of an action of debt. | 
or, as Littieton is, a releaſe of all actions is a bar. Wherefore be- Ante, 881. 
"x certified upon 2 writ of diminution, that a cahias ad ſatisfaciendym.Scb. os. 
u been before awarded, the judgment was affirmed. . 


Price's Caſe. | "ev. 7 | | . Care 3. 
RROR of a judgment in the queen's bench. The error aflign- Theexchequer  - | 

ed was, Becauſe one of the parties was dead before the judg- —_— count: 
ient; and it was moved, Whether they had authority to examine aud gere if it 
<> errors ?—And it was held by aLL THE JUDGEs and Barons, can examine 
hat they had : and if it were denied, it ſhould be tried by a jury omen 
| the exchequer chamber. And it was moved, that the 11122 | 
;ing in execution might be bailed. — But it was held, that they (-) See Cro. 
a not any authority to do it; for they have authority only ad Iiobart _ 


» $o 
minandum errores (a). 1. Lev. 38. 


But ſ-e 3. Jac. 1. c. 8. 4. & 5. W. & M. c 4+ 13 Car. 2. C. 9. Impey, 532. f ; 
Cromp- 345+ and 4, Bac. Abr. 213. in notre | 5 > | | 


Harpool again Miller. | Cant 
Hilary Term, 38. Eliza. Roll 363. B 
RROR brought and affigned; for that an action upon the Ls. If an attor- 
caſe, upon an aſſumpſit brought againſt Harpool by bill, being IA — rg 
u attorney in the queen's bench, and not in ciſſodid mareſchalli ; on being bak, 
being an attorney at large, and not any of the clerks of that in king's bench. 
urt ; for ſuch an attorney is not upon record there, and can- + Sorta he 
it ſue, nor be ſued there: and divers precedents were ſhewn, Hob. . 
at where they were ſued or did ſue by privilege, it was as clerks Id. Ray. 342 
the chief preignotary, or other clerks of other offices, and not gi. 741. 
herwiſe; and for that, vide 1. Hen. 7. pl. 12. And it was ſaid, 2. Will. 23 1. 
ut this was not any matter concerning the juriſdiction of the Dougl. 314. 
urt And divers of the Juſtices held it to be error. ER, 


The sxconD Ex ROx aſſigned was, Becauſe the plaintiff declares Q. If it is not 
an aſſumpfit, Whereas there was a ſuit in the ſtar-chamber, —— 
een one Coldavel and the ſaid Miller the plaintiff, wherein Harpool agree to fave his 
$ ſolicitor for him; that Harpoel, the defendant, in conſideration <lisnt barmlets 
a quart of wine, afſumed to ſave him harmleſs from all coſts __ 
q charges which ſhould be awarded againſt him in the ſaid ſuit. p,ccqun,71.v4, 
od alledgeth in facto, that the ſaid cauſe was afterwards diſmiſſed, 
t theteupon a ſubpena was awarded to pay theſe coſts, which he 
I paid, &c. It was moved, that this is a void conſideration for it 
nuntenance, and therefore unlawful. — And of this opinion was 

sLT, and ſome other of the ' Juſtices —But AnDErSON / 
APralau held, that it is not any maintenance; for he doth | 2 
t aſſume to expend the coſts in ſuit, but to ſave him harmleſs. | | 
en thoſe which ſhall be awarded, after that they be award-. : 
'; vhich may be lawful. Wherefore, &c.—But the cauſe was © 4 
rrards compounded, in regard the privilege of the queen's bench I 
ad not be drawn in queſtion. EN as | 

| Ccc2 William | 
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To debt on 2 
bond, condi- 
tioned for pay- 
ment of money f 5 
at the plaintiff's pleaded, that he, on the 21. January then next following the day 
houſe in Cheap - | 


fide, 4 rLEA * the plaintiff's houſe in CBeagſſde, ſecundum formam et effeAum cmi 


. 
br gr" 
Tionir, cage 

tioning e 
pariſh or ward 


where the houſe if iſſue be taken, there cannot be any r- r Beca 


was ſituated, is 


bad. 
Ante, 160. 


307. 
2. 


E 


Carr s. 


1. Sid. 88. 198. 
2. Roll. Ab. 622. 
Staunf. 184. 


Cro. Jac- 150. ter of law, and argued divers times before the IupGEs and B. 
266, RONS ; and all of them, except one, agreed, that the ſecond eich 


tion was not material; for the condition and obligation are but o 


| tended to be well enough gor datum obligations ; and the otheri 


a ward, no more than where'a'thing'is alledged to be at In 


in what parſſh or ward the houſe is, for the trial. As where p 
6. pl. 35. that a pariſh and ward in London, are as a vill or han 


Court may well take conuſance: and the prothonotary of thee 


| Michaclmas Term, 4 1. and- 42. Elis. in C 8. 
| William Forth againf Thomas Harriſon. 
„d Trinity Term, 40. Etz. Roll 359. 


EBT on a bond of 200l. dated 13. September, 39. Eliz, oo 
ditioned for the payment of tool. at his houſe in Cheapſid,, 0 
the 21. January next enſuing the date hereof. The defendan 


of the condition of the obligation aforeſaid, paid the Gd 100. 
tionis prædictæ. Et hoe, Wc. 


It was thereupon demurred in hw, Becaufe there is not 
or ward mentioned, where the faid houſe ſhould be; fo th: 


he alledgeth payment on the 21. January, pofl datum conditionis, & 
and the-condition hath not any date.—And for theſe cauſes th 
plea was adjudged to be ill, and the plaintiff. recovered. m 


Ex Ron thereof was brought; and the error was aſſigned in mit 


deed, and the date of the one is the date of the other ; and whe 
he pleads, that he paid it /ecundium formam conditionis, it ſhall bei 


void: But for the firſt exception, 
REL 1 1 - * 


ANDERSON, SAVELL, and GLANVILE, held the plea to be go 
enough; for the payment Alledgeth apud' London, in his houſe 
Cheapfide, is godd ;'-and it is not of neceſſity to alledge a pariſh 


or any other city; and all the writs' of right and precipe's ate 
à meſſuage in London, without niming any pariſh or ward. When 


But PERIAM, CLERK, WALMSLEY, and R1NG8MIL, beldt 
plea to be ill for this cauſe : for it ought of neceſſity to be alled 


ment is alledged at his houſe in any county, it ought to be all 
ed in what vill it is, for the venue to have a trial. And ſo is). 


in other counties; and what hath been always uſed, and obſer 
is to be taken for law. And of thoſe pariſhes and wards, 


mon pleas, and KE M, ſecondary of the queen's bench, certie 
that their courſe always hath been to plead any act doe in 
to be done at ſuch a pariſh and ward, for the venue, Ce. And 
this ern ine; held the plea to be ill; and that the firſt judg® 
ought to be affirmed ; and the judgment was affirmed. Ad 
terwards (ut audi) SAVEL IU agreed to that opinion, &c. 


1 ® 
*% 


\ 


Michaelmas Term, 4 1. and 42. Eliz. In C.. 8 
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Piioe agdinft Price. * 
Eafter Term, 41· Elia. Roll 199. 


RROR by the bail; For that judgment was given againſt him A /cire facies | | | 
upon a /cire faciar, where no capias was awarded againſt the *82inlt bail is | 
acipal before the ſcire faciar awarded againſt him.—And it was ese, be bs 
eld, that the writ of error well lay in this caſe for the bail ; and awarded againſt | 


te judgment in the ſcire faciar was reverſed. And the like writ e Principal. 


allowed between Coles * Babington. 1 | 2 597-74 


} 


Carr . 


An executor or 
adminiſtrator 
ought to pay a 


debt due by 


judgment, be- and died. Adminiſtration was committed to the defendant, wh 


fore a debt 
upon a ſta- 


tute or recog- 
nizance of an 
older date; but 


if the goods 


are taken on a had not alia bona than thole goods delivered to the couul 
ſtatute, he may 


lead that he 


ad not ahi 
aha — for the matter thereof; for the judgment being fir it, aud the « 


Ante, 584. 
Poſt. 822. 


1. Roll. Ab. 926. 


Co. Ent. 167» 
Yelv. 29. 
1. Verth 294+ 


Gy 

4+ Co. 60 2. 
$* Co. a8. $2. 
1. Leon. 328. 
4. Vent. 18.3. 


| leaſe was void. 


3+ Peers Will. 404. tem. Tal. 217. Dougl. 452+ 1. Term Rep. 650 | 


*%. 
* 
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42. Eliz. In the Queen's Bench, MW 
Sir John Popham, Xu. Chief Fuſlice. f 
Sir Edward Fenner, Knt. © + „ 
Sir Francis Gawdy, Kl. Fuſlices. 
John Clench, Ey. SEW 
Sir Edward Coke, Knt. Attorney General. | 
Sr Thomas Fleming, Knt. Solicitor General, i 
a . IN WO! ' 1 
— mmm 2 
t 
Carg 1. Pigot again Garniſh. . 
Ante, 678. | 
A guardian by HE caſe was now moved again. — PorHam held, that if tl” 
5. 166} rp M | deviſe had been that he ſhould make leaſes in the infa 
cars of the in- name, it had been void; for it ſhould in law then be ib 
ant's land. * leaſe of the infant, who cannot make _ and none may tho) 
—— rize any to make leaſes in the name of anotiter, but of hin ii 
. cited. whoſe name the leaſes ought to be made: but it ſeemeth, 2s th) 
S. Dyer, 36- deviſe is in this caſe, that he is but a guardian for nurture, ai"! 
1338 — is not to make any leaſe at his pleaſure; for he might then nir 
490. them for an hundred years : and here he cannot make but lea: 


at will. — And of that opinion were Fexxer and CLENCH. Where 
fore, abſente Ga wr, it was adjudged for the plaintiff, that th 


Ks Bereblock again Read. 
DuuRkRER. The caſe was, That Bereblork having r: 


vered in debt in the common pleas, a writ of error 
brought ; and whilſt it was depending he acknowledged a ſtatuts 


brought a new writ of error; and whilſt it was depending, exec 
tion was ſued upon the ſtatute ; and afterwards the judgment 
firmed in a ſcire facias upon that judgment. The defendant pleal 
all this matter; and that at the day of this /cire facias brought, 


Thereupon the plaintiff demurred. 
TANFIELD, for the plaintiff, moved, that this was not any f 


miniſtrator having conuſance thereof, as he had by bringing d 
writ of error, it ought to be firit ſatisfied ; and although the good 
were taken in execution upon the ſtatute, yet the deſendant 

though he could not have pleaded it, becauſe he had not daft 
plead) might have remedy for it by audita querela, and fo help bi 
ſelf: and the firſt judgment is always to be firit ſatisfied; 

2. Hen. 4. pl. 21. 6. & 7. Eliz. Dyer, 232. and Dyer, 80. The pt 
alſo is not good for the form; for he pleads an extent of the gow 
1. Sid. 21. Vaugh. 94. Salk. 80. Ld. Raym. 47. 2. Bac. Ab. 43 Went, 3 


CY =D = TM fond 


To » © 2» 


4 


þ 


E. 28 it ought to be, as Dyer, 100. is. He pleads alſo, that he had gh, 
got aliqua alia bona preter, &'c. which is repugnant to the plea after, act 
that the ſheriff had taken all the goods, ſo he had not any goods at Ante, 584. 
al. Vide for this 4. Edu. 4. Pl. 13. 20. Hen. 7. pl. 279. Where | 
fore, &c. | | 
But againſt that it was moved, that this plea was good for the mat- 
ter; for both are debts upon record, although the one be puiſne to 
the other: for as a puiſne obligation may be paid before an eigne, ſo it 
is of records. In 20. Eliz. Truxſton u. Verney, it was ruled, that a 
ſtatute ſhall be paid before an obligation; for it is a debt of record: 
and here he could not have time to diſturb the execution; and 
therefore it is nor reaſon but that he ſhould be helped by pleading 
it here: and it ſhall not be faid to be a devaſiavit, when there is 
not any fault in him. And although it was ſaid that he might 
have an audita querela to help him, that is but a ſmall remedy, that 
he ſhould anſwer of his own proper goods, and be put to ſeek his 
remedy againſt a ſtranger, who peradventure is not able to ſatis |, 
bim, which would be miſchievous to an executor. Wherefore, &c. 
FExNER held the plea to be good; for, although where two 
judgments are againſt a teſtator, the executor ought firſt to ſatisfy 
the firſt judgment, for it may be pleaded in bar againſt the other; 
yet it is not ſo for a ſtatute ; for the execution thereof is againſt - 
the executor without anſwer z and therefore it is not any devaſfavit 
in him, in regard he could not have prevented it: and an audita 
querela lies not, becauſe the conuſee hath not done any act to diſ- 
charge the execution. Wherefore, &c. 1 
Porhau held, that an audita querela lies, becauſe the ſtatute 
happened not to be put in execution againſt the adminiſtrator z and 
if he will not ſue it, it is his own default, and he ſhall be charged: 
and it is clear, that the execntion upon the judgment ought to be 
before the execution upon the ſtatute : and there is not any default 
in the plaintiff, and he hath not otherwiſe any remedy; and if he 
vill not help himſelf when he may, it is reaſon he ſhould be pre- 
judiced. —As touching the exception of per ſacramentum proborum, 
Fornau, Gawbpy, and FENNER, held the plea to be ill. But 
a5 to the matter, Gawpy ſpake not. Et adjournatur (a). (e) This caſe . 


vas moved ſeveral times; but in Mich. Term 45. Eliz. upon conference with the Judges, at Serjeants lan, 
tte plea vas held to be good, and judgment given for the defendant, Poſt. 822. 


Pomfreit -againfl Brownſal. | Cann 3. 


DET upon the 32. Hen. 8. c. 9. and demands 1ol. for himſelf it is embracery - 


and the queen; and alledgeth, how one Ann Reflon brought an to 3 
«tion upon the caſe in this court, and had judgment to recover, IE 3 as 
and a writ of enquiry of damages awarded, and the ſheriff impan- party. | 
delled a jury to enquire; and the defendant, at Crompton, in the , , Raym. | 
county of Camlridge, embraced the jurors of the ſame inqueſt, &c. 57 
The defendant pleaded non debet. The jury. found a ſpecial ver- 
dt, that the defendant in the county of Bedford ſolicited the ju- 
rors to appear, and ſhewed unto them a precedent, where in ſuch a 

e great damages were given. Et fi, c- Gonk RE x, for the 
Plaintiff, moved, that this was direct maintenance; for one who is 
not learned in the law ought not to meddle to give or ſhew an evi- 
Cence to the jurors, as appears 22. Hen. 6. pl. 5. 28. Hen. pl. 6. 3 


and 


- Hilary Term, 42. Elis. In B RK. 38 


and delivered to the conuſee; and he doch not ſay per ſacramentum, ade 


f 
| impropercoun- COURT : for the ſtatute is in the negative, © that actions upon pe- 
T 
0 


* 


Ante, a77- duly granted, there ſhall not be another prohibition —But THI 


: 1. v. 125 · 


en 
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Pourzzir . and embracery is the labouring of 2 jury to appear Fo a Een, 
ageinſl N.. 16. is; et vide 37. Hen. 6. pl. 21. what is embracery. Wherefore 4. 


Browns ALs | 

The court ex . But it as moved, in regard it appears that this action was not 
ficie will abate a brought in the proper county where the fact was done (which is 
9ui tam ation, found to be in the county of Bedford), the bill ought to abute by 


n the 31. Eliz. c. 5. (a) — And of that opinion was the WHOLE 


78 v nal ſtatutes lar ſhall not be brought out of their vr 
Ante, 64s. county.” 2 it appears to the birt that the mae 
— 1 had brought his action againſt the form thereof, although the de. 
2. Hawk. 332. fendant did not take any advantage thereof by plea, the bill ought 
1. Salk. 373} to be abated. Wherefore it was adjudged, quiu querens nibil cn. 
274. and for 3. piat per billam. | 
Term Rep. 365- (a) See 205 Jac. e he: 2 
* | Auſtin againfl Pigot. Rp , 
in prohibition, PROHIBITION for ſuing for tithes ; wherein it was ſuggeſted, 
the ſuggeſtion 1 that Pige?, proprietor of the rectory of B. wherein thoſe lands 
—— 4. arc, and all his predeceſſors, have had twenty acres of paſture, and 
it is cat if another cloſe containing twenty acres of wood, in ſatisfaction of 
it appear that tithes ; and his witneſſes being examined according to the 2. Eu. 
—7 RI 6. c. 13. proved, that he had the twenty acres of paſture, but not 
Ante, 307. 587. of wood. | | | 
Poll. 81g. Coke, Attorney General, prayed conſultation ; for the ſuggeſtion 
Moor, 911. is not ſufficient, that he had the cloſe, &c. without ſhewing of wha 
Cro. Jac. 501. eſtate, or how. The ſuggeſtion alſo is not proved as it is alledged. 
— But ALL THE CouRT held it to be well enough; for it is ſuf- 
Noy, 28. 44+ ficient that he had it, and the other cannot ſhew how. And ſo 
Hetl. 100. 110. Door Cotton Caſe was ruled accordingly. The proof alſo in a pro. 
hy — 147. Hhibition ought not to be ſo preciſe, But if it appears that the cou 
1. Vent. 107- chriſtian ought not to hold plea thereof, it ſufficeth,: therefore, if 
2. Stra. 997- there be a preſcription, that the parſon holds an hundred acres df 
— 378. land in ſatisfaction of tithes, and the proofs be that he holdeth fixy 
1. Term Rep. acres only in ſatisfaction of them, it is well enough (a). 80 here 
557, Mod. rey, FRE ſubſtance is proved, that he held land in ſatisfaction, &. 
2 N Wherefore it was agreed that the plaintiff ſhould declare (5), and 
Ray. 88. that the defendant ſhould plead to iſſue. Vide Dyer, 171. 


Jo Rep. 81. 0 (8) Ante, 587. Hob. 42. Cro. Jac. 501. 


Cart 5. Sibley again Crawley, 
If a conſultation PROHIBITION for tithes, The defendant ſhews, that before 
be unduly ob» 1 that time the plaintiff had ſued in chancery to ſtay it by EH 
tained, 3200. bill, and afterwards brought a prohibition there, and a conſultation 
proceedings by , . 5 N Rr : 

ill in equity,a was there granted; and that this prohibition is for the ſame cauſe, 
fecond prohibi- i. for matter of diſcharge : wherefore he prayed a conſultation 


— 8 upon the 50. Edw. 3. c. 4. which is, that conſultation being once 


Cour held, that this conſultation was not duly granted according 
- 9 to the intent of the ſtatute, becauſe the prohibition was not de) 
247. grantable there, and fo out of the ſtatute; for it was not duly 
1. Leon. 130. granted upon an Engliſt bill.— And by Por HAM, the ſtatute is ts 
8 be. indended where the conſultation is granted upon the exam 
Velv. 102. tion of the matter, and not for the inſufficiency of the proceedings 
4: lic. Ab. 249- Ducd fuit conceſſum. Whereupon it was awarded, that the probe 

bition ſhould ſt ind. 2225 | | ok 


* 7 * 5 E's 9 " . — 


Hilary Term, 42. Eliz. In B. R. =: 


. Rudde again Tucker. en WIR 26 hed 
. Mictaelmas Term, 36. & 37. Eliz. Roll 136. 
Kt. RESPASS. Upon a ſpecial verdict the caſe was, That Rudde, The attornment 
not the plaintiff, and one Giles Tucker were jointenants for life, and ſurrender 


; ; ; ; y Of one jointenant 
h is Gon in fee to Sir John Arundel, of the land in queſtion. Sir e , 
e by * und grants 97 deed this reverſion in fee to Edward Tucker, 9 
or be defendant ; to whom Giles Tucker attorned, and afterwards ſur- ſhall bind his 

NCA « , ntiff. oc. companion, and 
pe- endered his eſtate unto him, and died. — Rudde, the plaintiff, oc- (oP rever- 
oper pied all: the defendant entered, claiming the moiety : the plain- gon in the 
iniff k brought treſpals. | 1 * 
de. # = —— by CLERK, for the plaintiff, that this attornment Fo. 60 
ught ad ſurrender by one jointenant was void againſt his ſurviving com- , Bl. Rep. 619. 
en panion : for he cannot prejudice his companion by taking from him 

the acquittal, and other privileges: and in proof thereof relied upon 
a9. Hen. 6. pl. 2. 19. Hen. 6. pl. 21. 32. Edw. 3. Quid Juris 
Clmat,” 5. Wherefore, &c. _ | 


DoD8RIDGE, è cantra; who agreed, that upon a grant of a re- 
rerſion by fine, the one jointenant ſhall not bs compelled to attorn, 


" and Wor ſhall his attornment prejudice his companion: but upon a grant 
n of ict 2 reverſion by deed, the attornment by one of them is good for his 
Edu. Wit, and ſhall bind his companion, but not for the other moiety ; 
t not Cad although it binds, yet it ſhall not prejudice him as to the acquit- 


i becaule it is by matter in fait. Wherefore, &c. 


(tion GawDY held, that the attornment was not good for any part; 

what {cd yet he agreed to Littleton's Caſe of a ſeigniory granted, becauſe 

Iged, isentire;z but a reverſion is not entire: ſo 32. Edw. 3. is good 

tub n; for one executor may prejudice his companion; but a rever- 

d ſo ſon ought not to be made to paſs in another manner than the ſtatute 

pro · ends. Po u accord. For if the attornment ſhould'be good, 

court Wt would prejudice his companion, which a jointenant cannot do in 

re, lige real; and a reverſion cannot be divided. Wherefore, . &c.-— 

es alva doubted thereof. Wherefore adjournatur (a). 2. Co. 66. b. (a) This cefs 
li moved again in Hilary Term, 43. Eliz. and adjudged for the defendant. Sce Poſt. goz, 803. 


Vide 4. & 5. Ann. c. 16. and 11- Geo, 2. c. 19. 


| Barnabee againfi Goodale. | Cave 7+ 
['RROR of a judgment in Bury, upon an information upon the fnfocmmarions on 
5. Eliz.c, 4. ſ. 39. for exerciſing a trade wherein he was not ap- penal ſtatutes 
rentice for ſeven years. The error aſſigned was, Becauſe an infor- _ be brought 
ation upon a penal ſtatute ought to be brought within one of the — — — 
nacipal courts at Weftmin/ter, and not elſewhere (a), unleſs it be Ante, 330. 
therwiſe expreſly provided by ſome ſtatute. And ſo it WAS ad- | Salk wy 
ted here betwixt Gregory and Bleſbford (b). — And of that opinion 4 laſt aps, | 
ere GA DY and FENNER, cæteris Fuſtitiariis abſentibus. Where- 1. Vent, 8. 
re for this cauſe it was reverſed. Vide Dyer, 236. (e). | 2. voty- 4 
ab. 183. 327, Cro. Jac. 5c. a a Hawk. 28. (a 43t. Eli an 5 . 
MO c de 44 gibbet Hawk. ab, (0) See gr Eli f Kits fe 


ding "396. that the quarter ſeſſions may proceed hy information on this ſtatute ; and ſee 3. Term. Rep. 
duly & 36s, | | p 
duly Penſon again Hodges. ca 8, 

« 0 TY Trinity Term, 41. Eliz. Roll 1024. Ta by 
* OR of a judgment in the common pleas, in debt upon an ln debt on hand 
ings obligation. The error aligned was, Becauſe the plaintiff de- the omitlion of 


| * chat the defendant per feriptum ſuum obligatorium conceſſiſſet fe | 
yer, 19. Cro. . Co. b - « 149. d . WL . . 
3 * 8. Co. 3. Vent. 50. 3 Lev. 348. Ld. Raym. 307 33% 330 


tener, 


2 — — — - _ — 
— — — Cs 1. et \ 


Oo Oo — 
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Fine | feneri, c. without ſaying figillo ſuo figillat. as the courſe is in 4 
| H queen's bench; as KE Mr ſaid, that all their precedents there ve 
But it was moved on the defendant's part, and fo certified by the 
R. 402. prothonotaries of the common pleas, that they were never uied 1 
mention the ſcaling of a bond. —And Gaw Dr laid, that the dech 
ration was well enough, -although it were not good by Precedent 
(but as it is, it is clear); fer when he faith, per ſcriptum ſuum dj 
gatorium conceſſit ſe teneri, Wc. all neceſſary circumſtances are intend 
Cro. Jac. 420 ed to concur, viz. the ſealing and delivering of the deed; for other 
wiſe it is not a writing obligatory ; and delivery is never alledged 
which proves that it is not neceſſary to alledge the ſealing; for t 
| | it is as neceſſary as the other. Wherefore it was adjudged accor 
(a) Sed vide ingly, that the judgment ſhould be affirmed (a). | 
Moor v. Jones, 2. Strange, 815. | 
88 = Alyſon againſt Byſton. 
There ſhall be A CAPIAS AD SATISFACLENDUM iflued againſt one up 
om — a recovery in debt; and a non eft inventus was returned 
and return of a Whereupon a ſcire facias was awarded againſt the mainpernc 
ſeire d., which was returned nihil. Afterwards, upon a ſecond ſcire ſux 
and i chen fur. awarded, they brought in the principal, and prayed that be mig 
render the prin. be in execution.—KEMP ſaid, that anciently the courſe of 
2 — * Court was (and ſo alſo in the common pleas), that if a ca, /i. vt 
— he i hat returned nibil, the principal ſhould not be afterwards received 
be received. render his body; but they had of late uſed ſometimes, that if 
Ame, 618. mainpernors upon the firſt ſcire facias brought in the body, it! 
1. Roll. Ab. 434 been received. But now the Court ordered, and appointed it tol 
Moor, 850. obſerved for a rule, that if a capias be awarded returnable at f 
s — 184. next Term whereon nibil is returned, the principal ſhall not aft 
* wards render his body; but if it be awarded returnable de die inde 
— Jac. 109. as the courſe of the Court is here, that it may be fo done, then 
8 4 upon the firſt ſcire facias the mainpernors bring iu the body, 
Ld. Raym. 156. ſhall be received; and that there ſhall be fifteen days between u 
Strange, 1270. feſſe and the return of the ſcire facias, fo as he may have coxvenie 


— —— 0 = © Sr =. © 


— = 


— 
— 


Burrow, 34% time to ſeek the principal. And fo it was appointed to be obleroſyi 
1. Wil. 26% for a rule No TE. Zaffer Term, 42. Eliz. between Manning g 
3+ Bac. Abr. 216. Pact, it was ruled accordingly. | 3 er 

r he 
| Cart 1% Ludlow's Caſe. | 


The caption of 1 was indicted upon the 8. Hen. 6. c. 9. Exceplinc 
an inditment was taken, Becauſe the indictment was, ad ſeſſionem pacu nn 
N apud B. and ſhews not in what county B. was; but the county 
was taken. in the margent (a). Secondly, Becauſe it was not ſhewn before 
(a) Ante, 40 · juſtices of peace it was taken (5)—And for theſe cauſes it was 
:. Henk 15% tobe ill; and he was diſebarßed. 

2. Keb. 582. 1- Bulſt. 203. 1. Saund. 263. 3. Mod. 152. 2. Hawk. 360. 362. 1. Term Rep 


4 S 7 
"AP 11 5 Cotton's Caſe. Ab k q 
8 . , | 0 ied, * 
An — OTTON, an attorney of oe goons s 2 was — 
ems rmult A that he ſuch a day, year, and place, having an 3 | us 
— his hand, feloniouſly ſtruck one Margaret Spencer, whereof — 
was given, an ſame day and- year died. — Exception was taken to the ine 


the party died. hecauſe there was not any place alledged where he ſtruck be 


s 


7. Hale, * 80 


Hilary Term, 42. Eliz. In B. R. 30 


«here ſhe died. Pop HAM. For the firſt, it is all one with Lewis's Corron's | x 
(aſe, in this court, which was ruled to be ill for this cauſe z for . 
chere it was that he, ſuch à day, year, and place, having ſuch a Hale 8 
ceapon in his hand, feloniouſly ſtruck the party, dans ei unam pla- 1 
zam mortulem, ſo there was not any place alledged where he ſtruck, 

dat only where he had the weapon in his hand. Wherefore it was 

«(ſolved to be ill. It is alſo ill for the other reaſon; becauſe it is not 


nenn where ſhe died. | | 

Wingheld's Caſe, _- Wy Cas * | 

Werum was indicted, for that he, 22. January, 40. Eliz. Ar india ment 
percuſſit J. S. ex malitid, Ec. at B. dans ei plagam mortalem, of for murder mult 

which wound he languiſhed until the 23, Feb. 40. Eliz. at which Ry wa 

day, at B. aforeſaid, he died; and ſo the ſald Wingfield die et loco ceaſed — 

ſradicl. murdered him. Exception was taken, Becauſe it doth not dered. 

thew at what day he murdered him, there being two days mention- . 

ed before. Po HAM. It hath been reſolved here lately, in a Breck- 1. Hale, 183. 

weiſbire Caſe, by advice of the Juſtices, that if it be ſaid that he 1. Term Rep. 

murdered him, the day of the ſtroke, or the day of the death, both 4,7" EVR 180. 

ways are good; for it is true that he killed him the day that he ſtruck 188, 

bim, and the other day alſo: but here die et loco pnedict. is uncer- © Hawk. 263- 

tain to which it ſhall refer wherefore I doubt thereof. But Ga or 

held it to be well enough; and that it ſhall refer to the day of the 

death, which is laſt mentioned, R 


t to Holland againſt Dauntzey, and Others. C42 m1 


RROR to reverſe a common recovery in Lancaſhire. The error A vrit of error 
aſſigned was, That the vouchee was within age, and appeared by lies Þy thoſe in 
ttorney, where it ought to have been by guardian; and he being — . 
then dezd, the writ of error was brought by thoſe in remainder.— TRE after the death 
Covn r held, that it well might be aſſigned for error aſter his death: 8 
it is not like to error brought to avoid a fine; for here it ſhall not —— — 
ven tried by inſpection: for the point of error is, that he being appeared by at 
thin age appeared by attorney. The plaintiff had a ſcire facias f run heed 
wainſt the heir of the recoverer and the terre-tenants. The heir ap- e mal 
feared, et nibil dicit; and four terre-tenants being returned warned, iſſue to the beir 
they pleaded that two of them were tenants of ſuch land jointly with and fu be 
and B. who were not warned, nor named; and demanded judg- — 
nent of the writ, &c. Thereupon the plaintiff demurred. And this te of them 
being pleaded in Michaelmas Term laſt, the entry is dies datus eff we 3 
ptibus pradictis until this Term.— It was now moved by Coke, . 
Merney General, that this jointenancy is no plea.— Firſt, That join- nt warned, it 
icy of parcel ſhall not abate all the writ, but only of that parcel; n 
22, Edu. 3. 10. 7. Rich, 2. * Jointenancy,” 8. 1 1. Hen. 4. pl. 16. Gal al anſwer 
4 Aſ. 7. 19. Af. 14. Dyer, 291. Copley's Caſe. But non-tenure of fe error. 
Fart, at the common law, had abated all the writ ; for that the de- n 


nundant ought to have conuſance who occupies the land, and another Bridg. 69. 


ted, K 2 ought: to be brought: but of joint-tenure he cannot know; for? _ 6 4% 
oh one jointenant may occupy the whole.—Secondly, The plea is not Dycr, in. 


* Fa, them all, but for him only who is tenant for that parcel ; . as Hard. 16. 

Ame * ” 4. . and 29. 4 pl. 70. one cannot plead miſnomer 8 71. 410. 
i Þ 1. 54. a 40. 0 1 : : 

5 Gros Car. 355.317. hoe, wwe? Vb 1. Wann enn Owen, 

| | arg her. 


/ 


140. Hilary Term, 4%: Lia. In B. A. 
Horz ano another. Thirdly, This plea of jointenancy in this ſcire facies u U 
" Da . plea ; for it is not to the writ; for there is not Indy 
and Or AAS. named; but they are only named in the ſheriff's return. And when 
da © ſcire facias names terre-tenants, there peradventure he who i 
Palm. 123-227- named, and comes in by garniſhment, ſhall plead his plea; but not 
rr where the writ doth not name any ſpecially. Vide 40. Edu. 3-20 
yt ee 4 20. Edw. 3. “ Scire Facias,” 121. 8. Hen. 4. 18. wherein x ſein 
1. Wil. 43. facias the tenants ought to be named: and there is not any realen 

PETERS, the writ ſhould abate through the ſheriff's default, where the 
5. Brees” ve. himſelf is blameable. And 11. Hen. 4. 16. is good law, where in 
413. eire facias jointenancy was pleaded, and adjudged that it ſhow! 
abare the writ; for the writ was not general.— TAM PIELD moved, 
that this plea was good, and ſhould abate all the writ ; for it is ot 
like to a præcipe quod reddat : for there the writ is ſeveral ; but the 
writ is here founded upon a record, which is entire. And it un 
- adjudged in chancery between Cavendiſh and Morgan, that in a ſin 
facias upon a reconuſance, jointenancy was pleaded ; and it wa a4 
Judged, that it ſhould abate the writ: and fo is 17. Edvw. 3. 25 
But it was thereto anſwered, that the reaſon there is, becauſe al 
{hall be contributory to the execution. And afterwards 41 L Tar 
JusT1ces held, that jointenancy is a plea in this writ, but only,to 
that parcel —And Gawpr held, that the joining in plea by the 
other two doth not make all the plea vitious ; but it is only of that 
two, who could not take advantage of the jointenancy with the othe 
two,—But PorHaM, CLENCH, and FENNER held, that all the 
plea was vitious, for this cauſe. 


An entry, „dr It was then moved, that here was a diſcontinuance of the whole; 
Aan ei gar for the heir here nibil diait ; fo nibil ought to have been entered 
a againſt him, and not any continuance : but the day, which is e 
is a good coli. partibuf prædictit, is intended only to thoſe tenants upon whole pla 
aeaxce, although it was demurred, and not to the heir; ſo all is diſcontinued. —But 
Ges ofthe par” Coke ſhewed, that it was continued as well to the heir, as tothol 
Mie nib tet, who pleaded ; for it is partibus prædictir inde, e. which is, that dy 
Ante, 469 619. is given of adviſing to all, whether they ſhall anſwer to the error: 
u. Rall Ab. 20g, and if it be not a continuance, it is amendable, becauſe it is the de 
2. Mod. 316. fault of the clerk, —And all, excepting Ga wor, held, that tht 
Wil-303> continuance was well enough, and needed not to be amended.—la 
1 Dig GawpyY held it to be a diſcontinuance, and not amendable; be 
$35: cauſe there ought to have been ſeveral continuances : but if it had 
been a continuauce given to all, and the clerk had entered it forone, 
and not for the others, it ſhould be amended, as 22: Edu. 4 
is.— But the three others being againſt him, they awarded the pla 
to be ill, and that they all ſhould anſwer to the error. Where 

fore, & c. a X 6 5 


c 14 N Goburn again .f Wright, 


bing reverſed FIRROR to reverſe a fine in Chefler, The error afligned un 
becauſe the . Jy Becauſe the writ of covenant bore 19e after the ref of the 4# 


22 mus poteſtatem.— and it was held to be a manifeſt error; and the bot 


of covenant. vas reverſed for this cauſe; 


Ante, 276. | g N | | 
1. Com. Dig. 347. 2. Bac. Ab. 328. Shep. Touch. 3˙ Cruiſe on Fines, 81. 5 Hua 
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Bedingfield againſt Aſhley. cee . 
livered to Aſbley, 26. Elis. 1 ool. who, by indenture, covenant- — 3 
ed with Gower, that he would pay to every of the children of a wan's daugh- 
er, which were then alive, and ſhould be alive at the end of or having 

years, gol. Gower having then five daughters; and for aſſurance all be - Snap 
ercof, mortgaged his manor of }imbourn, and was bound in a ſta- the end of ten 
ne of cool. And, Whether this were uſury or not? was the russ. 20t 
veſlion. — And ALL THE JUSTICES reſolved, that it was not; for ante, 643: 
is 2 mere caſual bargain, and a great hazard but that in ten years | 
the daughters. or fome of them will be dead; and if any of them any; 25 
not alive, he ſhall ſave thereby gol. But if it were, that he ſhould 23 2 
ay 400l. at the end of ten years, if any of them were alive, it were i- Wilf. 288. 
greater doubt. Or if it bad been, that be ſhould pay at the end of Burr. 30%. 


tc or two years 3ool. if any of the ſaid children were alive, that had ,, Vezey, 164. 


ſhort a time; but in ten years are many alterations, | | 
| | See 19. Geo. 3. c. 26. | 


Barker again Halifax. Cart 2. 
Trinity Term, 41. Eliz. Roll 1234. . 
\SSUMPSIT. Whereas the defendant, ſuch a day and year, in Aft cannot 

conſideration that the plaintiff, by the defendant's appointment, ben — 
d for bis debt, pale ante lunc ſolvifſet to R. S. Gol. that the defen- nade fible- 
ant aſſumed to repay it upon requeſt, &c. The defendant pleaded quent tothe 
n oſumpſit ; and it was found againſt him. And after verdict, 8 
on a motion in arreſt of judgment, the judgment was ſtayed; be- — 
ule the payment of the 60l. being a conſideration paſt, was not ſuf-· 
ent to maintain the action.— But WaLMsLtEY ſaid, that an ey on oa 
ſumpſit in conſideration that you had married my da hter, to 4. "644g 266, 91d 
de unto you 4ol. was good; for the affection Fra conſideration Strange, 932. 

„„ 1 | 


PROHIBITION, The caſe was, That the wife of one Stock Bears can te 


"2 excommunicated for adultery before the high commiſſioners, broke open in 
„upon they ſent out a purſuivant with letters miſſive to appre- thenight forany 


can the ſpiritual conrt by any proceſs arreſt the perſon, without an ex cap. purſuant to 


dor 
14.6%. 2. Hale, 116. Cowp. 6, 7. Dougl. 360. Foſter, 136. 320. 


with 


OVENANT. Upon evidence, the caſe was, One Gower de- An agreement 


Cowp. 770. 89 1. 


nd her, and bring her before them; by colour whereof, he, — ö 


uſury ; for in probability, one of them would continue alive for 5 Bac Abr. 412. 


* 


 Hilagy Term, 42 Eliz, | In C. B. 


r with the conſtable, in the night, brake open the houſe v. 
Sui Tu Woman was, Whether it were juſtifiable ** the . 
ALL THE Cour held clearly, that it was not; for neither upon 
a capias ercummunicat. nor for any other cauſe,” unleſs for felony or 
treaſon, it is lawful for any to break an houſe in the night. As alfo 
for another cauſe, THE wHOLE Cour held that it was not Juſti. 
fiable: for they of the fpiritual court, by reaſon of excommuni. 
cation, or by reaſon of any other matter, are not to meddle with 
the perſon of any man, or to ſend any proceſs to have the body be. 
fore them. And therefore, if any, for any cauſe whatſoever, be ex- 
communicated, and ſo continue in contumacy for forty days, they 
ought to certify it into the chancery, and from thence to have an 
excommunicato capiends, but they of themſelves cannot award any 
4- Inſt. 331. proceſs to take him; and if they might, the writ of excommunicet; 
| capiendo, ſhould be vain (a). And the ſtatute of 1. Eliz. c. 1, which 
gives the authority to the high commiſſioners, doth not alter the 
law in this point: for that ordains only, that their proceeding ſhall 
be according to the ſpiritual law, which is no otherwiſe than as be- 

fore is expreſſed. Wherefore, &c. 1 


() See 3. & 4 Nc. 1. e. 38. 4. Bac. Abr. 455 


cas 4. | Wotton again Shirt. 
OS Hilary Term, 41. Eliz. Roll 625. 

Upon an elegit, REFLEVIN. The defendant avows for a reit - charge; and ſhews 
8 a how the plaintiffs father was ſeiſed in fee of the place w xx, 
— 5 and granted a rent-charge to Sr Fohn 4 otton, younger brother to 
the defendant . the plaintiff, of 100 marks per aunum in fec. and that Sir Jebn 
rock rf egg Wotton granted it in fee to Luke Cobham, whereto the tenant attorn- 
ed (a), and that Luke Cobham was indebted to the avowant by judg- 

| Co Lit. 148. ment, and two parts of that rent was extended by a fier: faciar, and 
-4 4 Nos delivered unto him in execution; and fo avows for two parts of the 
4- Bac. Abr. 368. rent. The plaintiff replies, that at the time of the extent, Lutr 
Vougl. 473. + Cobham was poſſeſſed of the entire rent, which might have been ex 
OE ta. tended ; and thereupon the avowant demurs. The fole queſtion 
167,168. See was, Whether an extent of two parts of the rent were good! 
29. Car. 2. c. 3. And aLL THE Cour held, that it was: for although by the at 
of the party the tenant ſhall not be liable to two diſtreſſes, yet by 

act in law he may. And this act of the ſheriff's is an act in law; 

and his delivery of two parts was good. 
(a) See 4. Ann. c. 16. f. 9. and 11. Geo. 2.c. 19. f. 11+ 


Cart s- * Taylor, and Joan his Wie, again George Sayer. 
8 Trinity Term, 41. Eliz. Roll 522. wor 
iſe of a RTITION. Upon ifſue, t non tenuit inſimul, et pro indiuuſe 
remainder ta Pa ſpecial OUR” was found. The gp Thomas oo 

man +" a ſeiſed in fee of the lands in queſtion, holden ip ſoccage, * 
| ſeveralchildren, them to his wife for life ; « and after her death, the ſawe 
is void for un- 4 ſhall remain to my iſſue.” It was found, that at the fame tune 
Ante e he had iſſue two ſons, VI. Robert, and George the now — 
* and two daughters, V1z. Alice, and Joan the now plaintiff. * 

Gilhert,on Dev. 116. 2. And. 134. . Godb. 302 Sed vide 3. Lev. 433. 6. Co. 17. cntra, 
Ray. 83. where this cafe is denied to be law. 10. Mod. 376, 2. Ld. Ray. 1313. ; — 


Hilary Term, 42. Eliz. In C. B. 

ried to his two daughters, each of them 10l. ſoſvendur; at their 

oe of eighteen years; and that one of them ſhould be heir to the 
der ol their legacies 3 and died. Robert the eldeſt ſon died with- 
n iſſue. Alice the daughter died without iſſue. The wife of the 
viſor died. George the now defendant, and Taylor, who married 
un entered with him and brought partition. Et f ſuper totam, 
L. After argument, it was adjudged for the defendant, that be 
$d not hold“ inſnul, et pro indiviſo; for they held, that this de- 
{of the remainder to his iſſue, is uncertain what iſſue he intended, 

e having divers iſſues 3 and it ſhall not be extended to all his iſſue; 

„z will ſhall be conſtrued according to the intent of the deviſor, 
here a certain intent may be collected; but where it is uncertain it 
* tod. And therefore a deviſe to his ſon, where he hath two ſons, 
void; becauſe it appeareth not which of them he intended; and 
ſhall not be conſtrued to be to the eldeſt more than to the other. 


ich . Chapman's Caſe in 16. Elia. may have a good conſtruction, be- 
the uſe it is to the moſt worthy of blood; and the intent of the devi- 
all ovght to be collected - upon plain words, and not upon words 
be- ch engender confuſion; and if it may not be collected the 


ords, it is void. As a deviſe to two et baredibus, ſo a deviſe me- 
ibus Fominibus in D. is void; for it cannot be known whom he 
tended to be the beſt men, And as WALMSLEr ſaid, it is a good 
5, when the words in a will are ambiguous, ſo as the intent may 
tt be collected, to expound the will according to the law, ſo there SL 
all not be any prejudice. — And here they ALL held, if by the de- (e Ante, 53. 
ito the iſſue, it thould be extended to all the iſſues, they ſhould - 9 
ie it for life only; and when the reverſion deſcended to one joint- Co. Lit. 182. 


unt for life, or the other joint-tenant for life purchaſed the reyer- *: It, 182. 
2- And. 202. 


n- du, the jointure is ſevered; and the eſtate for life drowned (a). Cro. Jac. 60. 
dg- d not like where two purchaſe, to them and the heirs of one of TM 

and ; for there the agreement at the beginning was, that the eſtate —— 1 . 
the 138 


x life aould continue; and it was cited to be ſo ruled 33. Eliz. in 1. Vent. 229. 


ute Morgan t Caſe, in the court of wards; and in 37. Elia. to be 3. Lev. 431» 
ex- WP «udged in this court. And between Portley and Poriley, it was __ 2 4 oy 
don led that it was all one; where the one purchaſeth the reverſion, Hi 1 2. 


F | NPY 5 C. B. I. C. B. 
here the reverſion deſcends to the one joint · tenant ()). - 3 
An exception was taken to the writ, becauſe it was general againſt A general writ 
e defendant as joint-tenant, which is intended a joint-tenancy in W joint-tenants 

r whereas it ought to bave been ſpecially tramed upon the 32. ;, ſufficient, 

. 8. c. 1. and to have ſhewn the ſpecial matter, how it was a withoutreciting 
nt-tenancy for life. — Sed non allecatur. Becauſe the precedents — — — 
4 that always in ſuch caſe the writ is general. Whereſore it was e e 


hudged for the defendant. ä EY 2. Bl.Rep. 1134. 
ſo, | So)ee b. & 9. Will. 3. c. 30. | 
viſed Baldry againſ Johnſon. C40 6. 


Trinity Term, 41. Eliz. Roll 1902. 
nom upon the caſe againſt the defendant, gaoler of the A guoler is bot 
| Frilon in Bury. For that a plaint being before the bailiffs of liable to the 
lame vill, according to the cuſtom there, they directed "Yogi = 
* to the under-bailiffs to take the party, ita quod habeant — 
* 1 made by the under-bailiffs of an inferior court. Ante, 26. #- Roll, 3%. 
2% Ld. Ram. 656. 1+ Salk. 273+ Cewp. j. 2+ Term Rep. 5- 


corpus _ / 


on 2. Hen. 8 C. 1. ; 


744 1 Hilary Term, 42. Eliz. In C.B. 


Bauvzy corput ejut coram ballivis ad proximam curiam ibid. tenend. vis, fych 
11 8 day The under-balliffs arreſted him, and committed bim to we. 
en. ful cuftedid of the defendant. After verdict for the plaintif f 6, 
moved in arreſt of judgment, that this action lies not apainſt the d 

. fendant ; for the priſoner was not committed unto him by any h 

ful authority: for the under-bailiffs had authority to take bim 

qudd, but not to commit him to any other priſon ; for that it is « 

their own head. And into whatſoever place they ſhall commit hi 

they ſhall retain him but as the ſervants to the under-bailiff; ; and; 

is as the under-bailiffs* houſe, and an action lies againſt them if l 

have him not at the day, &c. and not againſt any other, 


ca 7- | Southcoat againſt Manory. 

5 Miclaelinas Term, 40. & gt. Eliza. Roll 3329. 
Huſband and T Upon à ſpecial verdict, the caſe was, That 
wife, tenants for White and his wife were ſeiſed of thoſe lands, to them and f 
—_—_— in heirs of ¶ bite: they by indenture bargain and ſell it to Pafon in fe 
thaton payment Wherein was 2 provifo, that if White or his wife, or the hein 
of 10ol. they White, paid 1ool. to Paflon at ſuch a day, that then it ſhould | 
1 lawful to. them, and to the heirs of Vite to enter and to re-haw 
fines ſhall be to and enjoy, as in their former eſtate, this indenture notwithſtanl 
the mortgagee ing; and that then after ſuch a payment, this indenture, and 
1 other fines and aſſurances to be paſſed between the ſaid parties, hoy 
buſband od 4 be to the uſe of W/þite and his heirs (leaving out there the vil 
K. _ And laſtly, it is agreed, that all fines and aſſurances, to be madet 
inely. The *wvcenthe parties within ſeven years following, ſhould be to ibe t 
huſband dies. intents, conditions, grants, and agreements, before here expreſe 
The wife Paſo and to no other uſe, intent or purpoſe, &c. The deed was note 
the money. The . 7 ER k 
fine ſhalt rolled. White and his wife, within ſeven years, levied a fine, 
conſtrued to the cording to that indenture, to Paſlon ; afterwards White died, a 
uſe of the wite- his wife at the day paid the 100l. and entered, and took the pli 
< Co. 26. tiff to huſband. The defendant entered by command of the he 
Moor, 107. pretending that by the payment of the 100l. the fine was to thet 
1 793. of the heirs of bite, and not to the feme. Et fi, Sc.— And i 

* THz Cour, after argument at the bar, reſolved for the plain 
that the feme ſhould have an eſtate for life; for ſo is the condix 
and the firſt part of the clauſe; and that the other part of the du 
or middle clauſe, is not repugnant, but ſtands well with it, th 
ſhall be to the uſe of the baron and his heirs, and doth not contn 
the limitation to the ſeme for her life: and when both clauſes may 
any conſtruction ſtand together, it is to be conſtrued accordint 
and the laſt clauſe expounds this fully, that all affurances fhall k 
all the uſes contained in the indenture, whereof this is one; 
that if all the clauſes cannot ſtand together, the firſt ſhall ſtand! 
ther than the laſt. And they held, that an uſe cannot be raiſed 
bargain and ſale by itſelf ; but upon the fine it might well be ln 


| Wherefore it was adjudged for the plaintiff, 
os. Shailard again Baker and bis Wiſe. | 
Eafter Term, 41. Eliz. Roll 1043. 


A deviſe to his Eon FIRMA of a leaſe of Bearereft. Upon 2 ff 

ewo ſors, E verdict, the caſe was, That one Robert Hunt was iſed in i 

oe 7 the land where, &c. and had iſſue three ſons, vis. William the © 
it, thet the gut Hell be nid ; and direfing an annuity to be paid by them to las eldeſt ſor and bi 
cor.vcyernb clit in ſce — Ante, 204. 378. 


, 9 


Hilary Term, 42. Eliz: In C. B. ö 


ich by one venter, and James ind Fyancir, aud a daughter Amie 884115 
ſon was the wife of Baker the defendant), by another venter; and B Nr 


ed thoſe lands to James and Francis his ſons; and if either his Wires. 


ede tdem, or their heirs, do (ell the ſame, the gift of it ſhall ſtand | 
u od, and ſo return to the whole heirs again.” And in another 4 3 # 
i of his will he willed, that James and Francis, his ſons, ſhould 2. vera. 106. 


pay annually to Milliam Hunt his eldeſt ſon, and his heirs, 3l.” Hob. 65. 

en the deviſor died. James and Francis entered, and died - . 
hout iſſue: and, Whether this were an eſtate tail in them, which z. Com. Dig. 27. 
ined by their death without iſſue; or, Whether it were a fee, Cowp. 235. 833+ 
ich ſhall go to thelr ſiſter of the entire blood; o, Whether it 

e an eſtate for life only in them ? was the queſtion. — And aLL 

Cour, after argument at the bar, reſolved, that it was an 

tein fee; becauſe it appears that the intent of the deviſor was, 

tthe heirs of the deviſee ſhould have it by the words, © if he or 


* his heirs alien ;” alſo by the words, ** reſerving rent of 31. to his 
n eldeſt ſon and his heirs ;” ſo as they gave a conſideration for it. 
14 a of neceflity it is to be intended, that he gave more than an eſtate 


life, and it cannot be an eſtate tail. For, firſt, it is a fee-ſimple, 
the intent of the will; for ſo the will ſhall be conſtrued, accord- 
tothe intent of the deviſor, if it may be collected, when the © 
rds are ſatis apta, although they be not canſulta. The intent alſo 
ily appears, that he purpoſed the heirs of the deviſce ſhould have 
which makes a fee; and to have it an eſtate tail cannot bez 
his intent appears not by any expreſs words: and as WAL M. 
Y ſaid, a will ſhall not be conſtrued by intent upon an intent; 
then it ſhould be % ue infinitum. And although the words be, 
Provided, that if they or their Helrs alien, &c. that their eſtate 
all be void, and that the land ſhall revert ;” that is a void con- 
on, being annexed to a fee i and a fee cannot be limited upon 
ther fee. And the word * revert” ſhall not be conſtrued, that 
tould be an eſtate tail, when it doth not appear, that his intent 
to make it an eſtate tail, but a condition; for otherwiſe, by the 
nation of the one, tha eſtate of the other ſhall not be determined; 
this was his intent; and ſuch a condition cannot be annexed to 
ne in fee by the law. And therefore it is void; and thereup · 
E judged for the defendant. | "00S 


4 


may Bron again Adams. | Cart g. 

Trinity Term, 41. Eliz. Roll 111%, 

all be EBT upon an obligation, conditioned, that if one Tovie ap- A ſheriff's bond 

peared before the Juſtices of the common pleas, that then, taken by a 

ſhe defendan [ . ſtranger in a 

ant age: that one V byſtier purſued a captas different county 

ab the common pleas, which was delivered to the plaintiff, from that in 

| theriff of Oxford, who made a warrant to the bailiff of the — _ _ | 

red of H. to arreſt the ſaid Tovie, and that one J. S. put in 910 — — 

an name, as a ſpecial bailiff to arreſt the ſaid Toviez and but it isnot | 

the ſaid J. S. by colour of that warrant, arreſted the ſaid within the 

i D. in the county of Oxon, and carried him to /. in the 44, li. 6. e. 10. 

' of Berks, and there detained him until the defendant and 2. Jones, 36. 
Tovie entered a bond to the plaintiff, as ſheriff of the _ —4 _ 

Ry of Cxon, for the ãppearance of Tovie. So the bond is void i. Bac. Ab. 463. 

de 23. Hen. 6. c. 10,—['be plaintiff demurred; and it was ad- 1. T. Rep. 41k. 


b. ELIZ, PART 11, D d d judged, 


2 - 
E 7 


2 


746 Hilary Term, 42. Eliz. In C. 8. 


own judged, that the plea was ill; for although this bond was made by 
Rang th, as all dds Cbürt agreed, and that the defendant Head 
Ab. have pleaded it, and relied upon it, yet-it is not within the fans; 
and the defendant js *.0t aided thereby: for Tovie was never in tha 

8 ſheriff's cuſtody after the arreſt ; and the bond taken out of the 
county is by dureſs, but not within the fiatute. Wherefore it vn 

adjudged accordingly. | | 


vie tb 


Carr 1. 5 Ball again/t Bridges. 

| Hilary Term, 42. Eliz. In the Exchequer Chamber. 

Hilary Term, 41. Eliz. Roll 1100. _ 

The ſact which ERR OR of a judgment in an action upon the caſe for theſe ward 
pi yr ny _ of Bridges : He is a maintainer of thieves, and keepeth nu 
action, muſt be but thieves in his houſe, and I will prove it.” The error afligneſ 
1 was, that the words were not actionable; for he doth not ſay u 
te, 5$* aver, that he knew them to be thieves whom he maintained; au 

1. T. Rep. 70. one may have thieves in his houſe, and maintain them, and u 
know them to be thieves, and then it is not any offence. —And 

was the opinion of ALL THE JUSTICEs and BakoNs; and d 

Judgment was reverſed. | 


Higgs again Holiday. 
Ante, Eaſter 41. Eliz. Page 614. 638. 


Trover will not RROR was brought of a judgment, and afligned in the poi 


1 of law. | 
ns ab is of _ ANDERSON. -'The property of the money was never in the ul 
his 1526s ter, but in the ſervant ; for if a man delivers money to another, i 
— 4. 638. Property thereof is in the bailee, becauſe it cannot be known, and! 
intai q lit, prater CLERK 
. atog, dh. to, head quuntfogs 
ante, 781. | , 3 0 
Noy, 1. perty of the money to be in him; for it ſuppoſeth, that he is 1: 
Dyer, aa. in 157 denaiorum of the plaintiff, But here the plaintiff's declaratin 
Salk: 289. not good; for it is alledged, that he caſualite? perdidit the moi 
Str. 142. (a): and when he had loſt the poſeſion thereof he had loſt the pre 


tan N. p. alſo, becauſe it cannot be known. And hereto aLL THE JUsTIC 


I 
Casr 2. 


33- and BakoNs agreed, and that it ſhould be reverſed, 

Cas 3- Winchcomb againf Shepheard. 
in making tile ERROR of a judgment in the queen's bench in an aclon up 
under a leaſe, it the caſe for cutting down the bank of a river, whereby 


is fuſficient t9. meado adjoining was ſurrounded. © The defendant juſtif 
party was gef. Preſcription, for the reparation of his (the defendant's) mill. 


Jeſſea without plaintiff demurred; and adjudged againſt him, that the preſcripte 

7e und was good, and the manner of pleading. And now error then 

nn ing a brought, and the error aſſigned for the manner, VIZ, because 

preſeription, he preſcribes to cut down the banks between the river which fu 

pro — to the defendant's mill, and the river called Old Charwel, and 0 

purſued. that he cut down the banks of the ſaid river, and faith not beten 
the Old Charzwel ; and ſo not purſuant to the preſcription.— Ani 
was holden to be an incurable fault. But it was moved, that thes 
claration. was not good, for that he declares,” that he is leflee at 
of lands, and avetreth not the Hfe of the leſſor.— Sed nom arcs 
Becauſe the declaration is, that by virtue of che ſaid leaſe, at tae 5 

5 F > & Wu 4.T 4 + 


A 5 RS / = a by N ü 7 | | R 
Hilary Term, 42. Eliz. InGS . - ray 
oc cutting, and of the action brought, he was poſſeſſed, whereby Win cu coun | 
Meat co be implied that the leſſpr was aliye. | Wherefore the 3 fag: 
meg judgment was reverſed; and the record remanded. And the : 
ol queen's bench, againſt their former judgment, awarded a Foſt. 751. 


1 ü t of enquiry of damages. J ' 17 


e by 


Paſſie again Mondford. 7 | Cat 4. 
Trinity Term, 41. Eliz. Roll 1088, i ©. FE 

RROR of a judgment in an action for theſe words: © Mrs. Words imput- 
Margaret Paſſie,” innuendo the plaimiff, * ſent a letter to my x Soy mo 
maſter, and therein willed him to poiſon his wife.” The error — life are x 
ed was, that the words were not actionable, for there is not aRionable. 
wa ct done; and ſo not like to the caſe where one ſaid, that Ante, 49. 210. 
„ &. lay in wait to commit ſuch a murder.” — But 4L L THE I. com. Dig. 
TIces and BarRoNs, except KIR GS MIT, reſolved, that the 136. 
pn lay; for it is a great ſlander to will one to do ſuch an act, N. Alx. gos. 


nis ſo odious. Wherefore it was adjudged accordingly; and 
od (Oy firſt judgment was affirmed. Box. 
dt 


Glaſcock aguinſt Duffield. Ca er . 
Michaelmas Term, 40. & 41. Eliz. Roll 60. 5 
SUMPSIT. In conſideration he would ſell to the defendant A promiſe to 
poof three cows for lol. that the defendant promiſed to pay the 10l. pay 100l. if he 

e feaſt of Zafer following; and if he filed, that he would pay | 2838 
bia fool. cum reguiſitus effet ; and alledgeth in fact, that he will ſup 2 
the cows unto him accordingly, and that the 10l. was not paid erh kor che 
ie ſaid feaſt ; whereupon he brought this action for the 10al. 100. 
rein he recovered. And in a writ of error it was alledged, that Comp. 112. 115. 
js not a ſufficient conſideration for the 1o0l.— But aLL THE | | 
kT held it to be good, and affirmed the judgment, 


Dddz. | Eaſter 


perſon, a pre- 


KHaiaſter Term, 
4432. Elia. In the Queen's Bench, 

Sir John Popham, Kut. Chief Juſtice, 

Sir Francis Gawdy, lt. 

Sir Edward Fenner, Knt. Fuſtices, 

eee, 4 


5 Sir Edward Coke, Kut. Attorney General 
Sir Thomas Fleming, Kzt. Solicitor General. 


—  —— mm 
lf a 8 


3 Rowleſton again / Alman. 
. 6 _ Eaſter Term, 42. Eliza. Roll - 


| [*RESPASS for the taking of a gelding and two ſpoons of 
| 99 plaintiff's in Rot een. The defendant pleaded, that 
may amerce, and was the queen's bailiff of her manor of Burton-extro; 
the bailiff for that at ſuch a court holden before one J. Stanford, ſteward thi 
— it was preſented, that the plaintiff, beiog tenant of the ſaid mat 
Heis diſtrain had ſurcharged the common, for which he was amerced to 64: 
without "om which was affirmed by J. N. and J. D. tenants there; where 
tifying whis ir he, as the queen's bailiff, diſtrained that gelding in Burton fort 
js ſufficient to amercement ; and that the plaintiff himſelf delivered unto himt 
* two ſpoons in redemption of the ſaid gelding, which he den 
out alledgingis until the amercement was paid unto him; and traverſeth the ta 
facts that the in Rotoleſton.— And hereupon the plaintiff demurred in law; u 
7 rw — was argued by CovRNTAx, for the plaintiff, and by GoprRl 
but in the caſe the defendant. n N 

of a common FirsT, Becauſe it is pleaded, qudd preſentatum fuit, that he 
ſcription fte charged the common, &c. and doth not alledge in fact that be 
diſlrain muſt be Charged. —But THE Count held it to be well enough pleade 
alledged. the bailiff, to whom it ſufficeth to take conuſance of the preſenta 
ns, 538. and no more; et non re/ert as to him, whether it be true or 


1. Roll. Ab. 665. 41. Edu. 3. pl. 27. 24. Edu. 3. pl. 26. 


Co Lit-150- SECONDLY, Becauſe the amercement ought to be by the ſul | 
3 being in a court-baron, they being judges there, and not lh 
Sav. 94. ſteward: adiſtreſs alſo cannot be taken for it, unleſs there Wi 
. — * = 106. deen a ſpecial cuſtom alledged. But Tn Coun reſolel, 
5 "2 whs well enough; for it is the common courſe throughout 
K 157. realch, that the amercements are aſſeſſed by the ſteward ; and pl 
P. * diſtreſs in ſuch caſe is incident and lawful. 5 n 
Skin. 587 Th1RDLyY, it was moved, that this diſtreſs by a bailiff, no: Wk 


Hen. 6. pl. 4. 33- Hen. 6. pl. 2. Book of Entries, 507. whe" 
they would adviſe. And afterwards, for this laſt cauſe priv 
it was adjudged for thy plaintiff. | 3 2 
Strange, 8459. No rk. It was held} th& a common perſon cannot ame 
2 Hawk. P. C. ſuch amercements in a baron, without preſcription. But 
* queen here by her preibgatlve might, as Por HAU b 


1. 
+ 
» 


- 
9 2 
„ 


— 


Eaſter Term, 42. Eliz. In B. R. MD 
Hil pin le 


EBT upon the 1. Rich. 3. c. 3. (a). For that the plaintiff he- In an action for 
) og impriſoned upon ſufpiciun of felony, the defendant took fene > Pri 
goods, before be was convicted or. attainted, contra formam „a- before convic- 

; Ce. and demanded the double value. Upon the iſſue, por tion, contrary 
1 it was found for the plaintiff; and moved in arreſt of judg- c 4 ff in bet 
at, that the declaration was not good; for that it is not alledged, neceſſary to al- 
t they were ſeized for this cauſe: for if he took them as treſpaſs, a e thecauſc. 
ation lies not upon this ſtatute, — Sed non gllocatur. . Becauſe 6 | 

Il be intended, that he ſeized them for this cauſe, when no other 1. Lut. 132. 

iſe is ſhewn 3 and the addition, contra for mam flatuti, explains it 7 Now abs. LEES by: 
| makes it good, if it had been before ambiguous ;| as in 1 4. Eli. 1. Sia. 25 oo 

her, 312. in an action for diſtraining averia caruce contra fbrmam Raym. 44. 

ti, although it be not averred that he had other goods ſufficient Lie FA 

the diſtreſs, it is well enough; for contra formam /latutt, implics 645, 646. 5 


el. 


« of nuch. Wherefore it was adjudged for the plaintiff. 

that O) See 2g, Edw. 3 c. 1 • 1 
> Mints againſt Bethil, _ | ke e Og 
| m Hilary Term, 42. Eliz. Roll 777. | * 


* 


EBT upon an obligation, conditioned, that if the defendant at To affirmative | 


derer all times, upon requeſt, delivered to the plaintiff all the fat and covenants com- 
for o of all beaſts which he, his ſervants or aſſigns, ſhould kill or Peptic * 
im ü before ſuch a day, that then the obligation ſhould be void, matter, per- 
deti defendant pleaded, that upon every requeſt made unto him, formance max 


delivered unto the plaintiff all the fat and tallow of all beaſts —— pY 
ch were killed by him, or any of his ſervants or aſſigns, before order to avoid 


lad day. And hereupon the plaintiff demurred. 2 
v9 Fra: may uſlign a 


DTEPHENS, for the plaintiff, moved, that this plea was not good — 
poſt 


at be ach 2 generality; but he ought to have ſaid, that he had deliver- 1 ; 

lebe do much fat or tallow, which was all, &c. or that he had killed Ante, 691. q 

ſenta many beaſts, whereof he had delivered all the fat; ſo as the plain- Wood's Wn 

e right have aſſigned a breach certain: for it lies in his proper 4. ei 0 


dance, and therefore he ought ſpecially to have pleaded it; as 1. Sid. 215- 334+ 
Hen. 8. pl. 7. & 9. Edw. 4. pl. 4. are. And Hil. 33. Elia. 1. Lt. 49 39 
U v. Maleverer in this court, where the condition of an obliga- Moor, 857. 

was, that the obligor, who was bailiff of the manor of the obli- Ld. Ray. 3 _ 


ved, + ſhould render a juſt accompt before ſuch a day, of all the rents N. | 
- the manor which he had received; in debt upon this obligation B. R. 233. 4 
* 253 


peaded, that before the ſaid day he had made an accompt of all 
rents which he had received; and becauſe he did not ſhew what 
ade received, it was adjudged to be ill. 85 


nau, Chief Juſtice, and aLL THE CounT held here, that 
was good; for when the matters to be pleaded tend to in- 
evels and multiplicity, whereby the rolls ſhall be incumbered 
A the length thereof, the law allows of a general pleading in 
ifirmative ; and by that reaſon allows of the rule, that be who 
d in the affirmative, ſhall alledge performance of covenants 
"7. And it hath been reſolved by 41 L THA Jus ricks of 
"LAND, that in debt upon an obligation to pe the cove- 
n an indenture, it ſufficeth to alledge performance rr 


1 


Len n: 1 ed his law,—GawDy held, that he ſhoyld not be adai 


2. Hale, 173. Was indicted for recuſancy, contra formam flotuti, it was awardel 


——— — KÜü 2 1 a 
— 


3 


20 after Term, 42 Elz. In RD 


Nun So where one is obliged to deliver all his evidences, or to aſune 
8 his lands, it ſufficeth to alledge that he had delivered all, &t. g, 
iiureqdſ all his lands; and it ought to come on the other fide, tothe 
-. _. . thetontrary in ſonſe particular. And Por HAN ſaid, that he dont 

ed of the caſe of Sand? v. Maleverer before cited; but it may f 

© with reaſon, becauſe the rents of the manor are ech dd 
cCeollected into a ſhort ſim. "Wherefore they all reſolved for thed 
fendant. Wherrupon the plaintiff, by the defendant's afſent, | 

4 os for coſts, waived bis demurrer; ind" aſfigned a breach. 7; 

13. Hen, 7. phi 19. 6. Adu 4. pl. 3. 39. Hen, 6. pl. 21. 


Cant 4 : 


e N 12 TXT 171 eee 1 
po. en 5 20>" "Alige ee 
No additzon AN LASINGTON, was, indicted by the name of h 
ceſſary to à Wo- 1 1 


LA wife of John Laſigton of D. ycoman ; and exception was til 
indicted as WE n 194gr9n of 1 n and ex | was tak 
a "" becauſe ſhe had not any addition: Sed non allocatur. | Vide 31. H 
2. 83. | | Wot iy | 

No 1 in No rk, She was indicted of petit larceny, and another vn 
petit larceny, dicted as acceſſary; and becauſe one cannot be acceſſory in this c 
* no more than in treſpaſs, the aceeſſary was thereupon diſcharge, 
3+ Com. Dig. 503. 4. Com. Dig, 37. 2. Hawk. 44% CEL | | 


Carts. | Miller gaz, Eaftcrowe, 
Defendant may Dar for money upon ſale of land in which the defendant ten 


1 


real contract. thereto, for it is a real contract; but 4LL THE OTHER Just 
de © contra. Whereupon it was ruled, that he ſhould make his k 
Edu. 3. pl. 34. Hen. G. tit. * Ley,” 28. 45. 72. 73. 


Carr 6: Dingley again/i Moor. * 
An indiament ITWToRMATION upon the 33. Hen. 8. c. 16. for buying 
diet us den. T vordted- yarn, within the county of Norſolt, not being a wen 
porary, and and regites the 33. Hen. f. c. 16. and the 1. Edu. 6. c. 6. when 
Freren it is made perpetual; and that this offence was contra forman f 
Mrdres, 2 33. Hen. 8. Ce. FENNER held, that for this cauſe the infor 

nclude contra tion was not good; for the 33. Hen. 6. c. 16. is not now as m 
. 17 by itſelf; but it is a noun adjective, and it ought to be coupled 

Bows the ſtatute of prince Edvard, and the information ought to cont 

5 Hale, V contra formam ſtat utorum, &c.; as it was in Shelton's coſe, wheret 
Owen, 135. be ill z for it ought ta bave been contra formam flatutorum of 1. Þ 
2 wer 3 © 33: Elz — Por nau. True it is, that it was ſo ruled, ber 
2. . the 23. Eliz. c. 1. depends upon 1. Eliz. c. 2,; for it is, that e 
Stra. 602.843 one who refuſcth to go to church againſt tbe ſorm of the 1. E. 
14 Ray. 1518, 2“ ſhall forſeit ſo much, &c. But the caſe in queſtion differ 
Dougl. 425- it, and therefore there ought to be a differeyce obſerved, be 
ſſlatute is made to endure for a certain time, and is afterwards 
perpetual by a new Act, or made perpetual in part, and where" 

continued with a new addition; for-where a ſtatute is made pere 

i part, or in whole, without any new addition or alteration 

. offence may well be ſuppoſed againſt the form of the fit l 


. 


Liſtes Term: 42. iz. In R R. J51 


hat At is made to continue: and here in this caſe, the 33. Hen. DinoLwe 


x « 16. is made to continue for yarn ſpun upon rocks, but not for rel. 
by, ; yarn'3/ and the information might well be contra formam ftatuti : 
he 33: Hm. 8. c. 16. But Por Ha held, that this information was 


becauſe he did not ſhew that it was yarn ſpun upon the 


Ju - for otherwiſe it was not any offence, as they all held. 6s N 

the d CREE bf th | >] . f 
„ Hamond againſt The Queen. iy: th Car 7. 
| RROR to reverſe a judgment given upon an indictment. imdictment 


Tas FirsT Exxon aſſigned was, Becauſe the record is, quod N 3. bes. 


lacramentum J. S. c. it was preſented, and theſe words, pro- 538. 

im et lgalium hominum, were left out. — And for this cauſe THE ee 

os held it to be ill; and to that purpoſe Gaw or cited the oo Jac. at. 

Book of 11. Hen. 4. pl. 41. where an indictment was diſcharg- Palm, 284. 389. 

| becauſe ſome of the indiftors were outlawed of felony, and 2 Ab. 82. 
fore were not probi et legales homines. 25 1 Hauk. 308. 5 

AvoTHER ERROR aſſigned was, Becauſe it appears not in what 362. 

nty the place was where the indiftment was taken, although a 3: Bac. Ab. 233. 

nty was named in the margin of the record. — And therefore it 

5 held alſo to be ill; and rule was given fer the reverſal thereof, 

fs, Kc. 2460 20+ pt che zap ee 


Leeds againf Sbakerley. 


- Card 


a cr10N: UPON THE CASE, 'reciting that he was ſeiſed in-Inan aQion for | 
$TIC fee of 2 mill in Snodeland, and that he and all thoſe whoſe — 7 — | 
ls We, Kc. from time whereof, &c. had Han a water-courſe  run- ore of thre, 


b by three vills, viz. J. B. and C. to the ſaid mill; that the de- mills, on. not 

ant cut the banks of the water-courſe in A. whereby he loſt the u 
fits of his mill. The defendant pleaded not guilty, and it was where the nui- 
nd againſt him. It was now alledged in arreſt of Judgment, uce was done, 
t this venire faciar was awarded only from A. where the cutting 2 un | 
„ whereas it ought to have been from all the three vills, and bar aj of 
n the vill where the mill is.— Sed non allocatur; becauſe the iflue = — 4 
u culpab lis; but if the iſſue had been upon the preſcription, IT ance mul by... 
2. 2! tele townhome es, la args et 
NOTHER n was, Becauſe it was not alledged, that Ante, 191. 427. 
ms ſciſed of the mill at the time of the cutting —But Hearn, 7 g 
ant, anſwered, that the declaration was good; for it ſuppoſeth pot. 584. 

tthe plaintiff ſejſtus exiſtit of a mill, ipſegue, et omnes illi, whoſe Skin. 65. 175, 
te he hath in the ſaid TR to have a water-courſe, 21 AC. 


, 
* 


* 


ent of the ſeiſin at the time. This 1. Leon. 273. 


|| and that is a ſufficient ace — 4 

* ption was taken in Dane Brown's: Caſt," 14. Elia. Dyer, 32 1. t. 237. 
t ier the plaintiff had judgment. -=BataLL THE CounT(abſente s] Oh 
EA n) held, that the declaration was inſufficient for this'caufe.” Rs 
* ivDY ſaid, that in Brown's Caſe the opinion of Lord Dye was, | 


t the count was inſufficient, and error is there brought of the ſaid 


u Wherefore it was here adjudged for the defend. 

ere i Hud: entf it N as 18 14.5228 bat 3861 

170 See 4. gi ann e (6—Ante;'p. abe. bote. 
1 ; * ; 46 8 * 


— 
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_— Eaſter Term, 4%. Eliz. IN B. R. 
„„ Middleton again, Baker. 


ne CC. PJECTIONE FIRMA. It was held by al. L THE Cobra 
offered on writ- evidence to a jury, that if the plaintiff in an ejeflione f 
Ce auge or other action, gives in evidence any matter in writing or recor 
join, but not or 2 ſentence in the ſpiritual court (as it was in this caſe), and t 
onwiva ve = defendant offers to demur thereupan, the plaintiff ought to jan 
teſtimony. the demurrer, or waive the evidence, becauſe the defendant & 
Oo Lit. 22. not becompelled to put a matter of difficulty to lay gents, and hy 

h RR. cauſe there cannot be any yariance of a matter in writing : but 
1. Lev. 87. either party offers to demur upon any evidence given by vitneſ f 
Cre ar: 06h other, unleſs he pleaſeth, ſhall not be compelled to join; beca 
Har 9 the credit of the teſtimony is to be examined by a jury, and the e 
2. Roll. Ab. 119. dence is certain, and may be enforced more or leſs (a), but by 
F parties may agree to join in demurrer upon ſuch eyidence. Andi 
2 the queen's caſe, the other party may not demur upon evidence ſh 
B. R. H. 250. jn writing or record for the queen, unleſs the queen's counſel 
Dougl: 119. thereto aſſent; but the Court in ſuch caſe ſhall charge the jun 


218. 222. fine the matter ſpecial, as apyears 34. Hen. 8, Dyer, 53. Butt 
by prerogative. 9 3 
deln .eu admits the evidence eo be true. . * 

Carr 10. * Plowman's Caſe. 


In eſcape the PELOWMAY was indicted, for that he, being a conſtable, 
indicmentmuſt > J. S. for felony, and voluntarily let him go at large. Excepit 
ps — nee was taken to the indiftment, becauſe he doth not ſhew for u 
Was arreſted, lony; for the other may traverſe it. Jide 8. Edu. 4. 3. - Second 
and cer it was He doth not ſhew r. the felony was committed ; for it my 


commit _ G TER. . ' ir, at's 1 n 
F. C. 3j. it was before the general pardon, and then the permitting bim v 
Lon 566. at large is no felony. — Wherefore for theſe reaſons, the indiftn 


 Hetl-53- was held to be inſufficient by Cl ENcH and FENNER, ceteri: df 
2. Haw 202. tibus £ 1 * 18 . 27 2 44 * v >, 9 „ Tos 91 b 
327. * | . 
CA 11 Anonymous. 


EI RROR of a judgment in an action upon the caſe, The e 
| * E aſſigned was, Becauſe the venire Kia, was guoram guilibe! ba 
err the we- 4 libratas terre, &c. where the form preſcribed by the ſtarvte 
aug reciſe form 41007 um quilibet babeat 4 libras terre, &c. But it was ſaid, that ©! 
of words. * " terre is as good: Latin as libra terre 5 and the ſtatute intends nt 
Ante, 257. 413. preciſe form, but that every one ſhould hape 4 lib. terre; and 
1. Leon. gs. courſe in fines is by /ibrotas.—The prothonotaries of the coma! 
Cro Jac. 673. pleas certified their courſe to be always after the ſtatute, to n 
their writs guatuor /ibratas.—W herefore it was held to be no em 
and the judgment was affirmed. Po e 
c. ‚ WW = 3 Nr Coſton agninft Thomas Coſion. 
Where there is Ther g of battery. The defendant pleaded de ſon of 
a nepativeand 1 ment. The plaintiff. replies, that the defendant Thom! 4 
foining the Pest bich de Jon tart demeſme, fans tie! cauſe, per ipſum Jobn 
| Fiala ſuptrius allegatum,; and (0, to iſſue; and found for the plaintif 
Fiaker moved in arreſh of judgment, that this was 2 default 
a rx lajntiff's tion, and not helped any ſtatute ; for it s 
Ante, 435 face, and there is not any ifſue at all joined : for he traverſeth u 
Roll. Ab. 200. ter alledged by John Coſton, whereas it is alledged by Thema! Col , 
nary _ Thot ALL, THE Covynr held it to be but a miſpriſion ; 38%" 
— gang Court being full, they awarded that it ſhould be amended. 

Stile, 105. 1. Strange, 643. '' Cowp 457. 7 W 


Anonyme 


4 


Eaſter Term, 42. Eliz. In B. R. 153 
88 ts, 4 J wx 
3 Anonymous. 5 0 4 7 e 1 Carp 13. 
une , | 8 * 2 FL: > 1627 Sia! 
I ARRIS, ſerjeant, moved this caſe tg the Court (which he ſaid The ftatutes of 
was then depending before Sir Rich. Leuknor, Juſtice of Chefler, hues ga. 
id th o defired their opinion therein), viz. If an houſe be robbed in bberies on the 
on Wl. Jay, and the felons eſcape, hue and cry being made, whether perſon 82 
e » hundred ſhall anſwer for that robbery, by the ſtatute of Win- = 10. ic, 
%. And he ſhewed to the Court a caſe written by Fuftice Ante, 270. 
bu pA M, 30, Elia. Roll 2415. that a mercer, inhabiting within — 
„. u not walled, was robbed in the night in his houſe 3 and in 7- Go & th 95 
ue morning his ſervants perceiving it, made hue and ery ; and be- 3. 1.1 — y 
be iſe the felons were not taken, the hundred ought to be charged, Uro. fac. 106; | 


| the opinion of all the -Juſtices of the common pleas. — . MA and. 


8 Gawnr, ſeeing the cafe, ſaid, that he well knew it to be c Of 125. 


e hand- writing of Juſtice WYNDHAM : but he and aLL THE 2. Hawk. 14. 
on r held it to be no law; for it hath been oftentimes reſolved, it 
it for a felony done in the night, the hundred ſhall not be charg- 
And he and Po HAu conceived, that in the principal caſe 
hundred ſhall not be charged: for the ſtatute of Winton ex» 
(ds only to robberies done to the perſon; and was principally 
de for the ſafeguard of travellers ; but every one ought to keep 
; houſe at his peril; for it is his caſtle, and no other ought' to 
idle there; and therefore it is not reafon that any fhauld be 
reed, if he be robbed there. — And Cokx, Attorney General, ſaid, 
xt it was ruled ſo about 31. E/;z. in the common pleas, in a caſe 
rein he was of counſel. —And Po HA M faid, if beaſts be ſtolen 
of a cloſe, and hue and cry is made, yet the hundred ſhall nor 
charged, for the hundred- ſhall not be charged but where the 
y robbed gives notice in convenient time; which cannot be 
e by intendment, when the beaſts are ſtolen in his abſence. 
| in the particular caſe, FERXNMERN and CLENCH delivered not 


org. The ſtatute is, © becauſe that robberies, homicides, ar- 
= larcenies, &c.” which word © arſons” is to be extended 
ouies, | | ' In 


) 13 Edw. 1. c. 1. and fee 25. Eliz. e. 13. 29. Car. 1. c. 7. 6. Geo. 1. c. 7. 


| Love agamft Prin. 


4 


es | Carr 14. 

to nROHIBITION ; for that Prin libelled againſt Love before Gr 
be high commiſſion, that the ſaid Love bon him, or at —＋ the irt 

allaulted him with a bill, and would bave ſtruck him, court for a 

yg 2 cleck, and called him d gooſe” and a woodeock;” with © yon affaule, 

ly ſuch words; whereas ſuch pleas of aſſault and battery apper- lo 

io the court temporal. And now conſultation was prayed; 

being done to a clerk, the court ſpiritual might examine it. But _— — 

ThE Cour held, that a b1ition well lies; for. although, f. Bac. Abr. 6:8. 


wolent4 manuum injectione in clericum, the ſuit ought to be in the 4. Bac. Abr. 259 
court, as appears by Articul. Cleri, cap. 1. yet, for an aſſault 

zus clear, that the ſuit ought to be at the common law, and 

theſe _ they are not aCtionable ; wherefore it is not reaſon. 

mould be vexed for them. And it was ordered | 

Dr 


5 


Lane's 


onym4 


= Eaſter Term, 42. Elis. In B. R. 


Ce 28 / Lane's Caſe. 0 f ; 
"IP hang of 1 and LANE were indicted, e quòd felonic® dua- centenas 
. caſei cepit, et aſportauerunt. — And becauſe: centenas is uncertair 
0 In 7% what weight, viz. /ibras or uncias, or any other, as allo becauf 
An F veal it was cepit in the ſingular number, it was ruled, that the indid 

ment was ill for both cauſes, 

Ca'sx 16. n er ien Ne | Stanſby's Cafe. 

| Eaſter Team, 42. Eli. Roll 27. | 
TANSBY was indicted upon the 8. Hen. 6. c. 9. Exception 


Indictment for 


forcible ente. Was taken to the indictment, becauſe it was li die, et uns, i: 
Ante, 751 in meſſuagio, Wc. exiſtent. liberum tenementum J. S. intravit, et 


Lt, 1 ſum” 7. S. expulit et diſtiſvit. And he doth not ſay, adtunc exiſin 
z. Keb. 477. libe rum tenementum: for otherwiſe, exiſtent. liberum tenementum mi 
. 8 2 — _ of the indictment taken.—And for this cauſe be 
was diſcharged. | | 
ws FM 1. Sid. 102. * 28. 1. Bulf. 197. Shew. 272. 1. Vent. 306. 3. Leon. 104. 
49. Palm. 277. 416. 2+ Roll. Abr. 80. Cro. Jac. 214+ : c | 
Cas 17. e Covert's Caſe. | 
If a man WT EPLEVIN. The defendant avows for damage feaſant, | 
title by grant of N reaſon of a copy granted unto him of the place, where, &c. 
ng 1 Cooper biſhop of ' Winton, lord of the manor, &c. The plainti 
pleads a prior faith, that before Conper Was biſhop, one Horn was biſhop 0 
grant without 2 Minton, by whoſe death the temporalities came into the queen 
— — and hands; and this copyhold, during the time that the temps 
ſeiſin in him ties were in the queen's hands, eſcheated, and the queen grantel 
who made the it to the plaintiff in fee, by force whereof he put in bis beaſt 
planet 20 and traverſeth the grant by Cooper, &c. The queſtion was, Whe 
traverſe the laſt ther this traverſe were good or not ? | 
grant by copy. . Tux wol COURT held, that the traverſe was good. Ar 
——— they held clearly, that the grant by the queen of the copybe 
6. Co.24-b. eſcheated was good, and that this traverſe ought to be, for ther 
Dyer, 35. is not any confeſling and avoiding ; becauſe he doth not coniel 
4. Ray. 237. the ſeiſin, and grant by copy; but if he had confeſſed that tt 
687. ' biſhop had entered, and granted it by copy, then there needed nc 
7. Com. Dig. any traverſe, So where one juſtifies by leaſe from J. S. the plai 
52 _ © tiff faith that J. $. infeoffed him before, it is not good withoi 
| traverſe ; or to ſay, that the ſaid J. S. after the feoffment entere 
and diſſeiſed him, and made the leaſe, and afterwards re-entered 


ſo thereby he confeſſeth, and avoideth the leaſe alledged. Wh 


ali, 

fore it was ruled accordingly. | * 
2 | ret wh 

_ Eaſter Term, * 


432. Eliz. In the Common Pleas. 
Sie Edmund Anderſon, Knt. Chief Fuſe. 
Thomas Walmſley, E. 
John Glanvile, 1255 I Fuſlices. 
R 


George Kingſmil, 
ben ts. 4 Huiſh agazzſ Philips. | 6.09 
= A UDITA QUERELA. And ſhews, that he was obliged 
on 4 3 A Qatute merchant of Gool. to the defendant, to the uſe 
to J. wil 


. . . mere [ 4 
a defeaſance on pnyn ent to B. a tender to B. will avoid the penalty; but not if I. had been at 
Cro. Jace 13. Y-lv. 38. 5. Bac. Abr. 11, 13. 1 Wood's Con. 310. 


Faſter Term, 4 2. Eliz. : In C B. on 


| bn Buſb; and that a defeaſance was made thereupon, that if he Hoten 
e pri dach furs, at ſuch days, to Jahn Buſe, that the ature mould pff, 
wia be void; and ſhews, that at every of the days and places he was Jr Fes 


al paratus t pay the ſaid ſums, er 4btuli; them, and the. ſaid Foabn _ _ 
dit Buſh was. not. there to. receive., them, The, defendant. pleaded, _ 


'bat at ſuch a day Jobn Buſb was at the place where, &c. and de- 1 
nanded the ſum, and neither the plaintiff nor any ſor him weren 
there for to pay it, 4.BSQUEE, Hoc that the plaintiff ebtulit the fad 
ſm at the {aid day, &e, , And: thereupon the plaintiff demurr e. 


8 I: yas moved for the defendant, that upon this matter an adde 29 
d bee lies nat; for Je Buſh is a ſtranger 40 the ſtatute ; and 


though he tendered to a ſtranger, who refuſed, yet the recohas ' © 
ſance is forfeited z for it is at his peril to procure the ſtranger tg 8 
accept it, when the act is to be done to a ſtranger. el 
Tue CourT held, that the tender was a ſuſſicient performance, Co. Lit. 208. b. 
the Jefeaſance of the ſtatute being made to the uſe of John Buſby | 
| but if he had been a mere ſtranger, and was not to have any bę- 
t, best thereof, it ſhould be otherwiſe: and therefore GLANVILR 
c. b bad, that it was adjudged in Carne v. Sauery, that, Where one was 
au oled to another man, to the uſe of a third perſon, to deliver 3 
che!t to the ſaid third perſon, ho refuſed to receive it upon the 
acen nder at the day, that the obligation was ſaved, hecauſe the obli- 
aon was to the uſe of the third perſon; for he ſhall not take 
ante Vantage of his own act. „ 5 


N ah coniet;-- 4 | GH — 
SECONDLY, It was alledged, that this declaration was not good, Plea of tender, 
br that it is therein ſyrmiſed, hat hn Byſb.was not there to re- 1 ft ib che 
iv it, and he doth not ſay, nor any for him; for if any other payee was not 
ks there to receive it for him, it ought to have been paid unto him, at the place to 
Fand of that opinion was GLAN VII E, that for this cauſe the. de- 2 
| chration was not good. —But ALL THE OTHER JUSTICES held It fr hm. 

at de well enough: for it ſhall be intended (hat neither he, nor any Ae, 73- 

ed naler by him lawfully authorized, was there to receive it; for if ſo, bog _ Be 

ſt had been as if he himſelf had been there: and ſo it ſhall be in- 12. Mod. 53 ü. 


hoe ended upon the pleading. > 


ntere 7 | ener | SY 
tered TurDLy, It was held that the traverſe was not good; for there There cannotbe 
b being an expreſs affirmative before, ud paratus fuit, et obtulit, ft. af ye ater 


and en obtulit being an expreſs negative, there ſhall not be any matiye and ne- 

nrerſez for when a matter is expretsly pleaded in the affirmative, gative. 

Flich is expreſsly pleaded by the other party in the negative, there R. 528. 

i traverſe is needleſs, becauſe there is a ſufficient iſſue joined, as Cro. Jac. 13. 

3b, Hen, 6. pl. 15. is. Wherefore it was adjudged for the plaintiff. !' — 
3 2 ex. 1207 72. Douglas, 430. 5. Com. Dig. 114 


Cotton agarn / Sir Gervaſe Clinton. C42 2. 


DFT upon an obligation.—It was beld, that where an obliga- How « tender 
tion is made, and afterwards a defeaſance is made thereof, if 1 
a leſſer ſum, &c. there, if he pleads the defeaſance and tjge 


de pa 


| * of the leſſer ſum, he need not to ſay tout temps prift ; for by Co. Lit. nos 
d 10 * tender he was diſcharged of all. But otherwiſe it is of an obli- 7 2 3 

f Y uon with * * i . . 4 * 
0 2 condition to pay a leſſer ſum. Moor. 811. 
re, * "yp ve ko 5 þ a I. Bac. Abr. 436. B. R. H. 113 


Bret a 


His widow pro- conſideration of 


She take a ſe- every year after that he ſhould continue there with the plaintiff; 


2.Com.Dig.638. tire year, which cannot be apportioned. —Sccondly, Becaule nz 


| (a) Plow. 302.3, 5 (a). But it is bere good, becauſe it is not only in conſiders 


C422 6. 


| Aller, 57. . Lon. 156. Strange, 616. Cowp. 597. 2. Term Rep. 171. 


756 Fafter Term, 42. Eliz. In C B. 


C481 3. 1. } 116 Bret again J. S. and his Wiſe. 
A father agrees A SSUMPSIT. The caſe was, That William Dracot, firſt hut. 
— * - band to the feme, ſent his ſon to table with the plaintiff for 
board. and dies three years, and agreed to give unto him for every year gl. and 
within the year. died within the _ The feme, during her widowhood, in 
— - arab er natural affection to the ſon, and in con. 
ET“ gn N | > cis . 
for the time fideration that the ſon ſhould continue during the reſidue of the 
elapſed, and zl. time with the plaintiff, promiſed to the plaintiff to pay unto hin 
* — ery 61. 13s. 4d. for the tabling of the ſon for the time paſt, and 81. for 


cond —_—_ afterwards ſhe married the defendant, and the plaintiff brought hi 
= weill lie fr action as well for the 61. 13. 4d. as for the tabling for the two years 


theſe ſums againſt following. —WARBERTON moved, that this action lay not. Firſ, 
the huſband. Becauſe it was an entire contract by her firſt huſband for the ei. 


tural affection is not ſufficient to ground an aſſumpſt withont 
quid pro quo.—Thirdly, That this is a contract, for which aQtia 
of debt lies, and not this action.— But ALI. THE Covar hell, 
that it well lay. For as to the fir/!, it is well apportionable; be. 
cauſe it being for tabling, which he had taken, there ought to be 
a recompence, although he departed within the year, or that the 
contractor died within the year. To the ſecond they agreed, thit 
natural affection of itſelf is not a ſufficient conſideration to ground 
an aſſumpſit; for although it be ſufficient to raiſe an uſe, yet it i 
not ſufficient to ground an action, without an expreſs quid jr 


2. Roll. Ab. 783. tion of affection, but that her ſon ſhould afterwards continue 2 
Fr: ey 17 his table, which is good as well for the money due before, a fr 
h what ſhoyld afterwards become due. And as to the ?hird, true 
is, that if the contract had been only for the tabling afterward, 
then debt would have lain, and not this action, but in regard it; 
conjoined with another thing, for which he could not have an 2. 
tion of debt (as it is here for this 61. 13s. 4d.), an action upon the 
caſe lies for all (as debt with other things may be put into 20 u. 
bitrament). Wherefore it was adjudged for the plaintitt. 
Humphrey again Harneage. 
2 Michaelmas Term, 40. Eliz. Roll 2605. 
Execution op a A UDITA QUERELA, to avoid the execution upon 2 ſtatut 
Natute may be ++ Wherein is ſurmiſed, That . Humphrey, the conuſor (is 
EI by father), was ſeiſed of divers lapds in fee, and levied a fine of then 
it the conuſce to the uſe of himſelf for life; and after part of them to the plan 
has accepted in tail, and of the reſidue to the conuſee in fee, and died: and“ 
_—_ land. cauſe the conuſee afterwards ſued execution, he brought this aw 
ab-4 la—And dem it was adjudged that this purch 
2. Roll. Ab. 471. 9 erela.— And, upon demurrer, it was adjudg 
Bro. St. Mer. 42. in this ner was a ſufficient diſcharge of the ſtatute: but ti 
— 28 750 „ upon the pleading in default of a traverſe; vlt 
139. " was adjudged not to be material. | 
| MWilloughby againſt Brook. 
Michaelmas nghdy 6 5 4 —— Roll 1704. 
If a bond re- EBT upon an obligation, conditioned, WHEREAS Ea 
cites there are 1 « }{illoughby hath before this time commenced divers 
« vera fuisin in the court called the king's bench at We/minſler againſt N. 
o\ligor is | . 


bed to plead there are no ſuits there. Ante, 362. Poſt. 269. 1. Roll. Ab. 408. 872. Dyer, | 


Carr 4. 


« ham Hut: hinſon z if the ſaid 74 illiam Hutchinſon ſhall without de- W LLOUGHBY 
« |ay, by bis lawful attorney, appear and make anſwer to all ac- — | 
« tions and declarations commenced againſt him, that then, &c.” , 
The defendant pleaded, that poſtea, Ws. ſuch a day, William Hut- 


nd dinſon appeared, et paratus fuit reſpondere, Wc. but there were not 
n dcn any actions there depending. It was thereupon demurred.— WP 
Ne And AL L THE COURT held it to be an ill plea; for the obligation 
he WW enops him from ſaying, that there were not any actions mere de- 
im nding : as if a man be obliged to perform the covenants in an 
for WW ;..1-nture on his part to be performed, it is not any plea to ſay 


'here were not any covenants therein on his part to be performed. 


bis BY z. Eliz. Dyer, 196. & 279. Wherefore it was adjudged for 
nde plaintiff; | 5 : Pe ae 
4 Thornhil and Adams againff King and his Wife. Care 6. 


Michaelmas Term, 41.9 42. Eliz. Roll 1901. | 


* 0 © ., * 0 : 
ds upon an obligation, conditioned for the performance of On & covenant 


tion covenants in an indenture of leaſe; whereof one was, © that CE 
en the lefſee, his executors or aſfigns, nor any other who ſhall figns ſhall atew - 
. come to have the eſtate or intereſt in the term, or any part without 1 
el thereof, ſhall not alien their eſtate without licence of the leſſor, — be = 


« but only to his wife or children.” The leſſee deviſes it to his vie the term to 
viſe, and makes her his executrix, who enters therein as legatee, _ owe Bonn 
ad takes King the defendant to huſband. They alien the eſtate. —— _ 
Ide leſſor brings debt upon the bond, They pleaded that they had it. This is a 


jt aliened contra formam conventionis. The plaintiff thews the alien- breach of the 


i tion aboveſaid. — And thereupon it was demurred: and held by Vide poſt. Lis. 
ent XDERSON, GLANVILE, and KIiNGSMIL, that the covenant is 8 
u oken, for the feme is reſtrained from aliening, by expreſs words 38. 44. 


hereof, as well as the leſſee himſelf; for it extends to the leſſee, Shep. Touch. 
id his afſigns ; and ſhe is aſſignee: ſo although there was once an Haugl. 47. 1 
lenation by licence, yet that aſſignee cannot alien without licence. e 
Wal usLE V doubted thereof; becauſe the- words are, „that | 


n . 
n ebe leſſee or aſſignee ſhould not alien but to his wife or chil- 
uu. dren;“ and the wife is not within thoſe words, for ſhe cannot 


lien to herſelf ; ſo ſhe is not intended to be within them. But he 
ad, it had been adjudged here, that where a condition within a 
de was, „that neither he nor his aſſigns ſhould alien without 
' licence,” the leſſee died inteſtate, the adminiſtrator was bound 
ibis condition. Vide Dyer, 1 52. pl. 7. and 4. Co. 120. 
Holt againſt Liſter. hy: Cart 7, 

ENANT for life, remainder for life. He in remainder for life Forfciture. 
reciting that he had the eſtate in fee, levies a fine ſur conuſance Ante, 671. 
dreit come ceo, Wc. The conuſee brings a quid juris clamat. The te- S. c. Owen, 146. 
ant for life made default, whereby he was adjudged to attorn, which eng 9 
| wards he did. The queſtion was, Whether both their eſtates o. 8 
tre forfeited ? the one by the fine, the other by the attornment Roll. Abr. 853. 
ereupon.—And ALL THE CoURT agreed, that the firſt eſtate was N * 
t forfeited, becauſe the attornment was by compulſion of the 1, Term 
At, upon his default of appearance, and not upon this mere 647. 
Mon.—And WALMSLEY and KING$sMIL beld, that the ſecond 

© 13 not forfeited by this fine; becauſe the fine is not any diſ- 
Minuance and nothing paſſed thereby but what he might lawfully 

i—Fut ANDERSON and CLANVIL E 2 contra; Becauſe the for- 
feiture 
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Herr, feiture is not only where there is à continuance, but where he dh 
gn act in a court of record, whereby his will may appear to diſiab. 
Lis TRA. . . . 8 | . X y ppe linker 
ö him in reverſion; as where be prays in aid of a ſtranger, or in wife 
Co. Lit. 252. a. brought by a ſtranger, he pleads nul waſ? fait, and ſo admits the 
BED, reverſion in him, OS 70 wt 6 12355 
Cas 8. | Jobnſon againff Morgan: 
Qu. If debt will D upon a bill, which was by theſe words: « Be it known 
lie upon an 1 « &c, that I, William Morgan, do acknowledge mylelf to be 
— ra « indebted to J. Johnſon for all ſuch ſums of money as A. D. ny 
the debt of ano- © brother-in-law, did owe the ſaid 7. Fohnſon;” and avers in fad 
ther where the that then 4. D. owed unto him 451. &c.—WaLMSLEY and Kincs. 
| — M1L held it to be a good bill, and the action well grounded there. 
pable of being upon, with this averment; for it is thereby reduced to a ce. 
aſcertained. tainty: and although it be uncertain in the words of the bill, yet 
2. Jones, 184. - When it may be reduced to a certainty, it is well enough.— Ax pki. 
3. Lev. 429% SON and GLANVILE e contra; becauſe it ought to be certain what, 
— 638 and to whom he owed it. And here to ſay, that he owed tht 
— which his brother-in-law owed, is void; for he cannot be indebel 
for his brother's debts ; for the debts of his brother are not there 
diſcharged notwithſtanding.— But WALMSLEY ſaid, that the word 
tant amount, that he is indebted in ſuch a ſum as his brother-in-lay 
' owed; and yet thereby the debt of his brother is not determined, 
And the like caſe was adjudged in this court Eaſter Term, 29. Ha 


Wherefore, &c. Adjournatur, 


Cant 9. Bretton again Prat. 

Hilary Term, 42. Eliz. Rall 408. | 
An award of a D upon an obligation, conditioned for the performance of it 
— * award of J. S. to be made, &c. The defendant pleaded u- 
to a ſtranger, is lum facit arbitrium. The plaintiff ſhews, that ſuch an award vs 
good forthe par- made, that he ſhould make an eſtate of ſuch lands to the plaintif 
bas he — for life, remainder to a J. S. a ſtranger in fee. And it was there 
muſt name upon demurred.— ETER CURIAM, Although this award be vo 
where it was zs to the remainder to a ſtranger, yet it is good for the particuli 
_ eſtate, and ought to be performed: but becauſe there was not ay 
* place mentioned in the replication, where this arbitrament un 
10. Co. 131- made, and which is ifſvable, it was adjudged againſt the plainti 


- Wood's Cen, upon general demurrer; for it is matter of ſubſtance. 


8 „Salk. 74 
-- {648M Ford aga Rider, 


A miſprifion in OWER. After verdict for the plaintiff, it was moved in 


the return of the reſt of judgment, that the venire "co gu by the roll was awarded, ? 
venire facies is returnable 15. Paſch. but the writ itſelf was made returnable ,; 


aidedby 18. En. rin. and ſo no venire facias warranted by the roll; and that it m 


Ce 14. | g | |; 
not aided by the 18. Eliz. c. 14.— But 4LL THE Co ux r held itt ; 
be within the ſtatute; and that for ſuch a miſpriſion judgme ju 
ſhould not be ſtayed after a verdict. | th 
See 16. & 17. Car. 2. c. 8. and 4. & f. Ann. c. 16. of 
Cars rt. Tiſdale's Caſe. get 
On a promiſe SSUMPSIT. The caſe was, That Ti/dale, adminiſtrator, bad ly 

to diſcharge 8 judgment againſt him for a debt of the intoſtate's, and prom 4 


dere t 1. ed to the recoverer thereof, in conſideration that he would fork 


chaelmas, in conſideration that the " — wg" would forbear execution until Ocean Mich. an fort | $0 
lie after Mich. and before Oclabis Mich. Ante, 19. 149 · 6 # Its 


1 
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ſve execution againſt. him until Ofabis Mich. that he would pay Tio aia's 
no him the ſum recovered at Michaelmas ; and at Michaelmaz, he Ce. 
id 0 f payment; and after and before ab. Mich. he brought ; ; 
oſampfit. And this matter being ſhewn to the Court; it was wh. 4 
«cd, Firſt, That this conſideration is not ſufficient to maintain Cowp. 118. 
action; for the forbearance betwixt Michaelmas and Octab. | 
4. is void. THE COURT. held it to be well enough; for if 

of the conſideration be good, it ſufficeth : and he ought to al- 
ze performance of that part of the conſideration which is ma- 
al and valuable. But where a conſideration conſiſts of two or 
ce parts, and every one of them. is valuable, there of neceſlity he 
gut to ſhew performance of every part thereof. They alſo held, 
the conſideration to forbear to ſue execution for a time cer- 
was good cauſe to ground that action. But it hath been ad- 
Joed, that a conſideration to forbear pawlulum temporis is void, for 
not certain; and paululum tempus is not temporis pars, And the 


* t after Michaelmas, before Ofabis, was well, becauſe the afumpft 

AF ; not performed by the non-payment at Michaelmat. But of that 

- s the greateſt doubt. | " | O 

* Biſcop againſt White. Cee. 
lay Michaelmas Term, 41. & 42. Eliz. Roll 408. ; . 
ined, RESPASS for breaking his houſe. The defendant juſtifies his , 

Ela. entry into the houſe by virtue of a warrant of the ſheriffs upon — a 


1 facias awarded to levy ſuch a debt de bonis et catallis que fue- of a ſtranger, if 
t Philip Biſcop teſtatoris, tempore mortis in manibus Lucretiæ Biſcop, te doors are 

> ; ; , open to execute 
executrix ; and faith, that the executrix was in the plaintifF's , „ 
e cum bonis ſuis, and there abided; and for that the door of ateris, if hi 
houſe ſtood open, he entered to levy that debt, &c.— It was Sead, are there. 

1 1 Ante, 6. 

pon demurred ; and adjudged to be an ill bar, becauſe he doth poſt. gog. 
uledge that b9na teſtatoris were in the houſe, but bona propria exe- ; 
ir, which were not liable to execution. But if bona teſtatoris Lut. 1434 
been there, it was conceived that the entry had been juſtifiable, 5: Co, 9% 

. . . . 4 ro. Jac. 486. 
terefore it was adjudged for the plaintiff. Folter, 319. 
e caſe of Lee v. Ganſell, Cowper, 1. where it is determined that a bailiff in execution of meſne proceſs 
ureak open the door of a lodger, having firſt gained peaceable entrance at the outer door ofchehouſe. 


ir George Moor and Francis Brown againff Onſlow. Ca 13. 
Hilary Term, 41. Eliz, Roll 1558. g 


RTITION. The writ was general upon the 31. Hen. 8. c. 1. A general writ 


that they did hold inſimul, et pro indivi/. manerium de D. et terrat, by — a 


f the 
| ue 
un 
ntit 
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> you 
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wy ſum franci plegii in D.; and that the defendant denied partition common, form- 
* a formam ſtatuti, c. The declaration was according to the ed on 1 8 
; 4 


; and that the plaintiffs held to them and their heirs the one —— 

J) and to the defendant and his heirs pertained the other the caſe; par- 

% The defendant pleaded, quod non tenuit infimul prout, We, cn it it 

Jury found a ſpecial verdict, that the plaintiffs beld in $05 firmer — 

that the defendant was tenant in tail, remainder to his right Ante, 743. 

of the other moiety. Ei ft, Cc. It was moved, FirsT, That 

general writ was not good; for it ought to have been a writ 2 Tut. 1018, 

Leon. 231. 

cvery one ſhall have this writ according to his caſe, to be Cowp. 30. 

d by the clerks of the chancery.— Aud of that opinion was AN- 9 * 

on, that for this cauſe the writ was not good, But ALL THE Mi Raw Lig 

n JUSTICE held, that this general writ was good; = the 5 
atute 


Cro. Jac. 110. | 


| 


——_ 


I founded according to the caſe : for ſo the ſtatute appoints, 4: Bac. Ab- 212, | 
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sweet ſtatute doth not preſcribe a form, but leaves it to the clerks of th 
| Mvox and chancery to be framed z and they have deviſed this writ upon thi 
own ſtatute generally, adding only theſe words, - 
Brown 2 Ys 8 „* contra formam flatuti 
4g which ſhews it to be grounded upon the ſtatute. And it hath bee, 
On«L0W-_ the uſual practice ever fince that ſtatute, that ſuch writs between 
jointenants and tenants in common of an inheritance have been 3 
Ante, 743. jowed; but à writ founded upon the 32. Hen. 8. c. 1. betwing 
Joint-tenants and tenants in common of a particular eſtate, ought i 
be ſpecial, ſhewing their particular eſtates. Wherefore it was rut 
A accordingly that the writ was good. 

A writ of par- SECONDLY, Exception was taken, Becauſe partition was de 
_ — de- manded of he view of Franct field.“ which is not ſeverable.— Bu 
view of frank. it Was holden to be well enough ; for although it be not ſeverabe 
pledge toge- by itſelf, as ANDERSON and GLANVILE held (but WaLMSLEr an 
ther with the KINGSMIL © contra), yet the profits thereof may be divided; or i 
— may be divided, that the one ſhall have it at one time, and th 
other at another time: yet being demanded to have partition there 
of with the manor and other things, it well lies; for it may be er 
_ .tirely allotted to the one, and land in recompence thereof allotie 

3 to the other. . 13 | 
\ writ of par- THIRDLY, Becauſe this declaration ſuppoſeth that they 
Kiel — jointly in fee; whereas it is found by the werdiet that re 
ſin «fee, inſtead dant held in tail, and ſo the eſtate miſtaken — THE Cour heldj 
2 _ SE. be ill; for although the one needed not to take conuſance « 
the other's eſtate, yet when he will take upon him the knowledy 


LH. Re 34 thereof, and miſtakes it, he fails, and his writ ſhall abate. 


Denire faciar FourTHLY, Becauſe the wenire facias is awarded de vicineto nr 
miſawarded · mer;; de D. where it ought to have been alſo from the vill,— And 
for this cauſe it was holden to be ill. But the parties compounded 
See 8. & 9. Will. 3. c. 31. and 3. & 4. Anh. © 11+ by which proceedings on a writ 
partition arc regu 
Cairn 14. '  Olbourn againſt Eden. 
| Trinity Term, 41. Eliz. Roll 1322. 
Aſſumpſtt lies SSUMPSIT. Upon retaining him to be his ſolicitor for ti 
by a ſolicitor proſecution, and defending his law-cauſes, he promiſed t 
— give unto him ſo much, &c. The defendant thereupon dem 
retainer, ſuppoſing it to have been unlawful. — And it was adjudged for it 
an; 460 plaintiff, that the action was maintainable; and in Trinity To 
Hob. 67. 16% 22. Eliz. Roll 12 10. the like caſe was adjudged accordingly. 
1. Roll. Ab. 17. Jones, 208. 1. Com. Dig. 453. | 
— — 
ce 5 Wolley againſt Moſely. 
Eaſter Term, 42. Eliz.— In the Exchequer Chamber. 
Michaelmas Term, 40. & 41. Eliz. Rall 592. and Eafter Term, r 6 
2 RROR of a judgment in the queen's bench given on 2 den 
— cn rer in an aſſumꝑpſit.— TR FirsT ERROR affigned by Tax 
ed returmble FIELD was, that the writ of enquiry of damages was awarded by tt 
2 . roll returnable die Martis poſt tres Trinit. and the writ was ret 
et Tria. and it . - = , af 
js made return- able die Mercurii poſt tres Trinit. and the writ was returne 
able die Aererru and the inquiſition taken 26th June, which was die Marti peſt u. 
poſt tre Trin it Trin.; ſo the writ varied from the roll, and therefore the judgn* 


* Ky 
ed by the roll. Ante, 468. 677. Poſt. 767. 820. Moor, 696. 711. Andr. 77. 363. B. K 
Cro. Car. 38, Lit. Rep. 54+ Cro, Jac. 64. 3. Bac. Ab. 273. c Ld. Raym. 1059. © — 


- 
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-roneous. But it was thereto faid, that it was the default of the Worrae 
rk to award it returnable upon another day, variant from the roll, y(t 
which is the warrant thereof; and therefore prayed that it might 
de amended. As to the caſe in Dyer, 211. where an exigent was 
znrded by the roll returnable Oc. Mich. and the writ was return- 
able menſe Mich. which was ruled, that it could not be amended ; it 
ms thereto anſwered, that the reaſon thereof was, becauſe it was in 
of an outlawry not amendable; as allo becauſe the fifth county 
held between OF. Mich. et menſe Mich. which the writ could 
t warrant if it ſhould have been amended, and therefore it could 
ot be amended. And as to the Year Book of 2. Rich, 3. pl. 11. 
here a diſtringas juratorum was awarded by the roll, returnable 3. 
iche, and the writ was returned 15. Paſche, and at the day, by 
bewrit, the party and jury appeared, and verdict and judgment 
s for the plaintiff, and thereupon error brought, and ruled to be 
I and not amendable; it was anſwered, that the reaſon thereof 
\ becauſe if there ſhould have been any amendment, it ſhould 
e been of the writ by the roll, and not of the roll by the writ z 
pd if there the writ ſhould have been amended, then the verdict 
lich was taken 15. Paſche had been without warrant, and none of 
e parties had day of appearance at the ſaid day. W herefore, &c. 
But againſt thoſe books, the g. Edu. 4. pl. 15. was urged, where 
writ of habeas corpus with niſi prius was awarded by the roll re- 
able 15. Mich. and the writ was returnable. menſe Mich. and at 
day in the country the Juſtices took the inqueſt : and at the day 
unc, this matter was moved in arreſt of judgment, and ruled that 
x writ ſhould be amended by the roll; for the inqueſt was well ta- 
a at the day in the country, and the amendment is not prejudicial 
uy, and it is well warranted by the roll. A precedent alſo was 
un Eaſter Term, 30. Elia. Roll 392. in the queen's bench, be- 
ten 7 and Wilſon, where in covenant the judgment was upon 
ſum informatus : the vrit of inquiry of damages was awarded by 
roll returnable 15. Paſchæ, and the writ was there returnable 
7 aſchz, and the inquiſition was taken before 15. Paſche; 
being returned, the plaintiff had judgment in the common pleas, 
ne the action was brought: and error thereof being brought, 
this matter aſſigned for error, and after good deliberation, it 
awarded that the writ ſhould be amended by the roll, and the 
nent was affirmed. | 
Afterwards ALL THE JUSTICES AND BARONS, upon view of 
record, and conſideration of the books, held that it was amend- 
and ſo awarded that the writ ſhould be amended. Vide 46. 
.. Pl. 1. 9. 11. Hen, 6. pl. 11. | 


NEON D ERrRoR affigned was, That although this writ ſhould A writ of in- 
ended, it then appears it was not well ſerved; for the inquiſi- uy py. be 
ru taken the ſame day it was returnable by the roll, and ſo too the day of its =_ 


; foritis the day of the returning of his writ, and not of exe« return. 
w it, . Ante, i Be. 468. 


MALL THE JUSTICES AND BARONS held, that it might well . 
"Med the ſame day of the return; for it is ſufficient if he 

en court the ſame day to return it. Wherefore the judg- 

* affirmed. Vide 31. Hen. 6. pl. 13. 33. Hen. G. pl. 45. 
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88 Woodyard again: Dannock and Trundle, 
Ix ets Trinity Term, 40. Fliz. Roll 835. 
DEPT upon an obligation of lx hundred pounds, dated h $4 
tember, 37. Eliz. conditioned, that if he were feiſed in his de 
2 meſne as of fee, the day of the obligation made, of ſuch copyhol( 
lands in Sybton- Docking, and if the ſaid lands be diſcharged of a 
incumbrances made by him, except the eltate and title of jointy 
of his wife Elizabeth, that then the obligation ſhould be void. Th 
breach is aſſigned in hoc, that the defendant, before the obligatic 
made, had ſurrendered thoſe lands apud Sybion prædict. to the uſe c 
Elizabeth his wife for life. The defendant pleaded, that he did n 
ſurrender it modo et or The plaintiff ſur-rejoins, quid ſurf 
reddidit apud Sybton-Docking, modo et forma, Ec. and thereupon 
venire facias was awarded to Sybton, and tried for the plaintiff, a 
judgment accordingly. Error was now thereof brought. | 
And THE FIRST ERROR aſſigned was, Becauſe the venire ſui 
is from Sybton, where it ought to have been from Sybton- Daclin 
for ſo is the ſur-rejoinder which makes the iflue. 
But THE JUSTICES AND BaRexs held, that in regard the { 
render is alledged in the replication to be at 8y5ton, and the 
joinder agreeth therewith, the iſſue is thereupon, and the namit 
of Sybton-Deocking in the ſur-rejoinder is but ſurpluſage, and ſhalll 
well amended. Whereupon it was awarded, that Docking in the 
rejoinder ſhould be ſtruck out, and they were ready to have affine 
the judgment. | 
Breach of co- ANOTHER ERROR was aſſigned in the matter, that there 
venant. not any breach aſſigned; for the ſurrender to the uſe of Eliza 
Ante, 44+ his wife is excepted, and ſo no breach.—But it was moved 
HovGHnToN, that this exception doth not extend to the firſt 
but only to the diſcharging from incumbrances. 
Tux Cour held, that it extended to both, and ſo appears to 
the intention of the parties. Wherefore the judgment wasreverle 


Carr z. Green againſt Charnock and Starnel. 
Trinity Term, 40 Elis. Roll 1127. 

In perſonal ac- "| RESPASS clauſum fregit. They imparl, and at the day Sto 
tions, a volle pre- did not appear, whereupon a nihil dicit was entered againſt! 
ſequi againſt one Charneck pleaded in bar, and thereupon the plaintiff replied; 
— — demurrer joined upon the replication, and day given over to! 
to all of them. next Term, and then adjudged for the plaintiff. And at the f 
os Lit. 139. 2. Term a nolle proſequi was entered againſt Starnel, and a writ of ind 
— og ry of damages awarded againſt Charnock, and upon return the 
DaliC. 78. adjudged againſt him. And thereupon they brought error. 
3 455- error afligned was, Becauſe this nolle proſegul is againſt one, 
8. Co. 8. b. judgment is entered againſt both, being that re/raxit againſt the 
Sed vide 1. Wilſ. js as ſtrong as a releaſe to the one, the which being to one 
defendants, is a good diſcharge for both, and then this judha 
againſt Charneck is erroneous. —And of that opinion were aLL 7 
JusTiICEs Ax D BaRons. Wherefore it was reverſed. q 
Proceſs difcon- BUT NOTE. I heard of another reaſon of the reverſal of 
tinued againſt judgment, viz. Becauſe there was not any judgment entered ; 
2 1 is $/arnel for his non- pleading, nor day given, and fo a diſcontim 
ance co all. of the ſuit. And the no/le proſequi againſt him came too late; 15 
1. Roll. Ab. 488. diſcontinuance againſt one was a diſcontinuance againſt both, 


s Co. Pig. 181: the entire ſuit. Therefore, &c. | Tn 


306. 
Dougl. 16g. in 
natit. 


„ oy 163 
Trinity Term, | 
42. Eliz. In the Queen's | Beiichi. 

Sir John Popham, Knt. Chief Fuſtice. 

Sr Francis Gawdy, Kut. | . 

Sir John Clench, Kt. Juſtices: 
Sir Edward Fenner, Kut. | | 


Th „ 
at Sir Edward Coke, Knt. Attorney General. 

oy Sir Thomas F leming, Kut. Solicitor General. 

uſu | * | 

oh Pigot again fl Sympſon and Others. | Car t. 
fac Hilary Term; 42. Eliz. Roll 758. | ; 8 
ling \ CTION OF TROVER. Upon demurrer the caſe was, The lord of a 


The plaintiff being owner of the rectory of ERvingham, in Manor my re- 
the — of . brought his action of trover — 
20 loads of wheat in Har lot, being the tithes of the rectory ſet a ſum paid an- 
t from the nine parts. The defendant pleaded, that Harlow was — jy 
member of the manor of Pridhoe, both which are within the pariſh faction of all 
Evingham, and conveys the manor to the Earl of Northumberland ; tithes within 


u preſcribes that the Zar/ of Northumberland, and all thoſe whoſe bee 2 


dne he had in the ſame manor, from time whereof, &c. had paid part of all corn 
the parſon of Zvingham ſix pounds annually, in ſatisfaction of all within the | 
ies within the ſame manor ; and further, that the ſaid Evingham, — 5 
dall thote whoſe, &c. had uſed to have, in reſpect of the ſaid ſix 

unde, the tenth part of all the corn within the ſaid manor ; and 2. Co. 45. 


ele tithes within the ſaid manor, being ſevered from the nine ES 
rs to „ he took by title under the ſaid earl. 1. Saund. 142. 


It was thereupon demurred, and argued for the plaintiff, that 
vas not any plea; for a layman is not capable of tithes, and 
refore no continuance of time can give him any title to that 
tereof he is not capable; for by the ancient courſe of our law, he 


by mot ſue for them: and the civil law did not permit a layman to 
f tor them there, and fo he had not atty remedy, and therefore 
y right. There is not any alſo who can preſcribe in a thing in 


ls fer que eftate, and here he preſcribes as for a thing in groſs : 
le cannot preſcribe as to à thing appurtenant to a manor, for 
pritual thing cannot be appendant to a temporal; and for that 
Fpole cited a caſe to be ruled in this court betwixt Shirwood and 
cbrmb, 36. Eliz. | | 
it CourT, upon the firſt motion, reſolved to the contrary, Ante, 295: 
"Ms good preſcription ; for when the lord hath uſed, from 
hereof, &c. to pay this ſum, &c. and in teſpe& thereof to 
L. ealthe tithes within his manor, it ſhall be intended, that at the 
ing the lord had all in his hands, and then might preſcribe 
af a ſum in diſcharge of all the tithes within the manor; and 
a he gave the tenancies to hold of him, and always afterwards 
to have the tithes of thoſe lands and tenements, it is a very 
mm preſcription : for now he hath no more than what he 
ore, for he had them before by retaingr, and now he takes 
Ee e 2 | | the 
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Pi cor the tithes themſelves.— And Gawp v ſaid, It may be, that the 
Oo 5 ſon before time of memory granted thoſe tithes to the lord of the 
OTuzzs. Manor, rendering rent, which was confirmed by the patron and or 
dinary; and this being before time of memory, may well be ſo in 
tended: quad Por HAM conceſſit, and ſaid, that that was the prin 
(a) Hilary, cipal reaſon of the judgment in Pigot v. Hearn (a). And they fd 
_— _—_ that in this caſe the lord might have good remedy at the comma 
, law, or in the ſpiritual court; wherefore they intended to have 2 
judged it for the defendant. | | 
In trever, if the BUT then exception was taken to the pleading, that the conver 
: cv way fion was ſuppoſed 1oth September, and the defendant ſaith, that! 
— found them the 2oth September, and converted them the toth e 
thejodag, it is September, which is repugnant in itſelf; and which the Court he 
— . iacurable. | 
Cans . Grygg againfl Moyſes. 
* * Hilary Term, 42. Eliza. Rall 118. 
vr cet co» EILer IONE FIRMA. Upon a ſpecial verdict the caſe was, Or 
let lands for years, rendering 50s. rent per annum, at the fo 
feaſts, viz. Michaelmas, c. PrRovis0, That if the rent be 
by the ſpace of a year after the day of payment, it being lawfuliy 
manded, and no diſtreſs to be found there per tatum tempus predil 
he might re-enter. The rent was arrear for a year; the jury fou 
a demand, and that there was not any diſtreſs on the laſt day oft 
year upon the premiſes, and that the leſſor entered, and let tot 
plaintiff : Whether the leſſor's entry was lawful ? was the queſtion. 
And without argument THE CouRT reſolved for the defend 
that the condition is not broken, if there be a diſtreſs there at 
time of the year; for per totum tempus prædict. ſhall be taken for? 
part of the year; and a condition ſhall be taken moſt favouradly 
the leſſee: but here the words are plain. Wherefore it was adjud! 
for the defendant. Wort THe 
| | Word again, Reignold. 
Eaſter Term, 41. Eliz. Roll 370. a 
1 ECTIONE FIRMAZ of a leaſe of Lady Ruſſel, the wi 
— of 5 LI Ruſſel. Upon a ſpecial verdict the 2 Sir 7. R 
marriage, cove · ſeiſed of the land in fee, 15th May, 15. Eliz. by indenture corem 
* 2x en — ee with Ralph Sheldon, in conſideration of a marriage to be had 
of himſelf and twixt him and the ſaid Lady Ruſſel, daughter of Sheldon, to in 
his heirs until ſeiſed to the uſe of himſelf, ' and his heirs until marriage; and 
marriage, l® to the uſe of himſelf, and the ſaid Dame Ruſſel, and the hein d 
of himſelf and body, with other remainders over ; and afterwards in Decente', 
3 — Elia. Sir J. Ruſſel let that land to the Cefendant for 31 Jen 
ick Forer ra. commencò after the end of a former term. Afterwards, in jou 
mainders over. 16, Eliz. the marriage took effect; the firſt term expires 
a per H. Ruſſel dies; Lady Ruſſel enters, and lets to the plaintiff, who, 
fea, he grants entry by the defendant, brings this action. f 1 
a leaſe for years. GODEREY, for the plaintiff, moved, that this leaſe cov 
— — mm * er bar nor deſtroy the contingent uſe or eſtate to the n, 
che endet that it would well riſe, for the fee whereout the uſe f 
former term. rived, continues, and if not touched by this leaſe; as 3 0 
he rſt term ſhall not bind a leaſe, becauſe he may have his leaſe, and not 
expires, and the 4 J | , l uſe. 
covecnantor dies. Dy. If this ſecond leaſe is a revocation and deſtruction ol the contingent 
8:7- 2. Roll. Abr. 793. Co. Lit. 449. 


C481 3. 


# 
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+ ſreebold. So 1. Edw. 3. pl. 5. It is ſaid, if a termor for years Woor 

de ouſted by fine of lands in ancient demeſne, he ſhall avoid that by e 

reibt during his term, and no longer; and if a covenantor be My 
bound in a flatute after the covenant before marriage, that ſhall not Ci: Ab. , 

e extended upon the eme. And the caſe of Leigh v. Burton (a), in 8 
ve court of wards, was not againſt this opinion; for there the caſe | 

5, that a man made a feoffment to the uſe of himſelf for life, re- 

inder to his eme for life, remainder to his right heirs, with a pro- 

i, that if his ſon interrupted his wife, that it ſhould be to the ule 

| his wife and her heirs. The father made a leaſe for years, to 

epin after his deceaſe; the fon diſturbed the feme ; Whether it 

ow ſhould be to the /eme in fee? was the queſtion. And reſolved 

bet it ſhould not, by the opinion af the two Chief Juſtices, that 

be uſes ſhould not riſe. But I conceive the reaſon thereof to be, in 

ſpect that the uſe limited to the right heirs was the antient rever- 

jon, and no new eſtate ; and there could not be a condition annex- 


A thereto. 


TawvFIELD, The point is double: Firſt, Whether the leaſe ſhall 
ron the future uſe ? Secondly, If it ſhall not deſtroy it, whether 
ſhall not bind the future uſe ? For it ought to ariſe out of the eſtate 
hich the covenantor had at the time of the covenant, which eſtate 
ht to continue without alteration till the time that the uſe ſhall 
le, which is not here, for this is a term in reverſion.—To the ſe- 
nd, This leaſe, made upon good conſideration, before the uſe 
il ariſe, ſhall bind it; for the uſe ſhall not otherwiſe be executed 
un if it had been at the common law. And a leaſe made Zona 
* to one who had not notice thereof, ſhall bind it. 
Fornau. The ſtatute executes only uſes in ez, and not any con- Paik. $27. 
gent uſes, until they happen in ; then this uſe was merely 
dd until marriage, for there was not any new eſtate in him; and 

be, after that covenant, had made a feoffment or a gift in tail to 
ie who had not any notice thereof, it would queſtionleſs never 
ne ariſen. And as at the common law feoffees might deſtroy uſes 
ſe, ſo now may he out of whoſe eſtate a future uſe is to be raiſed 

the freehold is deſtroyed, out of which it ſhould ariſe. And 
ſe:her the leaſe for years ſhould altogether deſtroy the arfling 

eof, is not in this caſe material; but clearly, it thall bind the 
lngent uſe: and fo reſolved in Strangewiche's Caſe. And at the 
amon law it is clear, that cya gue ſhall not avoid ſuch a leaſe 
We by the feoffees upon a good conſideration, no more than a con- 

ent uſe at this day. | 


FExNER agreed, that if a freehold be conveyed to one upon con- 
tion, the future uſe ſhall not riſe ; 2 * per- C This cafe 
ſeiſed to that uſe when it ſhould ariſe. But this leaſe will not again, Triniry 
oy nor hinder it; for the ſame freehold remains, and the uſe Term, 43- & 44. 
pueered to the leaſe, and therefore the leaſe ſhall not diſturb nor Zaum“ 
1 8 | Poſt. 85 4+ 
7 "REN : ; : Sed vide, 
agreed with him for this laſt reaſon.— Sed, Gaw pr 2. Roll. Ab 263. 
We, adiournatur (5). | 79 ˙ | 
| Cro. Jac. 168. 


(a Moor , . | 
; £4 Douglas 


Poll. 873. but that he entered after the beginning of the term; and therefor 


A. Salk 413. e war virtute dimiſſionis :, for if he entered before the term bepu 
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Can 4. Douglas againſt Shank. | 2 
pak. Michaelmas Term, 41. & 42. Eliz. Roll 21 
A declaration in TIJECTIONE FIRM. The plaintiff declares of a leaſe 
org ge N E Years, HABENDUM 2 die datus, virtute cujus dimiſſionis — 
habendum & di " tered, and was poſſeſſed until ejected by the defendant. The de. 
dater, wis fendant pleaded not guilty : and after verdict for the plaintiff, it vn 
"54 — ond alledged in arreſt of judgment, that the declaration was not good, 
was poſſeſſed, is becauſe the time of the entering is not alledged ; for if he entered 
_ ** mn. on the day of the demiſe, he is a diſſeiſor, and the action not mair 
5 ce 2 ö 
Jeaſe did not tainable. | 
commence til! 'TANPIELD and COVENTRY moved, that it was good; for wha 


the doy after the it is ſaid, virtute cujus dimiſſionis ſuit poſſeſſronatus, it cannot be intended 


miſe. 


it was ruled in 1g. El/iz. in Bracebridge's Caſe, that there needed it 
Co, Lit. 46. b. any entry at all to be alledged; but the uſual pleading ſhall be, w 


Cro. Jac. 96.154. jute cujus fuit poſſe. and fo were all the antient precedents; fori 


31 8 1 neceſſarily implies an entry in due time, otherwiſe he could not 


3. Mod. 103. is a diſſeiſor; and if after the term began, he brings an «je 
ION e- firme, declaring that he entered before, although he faith uin 
- ar 1 cujus, Ec. it is ill, for it is againſt the expreſs allegation ; and ſai 
4- Burr. 2449. Was adjudged here, Clement v. Fuller, 


1 And of that opinion were Pop HAM and CLENCH, becauſe 
whe 8 declaration cannot have any other intendment ; and if it were 8 


Cop. 1869. good at the common law, it is aided by the 18. Eliz. c. 14, bei 
$6 brag after verdict, which hath found him guilty, which cannot be if 
point very Plaintiff were not poſſeſſed by virtue of the leaſe. 


elaborately ex GawnDy and FENNER e contra; for the ſtrongeſt ſhall be takt 
1 againſt the plaintiff, viz. that he entered the day of the leaſe ma 
ers, 433- to 508. and that is not ſupplied by the words virtute cujus, &c. | 
 FeNNE« ſaid, that the 7. Hen. 7. is virtute cujus, or pretexty d 
nec auget, nec minuit. | | 
PoyrHaM. True it is, where there is any expreſs allegation v5 
croſſeth the concluſion. 0 FBS 

Gap relied upon Cliford's Caſe, Dyer, 96. which he 
all one. — Adiournatur. V UA * 1 6. M. 6. 2. Hen. 4. fl. 
12. Hen. 5. pl. 19. N 
2. Roll. 466. No rx, Trinity Term, 43. Eliz. it was moved again; and it 
acc. then reſolved, that the declaration was ill for this cauſe; and 


judged for the defendant. | 
Carr 5. Wortley again Herpingham. 


* 


&« Not guilty” is EBT. The plaintiff being farmer of the rectory of Kirt-b 
a good iſſue to I jon in comitat. Ebor. brought debt againſt the defendant if 
REN ſer. the 2. Ed. 6. c. 13. for carrying away his corn, the tithes not de 
ting out tithes. ſet out; and demanded the treble value (a). The defendant p® 

Ante, 621- not guilty.— Cox x, Attorney General, moved, that it was 0% 
iflve in this aftion,—But ALL. THE Court reſolved, that it 
well enough; for it was not for a non-feaſance but for a ml. . 
wherein the tort is ſyppoſed. And in an action upon the i 
which prohibits a thing upon which a. penalty 1 de 

| (a) Sce 8. & 9. Will, 3. c. 11. f. 3+ | 


1. Term Rep, 
B. R. 462. 


* 
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Ide iſue may be non culp. or non debet, and ſo it has been oftentimes Won vier 


-d in this court. Wherefore the iſſue was joined accordingly. 8 "0 
3 | 04, DIY 8 | 1 EL 
* Dalſton again Thorp. w , ns ae 


Michaelmas Term, 41. & 42. Eliz. Eborum. | 

RROR of a judgment in the common pleas, in debt upon an Appearance 

eſcape. The error aſſigned was, For that the original writ had — neg 

it the ſheriff's name to the return thereof, according to the ſtatute errors in the 

Vert, 12. Edw. 2. and for this cauſe it was moved, that it was writ and pro- 

rror, and the judgment reverſable.— But in regard the defendant 2 * 

6 appeared, and the plaintiff had counted againſt him upon tje 

ord of the recovery, and the defendant had pleaded nul tiel record, 1. Will N 

was holden not to be material, although the writ had not been re- P. 458˙ 9. 

med; for he ſhall never take advantage (after appearance and 

„ ding) of ſuch a miſpriſion, nor of the miſ- awarding of meſne 
xels. © Wherefore the judgment was affirmed. | FTE 


Parks avcinff Jackſon. LE I Lenore 
RROR of a judgment in the queen's bench, in an ejectbione firmæ. An entry in 
The error aſſigned, That the plaintiff after verdict, betwixt cjeGment aſter 
e day of the ni prius and the day in banco, had entered, where- fore 0 inane 
his bill was abated. —And it was thereupon demurred : and with- does not abate 
t hearing any argument reſolved, that it could not be aſſigned che writ; and a 
error; for it proves that the bill is abateable, but it is not abated e = W 
ait, And although it was alledged, that this being meſne be- turn of the o- 
een the day of nifi prius and the day in banco, ſo as he had not day 4 eas | 
plead, and therefore ſhould aſſign it for error, THE COURT by 48 El. e. 14. 
vithſtanding held, that it was not material to aſſign it for error; Ante, 261. 
upon ſuch ſurmiſe, which goes only in abatement, the judg- Poſt. 820. 
nt ſhould not be examined. | | "FE Moor, 696. 
A SECOND ERROR affigned was, that the venire facias was Cowp- 84t. 

ded returnable upon the roll die Sabbathi, poſt quindena Martini, 1 
the writ was returnable die Jovis, peſt quindena Martini, ſo as 5 


raries from the roll, and is not warranted thereby. Wherefore, 


4 - 


Tue Court held it to be no error; for in regard a difiringas > 


li awarded upon it, and thEtrial is upon the diſiringat, the verdict 
nd good: and if not, it is holpen by the 18. Eliz. c. 14. of miſ- 
ung of proceſs, Wherefore the judgment was affirmed. 
Hertford againf Gernon . ce 8. 
rib RROR of a judgment in the common pleas. The error aflign- pebt or an ac- 
it uf ed was, Becauſe the plzintiff brought his action upon the caſe tion on the caſe 


iſt the ſheriff, for ſuffering one ſuch, who was in execution — 7 mp 


7 dur to the plaintiff, to eſcape; whereas in this caſe he eſcape in execu- 

"it t0 have debt, and not action upon the caſe. f tion 

THE CouRT held clearly, that it is at the plaintiff's election | 

me the one action or the other. Whereupon the judgment was 43g. c. 465. 
. | % wa 2. Bulſt. 31. 

Sed. 364. 1. Jones, 144+ Strange, 973. 901 4+ Bac. Abr. 451. Imp. Sh. 193 · 


ih 


Taylor 
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cue . Taylor againſt Wilbore. 


RROR of a judgment in the common pleas, in an ei eHan⸗ 
os E The error aſſigned, Becauſe the judgment is bark oa ap. 
Polt. 778. piatur (a); whereas the ejectment is alledged to be before the pardor 
Cro. Car. 406. of 33. Elia. and ſo pardoned by the general pardon.—S$ed non all 
Co. Lit. 126. catur; for if he would have had advantage thereof, he ought t 
2. Hawk. 659. have prayed it, and pleaded it; for nan conſtat Curie, but that tly 
560.  - defendant might be one of the parties excepted in the pardon, udle 

that he avers it. | "of W255 | 
How judgment SECONDLY, Becauſe the defendant was found not guilty quad 
ſhall be entered third part, and the judgment is entered thereupon, quid deſen 
2 eat inde fine die, et guerent in miſericerdid, Qc. whereas it ought t 
he, = any have been, guòd le plaintiff nihil capiat per billam for that third j 
againſt — Sed non allocatur (6b); for all the courſe of entries, when par i 
P . found for the plaintiff, and part againſt him, is to enter only, qu 
(5) Vide defendens eat fine die, quoad, c. whereof he is acquitted. Where 
1. Butte 363 fore they would have affirmed that judgment: but becauſe u 

plaintiff had not appeared that term, they cauſed him to be 10 

ſuited. | | 

a) Since the 5. & 6. Wi ary, c. 12. Which takes away the capia! 
2 of 4 —— Ke. Carth. 390. 5. Mod. nk. ＋ 


ce 10 Dowdenay againſt Oland. 
Forbearance of Trinity Tern, 41. Eliz. Roll 1 169. 


a ſuit in equity, ERROR of a judgment in the common pleas, in Trinity 7. 
222 40. Elia. Roll 2516. Aſumpfit, Whereas he was obliged tot 
to maintain an defendant by an obligation in 40l. for the payment of 20l. at 20 
* mentioned in the condition; and whereas the plaintiff intending 
25 exhibit a bill in the chancery againſt the defendant pro e, that! 

Ld. Raym. 663. confeſſed that he was ſatisfied of the debt, took forth a writ of «i 
— 820. na aut of chancery, returnable at a day certain; that the dela 
* dant, in conſideration the plaintiff would deſiſt from his ſuit intl 
chancery, aſſumed to the plaintitf to reſtore that bond upon requel 

and alledgeth in fact, that he required the redelivery of that bon 

and his deſiſting from the ſaid fuit ; and that the defendant hadn 

delivered it, but proſecuted ſuit thereupon, &c. The defenda 

pleaded non aſſumpſit; and found againſt him. And after die 

motions in the common pleas in ſtay of judgment, becauſe the cool 

deration is not ſufficient, being only to ſtay a ſuit in chancery, vac 

js matter of conſcience, and not at the common law, it was held 

be good enough, and adjudged for the plaintiff. —And nov e 

being brought, the judgment was affirmed. 


Trinity Term, 
42. Eliz. In the Common Pleas. wad 


Sir Edmund Anderſon, Kut. Chief Juſtice. 
Thomas Walmſley, Z/q .) 
John Glanvile, /. Fuſlices. 
George Kingſmil, Eg. | 47 

Sir Edward Coke, Knt. Attorney General. 

Sir T. Fleming, Kit. Solicitor General. 


——— — — 

Whyte againſt Geriſh. Cat 1. 
EPLEVIN, The caſe was, That one made a gift in tail, re- If a gift is made 
ſerving rent; tenant in tail ſuffers a recovery: Whether the 3 3—· 2 
rent were gone or not? was the queſtion. very ſuffered by 
AnpeRSON and KINGSNIL held that it was; for otherwiſe the the tenant in 

id ſhould be holden of two, viz. of the donor, and of the lord gre Fern! 


ramount, bi. | rent. 

And ANDERSON ſaid, there was not any difference betwixt this Vide, 5. C. 
ſe and the caſe reſolved, where he in reverſion granted a rent — 4 
ape, and tenant in tail ſuffered a recovery. a 

WaluSLEY and GLANVILE è contra; for he in reverſion is in 3. Keb. 274. 
ſefion of the rent, and it cannot be taken from him by a re- 

very againſt another; and he hath not any recompenſe for it ,, —_ 
in the recovery in value; for the recompenſe goes only to the 2. Lev. 28. 
ate tail and the reverſion, and he hath not any recompenſe for 
tent. And it is not like to the caſe which was put of a rent- 
ge: for that was never executed after the grant, and the gran- 
"3s never in poſſeſſion thereof at the time of the recovery; but it 1% 
dere executed; as where tenant in tail grants a rent- charge, and . 1 
r ſuffers a common recovery, the rent remains. And as to the Ray. 236. 
re of two, WAI. Ms L E held, that it well might be; as in the Vide of 

e where a meſnalty is created after the ſtatute of quia emptores 2 Po 2 ue | 
num: and the donor here ſhall have all the ſervices which he for the defen- 


before the recovery.—Woherefore adjournatur (a). dant. 


| Shipwith agarnft Steed. Cant 2. 
Trinity Term, 41. Eliz. Roll 1951. or 951. | 


Nor upon an obligation, conditioned for the performance of An indenture 
covenants in an indenture between William Steed and Ann his — 
© on the one part, and the plaintiff on the other part. The cannot be plead- 
acant pleaded the indenture as an indenture of William Steed, of an the deed 
In his wife; whereas in truth the feme never ſcaled. The nd por” 
tiff replies, that the indenture ſhewn by the defendant on 
fafta inter William Steed and Ann his wife on the one part, and 3-Bac-Adr-307- 
Plaintiff on the other. And thereu they were at iflue ; and 
Jy found that the baron ſealed it, bor the feme did not.— And 
: THE Cour held, that this verdict is found againſt the de- 
— who pleaded it as to the deed of the feme. | = 
son, GLANVILE, and KINGSMIL held, that the plain. Eoppel. 
dot eſtopped to ſay that the deed ſhewn is not the deed of the 30 757- 


baron 


% 
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sairwiga baron and ſeme; but he is eſtopped by the condition to ſay, that 


leg delivered it in name of the feme, it had been the deed of the fe 
— during the life of the baron. And if they by indenture bargained 
name of his wife and ſold the land of the feme, rendering rent, it had been 2 gooe 
Is good during deed of the ſeme; becauſe ſhe afterwards might have accepted the 


A father cannot 
maintain an ac- 
tion of treſpaſs 
for the taking 


except his heir. 


17 Roll. Rep 393. and the writ ought to ſuppoſe guare filium et heredem, Cc. V 


Bro.Treſ.pl.442. ment, which makes it altogether vitious ; for none ſhall have 
4. Ray, 193%. medy for the impriſonment but the party to whom the injury i 


1. Bac, Ab. gg. ?Mprifſonavit, and he faith not cepit et abduxit; and if ſhe were note 


See 3. Bur. 188 1. was ill for the form, and that the action lies not for the matter 
$79 For as to the form, it ought to have been abduxit, for ſo isti 


Bl Com. 140. « ; 
2. Term Rep. and impriſoned in the ſame place, and never carried out; 2 


there is not any ſuch indenture; as Smith's Caſe, (a). 
| GLANVILE and K1NGSMI1L held, that if the baron had ſealed ane 


rent, and affirmed it as her deed. —Wherefore it was adjudged ic 


the plaintiff, | 
Barham againſt Dennis. | 
TN ASS. Quare vi et armis in Annam filiam ſuam inſult 
fecit, et ipſam cepit et impriſonavit, &c. The defendant plead 
ed not guilty ; and found againſt him, and damages aſſeſſed, foe 
of the taking 10s. and for the impriſonment 6]. 13s. 4d. 
WiLL14Ms moved, thrat this action lay not; for the father ſhal 
not have the action unleſs for the taking of his ſon and heir, or of hi 
daughter and heir, which is by reaſon that the marriage of them x 
pertains unto him, and not of any other of his ſons and daughters 


9. Edu. 4. pl. 53. & 33. Hen. 6. The writ alſo is for the impriſot 


done; and that is to the daughter herſelf. The writ alſo is «pi 


ried from him, the father hath not any injury. And for theſe cauſes 
ANDERSON, WALMSLEY, and KINGSMIL held, that the 


' Regiſter, and ſo it ought to be; for otherwiſe ſhe might be take 


then there is not any tort which is puniſhable by the father. 
held alſo, that the father ſhould not have an action for the tat 
of any of his children which is not his heir; and that is by reaſontl 
marriage of his heir belongs to the father, but not of any other! 
ſons or daughters; and by reaſon of this loſs only, the avon 
given unto him: the writ in the Regiſter is for the ſon and be 
or daughter and heir only; which proves that the law bath al 
been taken, that the action lies not for any other ſon or daughte 
And although it hath been ſaid, that a writ of treſpaſs lies f 
divers things whereof none of them are in the Regiſter; 209 
hath been adjudged, that it lies for a parrot, a popinjay, 2 thru 
and, as 14. Hen. 8. is, for a dog; the reaſon thereof is, becauſe l 
Jaw imputes that the owner hath a property in them: and altbon 
they were not known at the time of the compiling of the Regie 
yet there are like writs there for things whereof the owner bats 
property; and therefore being upon the like reaſon, the! 
writ lieth. But for the taking of a ſon or daughter not ber," 
not upon. the ſame reaſon, and therefore not alike. Here 
father hath not any property. or intereſt in the daughter, c 
the law accounts may be taken from him. And in the = 
if treſpaſs ſhauld not lie, a tort ſhould be ada = 


N ! 


. . 


i 


that uniſhable. It is clear alſo, that for the impriſoning of the BAuA 
| uphter, the action is not given to the father, but to the daughter TY 

8 ö ps TY 444 ; | 5 ENNIs, 
and ref. Wherefore, &c. _ | 5 
GLANVILE & contra. For the father hath an intereſt in every f 
ned: chilaren to educate them, and to provide for them; and he 
good n his comfort by them: wherefore it is not reaſonable that an 5 
d the dal take them from him, and to do him juch an injury, but 
d don he ſhould have his remedy to puniſh it. And although it 
uh been ſaid, that there is a reciprocal courſe between the father 
1 heir, more than between the others ; as the heir ſhall have an 
ppeal, Kc. and not any other of the ſons; that is by reaſon the 
on cannot be given but to one. And although this is not 
rranted by the Regiſter, it is not material; for in novo caſu no- 
n apponendum eft remedium. Wherefore, &c.— Et adjournatur. 
Notre. A caſe was cited to be adjudged, that a father brought 
of iſ” tion upon the caſe for ſlandering of his daughter, by reafon 
hereof ſhe loſt a convenient marriage which he bad provided, 
nd he was enforced to be at a greater charge in providing of ano- 
her marriage ; which was Trinity Term, 40. Eliz. Roll 1225. be- 
een Roſs and Parret. But GLANVILE denied it to be law, and 
il, that the action was there brought by the daughter herſelf. 
Afterwards this matter was ended by arbitrament. 25 in 


Anonymous. | „ 


ot EBT for gol. And declares upon a bill, which was in this A — pay 
manner: „BRE IT KNOWN, that I T. D. do owe unto A. B. my 3 


zol. to be paid unto him 10l. at ſuch a day, and ſo at five ſeveral « —_ LT I 


i £475 101. until 5ol. were paid. And for payment hereof I bind . 54 y/ef in 
15 me, &c. in fol. nomine pœnæ.“ The obligee, after all the five days « DE oo 


Wed, brings debt for the 5ol.—ANDERSON,” GLANVILE, and two ſeveral ob 
XGSMIL held, that the action well lay; for it is a ſeveral bill for lig*tions- 
be 591. and a bill alſo for the 101. and he may well maintain two 2. ven. 106 


aku ions thereupon, —But WaLMSLEY held it to be one entire 
lon tO; and cannot be ſaid to be ſeveral bills, being all by one fame 
ber! ted. But if he had written in one deed, „BE IT KNOWN, that I 
Chon ove lol. &c. in cupus rei teflimonium, &c.” and had after written, 
d be Be IT KNOWN alſo, that I owe 10l. in cujus rei, Wc.” and put 
al s ſeal thereto, this had been ſeveral bills.-—Whereto the OTHER 


rices agreed, and faid, that ſo it was here, &c. 


and Ewer again Moyle. | Cate g. 
thru VS Hilary Term, 41. Eliz. Roll 108. | 
ue U HE caſe was, Thomas Moyte was ſeiſed in fee of a manor, Tf 8 
thook Vhereof one moiety was holden in ſoccage, and the other moiety , holden in 
eß tight's-ſervice, and of a parſonage appropriated. He let the moieties by 


ar and the parſonage to the plaintiff for years, rendering 771. Luiglt e fer- 


& 8d. per annum; and deviſed the manor to Thomas Moyle, his vice, and of a 


"ata; the remainder-man, on a ſurrender to him of the eſtate for life, may diſtrain on the leſſee for 


ive the row 2 rent; and a bar to his av-wry muſt ſhew the value of all the premiſes, - an 


*r, K. Co. Lit. 148. 164. 4+ Bac, Ab. 368, 369- go Com. Dig. 519. 


T2 Trioity Term, 42. Eliz. In C, B. 


Ewzx parts, as for rent due for five parts of the manor, he ayows, 71 
ban plaintiff faith, that the parſonage was worth 20l. per amum: bu 
MoYl. ſhews not of what valve the manor was, and demanded judgmen 

of the avowry. Hereupon the defendant demurred, becauſe he do 
not ſhew the entire value of the whole demiſe. It was much d 
bated, Whether there could be any apportionment in this caſe 
for although there ſhould be an apportionment in caſes at f. 
common law; as where land at the common law and land in B. 
rough Engliſh are let for years, and the reverſion of the one de 
ſcends to the heir at the common law, and of the other to the be 
by the cuſtom ; and ſo of a deſcent of a reverſion to coparcene 
and a partition made betwixt them; yet if it ſhould be ſo upon 
deviſe which is the act of the leſſor, eſpecially as this caſe i; | 
the ſurrender of the tenant for life, for until then there was n 
any apportionment to be made, THE CourT much doubted, 1 
were of ſeveral opinions; and if there ought to be any apportia 
ment, how it ought to be made, Whether the tenant ſhould n 
ſhew what is due, and plead a tender thereof? or, Whether tl 
avowant ought not at his peril to ſhew the yalue of the entire? 
Whereupon THE CoukT moved the parties to agree; and t! 
thereupon put the matter to arbitration. Vide for the apportio 
28. Hen. 8. Ruſhbden's Caſe, 6. & 7. Elia. Dyer, 82. and 4. 4 
i 30. Af. 12. 7. Hen. 6. pl. 3. 12. Hen. 4. 


+ Poſt. 661. NaTE. That afterwards, in Hilary Term, 43. Eli. the calc 
' argued again, —And ALL THE Court then agreed, that the 
_ OS. ſhould be an apportionment, in regard it was not a diviſion by ti 
— act of the party, but by the law, ai. the Statute of Wills; # 
of rent on the 34. Hen. 6. where the leſſor grants the reverſion to the leſſee, 
deathof a tenant à ſtranger. They alſo held, that the bar to the ayowry wa a 
; good, becauſe that all was not valued, but part; and thi 
matter to be tried by a jury. Wherefore it was adjudged for ti 

avowant. | | | 
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Michaelmas Term, 1 


2. and 43. Eliz. In the Queen's Bench. 


Sir John Popham, Kut. Chief Juſtice. 

Sir Francis Gawdy, Kt. 1 
Sir Edward Fenner, Knt. 5 Juſtices. 
Sir John Clench, Kt. I" 
Lr Edward Coke, Nut. Attorney General. 

Sir Thomas Fleming, Kut. Solicitor General. 


+ 
* * 


Hall agaiz Matthew Denbigh and Others. "Cart 1. 
| Hilary 7 erm, 42. Elia. Roll 93o. 2491 | 
JECTIONE FIRMA of a leaſe of Francis Fuljamb, by in- A declaration in 


denture dated 1ft November, 39. Eliz. habendum @ confectione "—_ G _ 
indenture predife; and the ejectment is ſuppoſed 1 8 c 
. 39. Eliz. The defendant pleaded not guilty; and found is ſufficiently 
inſt him. And after verdi& it was moved in arreſt of judg- 2 — 
ent, that this declaration was not good, for it doth not appear leaſe was deli- 
en the leaſe was ſealed and delivered; for it might bear date at vered. | 
e time, and be afterwards delivered; and a declaration ought al- _ — 
to be certain; and therefore the common courſe is to ſay, 2. Leon. 115. 
t ſuch a day and year demiſit per indenturam, dated the ſame day 3: * — 266. 
d year —But 4LL THe COURT, after divers arguments, reſolved fietley, 6 346, 
the plaintiff, that it was well enough : for when he declares Cro. Jac. 264. 
the let by indenture of ſuch a date, it ſhall be always intended fan Eie@. 
be delivered at the ſame time whereon it bare date, if it be not gs. 1090s 
n with a primo deliberatum at another day; and he who pleads 5. Co. Dig. 275. 
deed of ſuch a date, cannot by replication or other pleading 3 Os By * 
intim it to be delivered at another time, for it would be a depar- 1735). 
e; a 5. Hen. 7. pl. 26. Dyer, 167. 221. Wherefore it was 3 - Ab. 342. 
Judged for the plaintiff, | Comp. 7: 7. 


Howel again Johns. 18 Cat 2. 
Eafter Term, 42. Elia. Rell 364. 


have a market every Saturday, and a court of piepouder every as well as a fair; 


wket-day,—The FIRST Ex RO aſſigned was, That a court of but it cannot 
#uder cannot. be to a market, but only to a fair. —But THE — 


oo held, that it well might be to the one or other. - on a different 
ya Becauſe this action is for words not ariſing in the jr bo that on 
t; for the market was holden 8th Fune, and the words (as —— 


Kai by the declaration) were ſpoken 5th June. — And it was hol- 10. Co. 73. b. 


See 17. Edw. 4. e. 2. made perpetual by 1. Rich. 3 c. 6. 2 


Michaelmas Term, 42. and 43. Eliz, In B. R. 
Hows, the ſame day. They alſo held, that this was not an achion prof 
Tant for that court; for it is only for matters of contracts, and for 25 
Jouns ters ariſing within the market, and by occafion of the market: 
batteries and diſturbances happening there; but if the words * 
1 in the ſame market, it might peradventure be other 
wiſe. | 1ST 
A TyixD Error aſſigned was, Becauſe a writ of uiry e 
damages was awarded, and no day given to the plaintiff, — Ar 
that was held to be error: but, upon view of the record, it v 
well enough. But for the two firſt errors, it was reverſed, 


Cart 3. Collins againf Wills and his Wife. ü 
An effunpie "A SSUMPSIT. And declares, That whereas the defendant 7 
— — was a ſuitor to the other defendant (his now wife, and M 


by a daughter Plaintiff's daughter), and the plaintiff offered to give with her 
to her father, to marriage 8ol. and would give no more; and Villt, the other « 
—— _—_ fendant, required gol. and without that would not marry ; and ti 
Mond give with /eme, before marriage, in conſideration that the plaintiff wo 
her in marriage. give the other 101. at her requeſt, to make the 80l. gol. afſume 
Sed vide Moor, and promiſed to repay it within a month after ſhe ſhould. be 
466. quired: and alledged in facto, that he thereupon gave gol. to f 
** 4 AP” Lefendant Wills in marriage, &c. and alledgeth requeſt after t 
15 Com Dig. Fiage, &c. The defendant pleaded non Wee and found agait 
347» him; and judgment entered accordingly, without privity of tf 
| Court. And it was now alledged, that this was an inſufficient a 
unlawful conſideration to ground this action, and made only 
deceit of the defendant, who was her huſband. — And of that of 
mion was THE WHOLE COURT ; for as well as ſhe may prom 
the repayment of 10l. ſhe may promiſe the repayment of all, 
more, ſo as her huſband ſhould be defrauded of all: and tt 
which is given in marriage, cannot be a conſideration to grou 
a promiſe ; eſpecially to charge the baron with that promit 
Wherefore, in regard the judgment was entered this Term, and! 
record is yet in their breaſts, it was adjudged that it ſhould be alte 
ed, and made gue? guerent nihil capiat per billam. And a ſuperſe 
was awarded to ſtay execution. 8 


Cart 4 Holland again Dantſey and Others. 
A writ of . F RROR to reverſe a common recovery in Lancaſbire, in 3 
ep einan . of entry; and whilſt that was depending, 2 writ of per 
Laion of da- was awarded, and an attachment thereupon. And now the defe 
nage dants, who came in by the attachment, moved, that this vrt 


Ante, 393 484. fgrepement was not grantable in this court upon this writ of 
E. Moor,6zz. FiksT, Becauſe that in the firſt writ, wherein damages were, 
5. Co. 115-b. coverable, it was not grantable. Vide 194. Hen. 7. pl. 10-—* 
1 THE Cova r held, notwithſtanding this reaſon, that it wa 
69. and Telv. granted; for more damages may be done by the waſte than m9) 
282. anſwered. jw * Mt 
SeEconDLY, That in a writ of error efrepement lies not ; for 
is here to be reſtored to all that he loſt; and therefore there 
any cauſe to ſtay him. | 
TaiRDLY, For that he comes in by conveyance of the pu 
for a common recovery is accounted but a conveyance in as. 


of thoſe laſt THE CourT would adviſe. Es adjournaivr. ſe 


'  Michaelmas Term, 42. and 43. Eliz. In B. Kk. 775 + 
Coſtard againfl Winder. Camp. 


- > 


Eafter Term, 42. Eli Roll 1. FE 


gr upon an obligation, conditioned for performance of co- A Entenet of | 

} venants in a leaſe. Upon demurrer the caſe was, That one deprivation 98 

Peer Longhem, being doctor of the civil law, and never any S 

final perſon, was admitted, inſtituted, and inducted to a benefice, riage, or bh 

ind afterwards made a leaſe for years of the rectory. The patron ſpiritual act 

nd ordinary, before 13. Eliz. confirm it. He was afterwards de- —— . 

nived by ſentence declaratory, quia mer? laicus: and, Whether | Oran oak. : 

this leaſe ſhould bind the ſucceſſor ? was the queſtion. made by him 
DovERIDGE, for the defendant, argued, that it ſhould not bind ; and confirmed = f 

ſor, being a lay man, he was never capable, and ſo the inſtitution aud ecdinarys 

merely void ; and he never was incumbent.—And of that opinion Ante, 699, | 

ws GawDY, that ſuch acts, which he was not capable to do, 3 

all not bind the ſucceflor z; becauſe upon the matter he was never ur 476. 

ncumbent : and in proof thereof was cited 4. Hen. 7. and Moor, 606. 558. 

8. Hen, 8. Dyer.—But PorHamM and FENNER © contra. For in re- 78% = - 

ard be was parſon de facto, and ſuch an one whereof the law 5 . 

takes conuſance by his induction, and the people cannot take no- 93 42 366. 

tie of any other, all acts done by him during that time ſhall bind 2. Term Rep. 

y vell as if he had been rightful parſon: for it would be miſ- 35 · 

chievous, if all the acts by ſuch averments ſhould be drawn in 
queſtion. — And every one agreed, that all ſpiritual acts, as mar- 

rape, the adminiſtration of the ſacriments, &c. by, ſuch an one, 

bring the time that he is parſon, are good. By the ſame reaſon, 

heſe temporal acts and this leafe being confirmed by the patron 

yd ordinary, ſhall well bind the incumbent ſucceſſor. —Woherefore 

they, by afſent of Gaw Dy, reſolved to have adjudged it according- 

„ CLENCH ab/ente. But for other defects the judgment was 


| Agard again King. | C4 6. 
EBT for rent upon a leaſe made to the teſtator of the defen- A jeaſe 4: ann, 
dant. And declares of a leaſe made de anno in annum, quamdin'in annum gu - 
abus partibus placeret, and that the teſtator occupied it for two e e op 
ars, and paid the rent, and part of the third year occupied it, and 2 
led; and for rent of the third year the action was brought. The years certain, | 
klendant pleaded non debet, and found againſt him: and now moved ven ac I , 
y arreſt of judgment, that this was but a leaſe at will, which i n determined. 
Kermined by his death; and ſo the action lay not for this third 
* But Gawr and FENNER held, although at the firſt it was Co. Lit. 45. 
e certain. but for two years, yet when he occupies and enjoys Te, 74 | 
Em of the third year, it is then a leaſe certain for that year alſo; 1. Vent. 3. 
E neither the one nor the other can determine the will during 10-Mod.69.162. 
in year which he had begun to occupy. Wherefore the action : Kier 7: 
i lies for the rent of that year. —PoryHam held, that it was a 3. Lev. 39 
we u vill for the other years after the two years; and then it f. Salk. 43. 
ruined by the death of the leſſee.— ET adjournatur. „ e 


ul 0 . 2. Stra. 776. 
. us ot 2288 3+ Burr. 1034. 3- Term Rep. 13. and fee the cafe of Hall v. Rich- 
Bolles 


776 Mlichaelmas Term, 42. and 43. Eliz. In R R. 
C . | Bolles againſt Hewit. 
A bond to a EBT 2 an obligation made to the ſheriff. The conditio 


ſheriff, condi- ; 
. was, That if ſuch an one, who was arreſted upon a lia x 


defendant do peared perſonally, and anſwered, &c. The queſtion upon d 
—— was, Whether this was a good obligation within che 3 
een ? for he might appear by attorney and anſwer, which perad 
venture would be accepted. —But it was reſolved, that in reg 
10. Co. 10t. a. his appearance is neceſſary to put in ſpecial bail, if the | 
a | quires it, therefore the bond is good; and ſo ruled in the caſe « 
oolverflon v. Sackford. And of that opinion was THE Coy 
here; but they would adviſe. | 


Can 8. =P | F oſter again | Taylor. 

.  Mfempftlis JA SSUMPIT. For that the defendant, upon ſuch a conſide 
for the firſt 2 tion, aſſumed to pay to him 100], viz. gol. at one day, and 5 
2 ode, at another day, and failed on the firſt day; and before the ſera 
Ante, 118. day the plaintiff brought an aſſumpſit: and, Whether it lay, « 
+= 8579. _ not? was the doubt. —And THE Cour held, viz. CLExch u 
DI. 5 b. FENNER (ceteris Juſlitiariit abſentibus), that it well lay; but the 
1. Roll. Ab. ag. Would adviſe. | 

2. Saund. 337. 2. Leon. 107. Cro. Car. 241, Cro. Jac. zog. 


Car g. Robert King againſt Mary King. 

| Hilary Term, 42. Eliz. Roll 249. K 
8 ERon of a judgment in the common pleas in an ejefione 
1 The error aſſigned was, Becauſe the ejection ſuppoſed · vas of 
fact; as in an demiſe of Thomas Bull and Ann his wife. The defendant pleade 
3 not guilty. In the record of the nfs privs, the demiſe was alledge 
yo mg in to be by Thomas Bull and Agnes his wife; ſo Agnes for An, u 
the ai prius re- ſo not warranted by the record: and the verdict and judgmet 
_ — 0 _ thereupon erroneous.—It was moved on the other part, that 
they areſe- and Agnes are all one name; and if they be not, yet in regard f 
veral names. js named the wife, Sc. although ſhe be miſnamed, it is not matt 
4. Roll. Ab. 202. Tial: and if it were material, yet it is amendable, becauſe It 
2. Roll. Ab. 135. the default of the clerk that the record of niſi prius varied fromi! 
Cro. Jac 425. principalozecord, which is the warrant thereof.—But 4LL TH 
nes __ Cour reſolved, that Ann and Agnes are ſeveral names, and i 
Cro. Car. 32. it is not amendable after verdict, becauſe it is a matter in fait, al 
ho $95: may be to the prejudice of the jury, to make them give a falſe de 
Comp. 44g. 44. dict: for if it ſhould be amended, it ſhould be to make it ach 
1. Term able to the firſt record, and that peradventure would be falſe; i 
C. B. 79. Themas Bull and Ann his wife did not demiſe. The truth 3 

that the leaſe was by the name of Agnes; and if the record of i 
ifs prius had been agreeing with the principal record, the del 
dant could not. have been found guilty of this leaſe ; and thi | 
teration ſhould be to alter the verdict in matter of fait, which u 
ver ought to be. Yide 10. Hen. J. pl. 25. 11. Hen. 6. Pl. 
20. Hen. 6. pl. 18. Dyer, 260. 2. Rich. 3. pl. 11. 

Gaw Dy and FEnNes held clearly, that this miſnomer of the / 

made it material, and avoided the whole leaſe: and it is 90 U 
ſame leaſe whereof the plaintiff declares.— But Por HAM cory 
thereof, becauſe the naming her wife was ſufficient ; and the na 
ing the chriſtian name is idle, and not material. Vide 11. 5 
and Dyer, 299. Et adjournatur,— Afterwards, Michaeima! 
43. & 44- 2 it was reverſed for the error aſſigned 


* 


The Counteſs of 8 lop againſt Crompton. 3 
| Michaelmas Term, 41. & g2.'Elis. Rl © ». 
| CTION on the caſe, Whereas the plaintiff, 2oth February, An aden on 


? 


urr 1 14. Eliz. let to the defendant a houſe, a ſtable, and three 122 1 
. 4 in Shirland, HABEN DUN to him at will; and the defendant ſee _— "agg 
en red accordingly ; and afterward, 2oth January, 36. Elix. being negligently 5 
eg polſeſſed, tam negligenter et improuidè kept his fire in the ſaid , wo, 
Ie, that through default of good keeping thereof, the ſaid houſe, premiſes were 


ble, and barns were burnt down, to her damage, &c. urned down. 
UL de defendant pleaded not guilty ; and after verdict it was moved Pot: 784+ - 
reſt of judgment, that this action lies not againſt a tenant at 3. Levinz. 356, 
|, who burns the houſes by negligence : for againſt a tenant for's: Mod. 181. 
or years, or other particular tenapt who comes in by demiſe of n 
party, an action lies not for waſte at the common law. By the Dyer, 131. 

tej an action is given againſt tenant for life or years, but tenant Godb. 22. 


— 84 2 7 Dr. & Stu. ' 
il remains as at the common law; and there is not any remedy Lut. = u. 128, 


iſt him for voluntary or negligent waſte (a). On the other part 4. Mod. 12. 
glad, that although waſte lies not for a negligent or permiſſive 2 461.10. 
te (for it is not given by any ſtatute, becauſe the eſtate of tenant Skin. 5s. 


vill is uncertain, and by reaſon of the uncertainty he is not bound 1. Salk. | 12 
air it), yet for a voluntary negligence which deſtroys the thing — Rep. 


uſed, or for a voluntary r whereby the thing demiſed 3. I. ev. 359. 


„ an action well lies; as Lit. fol. 15. is, t hat treſpaſs lies where 1. Roll. Abr. 1. 
it at will cuts down the trees; as it lies againſt a ſhepherd who Bog — 


* n the ſheep committed to him. So 12. Edw. 4. pl. 18. if a 
* Tol goods waſte them, action upon the caſe lies; and 14. Hen. 
4 43. Ew. 3. pl. 25. 8 « Aion ſur le caſe,” 25. and 
N . Her. 8. Roll 555. The Earl of Oxford v. Marning, an ac- 
* | on the caſe was brought, ſuppoſing that the plaintiff was te- 


for life; reverſion to the king in fee; and the defendant was 
dt at will to the plaintiff, and cut down ſixty oaks, and carried 
away, by reaſon whereof the king recovered the place waſted, 
tredle damages againſt the now plaintiff; but no judgment can 
und therein, Another precedent was cited, Mich. 22. Hen. 7. 
70. Cricoft v. Nichols, where tenant for years made a leaſe of 
kl thereof for a leſs term of years to the defendant; an action 
the caſe was brought againſt the defendant, for negligently 


* $ bis houſe : but there is not any judgment to be found ther 

% herefore, &c. ” Hr ps [52 

ez k | | | 1 

b of | iLL THE CourT held in this caſe, that for the negligent Ante, 481, 
gel ag, this nor any other action lies; for he comes in by the act 
at * and it was his folly that he did not provide for his 

ich 


tPornan and Fenner agreed, that if leſſee at will cuts (3) See this caſe . 
res, an action of treſpaſs well lies, becauſe he voluntarily moved again, 


| the thing demifed : ſo where a thepherd kills the ſheep. mentor the 


8 os gent keeping of his fire, whereby his houſe was geſe 
\ n lies —Wherefore it was adjudged for the defen- firma 

0. [0 Te” Poll 184. 
(a) See 6. Ann. c. 31. pores 


, Pf Dighton Bougl. 658. 


c cons 


2. Hex. 4. pl. 18. Bn 
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ca 11. Dighton againſt Bartholomey, 
 Michaelmas Term, 41. & 42. Eliz. Roll 354. | 
An afault and RROR of a judgment in the common pleas, in treſpaſs 
_ , K —9 aſſault, battery, and impriſonment.— THE Figsr Fxxc 
concord ether aligned was, For that the defendant pleaded there, in bar, 2 ch 
feder, it is cord; but it was not with ſatisfaction, and ſo no plea; alſo, x; 
r 4 was pleaded, it was not for the ſame treſpaſs, and ſo void. And 
Aue be foined, the iſſue is taken thereon, and found for the plaintiff, and jud 
abe error will be ment given upon the verdict, where it ought to have been given 
— the the inſufficiency of the plea: for an iſſue taken upon a void plea 
Ante, 266. 455. merely nugatory and idle, and the verdict there void. As if in de 
Poſt. 881. the defendant had pleaded not guilty, and iſſue be taken there 
* Die. THY and a verdict is found, yet it is void; and judgment ought not to 
a an ALL THE COURT held, that although this, plea 
8. — 85 ill, ſo as the plaintiff has demurred thereto, yet it is not merely ve 
Ld. Ray. thy for concord is a good plea in this action: and although it be nox 
ee ciently pleaded, the defendant thall not now, after verdict, take 
vantage thereof. But it is aided by the 32. Hen. 8. c. 30. of Ii 
Miſ- joined. And to that purpoſe a ſtronger caſe was cited to he 
judged in the exchequer chamber, upon a writ of error out of 
(a) Ante, 455. court (a), where the defendant in debt, upon a ſingle bill, plea 
3 Ave; payment without acquittance, which made not any colour of pig 
yet iſſue being taken thereupon, and found for the plaintiff, 
cauſe. although it was an iſſue miſ-jained, yet it was a proper iſſu 
this action, judgment was here given for the plaintiff, and 
judgment was affirmed. And when a proper iſſue is joined in 
action, although it be upon an ill plea, and it is found by verdi 
is holpen by the ſtatute. a 
How judgment A SECOND ERROR aſſigned was, Becauſe the offence is alled 
in treſpaſs ſhall to be before the pardon of 39. Eliz. and thereby the offence to 
ir halledged be. queen is pardoned ; yet the judgment is ideo capiatur, where it 01 
fore a general to have been a nibil only for the queen; and the entry ö vl 
pardon. ſuch caſe to ſay, de miſericordid nihil, or non cafiatur (I), quia ps 
s natur. But Kur and the clerks ſaid, that ſometimes they u 
1. Roll. Abr. enter it accordingly, and ſometimes not. And THE COT! 
1 it to be no error, quia non conſlat that he was not a perſon exce 
1. Brownl. 211. Wherefore the judgment was aftirmed. | 


Yelv. 126. 5 Co. 49. Salk. 84. 4. Hawk. 559.—(5) See 5. & 6. Will. & Mary, & 1. 
Carth. 390. 5. Mod. 265. Ante, 769. 8 
Ras fo; Watts again Brains. 
No words or THX plaintiff brought an appeal of murder for the death 1 
geſtures, how- 1 huſband; to which the defendant pleaded not guilty. 
will r evidence at the bar it appeared, that two days before her buibi 
micide from death, he and the defendant ſighting, upon a quarrel then bet 
the crime of them, the defendant was hurt in that fray; and the third 
_— — , after, the plaintiff's huſband paſſing by the defendant's ſhop, 
verdie without defendant purſued him faddenly, and the huſband's au” 
being agreed, towards him, ſo as he perceived him not, the defendant i 
n be him upon the calf of his leg, whereof be inſtantly died. 
Aut. 695. defendant to excuſe himſelf affirmed; that he who was ! 
| he came by his ſhop, ſmiled upon him, and wryed bis * 
Noy, 171. him, and therefore, for this mocking of him, he purſued bin 


5 — 2 45 was much inforced by the defendant's counſel, that it W357 
| ; « % 1 
Hob. 111. 1 432. R. 1 89. Kely, $5» G1 Is | 31. Cro. Jac. 2. 6. 12. — $30 


ones, 
296. 7. St. Tr. 422, Styles, 467. Foſter, 316. 1. Hawk. 124 1. Hale, 455 
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poſe of quarrel ; and ſo tbe ſtroke, is not upom any precedent malice 5 Warrs 
A therefore it is not murder. — But ALL}THE, COURT: ſeverally . 
ered their opinions, that if one make a wry or diſtorted mouth Nn 
he like countenance upon another, and the other immediately 

lues and kills him, it is murder: for it ſhall be preſumed ta-be 

zice precedent; and that ſuch a ſlight, provocation was not ſuffi- 


nd . ground or pretence for a quarrel; and ſo delivered the law.$0 

| jud ure, that it was murder, although what the defendant. pretend- 

ven | had been true. 5 3 e 
plea I Whereupon the jury going from the bar, notwithſtanding the Jurors fined for 


dence was pregnant againſt the defendant, eight of them agreed Fiving a e. 


id him not guilty; but the other four withſtood them, and 
ot to ad not find it but to be murder. On the next day, morning, derts 5 
lea of the four agreed with the eight, to find him not guilty; and Vaugh. 1 
ly ve trwards the other two conſented in this manner, that they ſhould 1. Koll. Abr. 
ot f noi and offer their verdict not guilty z and if the Court diſliked 29 ; 
take reof, that then they all ſtiould change the verdict, and find him Pyer, 9 
of M. Upon this agreement tbey came to the bar, and the fore- 1. Burr. 254. 
o be n pronounced the verdict, that the defendant was not guilty. 2 
t oe Court much miſ-liking thereof, being contrary to their direc- B. R. 11. 
ple examined every one of them by the poll, whether that was his Rü 670. 
of pee? and ten of the firſt part of the pannel ſeverally affirmed 
diff, r verdict, that the defendant was not guilty: but the two laſt 
r ioc med bow they agreed, and diſcovered the whole manner of their 
and ment: whereupon they were ſent back again, and returned, 
cd BT found the defendant guilt | 


for this practice, Harris, the foreman, was afterwards fined 190 
ts: and the other ſeven, who agreed with him at the Þrit, every 

dem was fined gol. The other two, who agreed with the eight, 

lough they affirmed that it was becauſe they could not endure or 
out any longer, yet becauſe they did not diſcover the practice, 

d examined by poll, but affirmed the verdict, they were fined 


i jp of them at 20. and all of them impriſoned. - The other two 
ey v dilmilſed, yet blamed for ſuch a manrier of conſenting in abuſe vide Barnes, 
Th El Court. And afterwards the defendant was adjudged to be 22 


| Dalton againſt Hamond. Cart 13- 
n. KCTIONE FIRMA. upon a leaſe of Hobertt, the defendant The non-pay- 


being tenant to one Luther, a copyholder of the manor of ment of an un- 


ch of 2 was holden ter. Curiam, that if the lord demands an — — 
1 cradle fine of his copyholder, where the fine is uncertain, if tom is uncer- 
eV awer It, it is not any forfeiture of his copyhold; and it was 1 | 
a bf vas cited in one F Caſe. It was alſo holden, — Pp 
Vere the fine is certain, the heir ought to tender it upon his where it in cer- 


er to be admitted; otherwiſe the lord is not bound to admit t2in, it ought to 


ſh * * 1 - 
= ut where the fine is uncertain, he needed not to bring it, — _ 
LY be knoweth not what be ought to bring; but the lord where there are 
ied be aſſeſs a fine and admit him, and he ought to have con- ſeveral eſtates, 
* there muſt be 


at time for the payment thereof; and if he pays it not, the ſcreral fines. 

Way ſeize all as forfeiture. It was alſo reſolved, that if divers Ante, 351. 

. deſcend to one heir, the lord eannet demand one fine "I 

4 all, but' he ought to demand ſeveral fines : for peradven- g . 

« . © Moor, 64. Co. Lit. 59. b. Co. Cop. 160. Gilb. Ten. 219. f. Mod. 120. Wood's 
kn. „ , 307. Fitzg. 267. 1 Peere Will, 63. 66. 3. Peere Will. 63- Ld. Ray, 1934 

445+ 1044. 1070, 3. Hurr. 1717, Dovgl. 729 | | 
| | & 5 & Sos ture 
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Dir ron ture the heir may accept of the one at the fine aſſeſſed, and re 
"ogainft the others upon ſuch fines. .* 


HamonD. [ 
Care 14- | Wigley againfi Black wal. 
If « condition RESPASS. The defendant pleaded a feoffment from the: 
, conſiſts of two 1 tiff. The plaintiff ſhews, that it was upon condition, th 


fkich « he payed 200l. at ſuch a day, and 10l. for every fodder of 
is not poſſible z * which ſhould be delivered unto him by the feoffee, or his n 


| thay — « and ſhould make a ſufficient leaſe for one-and-twenty ye; 

| ought to be per- ** Black-acre, parcel thereof, that the feoffment ſhonld ben 
formed. and ſhews the payment of the 2091. and that the feoffer ha 
44. Ede. 3. vered fo many fodders of lead, and that he had paid 10 
30. every fodder; and that Black-acre was parcel of the land » 

5. Co. 22- the feoffment was made, wherein the feoffee yet continued i 


A ſeſſion, and fo he could not make a leaſe thereof; and that h 


Co. Lit. 206. a. performed all the conditions, he entered, &c. Whereupon 
ä — Cen. demurred. P 

0 FrgsT, Becauſe it is not ſhewn that he paid for the lend 

vered him by the feoffce's means; for that he ought to have de 

well as for the lead delivered him by the feoffee himſelf; whid 

holden to be a manifeſt fault. 8 

* SECONDLY, Becauſe jt is not alledged, that the leaſe of [ 

- acre was made, &c. For although he cannot make a goo! 

yet he * make a leaſe by indenture, which ſhould beg 
ange | Reged 

" - na and CLENCH held, that he needed not to ala 

performance of that port of the condition, for it is impoſſibe 

performed; and if he perform that part which is pofiidl 

performed, it fufficeth. For when a condition confifteth e 

parts, and the one part is poflible ro be performed and the 

not, this is a good condition: if he performeth that parte 

condition which is poſſible, it ſufficeth : but if the condition! 

gether impoſſible, it is void. And here he cannot make 2 

ent leaſe, for the feoffee is always ſeiſed; and it is not intend: 

he ſhould make a leaſe by efloppel, the words being that he! 

make a ſufficient leaſe. Wherefore, &c.— But for the fri} 

was adjudged againft the plaintiff. 


Carr 1G. h | _ Criffith's Cafe. 


Word in te A CTION for theſe words: Thou haſt ſtoſen my mate, 
ab ab ſentedſt to the ſtealing of her.” The defendant plea 
" guilty, and found againſt him: and after verdict it was mo" 
Cro. Jac. $30. an action lay not for thefe words, for they are in the du 
ach. 45- 103. and as to the laſt word, it lies not; for be may be ſiid to 
| ſenting, becauſe he did not contradict it. And of that opt 
 FennER and CLENCH, being only. in court, and unde 

| querens nil capiat per billam. © 1985 


Canis.» The Lady Ruſſel and Wood's os, 
If the ſheriſff 1 AD RUSSEL, and. Wood were returned by the 1. 
fre, I., to have. ade neem! upon ch bil, 
the bailiff of a directed his warrant to execute his writ.— WILLI4%% 


liberty, it muſt „ | 
appear that he had reterns brevim; and ſuch return is not traverſable. Palm. 363. 


ns 


. 
* 
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" d that this return was inſufficient, becauſe it doth not appear Lavy Rust 1 
dee bailiff had retorna brevium, which ought always to be men- I _ . 

d upon the ſheriff's return; as 33. Hen. 6. pl. 20. g. Ed. 4. cat 

10 2, Hen. 4.—And aLL THE Coux r agreed, that it ought , Rol. 487. 

e been ſo, if he returned it as a return of the bailiff of a liber- 2. Jones, 197. 

t he here returns it in his on name, whereof it ſhall be in- 2 28 

l that it was his own bailiff; and although he names him in alk. 586. 

nurn, bailiff of a liberty (a), that is but a void addition. Yelv. $1. 

d then it was prayed, that they might be admitted to traverſe 3 k 8 

return, becauſe it is falſe, according to 4. Elia. Dyer, 212: Poller, 362 

z precedent was cited in this court, 13, Ed. 4. Roll 3. and $- Co. Dig. 440. 

inthe common pleas it is uſual to admit a traverſe in ſuch caſes. * Sap "a aj 

he clerks ſaid, that the courſe of this court has always been to 2. Ter. Rep. 85. 

ſuch traverſes, and that the precedent of . 13. Edw. 4, which Dyer, 213. 

d, could not be found. Wherefore PopHaM and THECouRT 

anded, that precedents ſhould be ſearched, whether a tra- 

had been admitted in fuch caſe; and if it could not be found 


thele times to have been admitted, then it ſhould not be 


(a) Sep 13. Ged. 2. c. 14. ſ. 6. 


Gumbleton againff Grafton. c n. 

ON upon the caſe; ſuppoſing that he delivered to the de- A venire facias 
endant certain wools to keep, and the defendant had convert- and difrimgar 
wo bis on uſe. L he defendant pleaded not guilty; and {#9 92 he 
wanſt him,—GoDFREY moved in arreſt of judgment, for helped bys 
e venire facias and diſiringat bare tele upon one and the ſame verdid. 
bu CA DT and F&NNEK held, that it is aided by the ſta- a. > 
3% Hen, 8. c. 30. of jeofails. | | 1. Brownl: 14. 
oxdLr, He moved, that the declaration is not good, becauſe Converſion is 
geh not that he loſt them; and the converſion doth not ng 5 
I the property from him, but that he always may have K Ante, 7/g6. ; 
; = 18, __ 4. pt 23. But GawDy and FENNER held, abr t. 

non well lies; for the eon verſion takes away the property Ce, s . 
„ and it is an offence for which this action lies 1 1 . * 105 
ind Dyer, 22. Core's Caſe. Wherefore, cateris Fuftitiariis 

it was adjudged for the plaintiff. Ke 5 oe | 


Harriſon againſt Nowel. Ca 16 


R of 2 judgment in Doncafier. The firſt error aſſigned Judgment re. my 
: g 3 ö gne Judgment re l 
| For that in this a hit the jury found for the plaintiff, — A 


* a ent 
damages, « gccofrane os z” whereas it ought to verdict.—See 


n  eccaſione non performationis a umptionis,” —Secondly, ante, 677-,and. 
a the judgment it was omitted, that the defendapt ft in dd. 
ad for both cauſes Fennes, being only there, held 

agent was errgnequs, and it was reverſed. v4 


The Earl of Pembroke againfl Syms.. C4411 


= Upon demurrer the caſe was, The Earl —— MA. grants a 
. "uleiſed of the manor of Stake-Trifler, -whereto the lieu- walk ina fore 


al the foreſt of Fremeſel-avod appertained 1 and ſhews, f. his heir con 
a another walk in th firms it, and | 
e Thi in the ſamc foreſt, v noi to, that the grantee ſhall not cut down any - 
0 18 2 good condition, and extends to both the grants, tho' the foil is not 
* properly relates only to the thing (viz. the walks) conveyed. 


that 


N 
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| * dale avait, the other called Breucombe- wall; and preſctibes, 


FinsT, Becauſe the condition, that he ſhall not cut down 
ſuper premiſſa, is void; for there is nothing granted but the 
and trees cannot be ſuper præmiſſa, which refer only to thet 
granted; and therefore it is impoſſible and void: for a cond 
is to be taken ſtrictly according to the words, and not by int 
ment; and therefore it is not good, as where one grants ren 
ing out of the manor of D. upon condition that he ſhall no 

EP down trees ſuper peemiſſu. So a grant of a warren vith 
a condition, is à void condition, for the impoſſibility.— And df 


opinion was G- Wr. 


5 SsconnLy, Admitting it ſhould be taken to extend to the 
growing within the walks, yet it ſhall not be intended by thi 
præmiſſa to extend to Bretucombe- all, which is only con 


but to Staverdule-walk ſolely, which is thereby granted. 


But they all reſolved for the laſt point, that this word * pr 
extends as. well to that which is confirmed, as to that wi 
granted; for that extends in this ſenſe to prementionats, andt 


27- ce st. . his entire grant. 


Cro. Car. 421. N N 8 
And as to the frſt, art; THe JUSTICES, except Gaw®! 
that here * præmiſſa ſhall not be intended of the office 
walks itſelf, for that would be inſenſible and impofibe 
- therefore it ſhall be conſtrued, as reaſonably it may be, 
trees growing within the walks. And although premyſo 
perly relation td the thing itſelf, which is granted, jet 
cannot have ſuch cbnſtruckion, it ſhall be as it may well ſta 
Ante, 1% reaſon. And he whs hath the cuſtody of the walk, bub 
| cuſtody of the ſoil itſelf,” and of the things growing the 
the herbage, and pannage for the deer; which is the reaſon 
if the keeper of 4 park cut down the trees, it is a forfeiur 
office, for it is an hurt to the game; and therefore ths 0 
js neceſſary and reaſonable. And they denied the caſts oft 
of a rent, and ths cuſtody of a- park; for if ſuch a conditi 
annexed, it were good. © Wherefore it was adjudged for Xx 
ne ene 


+ 


* 


U 


% 


ON FOR WORDS. Whereas he was gaoler of Maidſſone, Words not ac · 
hat the defendant ſpake theſe words: „ Heath hath let forth tionable. | 
ſoners out of the gal, and had his part and ſhare with them; 
1d by that means be came to his goods: he had not a ſheet to his 

1 before he let them out of the gaol tq ſteal them.” After ver- 
for the plaintiff it was moved, that an action lies not for theſe 5 
\ For as to the firſt, he may let priſoners out, being ac- 
al, and to have fees of them, and thereby he may have ſhare, 

get his goods by that means: and for the laſt words an action 
ot; for it doth not appear that he had any ſheets at all, nor 
werred that they ſtole any ſheets for him.— And of that opi - 
ms THE WHOLE Cour. Wherefore it was adjudged for 
lefendant. | | | Es | 


Duncomb againſt: Reeve and Green. ess ate 


ESPASS, for the taking of certain raw hides. The defens If a defendant 
lint juſtifies as bailiff of 1pfwich, by cuſtom there, that if any vfificsdiſtrain- | 
er kills any beaſt within that town, and ſells the fleſh within a Freſcription 
market, he is to pay two-pence for every hide: and that the for the toll of it, 
; may diſtrain the hide for the two-pence, if it be denied; and _— 3 
ties for that, &c. The plaintiff replies, that after the diſtreſs the hide after 
—_ _ the hides, and ſo converted them to their tbe 1 
&, The defendants by rejoinder, ſay, that they tanned them, leinen 

ſe otherwiſe they * . — 8 the its — 4 7 - 

Fdemurred.— E CourT held it to be an ill plea : for the ee and 


n to diſtrain doth not enable them to tan; for that is tortious, 3 


le thereby the property is quaſi altered, and the marks to Ante, 454. 
them are taken away from the owner, ſo as he cannot have ae bret 
gain. And although one may in ſome caſes meddle with 1. Ro 145 wor 
e 2 diſtreſs, where it is for the owner's benefit, as PoPHAM Dyer, 121. b. 
% where one diſtrains armour, he may cauſe them to be ſcour- Pond 393: 
wid ruſt; ſo if one diſtrains raw-cloth, he may cauſe it to be Yely. 58. Fg 
, for it is for the owner's benefit. But here this tanning is not Cro. Car: 76. 
benefit; for it, takes from him the notice of the thing, and 4-334 

| means of taking away the thing itſelf z for he cannot have Noy, bo 


g ovledge thereof to have it again. Cro. Jac. 147. 
preſcription alſs for the payment of two-pence for every — 


* the fleſh is ſold within the town, cannot be maintained 6. Mod. 216. 
i Ihould be paid for that, although the hide itſelf be (old elſe- r 4 248. | 
The rejoinder alſo is a departure from the bar. Where- 2 4 
Was adjudged for the plaintiff. | 2. Wil 313. 
| 3. Wilf. 20. 2. Term Rep» 


Counteſs 
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Carr 21. Counteſs of Salop again /f Crompton. 


Caſe will ot lie "25 caſe was now moved again, and ALL THE ] USTICEs r 


of the leaſe is determined by this act done, which his eftate U. 
z | 

tr and 15. Ed. 4. pl. 20. and 2. Hen. 7. pl. 11. that if a bailiff Jer 

Co. 3 the thing delivered, treſpaſs lies: and where a ſhepherd will n 

Fleta, bk. 1. keep his ſheep, but ſuffers them to be drowhed, action upon 

2 3 caſe lies, becauſe he there took upon bim the charge. But here! 

4 Salk. = takes not any charge upon him, but to occupy, and pay his ren 

1.4. Ray, 188. and none will affirm, if a leſſee at will ſuffers his houſe to fall dov 

S. 202. 6. that an action ſhould lie againſt him; for he is not bound to 

ir it. | | | 

To this difference of voluntary and permiſſive waſte, Porn, 

CLENCH, and FENNER, agreed. And PorHam faid, there 

difference betwixt an intereſt and an authority: for if a man h 

an authority to. do a thing in general, action of treſpaſs lies; 

| where a man hath an intereſt during that time, his misfeaſance (t 

not be puniſhed by a general writ of treſpaſs. But as it hath t 

faid, if a tenant at will cuts down the trees, or pulls down the houſc 

a general action of treſpaſs lies; for thereby his intereſt is determi 
ed, and he is become a ſtranger, for that he voluntarily had d 

ſuch an act, which could not be done by his intereſt, and determi 
the will. Wherefore judgment was given accordingly. 


ö bee 6. Ann. Co 13. # 


Carr 23. OY 7 ar Crouch againſt Fryer. 46% 
The copyhol- PROHIBITION for ſuing for tithes, &c. Wherein is ſurmile 
— 2 - That the biſhop of Winton was rage in — - the _ 

ibe 3 iſbops-Walton, whereof the plaiotiff is a copyholder in tee; 
arms" ta oO — and bis predeceſſors from time whereof, &c. had been | 
"x 51. trons of the church of E. whereof the defendant is parſon ; andi 

— he and his predeceflors from time whereof, &c. and all his farm 
Moor, 219. and-copyholders of the ſaid manor, had been diſcharged of ith 
4 &c. ; and ſhews, that this land is ancient copyhold of the mat 
7. Roll Ab. sg. demiſeable from time whereof, &c. and becauſe the parſon | 
Noy, 132- for tithes, and the 'court chriſtian would not allow of that plez 
2. Dany. Ab. diſcharge, he brought the prohibition. And upon this ſurmil 
Gab. Ten. 309; defendant demurred, A 5 

TaxrizL p, for the defendant, moved, that the ſurmiſe * 
on tho mſh ot ſufficient to ground this prohibition; for although the bil 
Hill, 3. Burr. himſelf, being a ſpiritual perſon, may preſcribe to — 
3275- in point. &c, becauſe by intendment they might be ſo before the 

Lateran, by reaſon whereof their farmors for years, ol m_ 
will, might be ſo diſcharged, becauſe they are the poſſeſſion | 
biſhop bimſelf, as it hath been adjudged in Wrights Coſt; 
it is not ſo for copyholds, which are alſo grounded by a 
fore time of memory: ſo it cannot by intendment be the 


of the biſhop at the time of the {aid council, but had continued 


Michaelmas Term, 42. and 43. Eliz. Id B. R. Ls "_ 


the hands of the copyholders a long time before; for otherwiſe it Czoven 
could not be copyhold. And in 29. Eliz. it was ruled, by advice ates el 
fall THE JUSTICES, upon a caſe depending in the exche quer 
hat although the queen Thall not pay tithes for her own poſſeſ- = . 
fons, becauſe ſhe is perſona mixta, and ſo might well retain'them; 
wt if ſhe grants them by patent in fee, or her copyholder of in- Ante, 5 i 
leitance, they ſhall pay tithes, for they do not participate of the Jon, — 9. 
qeen's prerogative therein: and this copyholder, who was before IEP" 
line, Kc, cannot preſcribe; for then there would be two times of | 
pemory, which is repugnant in itſelf, | 2 

Cox g e contra. © For although a lay perſon, at the common law, 
culd not preſcribe to be diſcharged of, tithes, becauſe he is not 
renMczpable of ſuch ſpiritual things; yet, as being tenant to a ſpiritual ' 
corporation, he may preſcribe in them, but not in himſelf: for all 
thoſe copyholds are derived out of the manors, which were the 
wſefſions of the biſhop, and the freehold yet abides in the bi- r. Salk. 365. 
bop (a). For this preſcription is for the biſhop's benefit, for (a) 1 
hereby he ſhall have the greater fines from his copyholders: eſpe- feet old . | 
uly the lord of the manor, who hath the advowſon, may ſo pre- lord, and a pre- 
cribe ; becauſe it may be it was ſo at the foundation, that he and —_— Cu Oh 
is copyholders ſhould be ſo diſcharged: which is the reaſon, in be pleaded 3 
atu's Caſe (0), that the lord of a manor, in reſpect of a recom- exempt them 


douſd ene given to the parſon, ſhall have the tithes af his tenants. — gue by 10 
ernie ſo Piget v. Hern (e) was ruled. = N Hes. B. c. 13. 
10 Put PorHAM and FENNER held, that e e is ill; Burrow, 1278. 


mi use the copyholders are intended to be before the council of 
tran, at which time every one might give his tithes where he 
old: and ſpiritual perſons might preſcribe to retain thEm to them- 
les; but they ought to preſcribe in themſelves and their prede- 

lors, and not in a que efate'of the manor : and then a copyholder 

urot preſcribe to retain them himſelf, and ſo by conſequence he 

not preſcribe to be diſcharged z but a biſhop may preſcribe to 

ne the tithe of his copyholders, which ſhall be good againſt the 

ron. And upon the ereCtian of the patronage it could not be 

wred that copyholders ſhould retain their land diſcharged, which 

is ſhould be out '6f the lord's poſſeſſion; and they ought to | 

pointed how they ſhall go by him who had then the po 

lan before the council made, and that was intended to be the 2. co. 45. a. 

kpjtolder himſelf, But of leſſees for years it is otherwiſe; for Ante, 3. " 
&) ſual be intended to be the poſſeſſions of the biſhop himſelf „ 
lie time of the council. Ga w Dr and CIlxxNcH doubted thereof. | "187 
refore adjournatur. 8. Edw. 4. . 13. | | $64. 

Note, That in Eafter Term, 44. Eliz. this caſe was argued, 

an; and then Gawby, FENNER, and YELVERTON, relolved, Ante, 704 , 


v0 this preſcription was good; for all copyholde are derived out 
harge be manor; and it ſhall he intended, that this preſcription had 
= " mmencement at ſuch time when all was in the lord's hand; 


the one preſcription is not contrariant to the other, although. . 
a vere from time whereof, &c.z for the one ſhall give place 
te other : and this objection may. be, where a copyholder pre- | 
* for common, or the like, which is uſual. — But Por RAM Yelv: 3. 
former opinion : yet, notwithſtanding, it was adjudged 
(5) Ante, g89, c) Ante, : 
| $87 (+) | 28 Royal 


286: Michaelmas Term, 4 2. and'43. Eliz. In B R. 
C40 24. | Royal against Peckham. 


| $landerous rio for theſe words: Whereas he was indicted of f 
digs? | felopy, for robbing. of the defendant, and was 9 f 


| -cxprelied, are acquitted thereof before the juſtices of peace of the county of Ns. 
28 my folk; that the defendant. ſaid of him, “ If Mr. Haſet and one 4, 
„  & (juſtices of. peace of the ſaid county) had done juſtice, Ron hal 
B. R. H. 3390 « been hanged for | robbing me.” The defendant pleaded not 
guilty : and after verdict it was moved, that an action lay not fot 
theſe words, becauſe it is not a direct affirmative that he robbed 
him; and, being acquitted, he cannot be endangered by them, and 
therefore no loſs: and the ſlander. is rather to the juſtices of peace 
than to the plaintiff. —But THE Cour held, that the action vel 
lay; for although he were acquitted, yet he thereby ſlandered the 
plaintiff; wherefore the action lies: and they are quaſi a preciſe 
affirmative that he was the party who robbed him. And it vu 
adjudged for the plaintiff. | * 


de | Symcock. againf Payn. 


Afengle will ASSUMPSIT- For that the defendant, in conſideration that 
— — the plaintiff had let unto him ſuch land for a year, promiſed 
deba on a cn unto him ad tune et ibidem to pay pro firmd terre 'predifle at th 


tract. car's end twenty pounds. The defendant pleaded non ofung/t i v 
Pes. — * found 9 It was alledged in arreſt of judgment, iſ: 


I. Roll. Ab. 2. that the action lay not; for it appears to be for the rent, for whid 
* 598. debt lies.— But aLL TBE Cob r (ab ſente PoyHau) held, tha 
car. 343- the action was . maintainable; for it is not a rent, but a ſum it 


* groſs; for which, he making a promiſt to pay it in conſideration gh *" 
4 . 5 the leaſe, the action lies: and it was adjudged for the plaintif th; 
— 128. But afterwards, becauſe it was but a mere debt, for which an «n__n" 


Pougl- 5 tion of debt lies, and it is but a $ontraQ}, it waz reverſed, 


C481 26. * A Ingolſhy agamſ J ohnſon. * 
A md to pay TYROHIBITION for » ſuing! for tithes of dry cattle. And fo =: 
-=_ —— of P* miſeth, That he uſed to pay the tenth ſheaf of corn, rhe tg ico 
faQion of ano- cock of hay, the tenth fleece pf wool, the ſeventh calf, and the pu real 
ther ſpecies of hin 
tithes is bad. Das 
Ante, 446. the 


Moor, +78. gos ſo after thut rate for lambs and tote z and that it was in fate 
Roll Ab. 6fi. for the tithes of all dry cattle; and for all ather tithes ef corn, f 


2. Leon. 50. and cattle And it wis thereupon moved; that this ſurmiſe 5% lay 
$travge, 783 ſufficient; for that which be uſed to pay is but the tithes in kn for 
154004108 and therefore cannot be in ſacisfaQion for the tithes of other thinly cor 
- than themſelves; —And this was the opinion of THE wHYT * 
Covgr. But if he had made this preſcription onty for hu M =! 

cattle, for his phongh, or to manere his ſoil, it had been abe the 

viſe Bet this genera}-preſeription «cannot be good: for in wm 

thereby he would excuſe all feeding cattle, although be kept 53 N 


or more, which is not reaſonable. - Whereupon conſultation 
awarded. . N 


VTICILACP 
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Michaelmas Term, 
. and 43 Eliz. In the Common Pleas. 
Si Edmund Ander ſon, Kit: Chief F uſtice N 


Thomas Walinfley, E/ ũꝶu. _ 
George Kingſmil, E . Fulle. 
Peter Warberton, E/. ) EN 
Sir Edward Coke, Kut. Aior ney Gener al. | 

Sir Thomas Fleming, Kut. Solicitor General. 


| Holwood - againf Hopkins, | 5 | o 1. 


CTION for theſe words, ſpoken to the plaintiff's ſervant, viz. Spiritual defa- 
1 Thy miſtreſs is an arrant whore, and would have lain with M100. M08 
me ſeven years ſince, and I would not, unleſs ſhe would go to at common law, 
« the hedge.” It was alledged in the declaration, that ſhe was in though a ſpecial 
communication of marriage with J. S. who was ſeiſed in fee of damage — 
and worth 200l. per annum; and that by reaſon of theſe words ſhe that the worde 
lot her marriage. The deſendant pleaded not gyilty, and it was e ſpoken for 
bund againſt him. It was now moved, in arreſt of judgment, by the 2 
WarBERTON, that an action lies not for theſe words; for the enſues. ; 
words are ſpiritual. ſlander and defamation, and puniſhable: there, 
and not by our law; for our law: cannot: take conuſance, nor try . | 
whether one be a whore, or not: which is tbe reaſon in 27. Hen. 8. 329. ö 
that for calling one „ where, or “ heretick,”. an action lies not 1. Com. Dig. 
in our law, 5 3 185. 194- 


89 „ | | J Ld. R „ ö 
And of that opinion were 4LL TE CourT; But they 446. 71. 


held, that if the words had been ſpoken to him who was in 2-Salk.692.696- | 

communication to have married her, ſo as it had appeared that he vm 

purpoſely intended to hinder the marriage, the action had been 115. : 

manainable for the loſs which ſhe ſuſtained ; but when they are 

oben generally, although peradventure an hindrance comes by - 

realon of them, yet ran; of co) and therefore for ſuch collataral 

hadrance it is not reaſon the action ſhould lie. It is not like Anne 

Dover f Caſe, 4. Co. 17.3 for there they were ſpoken, as appears by yu... 1688. 

the record, to him who was in communication with her to. marrx 

ber. And the words were, , Will you marry. her ? ſbe hath. had 

"A child, or two.” And the having a baſtard.. is triahle by our. ! 

— and puniſhable, and ſa not like to the caſe in queſtion; And 

r te calling one baſtard an action lies; for baſtardy is triahle by 

dur hu. And to ſay, Such à tavern or inn id 2 bawd 7-houſe,” 

a ation: well lies, for the temporal loſs which. they ſuſtain, by 

alen thereof. Here the words being a ſpiritual defamation, and: 

lere puniſhable, the damages ſuſtained by reaſon. thereof are but 

5 and by conſequence ſhall not alter the nature of the action. 

herefore, after divers ar ments at the bar, and upon view of 

40 Fecedent of Anne Davies's Caſe, it was adjudged for the defen · 
i that the action lay not. 


160 
* 


1 


| 
| 
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Cart te |  Thaxbie againſt Smith, | 

| Eaſter Term, 42. Eliz. Roll 939. 5 
When any part A CTION for theſe words, Thou wert forſworn in the 5 
— {rod may is A « ters-hall, and didſt rob the hall, and deceive the — 
— ſhall 4 of twenty pounds.“ The defendant pleaded not guilty; it vat 
ave judgment. found againſt him; and now alledged in arreſt of judgment, that 
10, Co. 130. an action lies not for theſe words. — The plaintiff declared, that 
oo 8 5, the Company of Carpenters in Londen. were corporated from time, 
Cro. Car, 328, &c. and conſiſted of maſter, wardens, and company; and that 
the plaintiff was elected maſter; and that he had the goods and 
the money appertaining to the Company delivered unto him, and 
was ſworn to render an account at the end of the year: and fo he 
could not rob himſelf, but it is only deceiving of the truſt commit. 
ted unto him; for which words an action lies not.— Sed non all. 
catur: for it is not affirmed that he was maſter at the time when he 
robbed the hall, but ſhall be intended the contrary ;. wherefore the 
4 action well lies for thoſe words. But for the firſt words, “ Thou 
Cro. Car. 328. 66 wert forſworn in Carpenters-hall,“ they are not actionable: and 
although one properly cannot rob an hall, yet, in common par. 
lance, it is well underſtood what he intended thereby; for Hie. 
dum ut vulgut, c. Tat CourT held, when any of the words ate 
actionable, the plaintiff ſhall have judgment; and ſo it hath been 


oftentimes adjudged, Wherefore judgment was given for the 


plaintiff. . N 8 
. 72 Wyſon again Fenton. 
Words not ac- A CTION for theſe words: « Thou art a forſworn bailiff, aud 
tionable. te wert forſworn this day.“ After verdid for the plaintiff, upon 
_— guilty pleaded, it was moved in arreſt of judgment, that an 
action lies not for theſe words; for he doth not ſhew that be a 
forſworn in any court : it is not alſo ſhewn that he was a ſworn 
baiiiff at the time of the ſpeaking. The opinion of THE Cobir 
was, that the action lay not, upon the firſt reaſon principally. 
Cain 4 Baker again, Rogers. 


| Michaelmas Term, 42. & 43. Eliz. Rall 3333. 

If a ſtranger PROHIBITION . _Upori demuyrer the caſe was, One Broughtn, 
A * 0 J ſeiſed in fee of the advowſon of Barby, the church being void, 
. ood Thoma Baker contracted, before the pardon 39. Eliz. with Bruugb- 
ontation after ton for this avoidance. Broughton, for 180l. granted it to Thema 
_ _— be. Boker, who, by colour of that grant, preſented Walter Baker bis 
ſcnt a perſon brother the now plaintiff, who was admitted, inſtituted, and it- 
not privy to the ducted thereto, Aften his induction, and before the pardon, 
cuntract, the Thomas Boker acquainted the plaintiff what he paid for that avoid 
wing of a choſe ANCE, D him to have conſideration thereof. After the pu 
i alten but don, Walter Baker was ſued in the ſpiritual court, 1 the — 
knen chere, commiſſioners, for ſimony ! and (the proof there being no mor 
= — than as before is ſhewn) & was ſentenced that this was ſimony'; 
ed as u u/urper, and that Walter Boker was as an intrudor, and his admiſſion and 


but e, inſtitution utterly void, and as if he never had been parſon; for ſo 


«ut frometys : . g ' 
I 2 bels their courſe there, when one is deprived as /moniacus. Thereupoa 


prevented i. he brought the prohibition, compriſing all this pratter; and the pa- 
— pre don; ang, that he was not a perſon excepted. ' The defendant plex 


tad, ettheaRof 1. Hliz. c. 1, {. 18. which gives authority to the þ 
ane, 4,689, Sb e | com- 


tommiſlioners, and the ſentence before them, and prayed a conſult- 1 
on but miſpleaded the act in the date, v 25th January, for N 
13d January, Ce. (o). It was therꝭupon demutred.—Fixsr, It 99550 
an moved, that this preſentation was not by ſimony z for although ase 
the contract was ſimoniacal for the avoidance, yet it was a mere àb. mag g 
wic grant; for the church being void, the avoidance cannot be (5) The true 
pranted, becauſe it is a thing in action ( fuit conceſſum)-(b)z then, _ * is 
vhen he preſents he gains it by uſurpation 3 and the preſentee is public urility in 
in, by that preſentment, by uſurpation, and not by the ſimoniacal Euarding againſt 
| | | f imeny; not the 
contract. | | ; | | _ fictitious treaſon 
S;conDLY, Although this be ſimony in the preſentor, yet this —_ being a 
xcquainting of the preſentee therewith after the induction, makes 3 4, 
it not to be any ſimony in him, but he is quaſi acceſſory thereto z 3. Burr. 1312. 
which offence is not excepted in the pardon, although - fimony it- | 
ſelf, is excepted; and the expoſition of a pardon belongs to the Moor, 789.514 
3 2 . . . 1. 1c, 120. 
common law, and not to the ſpiritual court. In 29. Elia. in this 3. inſt. 184. 
court, in the caſe of one Fox (c), who was deprived during the 4-1". 12. 
parliament for incontinency before the pardon, and another ad- — — we 
a: 6 5 425 
nitted, inſtituted, and inducted, and afterwards the pardon diſ- Noy, 143. 
charged the offence, it was adjudged that this deprivation, and the Lanes 73. 


bers admiſſion alſo, were both of them uttetly void. — eel | 


Tur CounT held, that the prohibition lay not: for as to the f. Hl. Seh. 499. 
iſt, although the preſentee come in quaſi per uſurpation, yet be- — 2 — 
uſe it is by means of a ſimoniacal contract, which is the cauſe 
hereof (for otherwiſe it is to be intended that he would not have 
jermitted that preſentment), it was held, that jt was as well ſimony 


if th; grant had not been void. | 


As to the ſecond, they held it to be ſimony; for there are not The ſentence of 
y acceſſories in ſimony, but all are principal therein, as well as * fpiritual court 
i treſpaſs; and it appertains to the ſpiritual court to determine it, — ir Sac 
1 not to this court to meddle therewith ; and when the ſpiritual though in its 
vurt hath ſo ſentenced it, this court ought to give credence thereto, 22 N 
nd ought not to diſpute whether it be error, or not. For this cumbent of his 
vurt cannot take eonuſance of their proceedings, whether they be freehold. 

peful, or not; which is the reaſon that in this court it ſufficeth to cod 539. 

lead a ſentence out of the ſpiritual court briefly, without ſhewing Comb. 73. 
be manner thereof, or of their proceedings. And, as the caſe js 25, 04% 6. 
lord Dyer, if the ſpiritual court will certify the ſpecial matter i 1 
pon a certificate of matrimony, or baſtardy, or the like, it is not 3. Bec. Ab. 426. 
dad, but they ought to certify preciſely the one way or other; nente on u 

r this court cannot adjudge of that ſpecial matter, but it apper- Dutcheſs of 


CY we —— FT ww — . ĩ˙ - 


r , V- 


22 2 


Ne us to their law to determine it. And although it were ſaid that Singſton'sCaſe, 
4 he ſpiritual court they ought not to have intermeddled to diveſt % . h 


freehold, which is in the iucumbent after the induction; true it Caſes in Crown 
they ſhould. not meddle to alter the freehold but they meddled L. 144 

y with his manner of obtaining his preſentment, which by con- 

Pence diveſted the freehold from him, by the diffolution of his 

nie, when his admiſſion and inſtitution is avoided. 


4s to the miſrecital of the ſtatute, it is not material z becauſe it 


u dar, and the prohibition itſelf lies not. 

0 they all-held, that it was ſimony in the incumbent, al- 

"31 he were dot privy thereto at the firſt, . 
. | | Siuour 
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Bax A SIMONY was defined to be vslantat, defelerines um emend; 
122 vendendi ſpiritualia, vel ſpiritualibus — —_ 
And WaRBERTON ſaid, that if one be preſented by fimony, and 
he who is preſented is party or privy to theſſimony, he ſhall by de 
. prived, and always difabled to take any ocher benefice ;. but f .. 
be preſented by ſimony between two ſtrangers whereto he is a 
privy, he is deprivable by reaſon of the corruption, but not dit. 
abled to take any other; and that is the rule of the civil aw... 
Wherefore they all, after ſeveral arguments, agreed that the ny 
- hibition lay not; and conſultation was awarded.—NoTs, Ny 


conſultation awarded upon the roll. 
f See 13. Ann. c. 12. 


Carr's. | 'Sir Robert Baſſet againſt Gee. 


ing an in- ( UARE IMPEDIT, ſuppoſing that his anceſtor was ſeiſcd in 
fee of the advowſon, apd preſented, and afterward granted 


cumbent a bi- 
_ 8 the next avoidance to Manwod; that the church became void, 
church void, and and Man uood preſented H.; that the church became void by the 
— death of H. and it belongs to him to preſent. The defendan: 
— nanyry pleads, that H. was created a biſhop in Ireland, whereby it apper 
gative is fained'to the queen, by her prerogative, to preſent, who preſented 
if he ſuffers him (the defendant).—lIt was ruled to* be no plea, without tr 
a firanger to verſing the avoidance by death. And this creation of the incun 
| Ante; 44-149. bent 4 biſhop of Ireland was admitted tobe: # cauſe of avoidance 
$27- 54. 601- and that the queen ſhould have it by her prerogative. It was all 
Cro. Jac. 34. "held PER TOTAM CURIAM, that if the queen doth not take the 
85 denefit of the firſt avoidance, but ſuffers a ſtranger to preſent, an 
yo — 228. the preſentee dies, ſhe ſhall not have her prerogative to p.cſent i 
+ 356. 1 

3. Ler. 35. the ſecond avoidance. 

— 414 1. Com. Dig. 284 Wood's laſt. 37. 


erer 6. | Sbyfield againſt Barnfield. 
Alen enbet A CCOMPT againſt the defendant, as bailiff of certain goods 
e dis law : merchandize; to which the defendant tendered his law.— It 


z receiver may. Cour fail, that it had been oftentimes adjudged herr, and in thi 
Ante, 579. queen's bench, that a bailiff cannot wage his law, but 2 receiv 
Co. Lit. 295. a. 1 : #17 . 

12. Mod. 68:1. may. Whereupon he pleaded to iflue, 


8. Bac. Ab. 481. 2. Salk. 682. | 

Williams ggazft the Biſhop of Lincoln, and the Mayor a 
| . Burgeſſes of Bedſord. | 

- Michaelmas Term, 42. © 43. Eliz. Roll 3614. 

A quare impedit (YU ARE (IMPEDIT to preſent to the hoſpital or pariſh-chv 

to — Q of Bedford. - Upon 9 the — the caſe was, I. 

prat er U® the corporation of Bedford was:ſeiſed'of the advowſon, and grant 

is good in the the: firſt and next - preſentation to Scriven, and afterwards grant 

diquitive. primum et proximam advocationem to the Earl of Bedford, who grail 

2. And. 173. it to the plaintiff, The church afterwards became void, and 

preſented his clerk, who was admitted, inſtituted, and inducted; a 

then the church became void again, and the plaintiff preſented; ur 

being diſturbed, brought a guare impedit.— After argument at the bu 

Co, Lit. 378. b. it Was reſolved by WALM6sLEY, KINCSMIL, and WARBERT! 

that this ſecond grant was void, ſo as the plaintiff had not any ut 


C461 7. 
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u when they had granted primam et proximam præſontationem to Winans 
ne, they had not any authority to grant it after ward to another. . 2 
ken the benefit thereof, and that it could not be pleaded, the 
fond grant might have been good; and ſo it as not void to all! 


* purpoſes : but he can never. have the ſecond preſentme nt; for it bs. 
4 quoſt the expreſs words of the grant, which are, that he hould 
bvse primam et proximam preſentationem, which cannot be altered 
* any intendment; and in the pleading he ought to aver, that it 
No 7% the firſt and next avoidance. 


ANDERSON held, that he ſhould have the ſecond preſentment; 
for ſo was the intention of the grantor, when he .had granted the 
kit before; and it may well ſtand with the law: as where two co- 
yaceners make compoſition to preſent by turn, the eldeſt firſt, and 
the younger afterward 3 if the youngeſt grant primam et proximam 
advecationem, it is in law but the ſecond only, and yet the grant is 
god enough: ſo 15. Hen. 7. pl. 3. where ane granted the third pre- 


ſentation to an advowſon, and died, his eme was endowed of 
the third preſentment, the grantee ſhall have the fourth pre- Co. Lit. 379. a. 
ntment. So here, the grantee ſhall have the firſt and next, 
bich belongs to the corporation: he conceived alſo, that the writy 
hich was in the disjunCtive, was ill.ä— But ALL THE OTHER 
esricgs were againſt him therein. Wherefore it was adjudged 
hun the matter for the defendant. Vide Dyer, 26. & 35. & 20, 
fn, 8, (“ Preſentm.” Bro. 54. 25 8 
Temple again Temple. Carr 8. 
U EBT. The caſe was, A rent was granted to baron and ſeme for Debt lies by an 
their lives; the rent was arrear; the baron dies; another rent ee eee 
urear ; the feme dies inteſtate, and her adminiſtrator brings debt rent to huſband 
the arrearages due in the life of the baron, and after. and wife, joint - 
Iur CourT reſolved, that it well lay, becauſe the arrearages — — bp 
rived to the feme, as well as the rent itſelf. = "a 
bur an exception was taken to the declaration, for that it is al- Where admini- 
aged, that adminiſtration was committed by the Dean of Litchfield, or Pro cy ar 
u ſhews not by what aũthority he committed it, nor that he was of a peculiar, » 
1 illus ordinarius, — And for this cauſe THE Cour held the de- his —— ed N 
uration- to be ill: for the Court intends not his authority being — — FE 
Keul, without ſhewing it. But the pleading of adminiſtration Poſt. 838. 879. 
mitted by a bithop is good enough, without ſaying that he Hoy 
i illius erdinarius, for ſo it ſhall be intended, and 15 the pre- 5. S. B. 
ns warrant it; but in a bar or replication it is various. 203. 207- . 
4 35. Hen. 6. pl. 46. | | 1. Salk. 41. 


Pill again Towers. ; 
Eafter Term, 42. Eliz. Roll 1332. 

QEPLEVIN. The defendant made a conufance as bailiff to Sir A court baron 
Full Grevil, for the amercement of a free-tenant within his is of common 


Cant 9. 


8 e wers; and ſhews, that Sir Full Grevil was feiſed in fee of the — 5 waa 
bebe or of D. and that he, and all thoſe whoſe, &c. have had a court- for; it muſt be 
170 n within the manor before his ſte ward of the manor, fenendum 1 


i three weeks to three weeks; and alledgeth a cuſtom to have cannot be pre- 

court from all his free-tenants of the manor ; and that if ſcribed for; a 
Vent of its authority may be good. 6. Hen. 4. pl. 3- Co. Lit 58. 4 Co. 3 63 
} ce go . . oy 0 . . 4 3- — . . 
*r Cro. Jac. 582, oy, 10. Godb. 49. 68, 0 
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Pw 
egit 
Towns. 


| 3. Leon, 316. 
1. Brownl. 21. 
2. Jones, 23- 
1. E — 
862. | 


= 


' manor, whereas it is of common right, and cannot be by prcſer 


but ſome of the other Juſtices held, that it might be good d) 


of the beaſts of his under-tenant, who is not within the prelea 
tion. Wherefore it was adjudged for the plaintiff. 


Caen 10. 


I A. and B. 


levy a fine to C. 


who renders it 


to B. in tail, and ſeiſed of the land in fee, he and M bite levied a fine thereof to 


if he dies with- 
out iſſue, gued 


tenementa integre 
remanebunt to A. 


this operates as 
a fine ſur conceſ- 
fit of the rever- 
ſion to 4. 


Ante, S. C. 727. 


2. Lev. 1 


4+ Bac. * 


3. Com. Dig. 
350 · 

Cowp. 379. 
1. Term Rep. 
738. 


be intended as reudering the tail at one time, and renders 


an amercement per aligud bona vel ratalla ſua within the mant 
and for an amercement for this cauſe the diſtreſs was taken, dc 
Upon this conufance, thus made, the ptaintiff demurred ; and, 


that the avowry was inſufficient. 


whereas it is ſaid that it ſhall be maintained by cuſtom, in reg 
the preſcription is to hold it before the ſteward of the man 
which is againſt common right (for of common right it ought 


Co. Lit, 58. a. be holden before the ſuitors), yet it is not good; for a court-har 
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any of them made default, and his default was preſented by th 
homage, they had uſed there to amerce him, and the amerceqe! 
to affeer, and the lord had uſed to diſtrajn ſuch a tenant for ſu 


ter argument at the bar, it was reſolved by THE W HOLE Cor 


Fixs r, Becauſe he preſcribes to have a court-baron within þ 


tion; for it is incident to a manor. —For WaLMSLEY faid, uſy 
is not but where there is a defect of common right; but here 
ſtands with common right, and therefore it is not good. At 


cannot be holden but before the ſuitors, and ſometimes before f 
bailiff and ſuitors, as by writ : and by plaint, it ſhall be before 
ſuitors only; but in no caſe without the ſuitors ; and one 
not have a court by preſcription, but where he cannot hare 
otherwiſe.— And aLL THE JUSTICES agreed with him, that! 
could not have a court- baron by preſcription ; but he may by p 
ſcription enlarge the authority thereof, as to hold plea abore 
and the like. "IRE 5 
SECONDLY, WALMSLEY held, that the preſcription to din 
the goods of the offender in any part of the manor is not gu 
for thereby he may diſtrain in the lands of one who did not of 


* 


ſerĩpt ibn. ; | 
THrirDLy, He preſcribes to diſtrain the beaſts or goods of 
free-tenant, who made default of ſuit; and here the diſtreſs is tak 


White againf Weſt, 
Aries Trinity Term, 42. Eliz. Roll 3417. | 
EPLEVIN. The defendant made conuſance, as bailiff of « 
IX Geriſb. Upon demurrer the caſe was, That one boy 
who rendered it to White in tail, renderiag rent; and by the 
fine it is limited, that if Mhite died without iflue, tenemenia pia 
integrè remanebunt to Baynton and his | heirs. , Afterwards Bu 
by indenture inrolled, bargains and ſells his reverſion aud ren 
Geriſb in fee; White ſuffers a common recovery; and alter 
for this rent, Ves diſtrained : and, whether the rent was gon 
this recovery? was the queſtion. , Two points were moved: Ft 
Whether this were a reverſion, or a remainder limited to 52 
being all by one fine ? for if it be a remainder, the reſervatio 
the rent is void. Secondly, Admitting it to be a reverſion, 
be bound, and taken away by the common recovery, Whethe! 
rent alſo be extinct ? — After argument at the bar, it 18 
ſolved for the defendant, Firſt, That this is a reverſion ; fol, U 
one fine, it enures, as if it had been at ſeveral times; and! 
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ron at another time, and ſo in the uſual courſe of fines; and Wag 
- hath been always expounded: but it is not ſo in grants by + 4 ainſt 
3 F ts TRIE * * KS r. 
ScoxDLY (which was the moſt doubtful point), They reſülved, if a gift in tail 
it the tent was not extinct, becauſe be grantee was always in be maderender- 
{ion thereof, and it 5 diſtin from the land; and that where- wg a rent, and 
ane is in poſſeſſion cannot be diveſted by a recovery againſt — ſuſfers * 
ther man: and here is not any recompence for the rent; for covery, it will 
t goes only for the land: and it is not like the caſe of a rent | oor js 
nted out of remainder, becauſe that never was in poſſeſſion, nor 3 68. 727. 
bing executed: and it is as if tenant in tail himſelf had granted 796. 718. 
ent, and after alis ſuffered a common recovery, that rent which 2. And. 170 
in eſſe {ball not be gone by this recovery; no more ſhall this Nov, 9. 
t which is annexed to the reverſion, although the reverſion it- 5 5 0 WY. 
be gone. And where tenant in tail diſcontinues the land, yet Figet, 710. 8 
donor ſhall always have his rent, and it ſhall not be taken from Ld. Raym. 402, 
; as 48, Edw. 3. and 3 i. Zdw. 3. title “ Guard,” 80 it ſhall __ Ab 
in the caſe of a commbn recovery; for it is all one in effect and % Bac, Ab. 559. 
like to a recovery by title, which defeats the eſtate utterly r ang 3:Com-Dig-237 
manner of pleading it ſhews always when it is a common reco- 1 2a 
and when not. — Wherefore, it was adjudged for the defen- Ante, 769. 
Littleton againſt Hibbins. Cart 11. 
Michaelmas Term 42. & 43. Eliz. Roll 627, , 
RE FACIAS againſt executors, upon a judgment againſt Fxecutors muſt 
their teſtator in debt. They pleaded that before they had any diſchargd debts 
ance of this judgment, they bad fully adminiſtered all their gun higheſt 
vors goods in paying of debts upon obligations. — And it was 1 
upon demurred; and after argument at the bar, adjudged 8 
plaintiff, that it was not any plea for they at their pgril ought _ Mad. 
ne conuſance of debts upon record, and ought firſt of all (un- 9 Lo. 88: b. 
far debts due to the queen, wherein ſhe hath a prerogative) to 2. e 
fy them; and although th i * . 
gh the recovery was in another county Fitzg. 78. -. 
n where the teſtator and executors inhabited, it is not material. rn 405+. 
f an action be brought againſt them in another county n 
re they inhabit, and before their knowing thereof they pa * rcp — « 
* upon ſpecialties, that is allowable (a). Wherefore it was 7 there cited. 
ved accordingly. Vide 4. Hen. 6. pl. 8. 21. Edu. 4. pl. 21. — mn chang 
- 1. Leon. 312+ 2. Leon. 60, 


Perren again Bud. | Cars 12 
CTION UPON THE CASE. Whereas Bud had brought a, ,a;on on 


debt in th mor 
Wo 0 ee pleas upon a bill of 40l. againſt the the caſe will lie 
2 pon examination it appeared to the Court that all for deceitfully 
og w_ paid; whereupon they, in Trinity Term, ordered, 2 
the plainciff would ver accept. of the 288. with ſuch da- reredin > 
= ” ourt ſhould aſſeſs, then the now plaintiff ſhould ime nine of the 
aabis Mich. ; that the defendant, knowing of this or — ns Tap 
had procured a nih / di . , 6 8 or- der to evade an 
ought this acti . Ry to be entered, and upon this deceit order of the 
—＋ , action. And it was thereupon demurred, —FinsT, Court for pay- 
tne manner of the pleading, becauſe he doth not aver ment of money; 
e tendered the 28s. ; for e ill ONE. dur the declara- 
low:em-10-þ for otherwile the plaintiff (then defen- tion mult ſtate a 
o have the benefit of the order. en and re- 
5 Ante, 629. Poſt. 838. | | * 
0. 4112. PART 11, 9.7 'G * Cro Jac. 223+ 1 Ing Vl. Rep. 417. 
0 8 b 4 , 


If a-copyhold o BR EPLEVIN. Upon demurrer the caſe was, That a copft 


| Cro. Jac. 283. Yelv, 189. Noy, 136. 2. Roll. Ab. 61. 2. Brownl. 210 Moor, 6 
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Penaarm ' SECONDLY, This action lies not in reſpe& of the matter: & 

tis entering of the nibil dicit is the act of the Court, whereof n 
can take advantage, nor any action lies for it ; and in proof there 
was cited 26. Af}, pl. 45. and 21. Zdw. 4. pl. 22. where a writ 0 
privilege was granted without cauſe, no action lies.-But ALL 76 
CovurT held, that the action for the mater would well lie for ors 
curing a nibil dicit to be entered in abuſe of the Court, where) 
the party defendant in the action ſuffered prejudice. And ther 
fore if one procures another to fue me without cauſe, an ache 
lies not againſt him who ſued without cauſe; but for this fal 
in procuring my vexation an. action well lies; fo where one caſt 

EF 5 protection in delay of my action; and likewiſe for every falſity 
(e) See Paſley action upon the caſe is maintainable (a). But here this is 1 
v. Freeman, good for the manner, becauſe there is not any tender or reſuſd 
3 Rep. the other to accept of the 288. alledged ; for without that there 
. not any breach of the order in the now defendant; and his 

procuring of the xihil dicit was lawful. | 


Carr 13. Dotter again Ford. 

* Trinity Term, 42. Eliz. Roll 541. 

Words againſt a Ae ION upon the caſe for words. Whereas he was of x 
_ + 3 otanky name, &c. et per multos annos jam retroaqtes fuit mercatir, 
ſelves a&tion- uſed the trade of merchandizing 22 infra regnum quam extra, t 
400079 ll the defendant ſpake of him theſe words: Thou art a beg 
was at the tine knave, and a bankrupt, and thou art not able to ſhew thy ta 
z colloquium con- It was moved, that an action lay not for theſe words, unleſs i | 
— his appeared by the declaration that he was a merchant av that t 
for being ſpoken of a gentleman, or any who uſed not the trade 

— 5 33 merchandizing, an action lies not. And of that opinion was 7 
2. 2 wHOLE CourT.—But the queſtion was, Whether by allelg 
Stra. 696. 1769. that he uſed the trade of a merchant per multos canes jam retru 
Ld. . it ſhall be intended that he was a merchant at the time of the ni 
-<ragy * ſpoken ?—And Tar Cour ſeemed to doubt thereof, beeauſei 
not preciſely alledged; for it may be he uſed that trade for a tu 


and left it afterwards. Wherefore they would adviſe thereof, 
Car 14; Worledg again Kingſwel. 
Eaſter. Term, 40. Eliz. Roll 1418. 


—— 3 of a manor which had common by preſcription in fxty 


chent, and the parcel of the demeſnes of the manor, eſcheated, and the lord by 
lord grants it granted it to another in tail per nomina, Cc. communiarum qui 
with all com- «4 / 4 I 
mon appurte- Cungue, dicto meſſuag io frve tenemento ſpectanti five in aliquo ad! 
Nan tee finent. vel cum codem meſſuagio dimiſſo uſitat. Whether by thele 
mon, though the grantee ſhall have common in thoſe ſixty acres ? was the 
the ancient com · tion.—And after argument it was reſolved by aLL THE C0 
mon was en- that the donee in tail ſhould have ſuch common as the copſ) 
—_ $50. had; but the ancient common, which was by preſcription, 5& 
mined by the unity of poſſeſſion in the lord. But the grant 
2 And. 168. as a new grant of the ſame common; as grant to //ingto» of th 
9. Co. 30. b. liberties which London hath, is a new grant of the like 


— we Wherefore it was adjudged for the plaintiff. 


Ten. 234 4 Mod. 364. Carth. 344. 2. Vern. 280. 6. Mod. 39. 2. Ld: Raym. 135 


7 


| Aichaclas Term, 43. aud 46. His. Ia B. 8 


Cowper againff Temple. 9 75 Cap 15. 

/ | Hilary Term, 42. Eli. Roll 1434. 8 

EPLEVIN. The detendant avows for damage feaſamt, by rea- To an avorrry 
R ſon of a capyhald granted to the defendant and one Gadfrey @ 3 fol Lond 
nd three others; and that the chree died; and afterwards iGadfrey 4 1 — ode 
lied, whereby be was in by the ſurvixor, and is ſale ſeiſed, and nants, che plain- 
6k the beaſts damage fenſant. The plaintiff cunfeſſeth the copy 3 
yauted, and that the third died; and the defendant and Gadfæey j,nimorcy and 
urvived, Prot, Sc. But he further alledgeth, that afterwards wir, and 
aur ſurrendered his part to a ſtranger, who conveyed it to the 6. ; 
if, wbo put in his beaſts; and travenſeth aBsQue Hoc that 
be defendant was ſole ſeiſed, pront, Wc. tempare captionir. And it 
thereupon demurred; for the ſale feifin is not traverſable, but 
e ſurvivorthip only; and the jointenancy aud ſurxivonſhip are 
re coufeſſed and avoided, and therefare the travenſe is douhle.— 
{THE WHOLE Co bur were of opinion, t hat che travenſe is well 
en; for the ſole ſeiſin being alledged by way. of bar preciſely 
d materially, it ought to he traverſed ; as 2. Edw. 4. pl. a8. But 
ere it is alledged oply in: che count by way af ſuppoſition, as in 
1 Soncefler or dower, or the like, joiate nancy may be pleaded 
inſt it without a traverſe.; and here the (ale qſeiſin had not been 
ly confeſſed without a traverſe. Wherefare at was adjudged dor 
plaintiff. Fade 6. Hen. J. pl. 5. 3 
Woodcock egainff Woodcock. Caxx 16, 
Hilary Term, 42. Eliz. Rall 1339. Ns ; 
\RTITION. Upon a ſpecial verdict the caſe was, That one 4-deviſcs a leaſe 
„ IF wodeeck, father of the plaintiff and defendant, aas poli- 0 —— If: 
of a leaſe for years of an quſe. called Paragi/e, and. of divers and if the ſhould 
leales, and had iſſue 77 Woodccok the plaintiff, and Samuel b 
the defendant, and Thamaſine a daughter; and by his will e 4719 8 
ec, that his daughter ſhould have the ſaid houſe for har ilife; to him, on his 


id if ſhe chance to die before Samuel my iſan, then I will, that making ſuch an 
allowance as 


amel my ſon ſhall thave it upon ſuch.reaſanable compoſition as certain perſons 
ball de thought fit by: my overſeers, allowing to my other ,exe- ſhould name. 
ners ſuch .yeaſanable rates as ſhall be thought moet by my 2 5 
eſeers;” and he deviſed all this other lands and goods to this — 2 eterm. 
utors; and made the plaintiff and defendant his executors, The ſon enters 


JS and T. D. his overſeers, and died. Thamaſine entered — 


x 


Mot of che executors, and died during the, term. Samuel been named. 
1 bert entered, claiming it as legatee (without any compoſition . 


"ith the overſeers, and no: ſum being appointed by them to der oer was 
ud), and brings a writ of partition againſt the other executor, void, for that 


bee 8 that they held jointly as legatees. And upon a nan tenet che entire term 
og % pleaded, all this matter — found. E- Te. . — — 4 
7 PeFIRST queſtion moved: was, Whether the daughter by this that if it had 

ee entire term, ſo 25 it ſhould go to her adminiſtrators? 5 | 
uf tether the -nemainder of the term limited to Suse! were ſon was — 2 


o give the reſidue of the term to him? cenditus ſubſe 
condrr, Whether this eſtate limited to Samuel be upon a #*: 

m PReecont, fo as he gught firſt to have compounded. with 

chert, and to ptocute them to ſet down hat. rent he:ſhoub! 

&.g8 2 | = pay ? | 


Dyer, 74. a good limitation of the remainder to Samuel, according to the i 
| Plow. 523. 539-judged, that where ane deviſed a term to his feme for life, and 
; Caf. Cha. 239. feme died during the term, it was adjudged, that notwithſtand; 


Com. Dig. 365. eſtate is veſted in Samuel, and the condition is ſubſequent; and 


8. Co. 95 . 
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Woo coc x pay? or, Whether it were a condition ſubſequent, that if to i 
GO. not what they ſet down, it ſhould be a determination of his eſſat 
' WarBERTON, for the defendant, argued, that as to the firſt, it 


Moor, 635. 748. tent of the deviſor; for-it is. a particular limitation to the daughte 
_ 3 and therefore, in Eaſſer Term, 33. Elia. Roll 607. (a) it was 


— Co. 47- ter to his children not provided for, and the term was afterw; 
e on ſold upon an execution for the debt of the feme, and afterward; i 


mi — this alienation, the children of the deviſor ſhould have the rei 


2. Vern. 600. Of that term. But as to the ſecond point, he moved, that 


' - eſtate is not defeated, until the overſeers appoint what he 
pay, and he fails in payment thereof. TS 
WALMSLEY. It is a ſtrange caſe, that the deviſe of a term 
life, remainder over, ſhould be a good remainder by the expoſit 
of a will, to make the firſt deviſee to have ſo many of they 
ſhe ſhall live, and be in the remainder the reſidue; for every | 
who hath a term, ought to have a certainty of eſtate in the beg 
ning and end thereof, and beyond ſuch bounds it ought not to 
tend; and thoſe bounds to be ſuch, as he may claim it certait 
In waſte, the leſſor ought to count that he hath the entire cha 
| ſo he hath the entire term, and then a remainder over is void: 
a deviſe in fee the remainder over, the remainder is void; fo 
viſe of a term to one and his heirs, the limitation of the hei 
void: ſo here, when he deviſeth the entire term to the daugh 
he hath nothing left in him thereof to deviſe to another. 
whereas it is ſaid, that it is but a ſpecial property in the firſt 
viſee, and the general property remains in the deviſor to c 
over, the remainder notwithſtanding is not good: for then it 
deviſe of the term of the daughter, which is not good; becauſe 
term deviſed unto her is uncertain, and becauſe the law wilt not 
ſume that there ſhould be a continuance of the term after the 
of the daughter: and here is not any ſpecial limitation to 
daughter; wherefore the remainder is void. But there are d 
judgments againſt my opinion, but upon what reaſons I unt 
ſtand not. And as to the ſecond part, he conceived that the 
is precedent in Samuel, and the condition ſubſequent: and the- 
dition is extinct, becauſe Samuel is one of the executors, who fh 
take advantage thereof. Wherefore partition lies not. 
ANDERSON. By the deviſe the whole term is to the dug 
and although a deviſe ought to be expounded according to ide 
tent of the deviſor, yet his intent ought to be guided by the 
and if ſuch a deviſee be ouſted, and is ro bring his action, he d 
to ſhew the certainty of his eſtate, which is the entire eſtate: 
then if the daughter hath the entire eſtate, the deviſe to him! 
mainder is void ; as if a man ſhould grant ſo much of tvs 
ſhould be after his death; or if a man ſhould deviſe ſo much 0 
term as ſhould be to come after the death of 7. S. it is vox 
bs And of that opinion was KtnGsmiL. For that he « 
the term to his daughter for her life, that is the cnt 
f of - (a) 8. Co. 96. . 


T'% 


; Michaelmas Term, 4 2. and 43. Ebz, In AAA - 06, N 


a * he remainder is void Ca). And they agreed, that the eſtate is Woodcock 
eſtar gent, and that the overſeers might make agreement with him — 


. 8 „* P k 2 | W ; 
. any time: and therefore partition lies not. Et adjournatur. Noob cock. 
the 1 | * | | $5494 122 , N 
ighte (1) Sed wide contra, that this remainller Rep. 596. 10. Rep. 46. 2: F i 8 jo” 


/ 


14 now be good as au executory deviſe, 1. Peere Wms. 1 Fearne, 304 Co. 


* Rep. g8. Dyer, 74. Skin. 41. 3- Peere Lit. 20. in nol, Prec. Ch. 13. 


and ws 158. 2. Bl. Com, 174+ 1+ Term | | 

"IW2 15 oy | 1 

— Dean again The Executors of Sir Francis Hinde. Cav 17. 
an or | | 


red UDITA QU ERELA. Upon demurrer the caſe was, The A younger co- 

hat | i ; ; ; nuſee ſhall h - 
plaintiff was conuſee of a ſtatute, and Sir Francis Hinde was an dia ave 

* ce of an elder reconuſance. The conuſor bad lands in the to remedy the 

he tics of Cambridge and Middleſex. The plaintiff ſues execution improper cxe- 

, and had the lands in the county of Cambridge delivered unto — 5 

ww in execution. The defendant ſued execution upon the reconu- Zance. 

po ce, and had the moiety of the lands in the county of Cambridge 40 | 

beere«l unto him in execution, and nothing in Middleſex. And 15% cons | 

upon the plaintiff ſued an audita querela, comprehending all 8. C. Noy, 47. 

*matter,— And upon demurrer, it was adjudged for the plaintiff, "alk Ve 13. 

t this audita que rela well lies upon this ſurmiſe; for the reconu- 4. Co. =o 

ought to have ſued execution as well of the lands in the one 

y as in the other, whereby the money ſhould the ſooner have 

l:ried. And the not ſuing execution according to the law is a 

juice to the plaintiff, as much as if he had purchaſed parcel of 

und of the conuſor, and this land only had been extended. 


tercfore it was adjudged for the plaintiff. Vide Cole: Entries, 


Block again Palgrave. , 
Hilary Term, 42. Eliza. Roll 15 39. 5 | 


ET on bond, conditioned for the performance of the award A ſubmiſſion, ſa 

' of one Doclor Talbet, ſo as the ſame award be in writing hp hwy 

wrered to either of the parties before Michaelmas. The defen- ets - 

t pleads nullum fecit arbitrium. The plaintiff ſhews an award, 1 

hat it was delivered unto him, and doth not alledge that it _ 4 * 
kdclivered to the defendant alſo. For this cauſe the defendant Poll. 35. 1 
uned.— And after argument, it was adjudged that this delivery ä 

pit to have been to both. For ſo is the ſenſe of this word 1 

ale in this place, becauſe the intent of the condition was, 1. Bac. Abr. 

| every of them might have conuſance thereof. Wherefore it 149. 


judged for the defendant. 


Sicklemore againſt Simonds. ä Cart 19. 


Nr. The caſe was, That the plaintiff let to the defendant, Debt or cove- 

by indenture, certain lands for years: and the leflee cove- ant 2 ES: 

* to pay, for the firſt year fix pounds, and afterwards eight upon a leaſe. | 

% for every yeer: and for the eight pounds, being arrear, n Abr 

Mt debt. And it was demurred, Whether this action or an x7 © wh 

nal covenant ſhould have been brought ? — And without argu- LE 119. 

een adjudged, that the plaintiff might at his election bring Pergr 183: 

"0 them; for both are maintainable. - | | ee 
Fawkner 


_ 


1 


798 Michaehmas Term, 4%. and 43. ERA. In C. B. 


Clit 20. | Fawkner again Powel. 
init Term, 42. Eltz. Rall 1528. 


%%% ( 

aſed to, and af- the leſſor of the plaintiff had any thing, &c. the father of th 

terwards diſſeiſ- Jefſor of the plaintiff was ſciſed in fee, and let to the defendans f 

—— life, and died ſeiſed of the reverſion, which deſcended to the leflyr 

traverſe the A- who entered, and diffeifed the defendant, and let to the plaintiff 

-ſe on the diſei- The plaintiff ſaith, that the father of his leffor was ſeiſed in fee 

Aste, 268, int died feiſed, and it 8efeended to his leſſor, who entered, and: 

25 to the plaintiff, &c.; and traverfeth, a#savup oc that the fi 

2 . ther of his leſſor let to the defendant, prout, Ce. And if was there 
Oro. Jac. 681, Upon demtrred: becauſe he traverſeth the diffeifin, and not t 

Yelv. 54 leaſe, which is bot a conveyanée.— But after argument it was ad 
judged for the plaintiff, that the traverſe was god ; and that 

might traverſe the one or other at his election. For when both pur 

ties make their conveyarice from one and the fame perſon, ther 

always the mean conveyance is traverſable. Wherefore it was al 

Judged accordingly. Pide 4. Hen. J. pl. gs 


Carr 41. Stapletot againff Motſe. 
Feiniy Teri, 45. Ele. Roll 5438. 


A preſcription R EPLEVIN, de rafitione unius equi, tinins ſpadonit, dunrym rut 
n dor , eum, Ce. The defendarit avows for damage feaſant. Th 
berſer, Ge. will Plaintiff in bar to the avowry ſhews, that he is ſeiled in fee of ſud 
ſupport yeplevin land, and preſcribes to have common appurtenant thereto, in th 
er @ gridingy Mee place where, &c. pro omnibus equis, vaccis, ei porcis ſuis, Cc. Ani 
bereupon the defendant demurred ; becaufe he did nor preſcri 
for geldings : ſo the prefcription doth not maintain his declaration, 
And of that opinion was ANDERSON : for ſtone- horſes and geld 
ings are ſeveral, and there ought to have been a ſeveral preſcription 
and by ſuch a preſcription he cannot put in a mare.—But rh 
OTHER JUSTICES & contra: for the word eguus is a general namt 
and compriſeth both as well horſes as geldings; and geldings 
called horſes in general ſpeech : but for mares, it is not ſo. Where 
fore they held — the declaration was well maintained by the prt 
ſcription. And they ſaid, that all the Juſtices of Se-jean's- lun, wi 
whom they had conferred about it, except one, were of thc us 
opinion. Wherefore it was adjudged for the plaintiff. 


| Cain 22. Noſe ogainfi Bacon. 


Michaelmas Term, 42. & 43. Eliz. Roll 283. 


If a bond be TJ NEBT upon ati obligation of 160]: conditioned for payment 
— for D zol. and no day limited for the payment of the leſſer ſum b 


2 iel um, — was reſolved upon demurrer, that the 5ol. was payable mann 
uo time metiti- upon requeſt; and he had hot any time after to pay it: for! 
dle en dental part of the bond. Ahd the purchatiag ol the original writ ia s 

in itfelf. And the obligee is not bound to make a ſpecial demat 


Co. Lit. 268. And it is not like to the condition of an obligation t0 e 


1. Bac Abr. 426. J. Wood's Eon. 392, 


fcofn 


— 


Wichaclmas Term, 42. and 43. Eliz. In C. B. J99 
nent; for that is collateral, and the obligor without requeſt Nez 
ul hare time to make it during his life, and ſhall have a conveni- _ { 

ume after requeſt to make it; but here it is a duty preſently, 


1 part of the greater fum. Wherefore it was adjudged according- 
Vile 20. E£dw. 4. Pl. 1. 14. Hen. 8. pl. 17. | 


— 


1 Lewes againſt Bucknal. | Cast 23. 7 
= Trinity Term, 42. Llix. Roll 1128. | 
fre [PLEVIN. The iſſue was, Whether the plaintiff held of the In vi- the 


&fendant ſuch lands by fealty, rent of 3s. 4d. and ſuit of _— _ 
art? And the avpwry was for the rent. The jury found a ſpe- nure alledged ; 
i rerdict, that the plaintiff held by the fealty and rent only, and but in ere/paſi or 


x by ſuit of court, &c. and, If by this verdict the defendant ſhall 7 * — 
te return ? was the queſtion. A... 
Ius CourT held, that it was found againſt the avowant : for Polt. 884. 
n avowry, all the tenure alledged is material; but in treſpaſs, ths at 


reſeous, if any part of the tenure be found, it is ſufficient, Hob. 72, 
5. Co. 78. 5. Com. Dig. 168. 332+ 334 Dougl. 666 
Simons againſt Wenlock. Carr 24 


\ EPLEVIN. The caſe was, One had a leaſe of two granges for The deviſe of 


eighty years, and takes a ſecond leaſe of them for ninety Poon com- 


pre, to begin after the expiration of the firſt teaſe. Afterwards in mencing is fo» 
or : ; ture, to a ſupers 
. he deviſed all bis leaſes to the church-wardens of ſuch 88 


ich, paying an annuity to the abbot of D. and his ſucceſſors, not wichin the 
e pounds ; and giving yearly to a prieſt, to ſing for his ſoul, five 1. E. 6. c. 14. 
nds: and further willed, that when the prieſt died, his ſon be 
ul! have the nomination of another; and that his ſon ſhould 745 
ic the letting and fetting of the land, und cum omnibus proficuis, 

gt; redditibus pra ditis;,, and died. The rents were employed 

erdingly, until 1. Edu 6. The firſt leaſe ended in 34. Eliz. 

tas matter was diſclofed in bar to the avowry ; and he entitles 

queen thereto by the 1. Edw. 6. c. 14. of chantries: and that 

put in his beaſts, &c. and prayed aid of the queen, and yet de» 

ou ary title to himſelf ſrom the queen, nor as ber bailiff, nor 

ervite (a), 7 | | 

vas thereupon demurred ; and all TH Covnr held, that this 

e cafe was not within the ſtatute ; for that ſtatute gives no- 

to the king, unleſs it were converted and employed to ſuper- 

vu ules (6), and this leaſe began not until 34. Elia. ſo although 

fri leaſe was converted, this cannot be converted until it began, 

Ifnout of the ſtatute. It is alſo out of the ſtatute, becauſe no- 

u given and converted but the rent of gl. to the abbot and l, co. 4, 116 


ne frieſt; and the land itſelf is got given for the profits of letting 


5 8 ſtring thereof are limited to his heir; and therefore the | 
" _ to meddle with the land. And here the plaintiff ſhall 
* de ad from the queen; for he is a _ intruder, who is not 
29 table to the queen; as 35. Hen. 6, Wherefore it was awarded, 


id anſwer without aid. 


Re 11. Ceo. 2. e. 19. f. 5 By 1. Geo. 1. it. 2. c. i « 
de ET tae een nan 
pey 


part of the rent 
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800 1 Michaelmas Term, 42. and 43. EliZ. In C. R 
Cann 2g, A 1 Coſpey againſi Turner. 
Hilary Term, 42. Elz. Roll 1659. 


Repugnancy in J\FBT upon an obligation. The defendant pleaded. 53 
pleading. D tum oredilum ie made, and delivered Kn. A 
2 that afterwards the plaintiff put a date thereto, and ſo 0 
deed. It was thereupon demurred ; becauſe the defendant 6 
confeſſeth that it is his deed, and then concludes that it ir ws 
deed. — And of that opinion was aLL THE Covkr, that they 
was ill for this cauſe ; for he firſt confeſſeth the deed, by fa 
FENG aum prediftum, and afterwards denies it: whereas be ny 
© mids have ſaid non f Lem generally. Wherefore it was adjudyed 

| the plaintiff, Vide g. Hen. 6. pl. 37. FU 


Carn 26. | Guybon againff Whitetoſt. 
Trinity Term, 42. Eliz. Rell 520. 


A ſheriff's Dir upon an obligation made to the ſheriff, vpoy arreſting 
1 upon meſne proceſs. The writ was, dad reſpondendun 
ay OT. :5 % Guybon, nuper vicecom. Norf.” and the count thereupon 
bad. « guod concęſſit ſe teneri prefato H. Guybon in predif. 201.” and 
Noy, 33- doth not ſay, * predifto H. Guybon, tunc vicecomiti Nerf. exi 
5. Com. Dig. —And for this cauſe, after demurrer upon the bar (wherein 
32 23. Hen. 6. c. 10. was pleaded in avoidance of the bond, ben 
the condition was, that he perſonally ſhould (a) appear), the « 
was adjudged inſufficient, and the writ abated. '. 
| («) Ante, 776. 


C 27. Blackbourn againſt Laſſels. 
| 7 JECTIONE FIRMA. Upon a ſpecial verdict the eit 
— wn lic by John Molineux covenanted to ſtand ſeiſed of ſuch land to! 


anyone after his uſe of himſelf for life, and after to the uſe of his daughter 
— ſhould be unmarried at the time of his death, until every ob 

them, ſucce/iv?, ſhall or may have levied 5ool. remainder to 
Noy, 33- eldeſt ſon for life, with divers remainders over. 


NE * PE It was found, that he had four daughters unmarried at thet 
19, 20. hee. of his death; and that the laud was worth 100l. per annum; 
4- Burr, 2208. that the father died in 30. Eliz. and that the eldeſt ſon ent 
4 Bac. Abr. immediately, and diſturbed the daughters of entering; and 6 
Ji . the eldeſt daughter did not enter until 42. Eliz. who then eie 
and made the leaſe to the plaintiff, Whether her entry ad! 
were lawful? or, Whether ſhe had not ſurceaſed her time? vn 

queſtion. Hat! | . 


And ALL THE Coun held, that ſhe had overpaſſed be! 

and could not enter: for then ſhe ſhould prejudice her d 

: ſiſter ; ſo as they never ſhould levy their portions. But they K 
that ſhe bad remedy for her portion againſt the eldeſt (0%, " 

had received the proſits in diſturbance of her. a 


fl La VR 
= 4 * 
4 


Michaelmas Term, 42. and 43. Eliz. In C. B. A | 801 * 

Williams moved, Whether ſuch a contingent uſe might 12 * ingent 

1 out of '2 covenant ? although out of an eſtate * by uſe may ariſe by 

ment, it might well be raiſed. Ya Rs | jon jr pl 2 
P LI + FROM 0 * = well as by a — 

AxpeERSON doubted thereof. —But THE OTHER JusTIcas T. 

14, that it welt might be raiſed; becauſe it ariſeth out of the Dougl. 26. 

ſelſions of the covenantor.— Et adjournatur. fc 


0 1 


} 


Mzuokan DU That the laſt day of this t Peter W, ber. 
was made uſtice of the common pleas, 83 Ft 


Casr 1. 

The attorn- HE caſe was now moved again; and ALL THE Jus ricts 
_— ſur- except CLBNCH, reſolved for the defendant, that the at 
"ene joint te- tornment by one joint-tenant was good, and ſhould ſeti 
nant for life the reverſion in the grantee, and is as well as if both had attorned. 
to the reverſi- | | | 

oner in fee, ſhall . i | : 

bind his compa» GawDyY ſaid, there was not any difference betwixt the caſe « 
_ — wr wy an attornment upon grant of a ſeigniory (as Littleton is) and th 
the grantee. Brant of a reverſion, for both are entire: for if a reverſion of lin 
Ante, 737. be granted, which the one jointly holds, it is void; becauſe th 

is not any ſuch reverſion, as 13. Edu. 3. title Granit, is. B 

2. Co. 66. 4 : 

Co. Lit. 315; if he grants the reverſion of the moiety of the one, that is god 


by ſuch expreſs words: and the caſe of 28. Hen. 8. Dyer, 12. pi 


Hilary Term, 


43. Eliz. In the Queen's Bench. 


Sir John Popham, Raf. Chief Tu; 
Sir Edward Fen ner, Aut. 7 uu. 
Sir Francis Gawdy, Kut. | ces. 
Sir John Clench, Kit. AN 
Sir Edward Coke, Kut. Attorney General 
Sir Thomas Fleming, Kr. Solicitor General. 


Rud againſt Tucker. 


by Baldwin, is all one with this caſe; where a reverſion is grant 
to the one joint-tenant, and he accepts the deed, it is good. An 
there is not any difference between an expreſs attornment and 
attornment in law; and the attornment ſhall bind all, for they 
ſoiled per my et per tout, and an attornment doth not pals at 
intereſt but an aſſent only; which ought to be upon true notic 
of the grant, and then his attornment to part of the grant is go 
— the whole; and an attornment ought to be good for all, or v0 
or all. 7 | 


FexNER agreed with him in omnibus ; and faid, that the reak 
why one joint-tenant in a guem redditum reddidit, quid juris clami 
or a per que ſervitia, ſhall not be compelled to attorn 15, becauſe 
ſhall be according to the grant of the record, and according to ti 
which the plaintiff demands, and that it might not be variant if 
it; and an attornment is a lawful act, and is not any prejudice 
his companion, and therefore ſhall bind him; and if he in 
verſion had diſſeiſed the tro joint-tenants, and made 2 
and the one had re- entered, there is no doubt but that it had e 
an attornment for both in law, and had ſertled the eſtate for life 
both, and the reverſion in the grantee : à mult ſartiori, an © 


attornment ſhall do it. 
| | | Pork 


TP 


Mae Term, 43. Eliz. In R R. 1 


por RA M accord. and ſaid, that to examine the reaſon hereof, is oy, | 
to -x2mine what acts of the one joirit-tenant ſhall bind his com- 182 bs 
aus, and what ſhall be avoidable by the others; it is clear thar 


E at by the one joint-tenant for the benetit of his companion 2 eee. 
Al biod; but thoſe acts which prejudice his companion in eſtate LE 
Al not bind; as the default of the one, the ſurrender of the one, nas | 
i. And therefore, if two joint-tenams have the benefit of a con- i 
100 to increaſe their eſtate, and the one will attorn in a guid jurit i 
wt without ſaving it, it ſhall not hurt his companion, but him- 
only : but in the matter of the profits of the land, the one may 
Lrnify the other, for there is 24% a privity betwixt them, and 
123 his folly to join with one who would prejudice him; as where 
1: cne takes the entire profits, the other hath not any remedy. 
obere two joint-tenants he of a ſeigniory, and wardſhig Fab 
; if the one will diſtrain for the ſeryices before election of the 
hip, it ſhall bind his companion. And here this is but a 
wſcrt, which being given by the one ſhall bind the other, by rea- 
aof the privity of heir eſtates. But if the atiornment had not 
uw good, the 13 had not helped the caſe; for that cannot 
wick there had been an attornment before, which if it were not 
ol attornment to veſt the reverſion, he cannot accept of a ſure 
er. Wherefore it was adjudged for the defendant. 


5 K g. Ann. c. 16. all grants and ſuages or lands, ſhall be good without at- 
w5ance- of any manor or rents, or tornment. Co. Lit. 309. See alſo 11. 
ve zeverſion or remainder of any meſ- Geo. 2. c. 19. | 


{ land | 
ne Wardens and Corporation of Weavers in London can 
* againſt Brown. Ee 
:- "I CTION upon the. caſe ; ſuppoſing, that the plaintiffs from Purchaſing ma- 


time whereof, &c. were a corporation in London, &c. paying terials in Londen 


an I ill 3 and manufat- 
* i twenty ſhillings and eight-pence to the queen per annum, We turing them out 
* chat the cuſtom there is, that none ought to intermeddle with of Londen, is not 

, a trading within 


* guild, nor with their art within London or Southwark, but the cuſtem of 
noi.” che guild; and that the ' defendant, being none of their the city, al. 
, had doaght forty pounds worth of filk of one R. to be wo- though the 


* and had weaved it, &c. The defendant pleaded not guilty g 


*1 lpecial verdict found theſe cuſtoms, &c. and that the defen- there paid. 
being a ſtranger, had received of R. forty pounds worth of 


rad voven, and had carried it to Hackney, and there had wo- K 58, 

u t bad brought it back to London, and received his 1. E. Wir. 18 
” %, r. 5 . L . 

to th And be 1132. - 
at in bereupon 41. . THE COURT reſolved, that it was not any 4 Burr. 1951. 
dice =e: for although it were a good cuſtom, as they all allow 

in az uſed time, &c. yet this contracting for it in London, 

fel wrking of it in the country, is not intermeddling with their 

ad be u landen; no more than if a taylor ſhould boy cloth, or r- 

r life uy other thing in London, and make a garment thereof in 


84 and although it be a contradicting in London, yet it is 
«meddling with the trade. Wherefore it was adjudged for 


| Peck 


t. See Sammy v. Fofler, ante, 352. - 


% 
% 
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e Peck againſt Loveden. N 


A declaration A SSUMPSIT. Whereas T. Le veden, the defendant's broth 


on a promiſe, in R e 
conſideration was indebted unto him in 81. and made his wife executrix, 2 


— — died, leaving aſſets to his executrix for the payment of all debts, ar 
to ſue an execy. he intended to ſue the executrix to recover the 81. ſecundum delin 


Casr 3 


trix on a legis curſum; that the defendant, in confideration he would forbe | 
eds + cnn the executrix, promiſed to pay, &c. After verdict it was mot 


dum vzs Tun that this was not any conſideration ; for this debt-is to be intend 
lgiccurſum, is moſt ſtrong againit the plaintiff, to be a ſimple contract, with whi 
bad. the executrix is not chargeable, and to ſtay this ſuit is not any c 
ſideration. Pg 1 

And of that opinion was ALL THE Cour; for the ſuit intend 
is to be intended an action of debt, which lies not; and ſo no < 
ſideration. But if he had declared, that he intended to ſue an 
tion upon an aſſumpſit againſt the executrix (as this declaration di 
not warrant it, becauſe he intends to recover the debt itſelf, whi 
cannot be in an action upon the caſe) or that he intended to ſue 
chancery for it (which is not intended here, becauſe he declares! 
he intended to recover it per debitum legis curſum ), then peradre 
ture this action would have lain, for the conſideration of ſtayingt 
ſuit was good: but as it is here, it is not good. Wherefore it 
adjudged for the defendant. 


Ante, 459. 


al &+ | Kerchever againſt W ood. 


Faire. RROR of a judgment in the common pleas. The error 
| ſigned was, For that in debt upon an obligation, payment 
pleaded apud domum manſionalem Rectoria de Much- Hadham in I 
fordia ; and iſſue thereupon, and a venire facias was awarded 
cineto de Much-Hadbam; whereas it ought to have been de vi 

Rectoriæ de Much-Hadbam. 

But AL L THE Coon (abſente Pop HAM) held, that Murk-il 
ham is here intended a vill, and the rectory of Much. Hadbomi 
the vill of Much-Hadham are all one, wherefore the venire fee 

' well awarded. And the judgment was affirmed. Vide 39. Hun. 6, 


og. Gawen againſt Ramtes. 
|  Michaelmas Term, 42. & 43. Eliz. Rell 333. 


The grantee of REELEVIN . Upon demurrer the caſe was, That one {ws 
— ſeiſed of lands in fee, granted a rent charge = 
— difrain for and his heirs, for the life of one Hilderſham. Fame: 4% der 
arrears due that rent to William Huiſb; the rent was arrear, and Hildrr| 
— Among died ; and for the rent arrear in the life of Hilderſbaw che den 
but ſuch an dant-made conuſance, as bailiff of Villiam Huiſb. All which de 
eſtate is not de- diſcloſed by pleading, it was demurred in law. « 


viſable by the The F * Whether the grantee 0 
wille e FIR sT QUuesT10N' was, Whether the gr: 

N has ſuch an eſtate, as that he can make a de viſe thereof by 

Moor, 626. 34. Hen, 8. C. 5 L | 


1 Saund 261. 
10. C2. 96. Co. Lit, 162. b. 


1 
4 


Sgcox0 


| Hilary Term, 43. Eliz. In B. R. 5 805 8 7 5 


Cond 


G:conNDLY, Whether this diſtreſs be maintainable by the 32. * ; 
1 e eee BINS": © 
To the ſecond, ALL THE JuSTICES agreed, that this diſtreſs is 

-12i0able by the ſaid ſtature ; becauſe the eſtate, in the rent, is 

termined 3 and the rent was due before; and it is within the in- py 

{ the ſtatute, although it were not rent for his own, or ano- 


n 


ty nt 0 


\ life, but 94% a fee. 


But as to the firſt, Ga w Dv and FENNER held, that it is deviſe- 
Ne by the 34. Hon. B. c. 5. for the deviſor hath a fee therein, al- 
ough not an abſolute, yet a baſe fee; for this eſtate is deſcendi- 
- to the heir, although the heir upon ſuch deſcent of the lang 0 
| net have his age: nor is it ſuch a deſcent as ſhall toll the entry 
bn who hath right, nor that the feme of ſuch a grantee ſhould 
re dower 3 yet the grantee having ſuch an eſtate, which is diſ- 
ſible by him, whereof if he diſpoſeth not, the heir is to have it 
dy deſcent, but not by deſcent, but by limitation. And as 
Ew. 3. title e Deviſe,” 21. is, that at the common law, where 
dis deviſable by cuſtom, he who hath ſuch an eſtate might de- 
eit; 4 multo fortiori now. Et in 8. Eliz. 253. a. Dyer, it is al- 
ed to be deviſable. Wherefore, &c. + 


Poryam and CLENCH e contra; for the 34. Hen. 8. c. 5. ex- 
und; the ſtatute of 32. Hen. 8. c. 37. and ſhews the intent of the 
ls, „that he who hath a fee might deviſe it;“ to be meant of a 
imple, and that it ſhall not be expounded to extend to a fee- 
I; and therefore much leſs to extend to an eſtate which is 

t pur auter vie: but peradventure a fee-ſimple derived out of 
eſtate for life, is well deviſeable ; as where tenant for life grants a | 
it to one and his heirs ; or if rent be reſerved upon an eſtate. for 
= , and is granted over, ſuch rent, it may be, may be deviſable; 
luch a grantee hath a fee. But when in the ſame deed (although 
heir ſhould have it by limitation) it is, that an eſtate pur auler 

5 granted, the ſtatute 'doth not intend that ſuch a rent ſhould 


am 4 | ; 
FW deviſeable. And the caſe of 33. Hen. 3. may be law; for the 
„ ens there general, that every one ſeiſed of land might deviſe z 


t ſo is not the ſtatute.—And PoPHAM ſaid, that this caſe had 
aqut to the Juſtices at Serjeants-Inn.in Fleet ſirtet, and many of 
a vere of opinion that it was not deviſeable. Et adjournatur. 


19. Car, 2. c. 3.1. 12, 14. Geo. 2. c. 20. f. 9. Powel on Deviſes, 38. 226. and 
e Polt. 901, go2. . ˖ | 


Payn againſt Malory. 2s Cann 6 


ON 2 ſpecial verdict the caſe was, That one made a leaſe If a leſſee for 

for years, relerving rent: and if the rent be arrear, and dif. Nears attorn to'a 
taken for it, and not redeemed within fix wecks, that the "> wc 
might enter. The leſſor grants this reverſion by fine; the the grant or may 


5 ä enter for - 
c broken, although no attorument had been made to his grantor. Poſt. 632. S. C. 8. 8 Frog 


ox0 | | conuſee 


„ 
- 


be error; anda 


806 Hilary Term, 43. Elis. In C. R 
3 conuſoe grants it over; the leſſee for years attorns to the fa 


- 4 
Matoxy, grantee; the rent is arrear, he diſtrains; the | 
| and had the beaſts delivered unto him, but hate A ; oy 
demption of them within the fix weeks, Che — 4 1 
for the condition broken: and, Whether his entry was con — 
was the queition. For admitting that the rent and the — 
ſettled in the grantee, by the attornment of the leſſee, ſo 
might avow for it, although the conuſee, who was bis 5 
2. Bac. Abr. 18, could not; whether he may take advantage of this — y 
. -£avſe the conuſee, who was his grantor, could not, becauſe the 
not wo uae made _ him: and the 32. Hen. 8 
37. gives the fame re to t antee of 
= ery 7 & gr a reverſion, as 


 S8c0NnDLY, Adakhung he might, Whether this redempii 
| the diſtreſs, by replevin ſued, which is not abſolute, be —_— 
tion thereof within the intent of the conditian ? | 
Nu ne. For THE JUSTICES delivered not any opinion there 


| | (a) The neceſlity of attornment is now taken away by 4. & g. Ann. c. 16. Vi 
7 a Co. Lit. 215 · N | 


cue 5. Williams againf White. 
| Hilary Term, 42. lia. Roll 5. 


On judgment to 71 RROR of a judgment 1n Briſta!, in. account.; where the p i 
1 tiff declares againſt the defendant, as his bailiff, for dive 
default, the goods to the value of tool. The defendant ,pleaded, aui 
— may or” Sail F, c. and found againſt him. Whereupon the was ajudg 
— go 91-99 to account 3 and auditars were aſſigned, who prefized a (ay 
plaintiff ſhallre- account unto him, at which day he made default. Wherey 
— 4 it avas awarded, gudd guerent recuperet walorem banorum pntdidru 
counted ; but if Viz. gal. 105. The error aſſigned was, Becauſe the Court Y 
the order dif- awarded. guod recuperet valorem, and doch not award a wilt 406 


_ — ge quire.af the value. | | 


the defendant p 
has no notice of But it was thereto anſwered, and held by TR CounT, 


the day, it will upon default of the accountant, the Court may order, that ! 
capiarad com. Plaintiff might recover the value, as the plainciff had counte 
putandem ſhall as 14. Edw. 3. “ Accompt,” 109. and 10. Hd. 3. U. 3): 
—_ the then the judgment ought to be gudd recuperet, anul acc 

Jitemen"* what the plaintiff had counted. But here it is gudd recuperet on 
1. Roll. Ab.776. viz. 92/. lor. which is not as-the plaintiff caunts. It is my 
— 1 becauſe day is given him to aceount, he not being prelent 
1-Lutwyche,63- take. conuſance thereof, ſo as he is condemned by default withait 
1. Leon. #7. tice, Wherefore for theſe. to errors the ſecond judgment ren 
3. WI . yerſcd. But becauſe there was not any error found in che firſt u 
ment, it was.affirmed. And it was ſaid, that a cap ad cn 
dum ſhould iſſue out of this court to bring him in to account. 


I. 


Hilary Term, 43. Eliz, In B. R. $07 | | 


Taylor again Fofter. . | Cann 8. 


ecUMTSIT. Whereas the defendant; in conſideration that the On a promiſe to 
| plaintiff would marry his daughter, aſſumed to pay for him to 7 — 
go whom he was indebted, 1ool. viz. gol. at ſoch a day, and different times, 
| reſidue at the end of the year enſuing ; and becauſe the &rl(t pol. bs confideration 
not paid, he, within the year, brought the cn. And after — 4 
lift, upon nan offumgſit, it was moved, that the action lay not marry the de- 
Al the laſt day, as it is in debt upon an * payable at two 8 —4 
rs, Sed non allocatur: for true it is, that ſo 2 


is in debt on an will lie after 
Yoztion, where the entire debt is to be recovered ; but not in this every breach. 
Kon, or in covenant, where damages only are to be recovered. It Ante, 118. 776. 
x :lſo held, that the action well lies for the plaintiff, although the , goll. Ab. ag, 
il. had been to be paid to a ſtranger, and not to himſelf; becauſe 2 Saund. 33). 

romiſe is unto him. Wherefore it was adjudged for the plain- 8 
F | | Andrews, 370. 3. Mod. 153. Salk. 68. 


Philips again Turner. Can, 


RROR of a judgment in Coventry, in an afſump/it, wherein the A promiſe, in 
pantiff declares : Whereas there was communication betwixt —— 
n 2nd one Archer, concerning the fale of certain beafts ; that the goods to Bl. to 
{ndant aſſumed unto him, in confideration he would deliver to be paid ad at- 
der ſuch beaſts as he ſhould buy, that if the ſaid Archer bought — —4 
tim ady beaſts for ſuch a ſum of money, to be paid ad aliquod ter tus roncord- 
pur vel tempora tune futura inter eos concordand. and did not pay it ds _ —_ 
dingly, that he would pay it: and alledgeth, that he fold and would, wp 


rered to the ſaid Archer 20 beaſts for 381. whereof 201. to be paid port an gt 


div ad immediately, and the other 181. at a day to come, and that — ax 
ue! NT had not paid the 18]. The defendant pleaded non it — N 


| found againſt him, and judgment for the plaintiff. 2 

Tus Fus r Exxon affigned was, That the conſideration is not — 
ged to be performed ; for he aſſumes only to pay for thoſe 
ch are ſold to be paid at a future day: and here it is not fold to 
paid at a future day, but part in hand, and part at a day to come. 
ad of that opinion was PoPHaM, that for this cauſe it was er- 
bot ALL THE OTHER Jusricts e contra; for when any 
sto be paid at a day future, it is within the afſi-mpſit, for other- 
be would not have given credit for any part; and the promiſe 
bat | , if de ſells for payment at a future day, but tempus futurum, 

i, although part be paid immediately. 


coup Exxon aſſigned was, For that the wenire facias is Yenire- 


ted de civitate, whereas it ought to be de vicineto civitatis.—Sed o_ Car. 164, 


alkcatuy ; for ſo are all the precedents for trials in cities, where 1. Burr. 337. 


ſent n or ward is alledged. Vide 7. Hen. 4. pl. 13. 8. Hen. 5. 
ny mor r, For that it is awarded ſervientibus ad clavam ballivis, 
ſt ju I eurige, and one of them only returned it. But becauſe 
| ik was ers et eorum cuilibet, it was held to be well enough. 
; Te the judgment was affirmed. | 


Hilary 


C481 I» | 
A grant from PIECTIONE FRM. Upon evidence, WarBeRrToN ci 
the crown, this one Bridgwater's Caſe to be reſolved by advice of the N 


name of the te- 
nant, is not re- 
vi ved by 18. 
Eli. C. 2. 
Ante, 231. 


2. And. 190. 
Moor, 131. 
8. Co. 138. 


C481 2. 


A ſheriff may 
take a bond 
trom.ove ſurety 
only ; therefore 
if he take it of 
two, and one 
hath nothing m 
the county, yet 
it is _u_ for it 
is at his peril. 
Ante, 624. 672. 
Poſt. 852. 862. 


Cro. Car. 446. 
1. Mod. 227. 
Salk. 9g7- 
Impey's Sher. 
124, 125. 


been adjudged in the caſe of Sir William Drury (a), that if 2 


nw 4 


that the obligation was good : for the ſtatute hath two parts; 


appear at the day, &c.; and it preſcribes, that if the obiigation 


2 


. 


„ 


— Hilary Term, 
43. Eliz. In the Common Pleas. 
Sir Edmund Anderſon. Kut. Chief Yn: 
Sir Thomas Walmſley, .Knt. if Tuftice 
George Kingſmil, E/g. | 
Peter Warberton, £)g. | Juſtices 
| Sir Ed ward Coke, Knt. Allorney General. 
Sir T. F leming, Kut. Solicitor General. 


— . —.— 
p 


| 2 Child againſt Low. 


the court of wards, that where the queen had let lands, and grant 
the reverſion to one, mil-reciting the name of the tenant, and aft 
wards made-a new grant to another with a true recital of the na 
of the tenant ; and after that the ſtatute 18. Eliz. c. 2. of patents 

made, that it ſhall not revive the firſt grant, becauſe it was utte 
defeated before the ſtatute. — And 4LL THE JUSTICES here aſürn 
it to be good law. Vide 27. Hen. 8. Parliament, Brook, 77. 


Sir Gervaſe Clyſton againſt Web. 

Hilary Term, 42. & 43. Eliza. Roll 607. 

| Þ we upon an obligation made unto him as ſheriff of the coy 
of Cambridge, conditioned for the appearance of one arte 
upon a capiar. The defendant pleads, that the plaintiff took! 
obligation of him and a ſtranger, and the ſtranger had nothing, 
did not inhabit within the ſaid county; and pleaded the 23. H 
c. 10. and pretended, that for this cauſe the obligation was void 
It was thereupon demurred ; and, after argument, it was reſol 


one for the benefit of the ſheriff, 2. that he ſhall rake obliya 
with ſureties, which is for his indemnity, that if he be amerces 
non-appearance of the party, that he ſhould have his remedy; 
the ſtatute preſcribes the form, viz. that it ſhall be made unto! 
by the name of his office, and with a condition, that the party | 


made in any other form, it ſhall be void: and this clauſe is for 
benefit of the party, that the ſheriff, under colour of his 9% 
ſhould not oppreſs the party to make him any other manner of 

tion; ſo as the ſtatute makes the obligation void only for not} 
ing of the form preſcribed in the manner thereof, but not 
matter thereof; and that is for his own indemnity, which 7 
relinquiſh if he pleaſeth, and it is nothing to the party, plaiut 0 
defendant; for if he, after he hath taken the obligation, will re 
it, it is nothing to the plaintiff, or the party arreſted. And it 


takes an obligation with one ſurety only, it is good enough, - 
void by the ſtatute, Wherefore it was adjudged for the plan 


(a) Recitcd 10. Co. 106+ b. 


Hilary Term, 43. His. In C. . B09 


W ad -4 Nuby. againſt Sabb. 5 Late in ate: Cans 3. 
Mfiabaelmar Term, 42. C43. Eliz. Roll 133... 
750 upon an obligation, conditioned for the performance of An award 

an arbjtrament of all the actions and quarrels betwixt them in bart g * 
lde day of the date, ſo that it be delivered up before the laſt T. 
lieu then following: The defendant pleaded, ud nullum fe- — as it is good. 
w orlitrium. The plaintiff ſhews an arbitrament, which was r FT 
th Aug, whereby they awarded, that the one ſhoutd pay to the 1. Lutw- 524. 
ker 40s, in recompence of all treſpaſſes, at ſuch a day and place, 333 
he other would come thither in perfon to receive it; and that chere cited. 
zone ſhould releaſe, then and there, to the other all actions and 
nds unto the day of the date of the arbitrament.— It was there - 
n demurred: and ALL THE Cour refolved, that the arbitra- 
t was good for the firſt part, and void for the laſt part; and 
t he ought to perform the firſt part. Wherefore it was ad- 
&d for the plaintiff. 8 MR CT OR | 

Proctor againſt Johnſon. 

Eaſter Term, 42. Elix. Ne 1911. Ks 
Tor upon an obligation, conditioned for performance of the The wank” © 
articles, covenants, and agreements, compriſed in ſuch an in-“ gran, does 
ture, The indenture recites, That whereas the archbiſhop of 20. — 
had demiſed by indenture to the defendant, and to one Wind- — = 
ſuch lands and a mill for years; and that 1 md/or died, where- * 700% 
e had all by the ſurvivorſhip; that he grunted, bargained, and 
ed the ſaic land and mill, et totum jus et tituum ſuum in pra-. 
to the plaintiff, to have and to hold during the years. The | 
b afigned was, That Windſor in his Iffe- time had granted his Fa 
eto a tranger, who, after this grant, entered and evicted the + 
uff out of a moiety. And it was thereupon demurred. The e 
n was, whether this word tt grant” implies an expreſs war- " Cs. EU + 
7 ipiinſt this title, without any other expreſs words of war 
j!-WarmsLEY and KINGSMIL held, that it did not: 
rox @ contra: ANDERSON abſente. Adjournatur. 


Forreſt again Ballard. 5 > Cans. 
7 Orne Term, 42. & 43. Elia. Roll 2880," 141 ho 
ERELA to avoid a ſtatute-merchant,' atknow- e f 
Kg before the mayor of Nerring bam, ſurmiſing in his writ oye wr 4 
awies to avoid the ſtatute : the ne, that the mayor there had pitrre, or yo 
If authority to take ſuch a ſtatüte; the other, gued feriptum — —4 
um, c. non fuit ſgillatum cum figills reginæ de duabis peciir, cording to the 
'Þ jxillatione flotut. meręator. Upon this writ the plaintiff — aoog | 
zd alledgeth theſe two by ax. avoid the ſtature. It wid fc upon ve ne | 


Care 4. :- 


won demurred: and held by aLL)/ Tas Court, that for this 2 querels; but 
ide count was double and vitious ; for although 4 writ of if oi ware 
furrela may comprehend divers cauſos for the avoidance of both, it wilt 4 
2. Jet the count ought to comprehend but one cauſe; or double, and bad. 
wuzeth divers cauſes, yet it dught to 8 one only, to 

the phiniff ought omy to anſwer ; for doubleneſs is un- Owen, 142. 
d inveigles the Court. And therefore it hath been Dyer 4 — 

| | 1. Leon. 433, See 1. Bac. Ab. 333. afid 8. Geo. 1. e. 25. Gilb. Fr. 7 4 
" ELIZ, PART 11, H h h adjudged og 


à gift has been payment of gol. debt due to the queen; and, beſides that, 


— — — — —— — 


810 Hilary Term, 43. Eliz. In C. B. 


Fon zer adjudged in Gaſcoyn : Caſe, that a double plea is vitious in 
ogenſi- ſtance z and if there be a demurrer, it needs not be ſhewn for c 
notwithſtanding the 27. Elz. c. 5. but he may well take 20 
tage thereof, without ſhewing it. And it was held by aL 
| CouRrT, that either of theſe cauſes alledged was ſufficient to 
(s) Ante, 319. the ſtatute 3 and an avudita gut rem lieth in ſuch caſe (o), a 
88 — 4 ſhall not be put to ſue a writ of error to avoid it. And alth 
4. Mod. 314 the ſtatute is not enrolled in two places, nor writ with the bat 
Salk. 264. the clerk; which is a circumſtance appointed by the ſlatute, y 
| omitting of them is not a circumtiance to avoid the fl 


Wheretore it was adjudged for the defendant, 


BALLAKD. 


Cazx 6, IIinity College in Cambridge againfl Tunſtal, Parſor 
__. Sharinford, in the County of Leiceſter. 
On an ancient NNUITY by preſcription for a penſion iſſuing out « 
aa or crak church of 8.—It was reſolved, without argument, that 
liable for ar- Againſt the incumbent as well for the arrearages due in the tig 
rearsin the time his predeceſſor, as in his own time; for the church itſelf is ch 
— predeceſ. in whoſe-ſoever hand it comes. Wherefore it was adjudged k 
Ante, 675, plaintiff; 1 - 
Co. Lit. 344 | | 

he. Bethel againſt Edward Stanhope. 

>. Hilary Term, 41. Eliz. Rall 939. 
If a perſon in- QCIRE FACIAS againſt him as executor of Franci Vu 
8 upon a judgment given againſt the teſtator of 220l. He pt 
made by covin riens in ſes mains, And thereupon they were at iſſue, Whet 
>a ame had aſſets? And it was found by ſpecial verdict, that the te 
he ſhall be con- was poſſeſſed of divers goods to the value of 250). and by co 
ſidered as exe- defraud his creditors, made a gift of his goods to his daug 
a, ne ae with a con” u upon payment of 20s. that it ſhould be void 
wry has died. The defendant intermeddled wich the goods; and 
been granted to wards the daughter, by this gift, took the goods ; and after 
_ 108098 adminiſtration of the goods of Francis Vaughan was commit 
406. 5656 the defendant; and, Whether upon this matter he ſhall be c 
ed asexecutor, and that theſe goods ſhould be aſſets in bis H 
_ : — was the queſtion. | ; = 4 
Cro. Jac. 251. And after argument it was adjudged for the plaintiff: for 
2. And-17:- when he meddled with the inteſtate's goods, although be 
— — neither executor nor adminiſtrator, and afterwards admimit 
7702 34+ was committed unto him, a creditor hath election to charge 
. Raym- 63- executor or adminiſtrator z eſpecially here when he pleads 3 6 
5 —_ tor, the finding by the jury that he is adminiſtrator is to no fe 
Gil. Uſes, 306. 9. Ed. 4. pl. 53. 2. Rich. 3. pl. 20. 21. Hen. 6. f. d. 1 
2. Term Rep. SECONDLY, ALL THE COURT held, that this gift of the 4 

97: 87. 37. js in itſelf fraudulent; as appears by the condition; and the BW 
is expreſly found by the jury; and then it 1s _ 
againſt the creditors by the 13. Eliz. c. . and the * | 
poſſeſſed of them: and when the donee afterwards took t |; 

a treſpaſs againſt the adminiſtrator, for which he bath lus 
and they are always affets in his hands. But if a trel 


goods from a teſtator in his life-time,*ſo as they never vi 


— 
* & 


= 


{in «ion to the efecutor or adminiſtrator, they are not aſſets B. razr 
il they are recovered. Wherefore, notwithſtanding this taking  egivft 

gem by the donee, yet they always remained as aſſets in the 
k of the adminiſtrator; and therefore he is chargeable for 
n 25 executor te ſon tort, by his intermeddling with them before 
-ifration committed; and the goods by law remained always 
tis poſſeſſion. Wherefore it was adjudged for the plaintiff” - + 


Babington. - 
Michaelmas Term, 42. & 43. Eliz. Roll 317. 


N ſeiſed in fee de medietate ecclefie de S. vx. od prefentandum ad i 092 2 we 
lm e rleſam qudlibet primd vice, ut in greſſo; and that one Buſby nun; ' 
;ſciſed of the other moiety ecclefie predite, v12. c. ut in grofſs; fore the 2 
| that Langford preſented his clerk in the firſt. turn, who! was dcheire clerk, 
ited, inſtituted, and inducted ; and afterwards the church be - tice wrongfully 
ne yoid ; and Buſby preſented in his turn, whoſe clerk was ad- — 
ed, inſtituted, and inducted, and afterwards deprived; and that — 
ſhop, without giving notice of the deprivation, collated ; and over the advow- 
x afterwards Langford granted this advawſon to The Earl of — — won 
in fee, who granted it to the plaintiff in fee; and that the 2 in hh turn. 

x collated by the biſhop died; and the defendant, in right of upon the death 
h, claimed the turn, and preſented, and diſturbed the plaintiff. gg incum- 


lit was thereupon demurred. 


Aker argument it was adjudged for the defendant ; for when Lang- ＋＋ * 
{ had right to preſent” upon the depriyation, ag in his turn, 3 © 4A 
bough the collation by the biſhop without notice was not 3. Burr. 1506. 
x, nor ouſted him, but that he always might have preſented, 
ouſted the incumbent by his bringing of a guare impedlit; yet it 
nt a thing in action: and when he hath granted the advowſon 
7, the grantee cannot have this thing in action, nor the grantor 
ome the action: but he hath deſtroyed it, ſo as none can 
we it. ä 8 | 


ficient to paſs the advowſon in fee (as they all agreed that it * ie by 
and although this title to preſent 100 — transferred to the — — 22 
ate, yet this collation by the biſhop is good againſt all but goodagainſt all, 
ſt the very patron; and this only through defect of notice, dt * 
8 he might have removed the incumbent by a quare impedit; Ante, 119. 
then he doth not remove him, ſo that he dies incumbent, this 5- Co. 104. 4 
ſerving of his turn, and as a preſentment in his turn, ſo as ;. will. 49. 
J ſhall not be prejudiced by his negligence, but ſhall have it 

18 in his turn: and it is a good plenarty and incumbency | 

at tim, ſo as he now may preſent, and well ſay, that the turn 

te other was ſerved : ſo as they all held for the matter to be 

it the plaintiff. | | 


nd ANDERSON and WARBERTON here held, that the declara- In quare im edit, 
m not good, becauſe it is not ſhewn how the preſentment it i» ſufficient to 
* but THE OTHER JUSTICES held it to be well of every ſacond 
+ And they all held, that the collation —_ the turn «7 i» gref- 
*. dut uſurpation gained it, ſo that the advowſon cannot e, 24% 
Fitted over, Wherefore it was adjudged for the defendant. Co. Lit. 233. 
I. Ray. 200+ 3. Leon. 63. 2+ Will. 180. 
H hb 2 Prettyman 5 


Hilary Term, 43. Eliz. In C. . vir 


— 


STannors. 


ancis Leak againſt the Biſhop of Coventry and Doctor Cain x | 


\UARE IMPEDIT. And counts, how one Langford was Preſentation a by 
if there- _ 


and without uo- 


pECONDLY, ALL THE CoURT held, that altbough this grant On deprivation, . 


ſay he was ſciſed 


6 | lary Term, 43. Elia In CB. 


S 
A noo aſhes! PRESPASS, guare .dowum & clauſe fuk fregip The delend 


is ſo far a new a 

declaration, that 7 pleaded, that the houſe is called Crab le- ho, e, and ont of 1 
the delendant clalrs is Blacks fore and the other is: Whit dor and pleads i 
matter te meet We are his frechald; and ſo juſtißef. The plaintiff faith, that 1 
it; but he can- treſpaſs done was in the houſe called .Grable-bpuſe and in Bla 
not anſu er to all Acre, which are his freehold, aBSQUE Hoc that they are the fre 
the pleadings, hold of che defendant; and that the treſpaſs was done in anot 
Ante, 356. 493. Place, containing 20 acres, aiif quam White-Acre, c. It 
8 thereupon demurred; for it was ſaid, hen the plaimiff make 
Bro Tit. 6f. now aflignment, ſo that the defendant had not agreed to him, x 

7. Term Rep!" Bit every paroel intended in the declaration, this new aſſignme 
dg Oe ex ag d new declaration, to which the defendant ſhall have a new: 
1. 576 . ſore in all, and is a walver of the former pleading in all; wh 
1 ſiore he ought-to have omitted his traverſe. — And of that opini 
was WAUMSLEY: but ALL THE OTHER'JUSTICES'& contra; 
An regard that the defendant hath hit ſome of the places wh: 
te plaintiff intended the treſpaſs, asd pleaded thereto, the plain 
muy well anſwer to that part, and the defendant ſhall, hare 
co other anſwer; as if the defendant had hit one place, and had a 
feſſed the action therein, the plaintiff needed nat make any ah 
ttzhereto; and the defendant ſhall not wajve his anſwer, and anh 

| "to all de neue. Wherefore it was adjudged for the plaintiff 


C i-... W bitnel againſt Cook. 


B  Michaelmas Term, 42. & 43, Liz. Rall 3346. 


De ſon tert” is TAEPLEVIN. The defendant. as bailiff to one Pyne, who 
„anner here N ſeiſed of the third part of the place where, &c. jultic 
Er claim ariſes damage feaſant. The plaintiff ſaith, that a ſtranger was ſeiſe 
as to land. the other two e he put in his cattle. 
en 59. defendant faith, de injuvid jud propria, abſque tali cauſd, C- 
T Bulk 48. Plaintiff demurs: and it was adjudged to be no plea; but he 0 


do goſwer to the ſpecial matter iu the bar. 


—— <_——- 


* * Fafter Term, e 
3. Eliz. In the Queen's Bench. 
Hr "arg Popbam, Kt. Chief Fuffice,.. 1 oe 
Sir Francis Gawdy, Kit. I 
Fuſticer. 


Sir Edward Fenner, "Ant. 
Sr John Clench, Kit.” I ri, 5 

Sr Edward Coke, Nut. Attorney Cenerall. 
Sr Thomas Fleming, Kut. So/icttor General. 


| ummm pL 17 OAT} wn 
Pilkington againff Haſtings and Meacock. „ ee 


Hilary Term, 44. Blize |. Roll 38 1. ä 
EPLEVIN. Haſtings avowed for damage feafant in the | 
place WHERE, 43 in his freehold, — 4 cons 1 a 
ſance, as bailiff unto him. The plaintiff ſaith,” that after diſtreſs for da- 
king, and before delivery of them, viz: We. lie tendered to the Nr 
| Mack two ſhillings, which was ſufficient amends for the to the hail 
wee; the which he refuſed to accept, &c. and detated his 0 2vowant; 
: cuuſque, Er. And hereupon the defendant demurred.— alter mpobnd. 
DALY, for the defendant, moved, that the plea was not good, ing; but if he 
1857, Becauſe the tender of the amends was not inſtantly upon 275 that what | 
taking, but after impounding, which is too late; as 13. Hen. 4. —— 2 
27. Ldw. 3. pl. 88. 6 «7d e need not ſpeciſy 
tcoxplU r, That the tender of amends to the ſervant is not 1 
for he hath not any authority either to atcept or refuſe Poſt. 820. 
but it ought to have been made to the maſter, eſpecially as this 
„ where the maſter diſtraindde. Oo. Ent. 602. b. 
per, Becauſe he doth not ſhew to the Court what the * Che 200: 
es were, ſo as the Court might have adjudged whether there; "reg yr =, 
lufficient amends tendered, or not.—But as to this laſt, 4 l. L: Brownl, 173. 
Corr reſolved, that it was not material; for, having aver- 6 
at the two ſhillings tendered was ſufficient for the damages; Moor, — 5 
wement is ſufficient. As to the ſirſt, 4LL THE CoURT held, 5. Bac. Ab. 8. 
ine tender came too late after the impounding; for, being 
"uy impounded, they were in cuffodid legis; and the party who 
ed had not any intereſt in them, nor authority to deliver 

As t9 the ſecond, they all held, that the tender to the ſer- 
ru not ſufficient, efpecially the maſter being preſent at the 
But if the ſervant had only diſtrained, Gaw pr ſaid, that 

= tender unto him might have been more coloutable: 

HAM faid, that if the tender had been to the bailiff of the 
4 perad venture have been good z but not to à ſer- 

= yined in the diſtreſs only. Wherefore'it was adjudged 
1 2 precedent was cited in this court, that the 

— after the impounding was good; which was 
Gor = 33. Blix. Roll 327: between Hardſey and Segrave. But 
— * not much regard thereto, becauſe they were re. 

45 l oo point, that the tender to the ſervant was not 

«70, , a F * 


Sir Henry 


WM. Eaſter Term, 48. Fig In B. K. 


Caen 2. Sir Henry Linlęy's Cafe, 
latreaſon, a par- Sin Henry Linley, who was indifted of treaſon, being bronght 
don is go the bar, and demanded, Whether he could ſay any thing u 
Without writ the Court ſhould xroceed upon the indittr Fr 
of allowance ; a not pr Jun e indictment, which was 
but not in ſe- fore commiſſioners of cyer and termzner ? he produced the qu 
lony- pardon, without apy writ of allowance thereof.—And Pops 
_— —_ cond clerk of the crown, informed the Court, that the preced : 
5.Com.Dig.321. were, that in caſe of treaſon it was uſed to allow of the pard 


without writ of allowance, but not in felony.—Whercupon 


| pardon was allowed. * 
Carr 3. ; Sands ogarrfi Drury. 
ere, Whether F*ROVER of twenty loads pf hay. Upon not guilty plex 
—_—— T a ſpecial verdict was found, that this hay RR of 
copy ? tithes ſevered from the nine — pettaining to the reftory 
a 


— 293-413 Hockley, and demiſed and demiſable time, &c. fecundum conſue 
o—m - manerii de * that the prior gi Newbury was ſeiled in 
2288 the manor and rectory of Hackley 3-and in 29. Hen. 8. den 
365. 8.19 thoſe tithes by copy to H. under whom the defendant clain 
Co. Lit. 58.2. and afterwards,- by the diſſolution, &c. the manor and rectory a 
CBE 2 to king Henry the eighth, who conyeyed it to the archbiſhop 
4 hold,” E. pl. i. Tork, who let that rectory to the plaintiff, who claimed 
| _ tithes and the defendant, under pretence of that copy, c 
ths we v Ä o,, 
The ſole queſtion was, Whether thoſe tithes were grantabl 
copy, &c. 7 It was moved for the plaiptiff, that they were 
Firſt, In reſpect of the nature of tithe, wherein none could 
any property before the council of Laterar, which was in the 
of king John; for before that time every one might haye paid 
to whom he pleaſed; but by thoſe conſtitutions ' they are anne 
to the rectory: it is then impoſſible that there ſhould be any 
tom to demiſe them by copy, from time, &c. whereas none 
intereſt in them but within time of memory. Tithes alſo c 
paſs, unleſs by deed : and therefore to grant them by cop 
court roll cannot be good. There cannot ' alſo any thiog p: 
copy, but that which is patcel of the manor ; but it hath bee 
judged, that tithes cannot be parcel of a manor. Wherefore 
And of that opinion was Pop RA M, for the firſt and laſt 
for although common and prima wire proti may be grant 
ag rr they are parcel bf the manor, yet tithes c 
ſo, dect iſe they canriot be patcel of 4 manor ; for 2 mats 
tithes are of ſeveral natures, although they be united in one 
| band ; and then it is not poſſible that that which is not par 
Co. Lit. 58. 2. a mühor, can be demiſed ſecundum con ſuetudiuem manert. 
therefore jt was adjudged in the time df queen Mary, in thec 
the Dube of Suffolk, that where one had rwo manors, and gi 
copybold of the one manor at the court of the other mats 
it was a void gratit'; for it cannot be a copyhdld, according 
cuſtom of 'a manor, whereof it is not parcel. 
But Ga w Dr doubted thereof; and conceived it bad ber 
enough, if ir had been fo uſed from time whereof, &c— 
tauſe-upon the verdict it did not appear that it had bern! 
by copy, from time whereof, &c. it was held, that tber? 
) Bys- Geo-3: any title found for the defendant; and therefore adjudged 
CE ns T | 
— of ti hes and other iucorporeal hereditaments for life, lives, or years, are declaredgoot'® 
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8 Southcot againſt Bennet. | 5 -  Carn 4 
JETINUE of goods; and counts, that he delivered them to the & bailes expepe. 


-ndant to keep ſafely, &c. The defendant confeſſeth the TE 
"a and that ofierwitds' S. feloniouſly robbed him of them. ny —＋ | 
herctore, &c. The plaintiff replies pro/e//ando, that F. S. did — 1 . 
dab him, for plea faith, that the ſaid J. S. was ſervant to the bed. 
&dant. And it was thereupon demurred.— And after argu- Cro. _—_— 
nt 2t the bar, Ga wo and CLENCH, cæterit abſentibus, held, | LdRayw:655- 
t the plaintiff ought to recover, becauſe it was not a ſpecial bail- Vide Coggs v. 
at; that the defendant accepted to keep them as his proper 1 — | 
ads, and not otherwiſe ; but it is a delivery, which chargeth n 
n to keep them at his peril. And it is not any plea in a detinue by. a. and 
fy, that he was robbed by one ſuch ; for he hath his remedy 8. Bac. Ab. 236. 
r by treſpaſs, or appeal, to have them again. And that is the ; 
yon of 33. Hen. 6. pl. 1. that if a gaol be broke open by thieves, 

{the pritoners let at large, yet the gaoler is chargeable (a), be- (s) I 28 
he bath his remedy over: but if it be broken by the queen's 1. vent. 239. 
mics, it is otherwiſe. 15 | 

And although it was moved that the replication was vitious, for 2 may 
u the proteſtatian is repugnant to the matter confeſſed; and p. 3 2 

, the replication being ill, although the bar be vitious, the Dyer, 184. a. b. 
atif cannot have judgment, as 2. Eliz. Dautries Caſe is; yet Strange, 302. . 


xs held to be but a default of form, and not of ſubſtance : and 3. Com- Dig. 


demyrrer being general, no advantage can be taken thereof. 124, 125 · 
tercfore it was adjudged for the plaintiff. —Y ide for the principal 

3 Hen. J. pl. 4. 6. Hen. 7. pl. 12. 9. Edw. 4. pl. 40. © 29. Af. 

b. Edu. 2. „ Detinue,” 59. 4. Co. 83, & 84. 


Dumper againff Syms. | ; Cass 5. 
0 Eaſter Term, 40 Eliz. Roll 361. | | 
PASS. Upon a ſpecial verdict it was found, that the On a exoviso 


preſident and ſcholars of Corpus Chrifti college in Oxford were _ en ths _ | 


lin fee, and anno 10. Eliz. let it by indenture to one Bold for not alien wich- 
fears; PROV18O that the leſſee and his aſſigns ſhould not alien out licence, if 


premiſes, or any part thereof, without licence of the leſſors, . 


ering 338. 4d. per annum. In 15. Eliz. the preſident and ſcho- dition is entirely 
by their deed, licenſed Bold to alien the premiſes, or any part, deſtroyed, and 


the entire term, or for part thereof to any perſon whom he — 8 
2 I y atter- 

Wed, Baid aſſigns the entire term to one Tubb. Tubb deviſes wards aſſign 

entire term to his eldeſt ſon, and made him his executor, and or demile the 


u. The executor entered generally; and they find that the — 2 4 


nor was not indebted to any; that afterwards the fon died in- term without 


te; and adminiſtration of his goods were committed to J. S. licence; but 
- otherwiſe a 


 terec, and aliened to the defendant. That afterwards, in j,,,;. of the 
Ela. the ſaid preſident and ſcholars, by the name of the preſi - term would 


and ſcholars of Corpus Chriſli college in Oxon. in comitatu Oxon. „ 4 


© 2 leaſe thereof to the plaintiff, rendering 225. rent per annum ; condition. 

t they made a warrant to one Englesfield to enter, and de- Ante, 346. 757- 
leaſe upon the land (but it was not found that this war- 8. C. 4. Co. 120. 

"s by writing under their ſeal); and that Englerfield entered 1. Roll. Abr. 

ves (a), and delivered the leaſe upon the land to the Kal. 48.659. 

( 48. Moor, 205. ». Roll. Rep. o. 390+ 2+ Bulſt. 291. Noy, 32. Cro. Jac. 3 8. 102, 

e ee I e 


83 plaintiff, 


(a) 1. 
| Godb. 93. where Lord Stafford made a leaſe to three, upon condition th; 


| 
| 
| 
| 
| 
| 
| 
| 
| 
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Donis Plaintiff, upon whom the defendant re- entered; whereupon thi 
an action was brought. Ef fi, &.—PresT, and which was the prin 
SxM4% cipal queſtion. in the caſe, it was moved, Whether this les 

the firſt leſſee to alien (who aliened accordingly) be 2 diſpenſaic 
only, or a total determination of the condition? Moon, for 1 
defendant, moved, that at the firſt the words do not extend tc 
alienations by aſſignees in deed; but the word aſſignoes in the 
condition extends only to aflignees in law, as executors or adn; 
niſtrators; and for that vide Dyer, 6. As alſo, that by this Rcene 
to. alien the condition is determined, that it ſhall not bind 25 
other; and in proof thereof vide Dyer, 152. that the reſtraint ; 
determined by the alienation: and when a condition is di 
penſed with in part, it is diſpenſed with in the whole; and to tha 
purpoſe he cited a record of 4 judgment in the common pl; 
Roll. 472. Trinity Term, 28. Eliz. Roll 256. between Lyids ond Crompton (6) 


1 they, nor any ot them, ſhould alien without his licence: and t 

2. Bulſl. 29. one, by licence, aliened his part; and afterwards the other tv 

: | aliened their parts without licence. It was adjudged, that the lef 

ſor could not enter; for the condition was diſpenſed with befor 

And, as to that point, Gawny, CLENCH, and Pop HAM, de 

vered their opinions ſeverally, that the condition was gone a 

diſcharged by this. diſpenſation to alien to the leſſee himſelf 

for the condition being once diſpenſed with, it is utterly dete 

mined; for it cannot be diſcharged for à time, and in eſe apai 

afterwards, 28. Hen. 8. Dyer, 13. And foruthat Por na faid, þ 

(3) Styles, 317. held the law to be aft the opinion in- 36. Elia. Dyer, 334. 

1 where leſſor licenſed his leſſee to alien part, that he might alien th 

» 295 reſidue without licence; for the leſſor cannot enter, becauſe if t 

ſhould enter for the, condition, he ſhould enter upon the entire, 

it was limited: and if he ſhould enter upon the entire, he ſhoul 

deſtroy that which he had licenſed to be aliened, which be cau 

do, and therefore the condition is entirely gone; for it cannot be 

e/Je tor part, and deſtroyed. for the refidue (c).—SEconDLy, kv 

moved, admitting this condition to continue, this deviſe being 10 

executor, and he entering generally, Whether he ſhall be in 5 

gatary ? for then clearly by the deviſe the condition is broken. 

1. Roll. 449 And Gawpy ſaid, that he had it as legatary, and ſo the law vs 
Ante, 34%: repute him to be in accordingly, as 22. Eliz. Dyer, 367. b. 

to that point the other Juſtices ſpake not. —TH1kDLY, | 

moved, that although this condition remained, yet this leale to! 

plaintiff is void for the miinomer. of the, corporation by the 

A corporation dition in comitat. Oxon. —But u CounT over-ruled it, and 

aggregate can- it was not a material variance. FouRTUHLx, That this leak 
not without void to the plaintiff, becauſe the antient rent is not reſerved; 

— — wy the ancient rent was 338. 4d. and the rent is now reſerved is bot: 

enter for a con- and no corn, according to the 18. Elia. c. 11. and therefore 
dition broken; by the 13. Eli. c. 10. and 18. Elis. c. 11,—And of that d 

— was THE WHOLE Court, that for this cauſe the looſe 

ing the ancient againſt the leſſor himſelf; and that they are general m_— 

— dar oy ; the Court ought to take conuſance, although they be not found! 
terial additim — FLIFTHLY, It was held, that the ſecond leaſe was not good; 

will not hurt. cauſe, it was not found. that the at:orney had any warrant © 
2. Kol. 700 ing. Wherefore (but principally for the firſt cauſe) it was 20 


(e) Co. Lit. 275. 


Ante, 292. | 
( 2 Roll. 465. ed for the defendant. 
. 96. Yelv. 106. Noy, 124. 2. Brownl. 208. Moor, 593. 1. Leon. 306. 


/ 
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Preſton again ft Perton. Cass 6. : 
Michaelmas Terni, 42. & 43. Elia. Roll 44. 5 
MON DEMURRER the caſe was, A ſrire fa iar was brought To 9 a 
U in chancery upon a reconuſance there. The defendant pleaded For the defeu- 


ide, which was ſent hither to be tried; and found for the plain: dant cannot 
#: and judgment for him here. Afterwards he brought debt in — 2 : 
je common pleas upon this judgment, and had judgment there to che ſame judge _ 
over; and afterwards brought a ſcire facias here, to have execu- ment. 
in upon the judgment in this court; and the defendant, in bar of Ante, 608. 

in execution, pleaded this recovery. And thereupon the plaintiff Yelv. 133. 
enurred. And it was moved for the plaintiff, that this dran qr Van 36% 
jr plea; for both the records are equal, and the one cannot de- Burr. 2 5 


nine the other; but the plaintiff may fue execution upon what . Term Rep. 
vill <GoDFREY, for the defendant, moved, that by the new- 773 
ing of this original and recovery had, he hath waived the benefit 
having execution of the firſt judgment: and in proof thereof re- 
upon Puttenham's Caſe, Dyer, 300.—But THE wHoOLE COURT 

d it not to be any plea ; becauſe the one judgment cannot deter- 

ne another judgment, which is of equal nature, no more than one 
dvgation can determine another; as 11. Hen. 4. is. But GawDY 

5 that if a man recover upon an obligation in debt, during that 
ment in force, he cannot have a new action of debt upon that 
enion, becaufe it is reduced in rem judicatam. Whereupon judg- 

u was given, that execution ſhould be for the plaintiff, unleſs 

ber matter were ſhewn the third day of the next Term. —At 

Ich time it was moved, and exception taken, becauſe he began 

the judgment, and did not recite the entire record. Sed non allo- 

wr. Wherefore the plaintiff had judgment. 


Vide 4. & 5. Ann. c. 16. 


Wood againſt Smith. 25 ca 7. 
ROVER of goods. The defendant pleaded not guilty, and A declaration ia 
found againſt him. It was now moved in arreſt of judgment trover for ſuch 
10 il declaration: for he counts, that he was poſſeſſed of ſuch — =_ 
CG, ſhewing what they were in ſpecie, cum aliis implementis ad va- ole f, im- 
um zl but expreſſeth not what they were; and that he was alſo Pn wich- 
licd of other parcels (particularly declaring what) cum aliis neceſ- gs ot 
1 but mentions not what they were: and that he was alſo poſ- what kind, is 
ta 4 {bur but ſetteth not forth their number. The defendant bad. 
verdi was found guilty of al contained in the declaration; and A 
ges entirely afſeſſed for all; which being, ſo uncertain, the ,, vent. Toy 

on give judgment tor thofe parcels which. are uncertain.— 4. Inſt. 435. * 
irs opinion was THE WHOLE COURT, for the uncertainty * rs 4 
* echration.— Ga w DV held, that in regard the defendant 2. Ley, : 75 | 
aitted it, he cannot now after vrrdict᷑ take advantage thereof; 5s. 

4 3. is: but THE OTHER JUSTICES e contra; becauſe „ 

not any certainty at all pro implementis et necefſariis : but where Velv. 68. 
* 0 reaſonable N f although upon demurrer, becauſe it 1. Str. 67g. 637- 
1 certain, judgment ſhall be againſt the plaintiff for * 

unty ; yet after verdict. he ſhall not take advantage, if L4. Ray. g18- 
convenient certainty : but here is not any certainty. 58“. 991. 
ec it was adjudged for the defendant. 18 22 
11. Mod. 66. Sed vide 1. Com. Dig. 223. and g. Com, Dig. 32. g. Bac. Abr. 274. 


Biſhe 


* 
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'- Cann'&* 7 Biſhe againſt Walford. 
In debt for diet, DEBT againſt the defendant for money for his tabling. The 


fendant tendered his law, and was ready to have made it at " 
day.— But Ga wur, being then only in caurt, conceived, that 
. _  gager lay not in this caſe. Wherefore, by aſſent of the parties, the 
5. Com. Bg. defendant waived his law, and pleaded af pais. Fide g. El, , pl 
ng 1. 1. Ed. 4, pl. 5. 


the deſendant 
cannot wage his 
law. 


5 Hill againft Giles. 
Fjeament lies FJECTIONE FIRM &_was brought. of a cottage. After verdi 
for a cottage. it was moved, that an cjectione firme lay not thereof, no mor 
Cro. Car. $55. than a precipe quod reddat.— Sed non allacatur. Wherefore it was a 
1. Lev. 588. judged for the plaintiff. | 

Palm. 337- Styles. 215. Strange, 698. 5. Com. Dig. 273. 2. Bac. Abr. 169. 


C482 9. 


C= 10. Goodwin again Cornelius Mountenaigh, an Alien. 


The return of a EILCT IONE FIRMZ. The defendant pleaded to iſſue, and 
— venire facias was awarded de medietate linguæ, upon the defer 
ought to e dant's ſuggeſtion that he was an alien And at the niſi privs, atk 
which of the de cirrumſlantibus was awarded; and found for the plaintiff :, and nol 
Aud which moved in arreſt of judgment, for that the tales was not awarded d& 
denizens. dietate linguæ; for it ought to purſue the venire facias.—Kewr, | 
— 306. condary, ſhewed alſo, that the venire ſucias was not well returned; be 
oft. 841. N : ; 
10. Co. 10% Cauſe aliens and denizens were returned together, whereas there oa 
2. Hawk. 591. to have been twelve denizens by themſelves, and twelve alien | 
(OU was held themſelves returned; and there ought to have been one denizen u 
2 miſ-return; one alien, and fo another denizen and another alien in their tum 
and, 6+, Fog ſworn upon the jury; which could not be done here, becauſe it y 
— i pears not by pannel, who is a denizen and who an alien; and ſo 
uff had judg- conflat which of them were ſworn.—And of that opinion v 
ment, poſt. 841- Gawpy and CLENCH, ceteris abſentibus, Whereupon judgr 
was ſtayed (a). | 


Green againfl Roſs. 


In real aQions, ERROR. For that judgment was given by default againſt | to 


_ — ht I defendant, being an infant: iſſue was taken that he was of 


nds upon in- age. And GobrREVY moved, Whether the trial ſhould be 
cy, the trial Noyfolk, where the land was; or in Middleſex, where the al wn 


— vant many: was brought ?—And Tyr Cour held, that it ſhould be tried 
2. In. 231. the county where the land lay.— And TAanFIELD ſaid it was {0 
Se. % judged in this court between Throgmerton and Burfind. Ji 


7 * 0 
ed. 3. f 7. 
c 12. N Draycot again Piot. 


| . & 
A declarationia ACTION SUR TROVER of divers goods; et inter als 
ED for ten A cem capes et ciſtit, ANGLICE, cheſts and coffers ; and | 
cheſts andcol> bag, and 201, therein. The defendant was found guilty & f. 
fers, need not 759 TR £ N FN, and of dint 
ſhew how many ciſſis et capfis, and of 13l. parcel of twenty pounds, 4 F 
of each; o_ other particular parcels ; and t the reſidue, not guilty — 

— out tion was taken in arreſt of judgment, that the declaration 1 
"of a bag. Aute, 661. 817. Poſt. 841- 875. Cro. Car. 89. 18 | Mod. 


Fd 


Casr 11. 
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iu he converted 10 capſas et ciflag, and doth not ſhew how many of paav cor 

bells, or how many of coffers, which was uncertain and ill; and ageinft 
fore the verdict alſo was ill, —But the Juſtices Ga wr and Re. * 

zun ER held them to be all one: but if cheſts and coffers ſhould 

aid to be diſtinct things, it then ſhould be ill. 

SECONDLY, It was moved, that this trover and converſion of 

ney out of a bag cannot be good, hecauſe it cannot be known. Ani 

hen he is found nat guilty of the bag, and guilty of the money, 

bat is as much as if he had declared of the trover and converſion of 

joney out of a bag, which was ruled to be ill in Hicks u. Holyday.— 

it they held, that an actiqn of trover and converſion of money 

ly was good enough ; and an action well maintainable for it. 

Vbereſore, ceteris abſentibus, it was adjudged for the plaintiff, 


Beal againf Web. Eun u. 


)ROHIBITION for tithes againſt the defendant, farmor of the 4 prohibition | 
retory of Frit-tender in the county of Efe; and ſurmiſeth, that ſhallgo againſt 
om time whereof, &c. he had uſed to pay 4s. per annum in diſcharge Ae: Lars _— 
il tithes. His proofs were, that he uſed to pay 48. Gd. per an- vroved, ab 
n: and upon this variance a conſultation was prayed.— But he- though it differs 
ule it appeared, that there were not any tithes dye in kind to the 2 x — 
on, as he hath ſued; but it is a modus decimandi although not in Ante, 303. 736. 
< 2 manner as the plaintiff ſurmiſeth z THE Cour held, that, 
e defendant ſhould nat have conſultation ; for he had not any 14h. wil 
ulc for tithes of that land. And it was ruled accordingly. Vide 5. Co: Dig. 167. 
v. Saunderſon, Dyer, 171. , Tr 


Baſſet againſt Maynard, | | Cann 14. 


\ CTION ſur trover, and converſion of certain loads of wand. , grant of 
Upon a ſpecial verdict the caſe was, Sir Tho. Palmer was ſeiſed wood to be cut 
a great wood, and bargained and ſold to one Cornford and his agen Þy the 
lens as many trees as would make 600 cords of wood, to be — 3 
ken by the aſſignment of Sir Tho. Palmer. Cornſord afligns over veſted inte 
intereſt to the plaintiff. Afterwards Sir Thomas Palmer grant- Pi may be 
to the defendant ſo much of his wood as would make 4000 00-9 19 BY 
4s of wood, to be taken at the defendant's election. The by the grantee ; 
ntiff after war ls, by the aſſignment of Sir Thomas Palmer, cut —_ _ 
un the trees in queſtion, to make 600 cords; and the defen- — 
ut claiming them by virtue of his grant took them. It was found be taken away | 
| there was ſufficient wood left for the defendant to take his 4 5 w_ _ 
2 Eb, Sc. - Upon this verdict, it was moved, that of his — 
| = uot ſufficient title found for the plaintiff, For firſt, it is aaa if the ber. 
— that the bargain and ſale was for any ſum of money; nor — 
ew conſideration, — & d non allocatur. For it is intended to be intended upon 
aas lound by the verdict. But if it had not been ſo found, it fade. 
© renture have been otherwiſe, as Dyer, 91. is. Poſt. $26, 
-; 2 It was alledged, that this grant to the plaintiff is 
. rays aſſignment made by Sir Thomas Palmer, no * Col Ab 685. 
1 * in Cornford himſelf, ſo as he could not make any gg | 
"$7 r ALL THE CouRT held the grant to be Moor, 661. 
* = g made to him and his aſſigns, he may make an 1 
Lk Co 27 b. Yelv. 188. Cro. Jac. 257. Strange, 777. 3- Bac. Abr. 665. 3. Wilf. 


IE 


aſſignee, 


, 
' 
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ar affignee, which ſſlall enure as a nomination to one, who i to l 
1 v. by the appointment of Sir Thomas Palmer; and it may well veſt 
lim as the intereſtalſo. And here he bath an intereſt before th 
aſſignment made by Sir Thomas Palmer ; inſomoch as if 677 Thomu 
Palmer will not aſſign it in convenient time, he himſelf might tak 
them. And therefore he may aſſign this intereſt 1” as 44. Adu. 
pl. 43. is. But admitting the grant to the plaintiff had been vo 
yet Por HAM faid, that the action was maintainable; becaoſe by th 
cuiting down of them he had poſſeffion, and a good title againft the 
defendant and every ſtranger: and being cut down, it was not lay 
ful for the defendant to take them; for if one fells 1000 cords 5 
wood, to be taken at the vendee's election, and afterwards the 
grantor himſelf, or a ſtranger, cuts down ſome of the wood, thi 
vendee cannot take that which is cut down ; but he ought to make 
his grant good out of that which is growing. As, if eſtovers wers 
granted unto him, to be taken in a great wood, and the owner of 
the wood cuts down ſome of the wood, the grantee cannot take 
that which is cut down; but he muſt take his eſtovers cut of the 
reſidue: and if all be cut down, he hath not any remedy but 2 
action upon the caſe. So here, although the plaintiff had not a good 
title, yet his having poſſeſſion of them, being cut down, ſufficeth, 
Aud Gawpy ro CLENCH conceſaritht; Wherefore it was ad 
judged for the plaintiff, 5. Co. 24. b. | 


OX Carew againſi Merler. 


65 9 rap age RROR of a judgment in the common pleas, in debt. Th 
the venire facies error aſſigned was, Becauſe the venire facias was awarded, 
may be amend- bearing e after the judgment, as in truth it was dated a yer 
___ 67 after —Bot it was held, that in regard it was after verdict, and th 
7% trial is upon the diftringas with the nf prius; ſo as if there had nt 
1. Co. Dig-316. been any venire faciat at all, the ſtatute would have helped it; and 
it ſhalt not be intended that this venire faciat, which bare te alter 
the judgment, was the venire faciar in this ſyit ; aud although it 
were certified to be the ſame. venire ſacias, the Court would not 
tike it ſo, but rather, that there was not any venire faciar at all 
the trial and judgment thereupon are good. But they held, that 
the zeflr-of a venire ſaciat can never be amended, but the retur 
thereof may be amended ; becauſe the roll warrants it: and this, 
being variant from the roll, may be amended. But the rolls make 
not any mention of the ige thereof; as 2. Mary, Dyer, 121. . 

11. Wherefore the judgment was affirmed. | 


c 16. Cubit again Harrifon. 


Tender noplea FFRESPASS de hetbis depaſethd. cum dverits, Cc. The _— 
OT 4 leaded tender o fo much for amends to the plaint | 1 
N refuſed it, being not ſufficient.—ard it was held to be no plea, 

By 21. Jac 1, e. . 2 defendart in voluntary, and that he fi f, 
treſpaſs quare clauſurt freu may pad a amends, before ation brought. 
diChimer, and 7X the tercipaſs was in- Pucher 
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| Butcher and Aldworth's Caſe. 1. in Carr 37. 
D* upon a recovery in Briſtol. It was traverſed, and a cerli- The return of a 


wrari iſſued out of this court to certify. it, which was certiſied 8 
uler the ſeal of Briflol. And it was moved, that this certificate inferior court is 
bot gaod; but it ought to have come in under the great ſeal.— lufficievt. 

But it was held to be well enough; for ſo is the courſe upon ſuch 1. Lev. 311. 
"icrari directed to have it certified under the ſeal of the interior — * 
arts, And it was adjudged for the plaintiff. "Y \./ . x29. 


Chadwick again, Sprite. ee 
I SUMFSIT. Whereas one Baily was indebted unto him in 51. If a debtor.deh- 


igat] he bond of 
and bein poſſeſſed of two obligations made by two ſtrangers ver t f 
if 201, telivered to the plaintiff the ſaid obligations, to receive the — 11573 


oney duc upon them, gr to fue them In the name of ure ; and liberty 40 deiae 
ei that which he recovered, to ſatisfy himſelf, and the re due to — — : 
T OL 7 5 


num back to Baily; that Baiſy died; and the defendant being his a promiſe by hie 
ſe, in conlideration that the plaintiff would deliver unto her the wake v0 Par the 


5) bonds, promiſed to the plaipriff to pay unto him the ſaid 51. daten f l 


wn the firſt payment of any ſums of thoſe bonds: and alledgeth; aovelivering * 
at the defendant had received thoſe ſums contained In the bonds, Gs , 
*. After verdict, upon non aſſumpſit pleaded, and found for the Jy, POO 
untiff, it was moved, that this is not any conſideration; becauſe by -. ' 

te death of Baity, who delivered them, the authority which he 500.200. 343- 
ne to the olaintiff to ſue them, is determined; and the plaintiff * a 
wh nothing to do with them. And the defendant hath notany .. 

went by the receipt of them, unlefs ſhe were executrix, which 

not alledged. And if ſhe were executrix, the receipt of them by 

r i5 not any conſideration; for ſhe receives but her own ; and 

terefore there is not any conſideration for the making of this pro- 

Ile. — And of that opinion was FENNE A, and relied upon 12. Hen. 

l. 14. and 6. Egav. J. pl. 19. But GAWDY and CLENCH 

aura; becauſe by this delivery and gift of the obligations, the 

tereſt in the deed is given unto him; although the debts themſelves, 

lch are things in action, paſs not; and he had authority to diſ- 

e of them. And this delivery of them to the defendant, and by 

Xceptance, and promiſe upon this conſideration, whether exe- 

mx or not, is ſufficient to bind her. Wherefore it was adjudged 

the plaintiff, | | 


_ Gardener's Caſe. Case 19. 


ARDENER having judgment in debt againſt S7. John, juſtice A conviction an 
el peace in the county of Bedford, procured a writ of exe- "+ — — 
on dicected to the ſheriff of Bedford ; who made a warrant to by e 
diner. own brother, to be a ſpecial bailiff to ſerye that execu- to the king's 
05 who going to ſerve it, and fearing a reſcous to be made, — 
ed with him a dagp: whereupon the ſaid Sf. John cauſed "er ay it 
ſervants to go and fearch him, and finding him armed ſpecialiy. 
Aa dagg, brought him before his maſter, being the next juſtice Co. Ny 
FC; who by colour thereof committed him to gaol, until Tremain, 354. 
5 191. according to th: ſtatute of 33. Hen. 8. c. 6.—Where- wn mee rk 
C be removing himſelf by an Haben, corpus, and all this +. (ea 
7 being diſcloſed to the Court, they all held it to be no 


oflt-nce 
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Garpzvtr's offence againſt the ſtatute, for a ſheriff or his mini i 
* tion of juſtice, to carry ſuch an hand- gun; for — * * | 
tice would be adminiſtered : and in this caſe and for this urp 1 
| is lawful. Vide 3. Hen. 7. pl. . e 

A dag ii a2 AND they all held, that a dagg was an hand-pun with; 
— — 2 tute, although. it be not — therein. Wherefore A . 
ee manded a plea to be drawn, compriſing all this matter, which v 
lard. 484 done; and then it was confeſſed, and the party diſcharged. 

3- Inſt. 160. Sed vide 3. Salk. 217. . <6; 


Cat 20. Bearblock again Read. 
| Ante, Hil. 42. Pl. 2. 


An executor or IHE caſe was now moved again — And Poryan, CAw pr, 
1 CLENCH, FENNER abſente, delivered their opinions, That i 
gebt due = lea was not good, but that the plaintiff ſhould have judgment 
23 be- becauſe a judgment is higher than a reconuſance, or ſtatute, ac 
2 arure ur fe. therefore ought to be firſt ſatisfied ; and the executor is put to! 
cognizance of audita querela, to diſcharge himſelf againſt the conuſee. It was (a 
an older date- that the ſtatute is eigne to the judgment ; but that is not maten 
| pe "aged of 94 for there is not any regard to the priority of the judgment or | 
| Yelv. 29. tute acknowledged by the teſtator, but only to the equality of il 
* manor of the debt; for that which is higheſt, ought to be firſt (ai 
Far 38. fied: and the judgment is higher; for a reconuſance is but an af 
Vaugh. 94 Trance by conſent of the parties, and is but a bond recorded, a 
— = ; — TR: therefore not to be compared to a judgment. There is no reaſonth 
2. And. 160 an executor, by bringing a writ of error, thould make the judge 
1. Brownl. 39- to come after the ſtatute; and therefore the execution upon 
| 8 ſtatute ſhall not prejudice it. Whereupon rule was given, that jul 
Vern. 294. ment ſhould be entered for the plaintiff, 
gy 4c But afterwards, becauſe PorfHamM ſaid, that he had conſe 
= u_ . with the Juſtices and Serjeants at Serjeants-Inn, and many of the 
were of opinion, that this execution upon the ſtatute was to be 
lowed as a good bar againſt the judgment, they would adviſe. 

adjournatur. 

NoTE, In Mijchaelmas Term, 44. & 45. Elz. the aſc 
moved again (Gawby ab/ente): and PorHaM ſaid, that be! 
again conferred with the other Juſtices at Sevjeant's-[nn, and | 
greater part held the plea to be good ; and that the ſatisfying of 
debt upon the ſtatute was not any devaflavit ; becauſe he could! 
withſtand it, and he ſhall not be put to his audita querela, Wit 


fore it was adjudged for the defendant.” 


Can 21. Gray again Chapman. 
* — nin TAJECTIONE FI RME. The plaintiff deelares, That "p C 
- —— _ dence Cozen by indenture apud 8, let unto him an ' 
"YT t 
where the land twenty acres of land, by the name of all her tenements in 8. 
Bes. after verdict, it was moved by Fos xxx in arreſt of judgment, ! f 


Noy, 32. the declaration was not good ; becauſe it is not alledged in wad 
Hob. bg. the tenements were.—And of that opinion was THE * 
- Barnes, 160. Cour. Wherefore it was adjudged for the defendant; 

; naming ofthe vill in the per nomen was not material. 


TY << 
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White againſt Ewer. ror Cars 1. 

OVENANT. After verdict for the plaintiff, TaNF1ELD mov- In covenant for 

0 ed, that the declaration was ill.— Flas r, Becauſe the plaintiff Bin HLn e 

brings this action as aſſignee, and doth not name himſelf aſſignee 10 le ſuffcint if 

(but afterwards in the declaration ſhews how he is aſſignee); as the plaintiff. 

\Lerea man brings an action as heir or executor, he onght to name 1 _ 

vimſelf ſo.— And of this opinion was Fenner. But PorHan, e ee 

(LEXCH, and GAWDY 2 contra, in regard that in the body of the ſhew chat the 

teclaration be ſhews how he is aſſignee ; for the naming himſelf OF 

fignee is but matter of form, which is not material after verdict. Poſt. 899- 

SECONDLY, Becauſe the covenant is, that the leſſee and his aſ- „ . _ 

fers ſhall enjoy it without the interruption of Francis Ewer, and — N d 8 

others claiming under the ſaid Francis Euer. And the breach 1. Term Rep. 

efipned is, Becauſe he was. ouſted by 7. S. who claims under the 67 

tile of the ſaid Francis Ever, and doth not ſhew how he claims un- 

(er his intereſt, nor by what conveyance.—But ALL THE CourT 

em bed it to de well enough; for he is a ſtranger thereto, and cannot 

ſhew it certainly. Wnerefore it was adjudged for the plaintiff.— 

Note, In Eafler Term, 44. Elia. this judgment was reverſed upon 

(kis lecond exception, by the opinion of all the Juſtices and Barons 

u the exchequer chamber. 3 ban 


| The Earl of Huntington again Hall. Cart 23. j 
RROR of a judgment in the common pleas, in debt upon an +, debt on band 
obligation, conditioned for the payment of 3ool. within fix payable within | 
nonths after the death of the Earl of Huntington. The defendant f months, if * 
leads, that 1. May, 39. liz. the Earl of Huntington died, and 9 muſt 
ut within fix months after, vi. 1. De ember, 41. Eliz. he paid be within the } 
bat lum, &c. The iſſue was, that he did not pay it meds et forms. ous: | 

the jury found for the plaintiff, and judgment was given accord- n. ; 

. Error was aſſigned, Becauſe the jury found, that he did not Yelv. 38. 

juy it 1, December, 41. Aliz. which is void; for it ought to have Salk, a ht 
Ken inquired, whether he had paid it within the fix months. And * 4.5 3. 
e payment alledged the 1. December, 41. Eliz. which is a year and s· Com. Dig. 
quarter aſter, is void and to no purpoſe. Ga w DR held, that?? 255 

* judgment ſhould be given upon his confeſſion, that it was not 

Jad within the fix months; for by his own ſhewing it was paid long 


bel b 

nd t cr. — ut upon motion another day, ALL THE CouRT agreed, 
of 1 in confeſſion of non-payment within the ſix months is no ex- 
uid ch, but an implicit confeflion, whereu pon no judgment can be ob- 


cd; and the judgment here is given upon the verdict, which is 

. Wherefore the judgment, by the defendant's on deſire in 

© vrit of error, was reverſed. - 

Vide 4. & g. Ann. c. 16. ; - 


rerdit tor the plaintiff, upon not gui j | * killed 
guilty pleaded, it was moved, „ led my 
{an action lay not for theſe words, becauſe it is not ſaid with . 


* be killed her; violently, or otherwiſe : and be doth not it is not ſtated 
out 1 t 1s wife is dead. —But notwithſtanding, it was adjudged fan he 
Plaintiff; for it is to be intended, if the contrary be not ror wr" cr 


"1 dy the defendant, that his wife is dead : and it ſhall be taken was dead. 
ne vorkt ſenſe, viz. violently, | Ante, 369. 


 Abr. 71, 51. 77. 2. Mod 
„71. . 2. +24 1. Vent, 117. 1. And. ee : I nom. 
Ar. 484-509. $13+ Cowp. 276. * a 


— 


1.2 Fuaſter Term, oF.” 
43. Eliz. In the Common Pleas, 

Si Edmund Anderſon, Kt. Chief Fuftice 
Thomas Walmſley, Ela... * ulis 


George Kingſmil, F/q. | Julie. 
Peter Warberton, ij 1 | TN 
Sir Edward Coke, Kut. Altorney General, 


Sir Thomas Fleming, Kut. Solicitor General 


>> > — ———————— — 
Cann. 295 72 Biſhop againf Viſcounteſs Montague. 
5 | Zaſter Term, 42. Eliz. Roll 155. 
— | CTION-SUR- TROVER, and converſion of five oxen. 
treſpaſs will lie, defendant pleaded not guilty. By ſpecial verdiCt it was foun 
el che ph, that one J. 8. 2s bailiff to the defendant, took thoſe bei 


for goods taken as for heriots due to the defendant, where there were not any du 
by —_— and without any command from the ſaid Viſcounteſt Montague; h 
mages ſhall be that afterwards ſhe agreed thereto, and converted them; and af 
given for the that the bailiff died: and, Whether this action lies, or that | 


converſion only. ſuould have brought a general action of treſ paſs ? was the queſtion 


cle. 113. | WALMSLEY and KiNGSMIL held, that this action lies not; 
Cre. Jac. 35. When the bailiff took them zortiouſly, the property and the poſſcfi 
130» is diveſted out of the plaintiff; io that he cannot ſuppoſe that! 


1. Mod. 1. Was poſſeſſed of them, until he loſt them, and until they cine 
- Stra. 128. 1978. the defendant's hands: and the defendant, by aſſenting to the al 
— 1 ing, is a treſpaſſer ab initio; as 38. Afeiſe, 9. 38. Edw. 3. Pl. 
2. Bl. Rep. 11 U. and 40. Edu. 3. pl. 20. are. Therefore, where he might have! 
1. Term Rep. à general writ of treſpaſs, he cannot have any other manner of 
2. Term Rep, tion; eſpecially not this action, which differs froni it in nature x 


. Term Rep. ANDERSON and WARBERTON N contra. They agreed, thit 
C-B.iz affent before or after the taking of the goods, made her trelpal 
ab initio, and to be puniſhed as a treſpaſſer; but not an aſſent x 
to a battery formerly done; or to that which is a fort, and puoi 

ble by the Ratute law; as an aſſent to a riot or forcible entry, 
it be done, ſhall not make him puniſhable. But although reſp 
lies, yet be may have this action if he will, for he hath hö ct 
to bring either. And as he may have detinue or replevin for g 
taken by a treſpaſs, which affirms always property in him t! 
£ 3 election, ſo he may have this action; for one may qualify 3 
lands, tho be but not increaſe a tort. So he hath election to make it 2 07 
* al or not: which is the reaſon, that if goods be taken by 2 fel 
chen be by by fer, yet if the party from whom they were takon be attainted of 
election encrea- [ony, he ſhall forkeit them; for the right and property rea 
— him, and the law ſhall adjudge them in him, until he wks 
the law would election to the contrary, by bringing a writ of treſpaſs («). 
interpret it. fore here he might maintain the one writ or other, at his ele 


EC. B. Parker Wherefore, &c. 
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' John Davies and Ann bis Wife againff Selby. | Cars 2. 
OWER ; and demands the third part of Jands, whereof her firſt By the cuſtom 

} tuſband was ſeiſed in fee. The iſſue was, Whether it were 9  govelkind « 

- cuſtom in gavelkind, that if the huſband alien his land, that his hang peg 585 

| might demand the third part for her dower, or the maiety, at moiety of her 

- ele(tion? And upon the evidence it was ſhewn for the defend- arp vgs lands, 

„ that the cuſtom of gaveikind preciſely is, thaz the is to have 9 a 

e moiety: and this cuſtom is there the common law of the place, tom, and take 

ich cannot be waived by demanding a third part. Vide BI. of K as at common 

228. 2. Adab. 4. pl. 18. A precedent was ſhewn, 30. Alix. Ante, 141. 

it v. Cilburn, where it was reſolved that ſhe cannot wave this 

ver, and demand dower by the common law.—And becauſe Moyr, 260. 
4mandant could not ſhew any precedents nor proofs that there . Led i gf 

re any other dower there, than dower by the cuſtom ; and it Cro. Car. 562. 

ears by the ſtatute of Conſuetudinibus Kantie (quod wide in maſter . 5 
lert's Perambulation of Kent, where the cuſtom is cited), that Rob. Gavel.1 39. 

feme is to have the moiety, ſo no other kind of dower is ſhewn 2 raves 

be there; and it is for the beneſit of the tenant of the freehold G00 it. 33 · note 

t ſhe ſhould have the moiety ; for thereby ſhe is to have it aw 

0g the time that ſhe lives ſole and chaſte, and it is a reſtraint 

o her; and cuſtoms are as the laws in the places where they 

uſed; therefore aLL THE CoURT reſolved, that ſhe was 

id by this cuſtom, and cannot waive it; and in ſuch cafe the 

have it by aſſignment in ſeveralty, and cannot hold in com- 


. Wherefore, after evidence, the plaintiff was nonſuited. 


Swan againff Gateland, Care 
Michaelmas Term, 42. & 43. Eliz. Roll 3267. gx | 
VISHMEND DE GARD. The caſe was, A feme took A brotherofthe 
hure, and had iſſue a ſon by him; the baron dies; the takes alf leg hall 
er laren leifed in fee of the lands holden in ſoccage, and hath preference to an 
by him another fon; the baron dies; the femg dies, the ſe- uncle. 
lon within the age of fourteen years : Whether the eldeſt fon | 
ie half. blood or the mother's brother ſhall be guardian (a)? was ? or 98 
Jueſtion —WALMSLEY and KI N GSMIL held, that the brother Owen, 128. 
have it, for he is the neareſt of kin, to whom the inhe- —_— vs... 
| o. Lit. 88. b. 
c cannot deſcend, note (5). 
1. Jones, 17. 3. Com. Dig. 414. 2 Bac. Ab 678. 2. Peer. Will, 264. 3. Peer. Will. 104- 
ä («) See 12. Car. c. 24. and 1. Peer. Will. 303. | 


Stutfield again Somerſet. po ca 4. 
Hilary Term, 43. Eliz. Roll 1358. 


BT upon an obligation. The condition was, that after marriage A covenant to 
the plaintiff, and having a ſon by his ſeme, that if he conveyed 2 . 
io the value of 40l. per annum in tail to the ſon to enjoy, after formed * 
al of the obligor, that then, &c. The defendant thews the ing it ½ B. 1. 
the marriage, and the having of a ſon; and that he made 2 (% f. 

ent to a ſtranger to the ule of himſelf for life, and atter to the Godb. 95. 

the ſon in tall. The plaintiff ſaith, 9 non feoſſavit, Sc. 1. Bac. Ab, 439- 
endaut demurs —Firit, It was held, that although the bar, 

i ill, yet when the plaintiff replies thereto, he hath by the 

uon loſt the advantage of exception to the bar; and here the 

” ELIZ, PART 11. I ii bar 


8 bar is ill, for it is not any performance of the condition by 


After his deceafe time of his death, for life, remainder to Edward Eg 


826 Eaſter Term, 42. Eliz. In C. B. 


again feoffment, as it is pleaded ; becauſe the infant was not made 
Senf, nr. to the conveyance, nor had any deed or aſſurance to proy by 
tate; ſo he is not ſure thereof, nor peradventure 4 ha 
knowledge of ſuch an eſtate, nor means to prove the ofes lin 
which was not the intent of the condition ; and therefore : 
aſſurance made is no performance of the condition: and _ 
purpoſe, vide 20. Edw. 3. Audita Duerela.” One is obli 
make a releaſe to the obligor; it is not ſufficient to make , | 
deliver it to a ſtranger to the uſe of the plaintiff. It was af | 
here, that the plaintiff having admitted the bar to be good, he 


traverſe the feoffment or the uſes at his election. 
ez. Smith again Arden. 

| Hilary Term, 43. Eliz. Roll 180). 
% facient Jew JECT IONE FIRMA. The defendant pleads * ancient deny 
Ae, may and it was thereupon demurred.—W aLlmsLEY and Ki; 
be pleadedin M111 held it to be a good plea; for at this day poſſeſfon is 
an gene vered, ſo it is a meddling with the land, and a tranſmutation: 
brought in the if it were allowed that „“ artcient demeſne” ſhould be no plea in 
m_ s — action, all titles in ancient demeſne would be tried at the con 
* 5 8 law; and this toucheth the reality, and for this cauſe isa f 
2. And. 178. in replevin, or waſte, as it was ruled in Green's Caſe, becaule 
—— concern the land. Wherefore, &c.—WaRBERTON e 870 
1 — cauſe the action is merely perſonal; and in treſpaſs « ar 


er, 8. e meſne” is no plea, and this aclion is in nature of treſpai; 
8 386 where the action is vi et armit, ſo that the king is to hare 25 


Salk 255.0. is holden, that ancient demeſne” is no piea.— ANDER50x v 

— — ſent; and afterwards — demurrer was waived, and the de 

2. Burr. 1046. leaded the general iſſue. Vide 7. Hen. 6. pl. cc. 8. Hen. 6, 

418. P ne s 7 pl. 5 5. 8. Hen. 6. 

— 2 3. Edu. 3. pl. 42. 21. Edw. 3. pl. 10. 22. Af. 55. 28.8 
Dyer, 40. Edw. 3. pl. 4. 5. Co. 105. a. 0 

Carr 6. Greſwold again Holms and his Wife. 


The wife ſhall Fran . The tenant pleaded ** non-tenurc; and 
— ug for the demandant. And now the feme, after verdict, 
ng of hes huſ- to be received upon the feint plea of her baron, becauſe be 
dand. pleaded . non · tenure, where ſhe might have traverſed the 
2. Inſt. 343. and he brought a writ out of chancery de attornato recipiend 
2. Leon. . eme,—ET HER CouklAn it was received; for a falſe pleadi 
= nah feint pleading, and a feint pleading is within the ſtatute (0, 
Moor, 24. here there needs not any new declaration, becauſe the ene 
to the ſuit ; otherwiſe it is, where he in reverſion is not 
the ſuit, and is received. | 
() Of W ftminſter 2. c. 3. 

Cann 7. | Wells again Fenton. 
Hilary Term, 43. Elia. Roll 1106. 
A fine levied to FJECTIONE FIRM. Upon a ſpecial verdict the a 
che uſe of 4. for L. Sir Ralph Egerton, ſeiſed in fee, levied a fine to the ule a 
life, with. ner... {elf for life, and after to the uſe of his wife who ſhould 
tothe uſe of his Fix Ralph Egerton takes to wife Alice; he and Alice his vil 

_ won po reciting that he is tenant for life, remainder to the f 
the contingency is not deſtroyed by a ſubſequent fine levied by the huſband ond w. to 

or by her diſclaimer when the contingency happens. Moor, 634- ; 


\, = 4 * 
. 1 
. EY 
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give it to a ſtranger in fee, who renders it to the huſband for wears 
, remainder to Fenton for ſixty years, remainder to the right 4 againſt 
« of the huſband. The huſband dies; the ſaid Alice, being E's 
ven his eme, ſurvives, and diſclaims to have any thing in the 

d. Edward Egerton enters, and lets to the defendant : ſhe takes 

ther huſband, and they make a leaſe to the plaintiff Upon all 

> matters diſcloſed, three points were moved. — FigsT, Whe- 

ber this contingent remainder to his wife who ſhould be, was 

od ? for although ſuch a contingent remainder may be by way 

imitation of an eſtate of land in h, yet it cannot be of an uſe; 

the ſtatute off27. Hen. 8. c. 10. doth not execute uſes, but thoſe Ante, 765. 


ly which are in eſe, and preſerves not any contingent uſes, for 
ein continues to preſerve them.—And of that opinion was 
Ape RSON.— But WaLMSLEY.and WARBERTON e contra; for 
was good at the time of the limitation, and ſtood with the rules 
the common law, and for the benefit of the commonwealth, that 

h limitations for jointures ſhould be good; and therefore the 

' preſeryes and regards them, unleſs there be ſome mean act af- Ante, 439. , 
wards done to deſtroy them: but an uſe limited to J. S. until a 
cite be brought, and then to the uſe of J. D. this contingent 

to J. D. is againſt law and juſtice to defraud a precipe, and 
fore is void. 8 
SeconDLY, Whether by the joinder in this. fine the ſeme hath = 
en her poſſibility, ſo as ſhe cannot afterwards claim it ?— 
(LMSLEY held, that ſhe had not, for ſhe hath not any eſtate, 

r was there any certain perſon who might have it; for it is unto 

r who ſhall be his wife at the time of death; and it is not known 

jo that ſhall be. But where the perſon is certain, although the 
ze be but in poſſibility, there peradventure ſhe might have ex- 
{x} herſelf thereof. | 

not, Whether by this waiver in the country ſhe hath ex- 
ed herſelf to have the eſtate? To theſe two matters THE OTHER 
STICES ſpake not, by reaſon of a default in the pleading : where- 
the demurrer was waived, and the parties pleaded to iſſue, that 

e might be a ſpecial verdict. And a ſpecial verdict was found, 

I adjudged for the plaintiff. ; ob} 8 


Peck againf Channel. S 
Hilary Term, 43. Eliz. Roll 1709. 
JECTIONE FIRMZE. Upon a ſpecial verdict the caſe was, 
One Wiiliam Burley was ſeiſed in fre of divers lands in Shalford, A 228 te · 
en in ſoccage, and by his will deviſe: all his lands in Shalford marries the re- 
s feme for life; and further deviſed * all thoſe my lands in mainder- man in 
valford, called Somorſoy, to William Burley, his couſin in tail, 4% and — 
mander to his right heirs,” and died. The feme and William Home 1 
"7, who was in remainder, intermarry, and levy a fine to a tos ſtranger to 
zer ſur conuſance de droit come ceo, who renders it to the feme for - "a a _ _ 
the remainder to the baron and his heirs. Afterward, anno 1 
2. the baron and feme ſuffer a recovery with ſingle voucher to in fie. Alter. 
ule of the baron and his heirs ; the feme dies; tas baron dies yin nn 
ut iſue: the right heir of the deviſor enters within the five with ſingle . 
after the death of the baron, and lets to the plaintiff, who is voucher to th2 
y the heir of the baren; and thereupon he brought this 14 . % 
| th, Ec. | frne rr ot 7 

create a diſcontinuance ; nor will the recovery bar the intail. Moor. 149. 634. 


lii 2 | The 


$23---7. Eafter Term, 43. Eliz. In C. 3. 


Med. The B1RST QUESTION was, Whether this fine levied by the te 

5 Kalt nant for life, and him in remainder in tail, be a diſcontinuance? 
SannBL. And alt THE Court reſolved (nor would ſuffer it to be argued) 

Co, Lit. 302. that it was not any diſcontinuance ;. for when he who hath 2 
and 335. a. note mainder in tail, or a reverſion in tail expeCtant upon an eſtate fe 
2 1 life, levies a fine by himſelf, or joins with the tenant for life in th 
Owen, 129. fine, this is not any diſcontinuance, but paſſeth that only which! 
2 Lev. 254 might lawfully grant; and none ſhall make a diſcontinuance b 
'2- Jones, 58. he who is ſeiſed of an eſtate tail in poſſeſſion; as Littleton, ſe. 61 


1. Co. 76. ſaith. F ; 4 . 
t. Vent, 160. 2. Bac, Ab. 648. Cro. Car. 827. Cruiſe on Recov. 221. 1. Term Rep. 738. 
2 Co. 5. b. SECONDLY, Whether this recovery be any bar to him in 
nte, 670» 


Bull. N. P. 100, mainder in fee, or a diſcontinuance thereto to take away his entry 
Onfl. N. P. 99. —And ALL THE JUSTICEs delivered their opinions ſeverally, tt 
1. Term Rep. it was not any bar or diſcontinuance : it cannot be a bar, beca 
738. that he who ſuffered the recovery was not ſciſed of the ſame et 
| tail at the time of the recovery ſuffered ; for by the ſine. levied i 
eſtate in fee paſſed, although there was not any diſcontinuance 
the remainder in fee; and by the render a new eſtate is git 
back, and they are in of a new eſtate, ſo that the recompence ug 
the recovery ſhall go to that new eſtate, and not to the ancient 
mainder.— And WALMSLEY ſaid, although there was not any 
continuance of the eltate tail, nor of the remainder by the five, 
he conceived, that by the fine levied by tenant for life with hin 
remainder in tail, the remainder in fee was diveſted, and it 
forfeit of the eſtate for life; and therefore there is a difference | 
tween a fine levied by tenant for life and him in remainder in! 
and a fine levied by tenant for lite and him in remainder in fee, 
hath the entire eſtate: for in the firſt cale it is a forfeiture, but 
in the other; and then recompence ſhall never go to an cl 
which is not in ee at the time of the recovery; and a recs 
ſhall never take away an entry which is by conſent, and guiſe 
conveyance z and therefore it ſhall not bind the eutry of lum ar 
hath right, and is not like to a recovery againſt tenant for lit 
title, and without conſent; as 5. Edw. 3. * Entry Ca. 
Ante, 670. 5. Edw. 4. pl. 2. 44. Edw. 3. pl. 45. 10. Hen. 6. pl. 2. 34. K | 
| pl. 2. 24. Hen. 8. Entry Congeable,” 115. And here this xt be \ 


very is out of the 32. Hen. 8. c. 36. becauſe that he in remit t 
joined with the tenant for life. Wherefore they all agreed for v1 
matter in law with the plaintiff. - But ANDERSON took al cling 


tion to the verdict, that it was not good, becauſe it was not k 
that theſe lands in the action are called Somer/by; for notvu 
given in remainder but thoſe lands. - But ALL THEO 
TICES held, that foraſmuch as the contrary is not ſound, it ih 
intended that he had, not other lands in Shalford than thoſe 
were called Some iſby, although that name be not at firſt gn 


Wherefore it was adjudged for the plaintiff. a * 

3 eo Speccot againſt Sheres. g t] 

ROM: Þ> _ Eaſter Term, 40. or 42. Eliz. Roll 106. | | 
On bond to ver. MBT upon an obligation. The caſe was, That my 

—— granted a rent - charge out of his land to the plainti e ne 

nants, &c. a per annum for ten years, and was . ia 10l. with a cot | 

be allgued for that if he performed the covenants and agreements in the 1a L. 


y accor 


non-payment. ita gu2d the obligee might have and enjoy the annuit mi 


of rent without ſhewing a demand, except pertormance be pleaded. Ante, 33t+ Moor, 
Abr. 469. Hob. 8. Cro. Car. 77. g 28 


pn 
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intent of the deed; that then, &c. The annuity was arrear at sriccor 

\ 2 feaſt, but not demanded by the grantee, nor vendered by the 

or : And if hereby the obligation be forfeited ? was the queſ- — 

n—And it was holden that it was not; for the obligation being 4. co. 13. 

the performance of covenants generally, &c. ſhall not alter the 5. Co. 56 

re of an annuity ; but that it is payable, as if there had not 3: 

m any obligation. Vide 12. Edw. 4. pl. 10. 22. Hen. 6. pl. 57. 

Edi. G. “ Tender,” Br. 11. g | 

Bu! becauſe the defendant had pleaded generally quod perimplevit a demurrer to 

„ conventiones, Wc. which implies a payment of the annuity z e breach of 

| the plaintiff aſſigns for breach, that it waf arrear ſuch a day; nr me, 2 

1 the defendant thereupon demurred (a), whereby he confeſſeth _— pars 

xt it was not paid, and ſo contradicts, his plea; —ALL THE Co uR T firmed,” confeſ- 

mte ANDERSON) held the plea to be il: for if one covenants to _ 

ke ſuch aſſurance of land as the plaintiff's counſel ſhall adviſe, the plea. 

he pleads performance of covenants, he cannot, afterwards ſay, 

{ onſilium non dedit adviſamentum. Wherefore, &c. But no Co. Lit. 72. 

ment was given; but the plaintiff, by motion of the Court, 3 — 

epted ve, of the oy 1 * coſts. No rE, That I 257 

this cauſe it was afterwards adjudged for the plaintiff, and en- * &. H. 126 

din the roll, ads the piaintilf, 209. 60-1" AN 

) See 4. & g. Ann. c. 16. OS 
Norton againft Palmer. cn 10. | 

Eafter Term, 42. Eliz. Roll 1316. : 

CTION upon the cafe ; for that he was poſſeſſed of an houſe A declaration 

and garden for twenty years, and the defendant, being a but- variant in ſub- 

bad a laughter-houle and yard next adjoining to the plain- — eg _ 

garden; that the defendant had exalted his yard, and made a by 18 El c. 14. 

„ whereby he conveyed the filth and the offal of his beaſts Ante, 185. 198. 

bh he ſlaughtered into the plaintiff's garden. Wherefore, &c. _ 

er verdict, upon not guilty pleaded, it was found for the plain- 2. Salk. 658. 

and now moved in arreſt of judgment, that the writ was variant 701. 5 

d the declaration; for the writ was only for the railing of the 7 HS ws 

and the declaration js ſor the exalting of the yard, and for 2. Will. — 

0g a gutter therein; and ſo there is more compriſed than is 395+, . 

ie writ, Wherefore, &c. And for this cauſe THE CourT ARNE. | 

it to be ill, and not aided by the 18. Eliz. c, 14. for that helps 1. Term Rep. 

Khere there is not any writ, but not where the writ and de- 42 2.38. 240. 


wu varies in ſubſtance; for then it is out of the ſtatute. 


Scavage againſt Tateham. C433 11 
. Hilary Term, 43. Eliz. Roll 1831. 
impriſonment in London from the 1oth September unto A magiſtrate 


the 29th September, The defendant juſtifies, for that he was guet * 
priſoner ſuſ- 


r and juſtice of peace in Pomfrait, and that robbery was done pected of felony 
and the plaintiff was thereof ſuſpected, and brought before longer than 
2g 5 videvalur ſuſpectuoſur, he detained him in his houſe 8 
$ * ume in the declaration mentioned, to examine him wy 
rr 
new mayor; a; d eee "nt 3 7 T6 
ew Jors and traverſeth the impriſonment in London, — 15 K. C. 166 
Th t Kereupon demurred : and adjudged, that the induce- $74. & e. 40. 
5 & M. c. 10. 1. Hale, 586. 2. Hale, 79, 121. 2. Hawk. 185. 4. Bae. Ab. 443- 4 
5 klen 4. Cc. 10. 14 Edw. 3. c. 10. and 11. & 12. Will. 3. c. 19. | 
ment 


3 


— 
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Sc avion ment to the traverſe was not good; for a juſtice of 
3 4 detain a perſon ſuſpected in priſon but Haag a DE To 
TarTzBAM. only to examine him, which the law intends to be three days, an 
wh; within that time to take his examination, and ſend him to oriſon 
| for he ought not to detain him as long as he pleaſeth, as he he 
did eighteen days: neither ought he to detain him-in priſon i 
his own houſe, but he is to commit him to the common gaol of tt 
county ; for otherwiſe, when the Juſtices come to deliver the ga 
he is not in the gaol, and may not be delivered, and ſo ſhould 
longer than is reaſonable. Vide ſſatute 5. Hen. 4. c. to. 2. Eau 
c. 8. And here he took not any examination, but delivered hi, 
| | over to the new mayor without examination, which was not lz 
CM And. 345. ful (a). And therefore it was adjudged for the plaintiff 
9. Co. 119. 1 | 
Salk. 343. 7. Mod. 31. Ld. Ray. 767. 879. 2. Hawk. 182. 
See 2. & 3. Phil. & Mary, c. 10. and 1. & 2. Phil. & Mary, c. 3. 


Cars to: Sir Thomas Ireſham againſt Ford. 
XY Hilary Term, 43. Eliz, Noll 1706. 


In account, the A CCOUNT, ſuppoſing him to be receiver of 120]. of his m 
ui ona he. 9 ney by the hands of VavasoR, ad competum reddendum. I. 
. a mat- defendant pleaded nunques fon receiver, Wc. and the jury find t 
ter which goes he was receiver of ſuch a ſum. The defendant before the audit 
= _— pleaded that he was poſſeſſed of divers obligations, wherein Fra 
| plead it in bar. Treſham, ſon and heir to the plaintiff, was obliged unto hin 
3- Roll. Ab. 87. 4ool. and that the ſaid Vavaſor paid unto him this 120l. in (a 
2 Car. 116. faction of thoſe bonds, and thereupon he delivered unto him t 
3- Wilſon, 33. ſaid bonds to the uſe of the plaintiff, which he accepted. A 
-_ thereupon the plaintiff demurred.—And it was held by rt 
wp-728 HoLE Cour to be no plea, for it is contrary to the verli 
which found him to be receiver to render, &c. ; and the pi 


amounts to no more but that he was not receiver to account. 


Coke again Brainforth. 
Eafter Term, 43. Eliz. Roll 1405. 


Tf a defendant D upon an obligation. The defendant pleaded, that the pl: 
— * tiff was indebted unto him, et conceſſit ſolvere, and pleadei 
plaintiff may foreign attachment in London. The plaintiff pROTESTAxI 
deny that heis 1,24 non habetur tale record. pro placito dicit, that he pro diver) 
—— — pn nariorum ſummis per ipſum prefatum R. prius debitis, non conc 
1. Roll. Ab. 551. vere the ſaid ſum, modo et formd, prout, c. Whereupon the e 
Tut. 99 '”oü⅛ fendant demurs : and adjudged to be a good bar, for the ch 
1-Com.Dig.426. , . 81 
3. Wilf. 302. Well traverſable. Whereſore it was adjudged for the plai 


Cart 14. Shaw againfi, Barbor. 


If tenant at will JN EJECTIONE FIRMA, upon evidence it ao agreed p 
and the lefles L rorau CUR1AN, and fo delivered for law to the jury, l 
| . | = a, ON he 
enters, be only tenant at will make a leaſe for years, and the leſſee enters, 


is the difſeiſor. only the diſſeiſor: and a releaſe or confirmation to the tens! 


. will afterwards is void, becauſe the privity is determined. 
Cro. Jac. 304 WAL MSL Ey ſaid, that ſo it had been reſolved againſt the 0p" 
ones, 3. 5 | | F 

out 1 in 12. Edu. 4. pl. 12. 

a. Wilſ. 176. 2. Bac. Ab. 160. 1. Wood's Con. 106. 3. Term Rep. 368. 00 


C481 1 3. 
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Cutler againfl | Bre witer. 
Michaelmas Term, 42. C 43 Eliz. Roll 1255. 


were of three parts. | 
nsr, If he well ſerved the plaintiff. | 


ScoxDLY, If he duly accounted. 


5 and that then, &c. | | 
ſhe defendant pleads performance ſpecially. 


| part of the condition, and therefore he ought to have alledg- 
wtice, and no ſatisfaction after it; and this inducement tends 
i, and not to the firſt part. 


gh he might have alledged it as a breach in the third part, 

he may alledge it alſo as an ill ſervice in converting it to his 

ue, And although it be not alledged, that he received it as 

atice, yet it may be very well intended; for it is merchan- 
Wherefore it was adjudged for the plaintiff. 


7 Will. 3. c. 11. the plaintiff may aſſign as many breaches as he ſhall 


Trinity 


Tun pl v, If be ſhould make ſatisfaction within three months, — This 
e notice of all loſſes, which he ſhould ſuſtain by the apprentice- 


The plaintiff aſſigns for breach, Becauſe upon accompt he was 3. Bl. 
ad in arrearages Gol. of Poliſh money, which he received and 8 532. 
nerted to his own uſe; and ſo be had not well ſerved him, &c. 1. Ter. Neg. 10 


| thereupon the defendant demurs; for it is a breach of the 


be non allecatur ; for every part is ſeverally by itſelf; and al- 


831 


Ca 2115. 


n | 
r upon an obligation upon an indenture. The conditions A bond is con- 


ditioned, iſt, if 
—_— 4 
2dly, It he 
accounted. _ 
dly, If he make 
isfaQion. A. 
converts 6ol. of 


may be alled 
as a breach * 


5 · Com. Dig. 
2. Bl. — 


— <= Ie, —— ' — 


- 
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832 Trinity Term, 
| 43. Eliz. In the Queen's Bench. 
Sir John Popham, Kut. Chief Fuftree. 
Sir Francis Gawdy, Knit. 
Sie Edward Fenner, Knt. Fuſtices, 
Sir John Clench, Kut. n e e 


Sir Edward Coke, Rut. Allorney General. 
Sir Thomas Fleming, Kut. Solicitor General 


DUO) 


| — — I mm——_—— 
Catz 1. == PYTQOTS $07 7 Fain againſt Maloty. — 
| BEEN Michaelmas Term, 42 & 43. Eliz. Roll 686. 
We * el HE caſe was recired to be, The abbor of Satotry made 
bot rendering leaſe for 120 years of the place wurkr, inter 4 
rent during tbe © Tendering rent antinally during the term, to him or | 


bis luce fers, i ſueceſſors at ſuch feaſts, upon fuch conditions, wt anten (e); 
is a good reſer- afterwards the reverſion of the places WHERE; iter alia, was ce 
a r. _ veyed to J. S. who granted it by fine to Decor Belay ; who, bat 
fs, any attornment, granted it to Themas Belay his fon, to whom 

leſſee attorned, and afterwards for the condition broken eters 
(2) Ante, 43. #1 ſupra (a) ; abd after à diſtreſs for damage fraſani, the leſſee bri 
217. 805. a replevin. It i, &c. And hereupon two queſtions were moved 
Firſt, Whether this reſervation of this rent to the abbot, or 
Plowd.171-286- ſuceeſſors (being in the disjunctive), ſhall go to the abbot and 
3 93 450. ſucceſſors ; or, that it ſhall be void to the ſucceſſors, becauſe thi 
Owen, 9g. was not any election by the abbot who made the reſervation; hi 
1 it ſhould go ?— And ALU L THE Co Rr reſolved, that it ſhould 
385 FR to the abbot and his ſucceſſors in the copulative: for whenit 
Cro. Car. 289. reſerved annually during the term, that cannot be, unleſs it ge 
02 oil to both; and then the expreſs intention and reſervation at the 
2. Saund. 369. ſhall not be deſtroyed by the ſubſequent words, but the ſhall 
2. Lev. 13 conſtrued that both may ſtand together. As in Hill v. Grange 
3 tg. * leaſe made upon the 10th of Zuguft for years, reſerving ren 
8. Co. 91. nually during the term, at the Annunciation and Michaeimar, yet 
yo Por ay _ ſhall be firſt paid at Michae/mas, otherwiſe it cannot be paid ann 
J. Ter. Rep. 40. 1y during the term: ſo if one covenants that he and his heirs 


aſſure ſuch lands, this covenant is always taken in the ci<ura 


470. to 474. cu 
| that he or his heirs ſhall aflure it, for they cannot aſſure it 
ther; and therefore it ſhall be conſtrued that the one pat 

ſtand with the other. 
ia leo tor SECONDLY, Whether the grantee can take advantage of 


t * a | | 
— condition, for that his grantor might not ?— And they held, 


tee of therever- he ſhould ; for the ſtatute is, that . he ſhall have ſuch adratt 


ſion, the gran- : „ And here the E 
rann leſſor or grantor might have had.“ An 


for a condition might have had advantage thereof, as alſo the grantor, if be 
broken, altho* had attornment; but in defect thereof, he could not Mut 


no ator mt whieh defect is ſupplied by the attornment, which gave adeut 


| ( 
his grantor. to the grantee, to have the advantage of the rent, and by 


— dk quence of the condition. And Po HA faid, that it * 
oſt. 86 3. * 
8. C. 5. Go. 111. Co. Lit. 215. Moor, 98. 1. Weod's Con. 3%. 2. Cori, Dig 475 Shep. Tow 


Gild. Uſes, 231. 3- 1cim Rep. 299. 


Trinity Term, 43. Elia. In B. R. | 933 


«ed in one Knztsford's Cnſe three years ſince, where a reverſion Wis Ph 

ned by ſme, and he before attornment bargained and ſold the re- * 

lion by deed enrolled, that without attornment the vargainee 3 | 

1 not have advantage of the condition, for he ſhall not be in bet- 

condition than his grantor, without expreſs attornment. Where- | | 

re they reſolved to give judgment accordingly for the-defendanto 

bot it was then moved, that the avowant had not entitled himſelf The Jt. Hen. s. 

he entire reverſion, and ſo could not take advantage of the con- 7.3% * 3 

ion; for the leaſe is pleaded of the places WHERE, inler alia, Ic. grantees of the 

d that the reverſion js granted unto him of the places WHERE; Ne 7 
| | . .: ofthe land. 

1 alia, ſo he doth not plead that the reverſion of all the things poſt. 86 = 

was granted unto 'him.—And of that opinion were ALL THE | 

1$71cEs, except PoOPHAM, who ſaid, that it ſhould be intended 

cordingly. It adjournatur. F. Co: 111. b. 1 


The neceſſity of attornment js now taken away by 4 & 5. Ann. c. 16. 


Haynſworth againſt Pretty. 5 i096 ChE he 5 = 
„ Halaey Tun, h. R. eee Unt 
RESPASS. Upon a ſpecial verdict the eaſe was, One ſeiſed of A geviſe TOS ot 
lands holden in ſoccage had iſſue two ſons and a daughter, ahd'tldeſt ſon, . 
iſed to his fecond fon and daughter legaties of 20l. to be paid by _— that o 
eldeſtſon ; and deviſeth his lands to his eldeſt ſon in fee, upon 10 Loy . : 
lata, that if he paid not thoſe legacies, that his land ſhould be ſon, the younger 


bi ſecond ſon and daughter, and their heirs. The eldeſt ſon ip Mould ave 


& of payment: Whether the younger ſon and daughter ſhall have ſhall be taken a 
and? was the queſtion. — After argument, it was reſolved by/«limiution,znd_ : 
Cova clearly, that they ſhould have it for the firlt devile dot con 4 
his fon and heirs in fee, being no more than what the law gives, Ante, 204 
did; and it is but a future de viſe to the ſecond ſon and daughter, Poſt. 91. 

n the eldeſt ſon's default ot payment. The caſe is no other, but 5 
ſone had deviſed, that if his eldeſt ſon did not pay all legacies, yh p44 . 
t is lands ſhould be to the legataries, and there is no doubt but Vis. * 'F wit 
tin default of payment the land ſhould veſt in them. Gawyy Heir, W. 2, 2. 
FENNER held, that if it were à good deviſe to the eldeſt ſon, * - eres | l 
this condition is a limitation of his eſtate, and ſhall give it to $. C. Moor 644. ' 
ſecond ſon and daughter, upon default of payment. Whetefore Dyer, 124 


5 a<udged accordingly for the plaintiff, — Ser this caſe revioed, id, 
916. 3 , : 7 


* 4 N 8 _ © Crs. Car. 38. 
4. $6, 592. 1. Salk. 241. 226. Carter, 93. 1. Lutw.. 793. 798. Gilb. Dev. 36. 8. Mod. 23. 
bod Con. 36. 1. Stra. 487 267. 1230. 1. Wilſ. 66. 1. Ld. Ray. 728. 2. Burr. p. 679. 
Abr. 35 72. 3. Bac. Abr. 22. 13. 4. Bac. Abr. 311. Powel on Dev. 456. 416. 433- 1+ Bl. Rep. 42. 


Lane againſt Hodges. CA 3. 
= Michaelhas Term, 40. & 41. Eliz. Roll 06. | h 
OR of a judgment in the common pleas, in debt upon an Breach of cove- 
obligation for performance of covenants. The error aſſign- — 
; Becauſe there was not any breach of the covenant; For 26 
i indenture bargains and ſells to the obligee all his lands in 1. Roll Ab. 427. 
nf, and covenants, that he will make further aſſurance of — ARE CER 
| = The breach affigned was, Becauſe he did not make 
"hs — of thoſe lands. And it appears by the pleading, 
* ü pay had enfeoffed the bargainee before of all his 
y 4. as he had not any lands at the time of the A la 
0 if he then have not, the breach is not well aſſigned.— 
ALL THE CouRT. But if one enfeoff another of his 
and afterwards bargains and ſells them by name, and 


co ven ant 


- 


834 Trinity Term, 43. Eliz. In B. R. 


Lax 7 covenant to make aſſurance, he is bound to make aſſurance accord 
again ingly. Wherefore they were of opinion to reverſe the jud 
Hp FR But the matter was referred to compromiſe, / EN 


Cain 4 Lovet againff Hawthorn. 
An inauende in A CTION for theſe words: I am ſure that Famer Lovet di 
2 —— 1 © burn my barn (iannuendo a barn full of corn) ; 1 will have a bout 
ſuperinduce a *©* with him for it: if my Lord Chief Fuſtice would have done me 
fac, which, if « right, I had hanged him for it.” —After verdict, it was moved 
— that an action lay not for theſe words. — And of that opinion were 
the offence im- POPHAM, CLENCH, and Gawypr; for if the words without the 
2 the innuendo were not ſufficient to maintain the action, this will not help 
. ng 786, The burning ofa barn, unleſs there be corn in it, is not felony, and 

the laſt words are not ſufficient to enforce that he had burned a ban 
1 Roll. Abr. ith corn. And therefore PorHA M faid, If one faith, J. S. hath 
. broken my houſe, I will hang him for it,” this will not maintain ar 
4- Co. 20. a. action.— But FEnNER conceived, that although it were not felony 
Cro. * 436. unleſs the barn was with corn, yet the wilful burning of any barn i 
Hob. 268. an odious act, and a great ſlander to any if it be not true; and 
Salk. 51 3- therefore the action maintainable.— But THE oTHER JvsTict 
i. Ter. Rep 70. ſaid, it was clear, that if the words did not charge him with felony 


they were not actionable, Et adjournatur. 
Eaſt againſt Thoroughgood. 


EIS 
1 1 Hilary Term, 43. Eliz. Roll 397. 

on a promiſe to L RROR of a judgment in Bedford, in an ofſumfpſit ; where th 

re-pay, if the plaintiff declares, that there was communication betwixt hi 


— 7er r and the defendant, concerning the ſale of certain land to be made} 
is not neceſſary the defendant unto him; whereupon he delivered to the defendu 
po 51 261. ; in conſideration whereof, the defendant promiſed to the plait 
Allis the time, tiff, that if he liked not the land, he would repay that 201, within 
or that in ſact fortnight z and alledgeth in facto, that he did not like the land, an 
38 the defendant had not re- paid unto him the ſaid 2x0 l. &c. And 
249- contra, judgment being there given for the plaintiff, error was aſſigned, tt 


A the declaration was not good for three cauſes, — 


5. Roll. Ab. 464. Fins r, Becauſe that here he ought to have had an action « 


5 — 4z: & debt, and not an action upon the caſe.— Sed non allecatur. 
b. Wond's Oon- SECONDLY, Becauſe it is not alledged that he gave notice of 


186. diſlike within a fortnight ; for that is a thing ſecret to himſel 
whereof the defendant cannot take notice to pay the money.—* 
TEE CouRT held, that he ought to take notice thereof at his pe 
for he hath bound himſelf thereto by his expreſs promiſe. 


Tm18DLyY, Becauſe it is not alledged, that he diſliked ther 
within the fortnight; for otherwiſe the defendant 1s not doved 
pay it.—But THe Cova r held, that it being alledged gener 
it is well enough; for it ſhall be intended to be within the tin 
unleſs it be ſhewn te the contrary ; and if it were otherwile, the de 
fendant ought to ſhew the diſlike to be after the time, and 
traverſed the diſlike before, &c. And to that purpoſe, Gy 
cited the caſe 22. Hen. 6. pl. 11. where an obligation was 1 
two, and the one brought the action, and alledgeth, that his n 
panion was dead ; that ſufficeth, without ſhewing that he was 
before the writ purchaſed. So 16. Elia. Dyer, 338. one 
Coke, Wherefore the judgchent was affirmed. 1 


-* Trinity Term, 43. Eliz. In B. R. 835 
Dormer againſt Srath. 1 Gan 6, 


MTORMATION for him and the queen againſt Smith, upon the Computation of 
| 6atute of liveries, for retaining in his ſervice twelve men, who dime. 

e not his domeſtic ſervants nor officers, giving to every of them y,, 100. 

livery ; aud that he retained them in his ſervice for twelve months, 2. Roll. Ab. 521, 
- from the 12th December, 42. Eliz. unto the 10th December, 43. 2 45 
he defendant pleaded not guilty; and the jury found him © nk. 378. 
-»y for twelve months. And it was now moved in arreſt of judg- | 

nt, that if the months ſhall be accounted at twenty-eight days to 

de month, then within the time of the information are thirteen 

nth, and the jury bath found him guilty but of twelve months; 

un appears not for which of theſe they excuſe him, ſo there cannot 

ny judgment: and if the months ſhould be otherwiſe accounted, 

cuclve months in the year, then there wants two days of the year; 

d fo the information is ſuffeient.— But THE CourT held, that 

ould be taken at twenty-eight days to each month, and fo there 

ud be thirteen months in the year; and it is not material, al- 

ugh it be not found in which of the months he offended in the 

x. But they would adviſe thereof. Ez adjournatur, 


Hawkſland againf Gatchel. * 112 "Gadd" Jo 
Eaſter Term, 42. Eliz. Roll 5 22. 


EBT upon an obligation. The defendant pleads, that he de- A writing obli- 


lrered that obligation to the plaintiff, as an eſcrow to be his 8 : 


ed, if he performed ſuch a condition, vis. to permit him to re by the 
u ſuch corn; and alledgeth, that the condition was not per- obligor to the 
ned, and ſo not his deed. And hereupon the plaintiff de- olige, to br. 


2 - come the deed of 
,—CLERK, for the plaintiff, argued, that one cannot deliver a theobligorwhen 


«to the party himſelf, to be an eſcrow; and to that purpoſe the obligee has 
performed the 


v the 19. Hen. 8. pl. 43. Edu. 3. pl. 28. where it is ſaid, that £9 un- 
condition cannot be averred upon the delivery to the party him- der which che 


in avoidance of the deed, without ſhewing a deed thereof, %. was de- 
uw or. There diff h 29 B livered; and the 
a is not any difference, where it is delivered to obligee cannot 


party himſelf as an eſcrow, and where to a ſtranger : and the maintain an ac- 


of 19. Hen, 8. j 2 : tion upon it un- 
9. Hen. 8. is ſo; becauſe the deed was delivered to the I che condi. 


7 himſelf firſt, as his deed upon condition, &c. in which caſe tions are per- 
deed is abſolute, and takes effect as his deed upon the firſt formed. 
"ery; and it cannot be avoided by the condition. But when Nor. 605. Sed 
ir delivered as an eſcrotu, although it be to the party himſelf, vide Co. * 
clear that it is not his deed until it be performed. And ſo is 36. & note 3) 
- 8. Dyer, 34. in Morris and Leigh's Caſe. —PornamM ace Poſt 64. — 
3 tor if, upon the delivery, the words ſpoken by the obligor ce. 
port that it ſhall not be his deed, it is clear it is not: as where Sec alſo 
cauſeth an obligation to be written and ſealed in my name, 9 Gel. A. 27. 
| 7 me, and prays that I would deliver it as my Moor, 642. 
herwid ute Bet Do you ſuch a thing, and take it as my deed, ws yr 
ne not ; it is clear, that it is not my deed until the thing i os 
3 So if the obligor ſaith, “ Take it to you, I will not 6. Mod. 218, 
n us my deed;” it is not his deed. Wherefore in the Per, 34: 


Rn when the obligation is delivered as an eſcrow, by. Wood'sCond. 
"hs 5, It is not poſſible that it ſhould be his deed, for the 
not ſufficient to make it ſo until the condition be per- 


formed. 


232. 
Shep.Touch. 56. 


— 


& 
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156 


5 * wards be defeated by a condition; if the condition be not in vi 


but here the condition is precedent, ſo as it was not his deeq until 
were performed, and therefore a conditional delivery may — 
red without writing, Wherefore, &c.—F RENNER to the fad 
tent: for although difference bath been taken, that a deed ſhall; 

be delivered to the party himſelf as an eſcrow, but to a firange 

and the reaſon hath been alledged, becauſe when it is delivered I 

party himſelf, there cannot be a ſecond delivery, whereupon 

writing ſhould take his effect as a deed ; that ſeemeth to be no 

9- Co. 137.b. ference :. for when it is delivered to the party as an eſcrow, the ve 
Foſt. 884. are bot ſuſſicient to make it to be his deed, until the condition 
rformed. Wherefore, &c.— And of that opinion was CI Exc 
herefore it was adjudged for the defendant. Vide ant, c 


Poſt. 884- 


| Whyddon's Caſe. i. 
Carr . | | Bray again Patrid. 
If a man ſues .A CTION on the caſe. hereas the defendant was vicar of / 
for tithes in the + 3. ham, and the plaintiff a pariſhioner there, and the tithes 2px 


— rained to the defendant; the plaintiff had paid him bis tithe 


the defendant , the preſence of two witneſſes ; the one of thoſe witneſſes being d 
—— the defendant had again ſued him for thoſe tithes paid unto hi 
witneſſes, difſ. well knowing that the proof of payment by one witneſs is not ſ 
continues his cient in the ſpiritual court, &c. The defendant pleaded not guit 
— — and found, that the plaintiff had paid his tithes, but one of t 
neſſes ate dead, witneſſes named was dead before the payment, &c. and found ll 
and then reeom- reſidue, ut ſupra. Ei ii. c. — And aLL Thr Cour held, t 
— upon this matter the action lies not; for an action lies not for 
— ade. ſetuting at the common law without cauſe (a); the ſame law i 
cree, Jet no nc. proſecuting a ſuit in the ſpiritual court.— For Pop HAM ſaid, wht 
ape” woe we man complains in a court which hath power to give him remedy 
cauſe the plain» the ſame cauſe, although his ſuit be without cauſe, yet the plat 
tiff might have ſhall not be puniſhed by an action upon the caſe. But if 
had prohibition: bels in the ſpiritval court for a temporal matter, there peradvent 
() Ant. 197. an action upon the cafe will lie; ſo it is where a man bringe at 
| 754. al in the common pleas, ar action vpon the caſe lies. Whe 
| By. AwDy and FENNEKk agreed; and ſaid how 8. Edi. 4. ph l3 
| that an action upon the caſe lies where he ſues one for tithes 
Hob. 206. 266. gught to be diſcharged : yet that is not like to this caſe; for by 


, ay ell Abr. fame reaſon, if one hath paid a debt upon an obligation, andi 


2.102. for it again, an action upon the caſe lies; which is not! 
age hong * Wherefore they all agreed againſt the plaintiff. Sed agjournatw 


1. Mod. 4- 1. Sid. 3. 3. Lev. 210- 1. Com. Dig. 470. —8ee Mr. Hargrave's note (4.) Co. Lit 


cus 9. | | Winchcomb againf Goddard. 
Iker i, vi e N RROR of a judgment in the common pleas. — After ut 
ergatum the of the — and in nullo eff erratum pleaded, es 


Co Ally cut moved, that there was a manifeſt error in : the awa ' 

ſciences, may uenire focias, and prayed a certiorari to certify it, — Fort þ 

3 that it was not grantable: for although ſometimes id 1 

the record) of a judgment it is uſed in ſuch caſe to award a ey | 

_ 84-135 form their conſciences, becauſe they would not reveric 
to 


ment if it could be helped, yet never was it grantable 10 


6. Roll. Ab. 764. Style, 362. 2. Roll. Rep 471. 2+ Leon. 3. Cro. Jac. 6. 141+ 445. 
2762. Ld. Rayu. 1142. judf 


| 1. Roll. Abr. 


Cacr 14. Riſden againf Inglet. 
Eaſter Term, 42. Eliz. Rall 519. 
If ſubmiſßon EBT upon an obligation of fool. conditioned to ſtand to 
; — general, per- award of T. R. and J. L. - for and concerning ſeven ſer 
ormance is ne- 


ceſlary, tho' the things, © ſo as the ſame award be made and delivered in vr 


Inte, 80g. ing to the ſubmiſſion, the plaintiff demurred. It was mort 


/ lid I as b F * | Yah. : : 
* 
- 


838 Tluahy Term 43. Eli In B R 
C422 1. e 5 Chard againſi Bird. | 
23.57 | _ Hilary Term, 41. Eliz. Noll 939. 
It is ſufficient RROR of a judgment in the common pleas. The error aſgn 
—— was, For that the plaintiff brings debt as adminiſtrator, 3 


— — ſuppoſeth the adminiſtration committed unto him by ſuch a biſhe 
ſhe ws the letters and doth not ſay /oct illiut ordinarius, nor cui admimſtratio pertinet. 


> 04) oma And it was holden to be no error; for in a declaration it is 1 
— 550 enough, but not in a bar; for in the end of the declaration the! 


ters of adminiitration are ſhewn. Wherefore the judgment was 
1. Lut. 408.1266. firmed. # . VY | 
2. Leon. 155+ 2, Bac. Abr. 442. f. Com. Dig. 207. 1. Salk. 38. Dougl. 4. in nt, 


Cart 13. Kenton againff Wallinger. 


Altering a re- A CT ION upon the cafe. Whereas ſentence of excommunicy 
cord of the ſpi- was againſt one Farris, the inſtrument whereof was delive; 
ritual court is to the defendant, being curate of the pariſh where the ſaid Hi 
an offence o 3 , 1 1 ** 
temporal cog- and plaintiff inhabited, to publiſh in the church; that he malici 
niſance, for ly had razed out the name of Harris, and put in the plaintiff's nar 
—— —— and read it in the church; whereupon he was inforced to be ab 
lie. from divine ſervice, and to be at the expence to procure a diſch 
Ante, 6:2. 794 for himſelf. The defendant pleaded not guilty; and found 29 
him: and it was moved in arreſt of judgment, that an action 
100. not for this matter; for it is ſpiritual, whereof the temporal 
F. N. B. 5s. . takes not any regard. But THE WHOLE Cour reſolved, that 
action was maintainable; for although the excommunication be { 
tual, and fo is the denouncing thereof, yet the razing and alterat 
thereof is merely temporal, tor which an action well lieth at 
common law. Wherefore it was adjudged for the plaintiff, 


See 8, Hen. 6. c. 12. and 1. Hale, 646+ 


award be par- « before ſuch a day.” The defendant pleads, that the ardi 
ny ING made ſuch an award before the day, and ſhews in certain - 
is conditions/, if and that they made not any other award. Et hoc, &c. Thea 
the award be for ſome of the things compriſed within the ſubmiſſion ws 
— — becauſe it was not purſuant to the ſubmiſſion, and for oben 
chligerneed oct were directly according to the ſubmiſſion : and becauſe he © 


perform any plead performance of that part of the arbitrament which ws 2 


the plaintiff, that although the award be not made of all the i 
er 98. b. ſubmitted, yet becauſe the words are not, . ſo that the ” | 
35 0 « made of the premiſes,” there the arbitrament ought te 
Low. 1279- of all; or otherwiſe the defendant is not bound to perfor 
1 257 · becauſe it is a conditional ſubmiſſion tied to all the premiſe 
— — E iz. Dyer, 216. is. But the words not being a conditional te 
9. Mod. 232. he ought to perform that which was well awarded] a5 17-7 
1. $04, 10440. /. 6. An arbitrament, that he and two ſureties * 
| is void to compel him to find ſureties ; but he himſelf ovg 


bound. 


k 
— 


Tiinity Term, 43. Eliz. In B. R. - $39 


Bat L L THE CouRT held, as this cafe is, that he is not tied to Kur 
xrform any; for it is all one where the words are, . ſo that that 

« award be made of the premiſes; and, ſo as the fame award be 

« made before, &c- 3” for the words * the ſame award” refer to all 
he things before-mentioned 3 ſo that if any part be omitted in the 

ward, it is void for all —And PoPpHAM faid, that this very point 
rs adjudged within a year after he was Chief Juſtice z where the 1. Latch. 554 

{ference was agreed, that if a man be bound to ſtand to the award 2. Jones, 109- 


" 17. $. concerning divers things, ** /o as the ſame award be made * 
bier ſuch 2 day,” here, if the award be not made of all tbe things, 
be obligor is not bound to perform it in any part. But if the con- 
ron be to ſtand to the award of J. S. of divers things 15 
ve made and delivered before ſuch a day,” if he make an award 
: {any parcel, and not of the remnant, the obligor oaght to perform 
cat WW which is awarded; for the ſubmiſſion is not conditional, as in 
= he firſt caſe, — Wherefore it was adjudged for the defendant. 
g | 
alicid . . . | | 
vl Drury again Dominam Reginam. | Carr 15+ 
* Micbaelmas Term, 42. & 43. Eliz. Rell 213. 


wm RROR of a judgment in the common pleas. The error aſſigned ,, aquere pa 


was in point of law.—But ALL THE CouRrT reſolved, after 4% againſt a 


] \ | 
* ument, to affirm the judgment: for they all agreed, that although r | 
oral ex] or baron by the ſtatute 21. Hen. 8. c. 13. may have two chap- plurality « 
that in which ſhall have the privilege to have two benefices, yet he may retainer from a 


min as many Chaplains as he will; but the firſt two are only the —_— age 

atute-chaplains, who ſhall have that privilege by the retainer, that — — 

hey are enabled to take a ſecond benefice; which ſhall not be taken that the two 

© them as long as they remain chaplains, nor any others retain- 1 

ß afterwards ſhall not prevent them. — But it was then moved, the time of his 

at in regard the lives of the two firſt chaplains are not averred, it — the ſe- 

ulbe intended that they are dead, or that the one of them was And Þenefice. 

ad at the taking of the ſecond benefice ; for it is averred, that wes 

Ke) were alive at the time of his retainer, but not at the time of 5-C- Moor, 561. 

$ taking the benefice, and then he is a chaplain enabled to take a 5. 41 an 

ad benefice,—But PoPHAM, CLENCH, and FENNER, held — 1 
8 , , g 27 Se 

at it 1s ſufficient to aver the lives at the time of the retainment; 5: C. 4. Co. go. 

den he is not enabled at the time of the retainment, the death 


the others afterwards thall not help him, for he hath not the pri- 


\ be (0 
ilteru 
h at 


* 15 by bis retainer; and the retainment as to this purpoſe is merely 

** — without a new retainer, after the death of the other two, 
de not be enabled to have this privilege (a). But GA Ww D Y (s) 4. Co. 2. 
— 


G that the retainer was ſufficient to give unto him the privilege to — -+—-. 
Rong afrer the death of the other two, but not before; nh = 195 
nebore their lives ought to be averred.— But notwichſtanding his Co. Lit. 35. 


the! mM, the other three g l * 
* ree reſolved ut ſupra. And it was adjudged d 62. 
5 e the judgment affirmed. 4. Co. 89. 3 Ball. gh. 


Brown 


$40 =P Trinity Term, 43. Eliz. Inu B. R. | 


Gann af. 14.» Brown agginft Holland, | 
Tha pro god EBT upon an obligation. The defendant pleaded, that hem 
e ter · : ; 5 inti it þ 
2 it per minas de nitd, c. The plaintiff faith that he dg 


on the 1 ſpontaned voluntate, and traverſeth the mina, Cc. At the ß pr 
the defendant confefled the action; and the entry is, 4 gygg 4% 
rw 697- dcdicere,” but that he made it being at large. It was aſſigned 1 ] 
| ror, Becauſe he ought to have confeſſed that he did it not per ming 
c.; for he doth not alledge that he did it per dur, .. de imprif; 
ment, —But 4L L THE Cour held, that in regard that it is ent 
ed . quod cognevit actionem.“ all which was pleaded before it wa; v 
ed, it is not neceſſary for him to acknowledge the point in illue, ar 
that which comes after the cognovit actionem is ſurpluſage. 1 
EKx Mr ſaid, the ancient courſe was to enter, qudd reli weri 
4 trone, cognovit attionem, nec peteſi dedicere quin debitum, & 
not to acknowledge the point in iſſue.— Wherefore the judgn 
was affirmed. : | 


Care 17. Grace Spark againfi Nicholas Spark. 
. ENV Hilary Term, 43. Eliz. Roll 503. 

Where the title EBT. Upon demurrer the caſe was, Grace Spark, as admit 
— 7 ſtratrix of William Spark her huſband, brings debt 2320 
the inteſtate, an Nicholas Spark for rent reſerved upon a leaſe for years by the int 
adminiſtratrix tate. AndQeclares, that one Robert Spark was ſeiſed in fee, ang 
AC 4 it by indegture to Wilmot Jule for life; and afterwards by anot 
detinet only. indenture let it to William Spark the inteſtate for gy years, if 
Ante, 658, fhould live ſo long, to begin after the death of Wilmot Jul, x 
Co. Lit. 31. was tenant for life: and further by the ſame deed wult et cnc 
2. Salk. 390. that after the deceaſe of the ſurvivor of the ſaid Wilmet Jules 
: William Spark, or other determination of the ſaid eſtates, that 
faid land ſhould remain to the executors and afligns of Million d 
for forty years. Afterwards Wilmet Jule died; William Halit 
ters, and let it to the defendant for years, to begin after his ca 
and died: and for rent arrear the plaintiff brings this action in 
detinet. And all this matter being diſcloſed by the declaration 
defendant demurred.—And none being preſent there on the cel 
dant's part, DoDER1DGE, for the plaintiff, moved, that there n 
two matters to be conſidered.— FI RS T, Whether this action m 
brought in the detinet by the adminiſtrator ? or, it ought to | 
been in the debet and detinet; becauſe it never was an action giiet 
the inteſtate, nor did the term commence in the time of the 
tate ?—And as to that aLL THE Cour reſolved clearly, th 
action ought to be brought in the detinet; for the title to the ad 
is derived from the inteſtate, and by the iateltate's contratt 
and he is to bave it in his right ; and when he hath recovere 
ſhall be aſſets in his hands: and in proof hereof was cited 19.4 
8. pl. 8. 11. Hen. 6. pl. 36. and 9. Hen. G. pl. 11. 
"4 — Lem. SECONDLY, Whether this leaſe for forty years n | 
mence alter a Spark the inteſtate, or not? or, Whether it ſhall veſt in bu 
l:aſe for life; cutors or aſſigns by purchaſe ? for if ſo, it is clear that the 
andif thelefſee niſtratrix cannot claim this remainder. As to that it 1 1 
within the term, the land ſhall remain to his executerror aſſigns for 40 years after the death 2 . 
the two leſſees. The leſſee for years ſurvived the tenant for life ; entercd ; granted _ ; 


and died in!efate within bis term. His adminmſtratrix cannot bring debt for rent on 
years; for the remainder of 30 years never veſted in the inteſtate. Ante, 656, 


Trinity Term, 43. Eliz. In B. R. 88 


\ 115 was an eſtate and intereſt veſted in the inteſtate himſelf, sr ans 
that he had authority to diſpoſe thereof i and in proof thereof row 

% Edw. 2. * Covenant,” 25. 16. Edw. 3. 20. Edw. ; ES | 
./ Juris Clamat," 22. 31 17. 229. 3: San bereit. 2. L ar coy 
Ins CourT did not deliver any opinion certainly herein, 916. 

"i: none was there to argue on the other ſide. But they all on, 666. 
ed, that if the caſe were as it was put at the firſt, that the leaſe Sends. 68. 

„ made to William Spark for ninety-nine years, if he lived ſo 

„ and if he died within the term, that it ſhould be to his exe- Ante, 666. 

un and aſſigns for forty years; that in this caſe this term for 

u vears ſhall not veſt in Milliam Spar ky but in his executors by 

«chaſe, becauſe it is a conditional limitation, and a mere poſſibi- 

o veſt : for there is a condition precedent that it ſhall not be 

ie, unleſs he died within the term, which peradventure would 

be, for he might ſurvive the term. And PoPHaM ſaid, that 

ſonger caſe was adjudged 17. Elia. where a leaſe was made to 

for life, remainder to him who ſhould ſurvive. of thoſe two, 

| to his executors for forty years; they both joined in a grant 

this, yet the grant was merely void, becaulc the term was not 

del in any of them. But in the priacipal cale Gawpy ſeemed 

incline, that this term did not veſt in the inteſtate, but it was 

be to the executor as a purchaſe; and relied upon the reaſon in , 


vener's Cafe and Dyer, 150. 309, 310. And he that in 


1 


ang r of the books the term was given to him and his? utors; Z 
anoth it veſted in the teſtator.— Et adjournatur (a) (92 #0, 

t lirit velte e teitator. 7 14 . | Moor, 666. to 
rs, 1 been adſudged, that the action did not lie; becauſe the executor or would have taken the 
vie, V of 45 years by purchaſe, and the inteſtate could not grant or diſpoſe oPany part of it. See alſo 


Sed vide 14 U fs MSS. Co. Lit. 5 . b. note (4). 


Jul Goodwin againſt Cornelius Mountenaugh. ens n 
chat : Ante, 818 3 
in d E caſe was. now moved again, as to the matter, that the tales The qualiſica- 


T : : : | tion of jurors 
ing awarded de cigcumſtantibus generally, it was held to be required by 27. 


enough, ; for there being no exception atterward by the de- Zia. e. 6. does 
ant, it ſhall be intended to be well awarded. And it was ſaid not extend to 
« lo rcloived in the caſe of Defor Ceſar v. Curfiny, and eſpe- 1 medic 


4 - tate lt . 
7 a this caſe is; for eleven of the principal appeared, and but — 306. a 


nere u of the tales "was [worn ; and it was not poſſible to have it de 818. 
n un ate lingue, 72 85 
{to | COND EXCEPTION was taken, that the venire factas was (c quo- 10. Co. 104. 
| given m quilitet habet 41.” —Sed non allecatur ; tor ſo is the form: and Sum, 250. 

b oh . . . a © Hawk. $909, 
the 10 ug one of the parties is an alien, and cannot have land, yet 


vurle is all one, and ſhall not be changed tor ſuch a ſpecial cauſe. 
ahl, It was moved, that the return was not good, be- Return to the 


it appears not who were aliens, and who denizens. — And an di- 
overe TE JUSTICES, except FENNE x, held it to be ſufficient for 1 


cauſe, but that it was a miſ-return only, which was aided by Ante, 30s. 818, 
18, Eliz, c. 14. Wherefore, upon affidavit made, that fix de- 
© and (ix aliens were ſworn, the plaintiff had judgment. 


o Hall againf Dean, Wood, and his Wille. Ct 15 
the u ION of Trinity Term, 42. Eliz. Nell 1812. 5 
begs fi 3 trover and converſion of 40l. by the feme, dum ſola Len 33 
5 le defendants pleaded not guilty; and found againſt 5. N 

1 „n was moved in arreſt of judgment, that the action lay not, Aute, 8 19. 


kay for the converſion of money out of a bag. But not- 1 
ing, after divers motions, it was adjudged for the plaintiff. FE 
lz. PART 11, K KEK Jrinity 


— 


8 Trivity Term. 43. Eliz. Ty B. R. 


2 * 


C . B xown again Holland. | 
The form and EBT upon an obligation. The defendant plead 
effect of : 4 8 8 | "oy PLES ed, that he d 
—— it per minas de nitd, c. The plaintiff ſaith that he my 


on the 3 ſpontaned voluntate, and traverſeth the minas, c. At the nib as: 
the defendant confeſſed the action; and the entry is, 4 quzd "9 priv 
Moor, 697-  dedicere,” but that he made it being at large. It was alligned 1 
A ror, Becauſe he ought to have confeſſed that he did it not per a 
c.; for he doth not alledge that he did it per dur de im 11 
ment. — But LL THE Cop r held, that in regard that it * 
ed * quod cognevit actionem,“ all which was pleaded before it was wa; 
ed, it is not neceſſary for him to acknowledge the point in ilue a 
that which comes after the cognovit aftionem is ſurpluſage. . 
EK ur faid, the ancient courſe was to enter, 9 relids teriſ 
8 tone, cognovit actionem, nec poteſt dedicere quin debitum, e“ 
not to acknowledge the point in iſſue.— Wherefore the judgmet 
was affirmed. | | 
Cart 17. Grace Spark againfſi Nicholas Spark. 
7 : Hilary Term, 43. Eliz. Roll 503. 
Where the title DEST: Upon demurrer the caſe was, Grace Spark, as admin 
= Lb 5 „ ftratrix of William Spark her huſband, brings debt azai 
the inteſtate, an Nicholas Spark for rent reſerved upon a leaſe for years by the int 
adminifiratrix tate, An Ueclares, that one Robert Spark was ſeiſed in fee, ang | 
| — 4 it by indegture to Wilmot Jule for life; and afterwards by anothg 
detinet only. indenture let it to William Spark the inteſtate for gy years, if 
Ante, 658. fhould live ſo long, to begin after the death of Wilmot Jule, wh 
Co. Lit. 31. was tenant for life: and turther by the ſame deed wult et cn 
2. Salk. ggo- that after the deceaſe of the ſurvivor of the ſaid MVilmot Jult u 
: William Spark, or other determination of the ſaid eſtates, that t 
faid land ſhould remain to the executors and aſſigns of William $) 
for forty years. Afterwards Wilmot Jule died; William Sparte 
ters, and let it to the defendant for years, to begin after his deu 
and died: and for rent arrear the plaintiff brings this action in d 
detinet. And all this matter being diſcloſed by the declaration, ti 
defendant demurred. Aud none being preſent there on the deſe 
dant's part, DoDER1DGE, for the plaintiff, moved, that there ve 
two matters to be conſidered. — Fi Rs r, Whether this action way! 
brought in the detinet by the adminiſtrator ? or, it ought to he 
been in the debet and detinet; becauſe it never was an action given 
the inteſtate, nor did the term commence in the time of the int 
tate ?—And as to that aLL THE CouRT reſolved clearly, that 
action ought to be brought in the detinet; for the title to the act 
is derived from the inteſtate, and by the iateltate's contract on 
and he is to have it in his right; and when he hath recovered, 
ſhall be aſſets in his hands: and in proof hereof was cited ig 
8. pl. 8. 11. Hen. 6. pl. 36. and 9. Hen. 6. pl. 11. 
A leaſe for ears SRCON DLV, Whether this leaſe for forty years veſted in Wi 
1 Spark the inteſtate, or not? or, Whether it {hall veſt in bis 4 
l:aſe for life; cutors or affigns by purchaſe ? for if ſo, it is clear that the a0 


_ — niſtratrix cannot claim this remainder. As to that it was en 
within the term, the land ſhall remain to his executersor aſſigns for 40 years after the death 7 = 
the two leſſees. The lefſee for years ſurvived the tenant for life ; entered; granted al leaſe bt 
and died inteflate within bis term. His adminſtra!rix cannot bring debt for rent on 
years; for the remainder of 30 years never veſted in the inteſtate. Ante, 656, 


* . TT 5 7 , 4 i 5 1 
. 


Trinity Term, 43. Eliz. In B. R. 841 


in tlis was an eſtate and intereſt veſted in the (inteſtate himſelf, Staa 
Ulna be had authority to diſpoſe thereof; and in proof thereof geg 

in Edw. 2. ** Covenant,” 25. 16. Edw. 3. 20. Edu. 8 

5% Juris Clo mat, 22. 31. 17. Edw. 3. 29. 11. Hen. 4. vet TY * 
privi Ins CourT did not deliver any opinion certainly herein, 916. 
e none was there to argue on the other fide. But they all 9 _ 
«4, that if the caſe were as it was put at the firſt, that the leaſe vt 

„ made to William Spark for ninety-nine years, if he lived ſo 

ue; and if he died within the term, that it ſhould be to his exe- Ante, 666. 

«rs nd aſſigns for forty years; that in this caſe this term for 


ente 'ors and a 75 a 0 
Wai u vears ſhall not veſt in Miliiam Spark, but in his executors by 
e, at «chaſe, becauſe it is a conditional limitation, and a mere poſſibi- 
- An «to veſt ; for there is a condition precedent that it ſhall not be 


«ſe, unleſs he died within the term, which peradventure would 

be, for he might ſurvive the term. And PoPHAM ſaid, that 

kronger caſe was adjudged 17. Elia. where a leaſe was made to 

> for life, remainder to him who ſhould ſurvive of thoſe two, 

4 to his executors for forty years; they both joined in a grant 

this, yet the grant was merely void, becauſe the term was not 

fed in any of them. — But in the priacipal cale Gawpr ſeemed 

incline, that this term did not veſt in the inteſtate, but it was 

be to the executor as a purchaſe z and relied upon the reaſon in . 


lt ucener's Caſe, and Dyer, 150. 309, 310. And he ſaid, that in 
any | r of the books the term was given to him and his executors z ö 
note er veſted in the teſtator.— Et adjournatur (a) (a) It is ſabd, 
| ' / ; Moor, 666. to 
, it i been adjudged, that the action did not lie; becauſe the executor or aſſign would have taken the 
e wh mol 45 years by purchaſe, and the inteſtate could not grant or diſpoſe of any part of it. Sce alſo 


u. 9 Sed vide that.s's MSS. Co. Lit. 5 . b. note (4). 


Het 

ule a Goodwin againſt Cornelius Mountenaugh. | Cave 18. 

hat os Ante, 818 i 

n 0a IE caſe was now moved again, as to the matter, that the ales The qualiſica- 
arte being awarded de circumftantibus generally, it was held to be fo" of jurors 

| * equired by 27. 


{enough ; for there being no exception atterward by the de- Ela. c. 6. does 
ant, it ſhall be intended to be well awarded. And it was faid not extend pn 
inks : ur a - 
b lo relolved in the caſe of Decor Cæſar v. Curfiny, aud eſpe- — Xx 
as this cale is; for eleven of the principal appeared, and but Ante, 473. 305» 


re we e of the tales was {worn ; ard it was not poſſible to have it de $18. 


\ wapl hietate lingue, 8 

to hi ASLCOND EXCEPTION Was taken, that the venire facias was t quo- 10. Co. 104. 
gien run quiliket habet 41.” — Sed non allacatur; tor ſo is the form: and 3 

de int zougn one of the parties is an alien, and cannot have land, yet * 
that Curie is all one, and ſhall not be changed tor ſuch a ſpecial cauſe. 

we af [H14D1.y, It was moved, that the return was not good, be- Return to the 
a(t onl le it appears not who were aliens, and who denizens. — And verire muſt di- 
ered * THE JUSTICES, except FENNER, held it to be ſufficient for 1 


$ cauſe, but that it was a miſ-return only, which was aided by Ante, 305. 818. 
8, .. c. 14. Wherefore, upon affidavit- made, that fix de- 
as and fix aliens were ſworn, the plaintiff bad judgment. 


! . 
— * Hall an Dean, Wood, and his Wite. 5 Cast 19. 
he adt CTION rinity Term, 42. Eliz. Roll 1812. 5 5 : 
* ON of trover and converſion of gol. by the feme, dum fla Trover lies = 
* fut. The defendants pleaded not guilty ; and found againſt 5 * 
or „en Was moved in arreſt of judgment, that the action lay not, Aute, 819. 


uf 

Th Fg for the converſion of money out of a bag. But not- 
* ing, after divers motions, it was adjudged for the plaintiff. 
ati FART 11, - © 3 WW; Trinity _ 


Owen, 131. 


ſhall traverſe the county : for thute of the one county 


$42 7p SEE. Trinity Term, Y 
43. Eliz. In the Common Pleas, 


Sir Edmund Anderſon, Kut. Chief Fuftice. 
Thomas Walmſley, Eg. 
_ George Kingſmil, E/g. Juſtices, 
Peter Warberton, g. | 
Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Knt. Solicitor General. 
— —— — 


1 Gaulin againff Simonds. 
| -  Michaelmas Term, 42. & 43. Eliz. Rall 109. 
Miſtake in the ORMED IN DESCENDER. The tenant pleads in ab 
diſcent pleaded ment, that the donees had iflue a ſon, who after their death 
in abatewent. __ ed, and was ſeiſed by force of the tail, who is not named in 
8. Co. 88.b. writ. And the plaintiff demurred: Owere the caule,—a 
Theol. bk. 11. without argument, it was adjudged to be a good plea; and 


C. . 1. 1. 11. g 
— 182. writ was abated. 


Co. Ent. 320. a. 1. Com. Dig. 22. | : 8 
CAR 1. | by Purſet again Hutchings. 


Eaſter Term, 43. Eliz. Roll 528. 


In treſpaſs, if RESPASS of battery in London. The defendant pleads, t 
the delendant  * the plaintiff aſſaulted him at D. in the county of Ser; 
4 ec quod damnum fuit de inſultu 5 proprio, and in his defence, &t. 
place or | 0 [ f 
county, and tra- traverſeth, that he is guilty in London. And it was therev 
22 _ demurred ; for, this treſpaſs being tranſitory, he ought to 
— 2 not juſtified in London, and ought not to have traverſed the county 
ere it is ANDERSON and WARBERTON were of that opinion; for, 
1 ill juſti lace in the ſame county, he cannot trat 
his will juſtify at another place in the ſame county, 

Suti urion the place alledged. So when he juſtifies in another county, u 
where the caule the cauſe of his juſtification be local, as if he be a juſtice of 
nroſe. 99. 184. Or conſtable, or becauſe the defendant offered to enter into 
705. 667. houſe, or ſuch like, which are local, and cannot be pieaved in 
Volt. 860. ther place, there he may juſtify in the place where it was, and 
Co. Lit, 282. b. verſe every other place or county ; but a battery in his 2 
„. Leon. 39. not local, but may be juſtified in every place, and therefor 
1- Roll ab. 305. cannot plead it in another place, -and traverſe the place whit 
— 1a ledged.— And WARBERTON ſaid, it was ſo adjudged H 
1. Sid. 246. Was a ged. . . , = 
6. Co. 47-2. Term, 32. Eliz. Rell 317. in Alder v. Walden, and 26. Kl. 
Salk 173: . fridge v. Poet. Vide alſo 21. Hen. 6. pl. 9. 21. Hen. 6. * Tre 
- ey WaLlMSLEY and KINGSMI1L e contraz who agreed, that 
& auter lieu” was no plea in the ſame county; for being all! 

county, he ought to agree with the. plaintiff; and he. aan 

to traverſe the place, unleſs the juſtification be local in tic 


county; but being in another county, the plea 1s goed, 1 


take notice, but at their election, of things done in another a 
and if they will not, there lies not any attaint againſt lle 
1. Mar. Bri. u Aitaint,” 104.; therefore he well may 
juſtification where the c2uſe aroſe. Vide 34. Hen. 6. .! # 
afterwards it was adjudged to be no plea, for the reaſons © 
tedged. 


Trinity Term, 43. Eliz. In C. B. "M8" 
t Kettle againſt Piddington. | Camp 

Michaelmas Term, 42.& 43. Eliz. Roll 1250. 

F caſe was, J. S. ſeiſed of two houſes and land, having a An alience can- 
— 2 and dies. The alienee aliens part, and aſ- a * 
«rent out of the reſidue to the eme for her dower of the ſatisfact ion of 
Afterwards ſhe brings dower againſt the ſecond feoffee ; the wiz. 


le, je Co. Lit 28. a. 
Whether this rent were a bar? was the queſtion. \Quare 5, oc. 8. 


Ed. 3. Sir. Fac.” 9g. | ne: Perk ace: 
| | Moor, 26. Co. Ent. 172, 6. Co. 57. 2 Init. 262. 
Robinſon againſt Mellor. cn 4 


(TION for theſe words:“ Thou art a [bankrupt knave, a Words not ac- 
« yagabond, and rogue.” Atter verdict for the plaintiff, it *92able- , 

« moved in arreſt of judgment, that an action lies not for theſe 

and it was held clearly by ALL THE COURT, that none 

hem were actionable, but only the words “ bankrupt knave ;” 


of thoſe they doubted. | 
| Stephenſon again Caſe, _ | Cann 3. 
OHIBITION. The queſtion was, If one who hath lands in an abfentee 

1 ul, but doth not inhabit there, ſhould be compelled to be frecholder ſhall 
ributory to the reparation of that pariſh-church ?—And it was contribute to re- 


4 air the church. 
Ired that he ſhould. Whereupon conſultation was awarded. Ante, 255. 


| Wood's laſt. 91. 3. Term Rep, 107, 
Hodges again Cox. Caix 6. 
Taſter Term, 43. Elix. Roll 1905. 


BT by an adminiſtrator upon an obligation of 261. made to Foreign atlack- 
the inteſtate. The defendant pleaded, that he had commenced 3, pleaded to 
bon of debt of 3ol. againſt the plaintiff, by the name of ad- ja war 
frator to her huſband, before the ſheriff of London, and upon isbad, withou: it 
returned, &c. that debt was attached in his hands; and pleaded 8 | har 
ecultom of foreign attachments in London, and that by judg- dike and des by 
this debt was attached in his hands, &c.—lt was thereupon ſpecialty. 

red: and adjudged to be no plea. eee 

zer, Becaule the plaintiff ſues here as adminiſtratrix to her a, Keb. 316. 

nd, At nen conflat by the bar, that the debt recovered in i. Sauna. 67. | 
1 vas the inteſtate's debt, but only that ſhe was ſued there 5 e 
e name of adminiſtratrix: and that might be, although He 

lved for her proper debt; as the books is, that one may be 

ie name of heir for his proper debt, and then the inteſtate's 

not be attached for the proper debt of the adminiſtratrix. 

dolby, It is not ſhewn that the debt recovered in London 

* by ſpecialty; otherwiſe it is not demandable againſt an 

Itrator, 7 * 

Mot r, It is not ſhewn that the cuſtom is, that if the in- 

Was indebted to the plaintiff there, and the plaintiff was in- 

io the inteſtate, that by an action brought by the plaintiff 

3 an adminiſtrator, that this debt might be attached in 

dds of the plaintiff there; but it is ſhewn, that if it be teſti- 

t the plaintiff was indebted to the ſame perſon whom he 

bo — he might attach. But here the defendant, now 

wh in enden, was not indebted to the plaintiff here, 

were defendant, but was indebted to the inteſtate. | 

 Þ 5 S SE. FouR THC, 


| 
| 
| 
| 
| 


challenge for to the coroners. The defendant denied the challenge: And 


.. I ͤöuͥi˖ K: g——— — 
* 
. \ 


rebellion, muſt defendant, as his ſervant, and by his command, arreſted the | 


* 
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Hovpec rs FouRTHLY, The judgment in London was de boni, preg 
gat which cannot extend to bonis inigſtati.— Wherefore it was ad; 
OT. * . 0 
| for the plaintiff, 
Get 5 Blackwel's Caſe. 


A ſuit may be PROHIBITION. The caſe was, That a pariſhioner {ey 
1 the tithes from the nine parts; but being in a cloſe, the 
ithes are ſever- was locked, ſo as the parſon could not come at them; and he 
— 8 in the ſpiritual court: and there the queſtion was, Whether 
the ou ner. gate were locked or open? And thereupon a prohibition 
Ante, 60 brought, ſuppoſing this to have been a temporal matter; fo 
4 Com. Dig. tithes being ſevered are lay chattels. — But Tus Cour fail, 
514. although the tithes be ſevered, yet by the ſtatute they remain { 

in the ſpiritual court; and then the other is but a conſeq 

thereof, and therefore is there triable: and if they refuſc to ; 

his proofs, as it was ſurmiſed (but not within the prohibition 


was ſaid that he ought to appeal. 
Car 8. Butler againſt Delt. 
SE 38 Trinity Term, 42. Eliz. Roll 2818. 
—— ene a judge DEBT, for a debt damages and coſts recovered by Butler and 
by buſdend wy” wife modo ſuperſ/iite againſt the defendant in this court; 
wife may be becauſe the feme was not named in this action, the defendant 


brought by the : : f SOR 
2 murred.— But it was adjudged for the plaintiff, without argu 


Sid. 337. that the action well Jay. 
3. Mod. 188. 2. Leon. 14. 4 Leon. 186. Salk. 116. Comb. 455. Skin. 682, 
Ca g. Green againſi Walter Dennis and his Wife. 
A plaintiff after A FT ER iſſue joined, the plaintiff tendered a challenge, th 
4 defendant was couſin to the ſheriff, and prayed a zenire g 


„ the plaintiff might have an indifferent trial, the challenge 
vide Co. ti true? was the queſtion.— The Jus rices ſaid, that the chall 
157. b. (a) & lies not on the plaintiff's part; but if he miſ-doubts the ſherif 


Hutt. 22. cn. ought to ſtay until he were out of oſſice. 
(14. Moor, 895 · | 


IIA | ——_——— 


Trinity Term, 43. Eliz.—In the Exchequer Chamber. 

Carr ts Downing again Bayward. 
Falſe impriſon- ERROR. for that in falſe impriſonment in Sah the deten 
by N — juſtifies, that a commiſſion of rebellion iſſued out of the c 


commiffion of cery in Middleſex againſt the plaintiff, directed to one H.; ar 


be tried where : 2 Ee 1 
the cauſe of juſ- tiff, &c. The iſſue was joined de fon tort demeſne. It wa 


tification ariſes, Suffolk, and thereupon error aſſigned, Becauſe this iſſue 0 
Ante, 574. well to have been tried by a jury of Middleſex as of Sufi; 10 


8 ER. principal part of the cauſe, viz. the awarding of the commilli 
123. here in iſſue; for the root of the juſtification ariſeth from the 


and without that the command is of no value.—And for this 
ALL THE JUSTICES AND BakoNs held it to be an ill trial; 
although the commiſſion be matter of record, yet it is part o 
cauſe, and the jurors who tried it ought to take conuſance the 
but the moſt apt iflue had been to traverſe the record, or the 
ter in fait, and not both together, Wherefore the judgment 
reverſed. * 


* 
— * 
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Walker againff Hancock. Gamba 
” = Trinity Term, 42. Eliz. Roll 304. ; 
wok, for that in debt the defendant ple t JOEY 
aſe, and the plaintiff denied it to 0 e 1 5 — 10 
io be none of his deed; and the judgment was, god fit in Dan 2 
nur where it ought to have been quòd capiatur (a).— But wt * 
tur JUSTICES AND BaRroONs held it to be well eno oh be where the de: 
L; was the deed of another which he pleaded, which x 4 N prends 
fle, he ſhall not be impriſoned ; but where he n fl 3 
led, it is otherwiſe. Wherefore'it was affirmed. : 
00 See 6. & 17. © | ' 1. Roll. Ab. 213. 21 8 Co. 60. a. 
2 & . Car. 2. c. 8. and g. & 6. Will. 3. c. 12, 9- Co. Jac, 255. 
Cantrel againſt Church. 0 
Mok, for that in action upon the caſe the plaintiff decl 55 8 
that he was ſeiſed in fee of a houſe and land in D. eee 2 Ds 
wamon appurtenant in ſuch a place; and that he, and all j;. f. affiſe, will 
 waoſe, &c. had had a way from the ſaid place wherein &c 9 
that the defendant totaliter hath ſtopped up his way 3 f 2 
val not come to his common, but had altogether loſt the uſe may qa 
of, c. The defendant pleaded not guilty; and it was found — 8 
Klim, and judgment given for the plaintiff; and error al: 1 
, Becauſe he ought not to have had an action upon the caſe, "0. 0720s 
n affiſe of nuſance, in regard the inheritance is in queſtion. CES 1 
id ſo upon the firſt motion held divers of the JusT1CEs AND * Roll. Ab. 140. 
vs; but after divers motions and conſiderations had of the 7 Ven. 266. 
of 8. Eliz. Dyer, 250. b. 11. Hen. 4. 2. Hen, 4. and others n. — 186. 
rlolved, that the action was well brought, for he hath elec- Lut. — 
v bring either the one or the other: for although there had 4. 2 
rence been taken, where the way is fo ſtopped up that he . 
the uſe thereof altogether, and thereby his common, there 
ic ſhall lie; but where it is eſtopped but in part, and not 
\ that there an action upon the caſe lies, and wet an aſliſe ; 
Laceived it not to be any difference, for he hath election to 
cher the one or the other action; eſpecially as this caſe is, 
t appears not that the (topping was made by him who is 
rant of the freehold ; but it might be done by a ſtranger 
ath nothing to do with the land, or by one who hath but a 
herein. Wherefore they all reſolved, that the action was 
* and thereupon the judgment was affirmed (a). 828 * 
| * ſe eye of Dyer, 250. b. where L. C. J. Ta EAV ſays it was decided — 
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Gage's Caſe | 
: Cas 4. 
ORANDUM. Upon an order entered in the exchequer The penalty for 


I2t iti | 
h May, reciting, that two parts of lands of Thomas Gage recuanc) ſhall 
not be diſcharg- 


at, vere ſeized into the queen's hands for non 
| 1 | -payment of 
nerſem, and he being dead, Thomas Gage his heir ſuggeſted — 


ma that debt due by his father was levied of the two parts 4 Þy force of 
29. Fl. c. 6.; 


ww = os he had paid the reſidue thereof ſince his fa- for they are a 
7 1 — and thereupon obtained the order above-mentioned : pledge till it is 
th | that other precedents were in the ſame manner in court; paid by other 
the I means (a). 


a the debt being diſcharged with the profits of the land a. Roll, 4 
Palmer, 41. W. Jones, 24. 1. Hawk. P. C. ch. 10. l. od 18. 


by 3. Jac. f. e. 4. 
. 2 * * J. 5. che profits of the lande ſhall go toward the 


ment 


W 


346 


' Gacr'sCass. 


and referred to the Chief Juſtices, and to PERIAM, Chief Bar 


Moor, 623. 
1. Roll. 94 
Cawley, 109. 
150. 


with the faid debt.— Sed dubitatur, 


(viz. of the two parts), and the reſidue being paid in, that the de 


not warranted by the law, and was againſt the ſtatute (a); for 


% 
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was entirely diſcharged, and that the heir ſhould have his |; 
again,—Hereupon complaint being made betwixt Felton and Cr 


to certify their opinions therein, they reſolved, that this order 


queen ſhall have the two parts forfeited for recuſancy as a ple 
and a nomine pœnæ; and the profits thereof ſhall not be accoun 
to go to the payment of any part of the debt, but ſhall be retai 
until the debt of 20l. by the month ſhall be ſatisfied in ſome oi 
manner; and ſo they delivered their opinions-under their hay 
— And PERIAM ſaid, that the law had been taken to be ſo u 
former conference amongſt the Juſtices, aud that he was no p 
to the entering of this order, | 


No rx alſo, That at the ſame tjme it being queſtioned, whet 
if a recuſant tenant in tail doth, not pay his 20l. for the mo 
and two parts of his intailed land be ſeized for that cauſe, an 
afterwards dies, Whether his iſſue in tail ſhall have the land 
the queen's hands before that debt be ſatisfied ?—And the ſaid 
tices conceived that he ſhould not: but that he ought to be chi 


(a) 29. Eliz. c. 6. ſ. 4, 


Ry 


Michaelmas Term, 
1. and 44. Eliz. In the Queen's Bench. 
Sr John Popham, Kut. Chief Juſtice. 

Sir Francis Gawdy, Kut. 

Sir Edward Fenner, Kut. Juſtices. 
Sir John Clench, Kt. 


Sir Edward Coke, Ant. Attorney General | 
Kr Thomas Fleming, Kut. Solicitor General. 


lang 


William Coulſton againff Edw. Carr. Carp t, 
Trinity Term, 41. Eliz. Roll 202. | 


SSUMPSIT by the plaintiff, as executor of Themas Coulſlon. an offimpfe will | 
Whereas the defendant, gth GC. 16. Elia. was obliged to lie upon two 
one Inn the wife of William Carr, by the name of Agnes — — 
rr, the wife of William Cars, in Zool. with condition for the them cannot be 
ment of ſuch an annuity, not exceeding 20l. per annum, unto 1 
ſaid Inn (which William Carr granted or deviſed unto her for my of feral 
life), at ſuch days as ſhe ſhould appoint: and whereas the ſaid conſiderations 
lum Carr deviſed unto her a rent of 20l. fer annum for her fight tobe | 
, payable at ſuch feaſts, and died; and the ſaid Ann married action fails. 
h Th;,'Coulflon the teſtator; and they (in regard the defendant Certainty to a 
v that he was not chargeable with the penalty of that bond, i ener! is uf. 
wſe that Inn was therein miſ-named Agnes, refuſed to pay that Alban in decls» 
ty) exihibited their bill in chancery againſt the defendant rations. 
this matter: and whereas in 33. Eliz. by decree made in Noy, 38. 
ncery, it was ordered, that notwithſtanding this. miſnomer, the Ld. Raym. 146. 
:ndant ſhould pay the arrearages of the annuity of 20l. per an- Dougl- 377-739: 
; Vith the annuity itſelf, until the arrearages were paid, which F Rep. 
e due for eight years, and the annuity itfelt during her life, at 666. 
lays mentioned in the will: and whereas the defendant had 
« of the performance of this decree within two years after the 
er made, and the teſtator thereupon intended to have taken 
ban attachment for this contempt; that the defendant, 7. May, 
Liz, in conſideration that the ſaid Thomas Coulfton would not 
*iorth a writ of attachment for this contempt ; and in conſi- 
non that he promiſed unto him on the behalf of the ſaid 
mu ulflon and Ann his wife, that no advantage ſhould be 
no an obligation of 2001. agreed to be made by the defendant 
ihe payment of that annuity, as long as the ſaid annuity ſhould 
pal according to the will; and that the ſaid Thomas and Ann 
conlented to convey her title of dower to ſuch perſons as the 
vant ſhould appoint, if by the law it might be; that the de- 
nt ſuper ſe a umpſit, that the arrearages of the annuity ſhould 
Pud modo et formd fequente, v12. that the defendant with 7. - 
| 9 g an 


1 
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Covtsrow and J. D. ſhould make to the ſaid Thomas Coulflon an obligatic 
n for the payment of 4ol. of the ſaid arrearages to the ſaid-Thym 
ann. Coulſton at Chriſtmas 1594 and that be with the faid J. f. 4, 

D. ſhould be obliged by ſeveral obligations io the fail 7% 
Coulſton in ſeveral ſums of 201. until the arrearages were Paid ; ar 
that he would be obliged in 200l. to Thomas Coulſton and 1 
the payment of the ſaid annuity during the lite of the faid 4» 
and alledges in facto, that neither the ſaid Thomas Coulſton in | 
life, nor the plaiutiff after his deceaſe, had not purſued an attac 

ment for the faid contempt ; and *that the "defendant wa; n 
obliged for the payment of the ſaid gol. &c. nor for the 20l. 
And hereupon the defendant demurred. 


Dougl. 159 FIRST, It was moved, that none of theſe conſiderations wer- 
value, and that none of them were certainly alledged. As t9 th 
that he would not proſecute an attachment, it is not material, 
it is but matter in conſcience, whereof the common law takes n 
any regard; for the ſtaying of a ſuit in chancery, or in any cd 
of equity, is no conſideration at the common law whereupon 
ground an action. Vide Dyer, 356. —But after divers argumen 
and upon the precedents betwixt Dowdenay and Gland (a) in il 
court, it was held, that foraſmuch as the cauſe was well exami 
able (as it was agreed by them that it was), and for the br: 
whereof the party is puniſhable, which is to be done at the ſuit 
the party grieved, and by the non- proſecution of this contempt, 
had eaſe and benetit, that it was a good conſideration to grou 
this aCtion. | 


SECONDLY, They all agreed, that if two or three conſiderati 

be alledged in a declaration, and there be one of them ſufficiet 

Ante, 729, although the others be inſufficient in matter or form, yet the 0 
being ſufficient, it is well enough; but if two conſiderations 

alledged, and one of them is found falſe by the jury, the action f. 


Ante, 149. 703. THIRDLY, it was reſolved that whereas the declaration is, t| 
1 — 0 the defendant ſuper ſe aſſumpſit, and mentions not to whoa, u 
Yelv. 134. faith ef eidem guerenti fideliter promifit, as the uſual courſe is; ye, 
1. Sid. 446. being to enter into bond to the teltator, it is as ſufficient a p 
i. Mod: 43. miſe to the teſtator as if it had been ſuber ſe aſſumſſit frei 

Thomas Coulſten, for it is tantamount, And fo it was reſolve 

the caſe between Mich hal and Fohns. But if it had been, ſuper jc 

{ump/it to be obliged in 201. and ſhews not to whom, there per 

venture all had been uncertain and void. 
" Fe" er- FourRTHLyY, The af/ump/it is, that the arrearages hall be | 
a rough 80. b. modo et formd ſequent: (VI.), that he with two others {hould 
Hob. 171. obliged, &c.—It was held, that it was a ſufficient afſump/i 10 
1 35% , Obliged, although it came atter the viz. But FENNER e 
— ger. Wms. therein. — But, notwithſtanding theſe exceptions, it was adjudg 
for the plaintiff. | | 
(2) Ante, 768. 


Cazr 2. Brown againſt | Street. 
Words not ac- ACTION upon the caſe for words. Whereas the plaintiff 
OI. the laſt year ſheriff of the county of Northampton, and being“ 
charged frog his office, a writ iſſued out of the exchequer direct 


to the ſh+riit' of the county of Northampton to attend and ce 
- | cen 


7 
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«tain ſervices for the queen; which writ was delivered to the de- Bazown. 


* it, to deliver to the ſaid ſheriff; which he not delivering, the againſt 
1 "7 thereupon ſent one MI hiteacres (his ſervant) unto him, for . 
7 8 hewrit, to deliver it unto him; or that he himſelf would deliver it 

* be (heriff; that the defendant. ſaid unto. him, * Your maſter. 
on not look to have ſuch huddling and ſhuffling up of matters 

2 i this year, as he had the laſt year.“ After verdict, upon not guilty 

W waded, it was found for the plaintiff; and upon motion in arreſt of 
Bp | woment, reſolved, that the words were not actionable ; and ag- 
8 aged for the defendant. | 
SY Richard Rippon again John Norton. Carr 3. 
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| SUNPSr: . Whereas there were debates betwixt the plaintiff A ſather cannot 
1 ind one Richard Norton, lon of the defendant z; and the ſaid fan 
Nba Norton had aflaulted the plaintiff and beat him, at N. in the made 4 = 
ny of Northampton, whereupon he complained to Sir Anthony that the defen- 
{imay, a juſtice of peace there, and required the peace, and made _ — 
th, Kc. that the defendant knowing thereof, in confideration the to J ſon, in 
umiff would deſiſt his complaint, and that his ſaid fon ſhould not conſideration of 
rexed for that cauſe, aſſumed to the plaintiff, that the ſaid Rich- * 
Merten, his fon, thould keep the peace againft the plaintiff, and of the peace. 
uter Nippon the plaintiff's ſon: and alledgeth intfact, that he * 2 
þreupon defiſfed his complaint; and that the defendant's ſon 'was r. 
trexed, &c.; and yet notwithſtanding, that the ſaid Richard 

, the defendant's ſon, had aſſaulted the ſaid Walter Rippen, 

sſon, and beaten and wounded him, whereby he loſt his ſervice, 

« was at great charges in his cure; whereupon he brought this 

ton, The defendant pleaded nen afſumpfit; and found againſt 

n, to his damage of 20l. And it was now alledged in arreſt of 

ement, that an action lies not for the father; becauſe the battery 

the ſon is not any ground of action to the father, unleſs he had 

ern that he was his ſervant, which is not done. And to this pur- 

ewas cited the cafe betwixt Levet and Haus (a) where one pro- (a) Ante, 652. 
ied to the father, to give 100l. to his ſon in marriage with the de- 

dant's daughter, in conſideration of a jointure aſſured by the 


lerati 
ifficiet 
the 
tions 
ion f 
is, it 
om, 0 
; pet, 


2 e. The action being brought by the father for non-payment 
tee we 100], to the ſon, it was adjudged not to be maintainable. So (4) in g.g.,- 
01ve 


re, becaule there is not any damage to the father by the battery Term, 44. El. 


per je the ſon, an action lies not for the father. And although it were e b 
ſe per ktted, that the father was at the charge for the curing the ſon of * * 


$ vounds, yet, becauſe it was a thing he was not compellable unto, upon this pro- 


ro cauſe why he ſhould maintain this action. Wherefore by. aL L "iſe, andad- 


[be | judged for the 


ould Wt JUSTICES (it being moved at ſeveral times) it was adjudged for plaintiff. Poſt. 
ja 10 defendant (5). g 5 88. 

e a 1 | | 

adjudg Hutton againſt Hun. c 4 


RESPASS. At the niſi prius fifteen jurors appeared, and all A trial by 
vere challenged for defect of hundredors. Thereupon tales . 
runflantibus was awarded; and upon it four hundredors were neceſſary, is 
mn. And then it was relorted to the principal panel, and erronecus 
At of them were ſworn; and found for the plaintiff” It ,, ton. 187. 
don moved in arreſt of judgment, that this trial was ill; for 3. El. Com. 360. 
27. Eliz, e. 6. there needed not above two hundredors; 

ä then 


intiff 
being 6 
1 due cl 
} exe! 
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Horror then the trial by more of the taler than it ought to be, there beit 
againſt ſufficient of the principal panel, is ill.— Of that opinion were CAw A 
neon. and CLENCH. FENNER doubted thereof. Pop UAu was abſe 
Wherefore adiou natur. — In Eaſfer Term, 44. Eliz. it was move 
again; and for this cauſe reſolved to be an ill trial; and a venire fact 

de nove (a) was awarded. AT 
(a) See 1. Term Rep. 151. $528. neceſſity of ſummoning hundredrs is abol; 
2. Term Rep. 125. as to a court of error ed; the jury being now to comg 4: cir; 


awarding a venire de nove.—By 4. & 5. comitatus, 
Ann. c. 16. and 24. Geo. 2. c. 18. the 


Can 5. | Michel againſt Woodroff. 

. Hlilary Term, 41. Elis. Roll 449. 
If one of the ENRon of a judgment in Lynn-Regis. he error aſſigned wa 
judges of an Becauſe the court was holden before J. S. mayor, and 2 

inferior court L a hes 
be on the jury, Harvard and two other capital burgeſſes; and the parties being ati 
the judgment is ſue, it was tried by verdict, and found for the plaintiff; and tl 
ATR Un Jobn Harvard, who was one of the judges, was one of the juro 
alſo. The defendant pleaded in nullo e/t erratum. — And ALL Th 
CouRT, abſente Po HAM, held it to be erroneous ; being conf 
' ſed, by pleading in nullo eft erratum, to be one and the ſame perſo 
Wherefore, by the aſſent of the defendant in the writ of error, 

was reverſed for this cauſe. | 


C481 6. | Shaw againf Cutteris. 
3 Trinity Term, 41. Eliz. Roll 1158. RE 

A party taken DEBT againſt an adminiſtrator, upon a judgment againſt the i 
— — teſtate in the common pleas. The defendant pleaded, th 
ee after the judgment, the plaintiff ſued there againſt the inteſtate 


judgment, is in capjas ad ſatisfaciendum, and thereupon an exigent, ſo as the inte 
Dlaintiff's a tate was outlawed ; and that afterwards he ſued a rapras utlagatu 
tion, who may and thereby he was taken, and died in priſon. Et hoc, oc. Ar 
ve m_ eri hereupon the plaintiff demurred.— Fixs r, It was moved, Wher 

Ee - © the inteſtate was taken by a capias utlagatum, whether it fhould | 
bot if he die in ſaid to be an execution for the plaintiff, without the plaintiffs pray 
priſon be cannot to have it ſo? — And PorHaM and FENNER held, that it was nol 
cution on the for it is a writ for the king, and the writ is ad recipiendum 7d Cu 
— but cogſideravit. So although the plaintiff ſues it out, yet it 1s not 
he may bring an election in him to have the party in execution, until he r; 
againſt the ad- and the Court awards it. But, before his prayer, he is in executic 
miniſtrator of at the plaintiff's election; ſo that if the ſheriff ſuffer him to po 
en ores ing large before the plaintiff hath determined his election, it ic 20 ©? 
Ante, 478. againſt the plaintiff if he will, and he might have debt n_ 
£5; 706. Gawpy doubted thereof; for he conceived, that in * 6 

pants plaintiff hath purſued his capias utlegatum, although it be a ” 

1- Sid. 380, the queen, yet, being at his ſuit, the law ſhall adjudge it " g 
— Roll. Abr. execution for him without other prayer.—SECONDLY, It = ; 

2 Roll Ab. $06. admitting that it was an execution for the plaintiff _ - * 
F. NI. B. 286. 136. er, Whether, the party in execution dying before ſatisfa _ 
re. 57 88. 80, he may now have 2 new execution of this pgs e | 
ro.Car:75-266, THE COURT held, that he gould not (a) ; for although it 


Cro. Jac. 136. that he had his body in execution but as a pledge for his debt, 


$63, 33% the party dying, the debt is never a whit the more ſatisfied ; 1 in 
Grid Abe 737. two be taken in execution, and one of tliem dies, the other for 


prey is dend! 
x. Salk. 319- main in execution; for the debt is not ſatisfied by his ls 
Stra. 901 285 (a) See 7 4 Jac. I« C, 24 33. H. deu 


* » 


Michaelmas Term, 43. and 44. Eliz. In B. R. $7.4 
Hm, 6. pl. 48. is, and it was ſo cited to be adjudged 26. Eliz. s 

10 B. Jons v. Wilcocks 3, yet they held, that in regard the plaiatiff Wu Ts 

bath ehe this execution (which is the higheſt execution), and . 

hedeſendant died therein, the law will adjudge it as a ſatis faction 

when there is but one who is taken. But where two are condemned, 

tie taking of one in execution, and his death, is no diſcharge for the 

other. Vide Nat. Bre. 246. 47. Edu. 3. 46 Execution,” 41.— 

fur, It was moved by DoDER1DGE, for the defendant 

which he only inſiſted upon), that foraſmuch as the inteſtate is 

neaded to be outlawed at the time of his death, which is yet in 

free, as it was averred, and as by the demurrer it is confeſſed, the 

\iminiftraror is not chargeable z for he cannot have any goods ta ſa- 

i any debt,—But aLL THE COURT reſolved, that it was ot | 

answer; for he might well be adminiſtrator to a perſon outlay- ,, Roll. Ab. 

i who might have goods which were not forfeited ; as debts upon 91. s 

contracts, or goods taken for treſpaſs before outlawry, he may hav 

reſpaſs, and recover the value of the goods, which ſhould be aſſet 

n bis hands. Wherefore they reſolved, that the plaintiff ſhould 

hare judgment, unleſs other matter were ſhewn, &c. 


| Weſt again Laſſels. 
| Trinity Term, 43. Eliz. Roll 243. 
ab upon a leaſe for years; and declares, rhat one Remington A 
was ſciſed in fee, and let it to the defendant for years, ren- | 
lering rent of 40l. per annum; and beld it of the queen by knight's u 
ſerꝛice in capite (a); and that he deviſed it, and died, his heir with- © 
n age; whereupon the queen, under the ſeal of the court of wards , 
% granted unto him the third part of the reverſion and rent duran- i 
le ninore tate of the heir; and for three years arrear he brought! 
the action. And upon this declaration it was demurred. —FiRsT, uf 


aſe of one 
d of a rever- 
and rent 


incident to 
reverſion is 


„Co. g7. 


o two diſtreſſes by his own act; as 5. Ediw. 3- „ Quid Juris Clamat” _ A 


fr the law is as if there had been attornment. Vide 9. Eliz. Dyer, 
* & 326, where a rent ſhall be apportioned by act in law; and 
ö = v. Hardies, ante, P. 606. & 622. and Bracebridge's Caſe, Plowd. 
* erelore rule was given, that judgment ſhould be entered for 
Farms, unleſs, &c. But at another day, for an imperfection 
— eclaration, the judgment was ſtayed.—Norz, It was held 
s cafe, that a leaſe of the ward's land made by the queen, be- 
office found, was good. The 8. Hen. 6. c. 16. and 18. Hen. 6. c.6. 


W 1 & 3 8. c. 5. which makes a deviſe of lands in capite void for a third 
%) Aboliſhed by 12. Car. 2. C 24-——(c) The neceſſity of attornment is 
away generally, by 4. & 5+ Ann. c. 16. ſ. 9. are, 
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not lie againſt a 


4. Bac. Abr. 463. Cc. And hereupon the plaintiff demurs; becauſe he anſwers not 
1. Mod. 227. 


_ Gilb. Ex. 90. riff; for otherwiſe the plaintiff ſhould never have any appearance; 


* 
28. Ka 


> , 4 1 n 22 IT - 5 a * 
F — 8423 a I * 36% — : 4 * 5 * ” 
9 U "ih 
- *. 4 1 ha: * c * * 1 6 4 
ag 4 1 * . — N 
o 


\ 


5 * that thoſe eſtates do not extend to leaſes under the ſeal of th 
. court of wards, by virtue of the 32. Hen. 8. c. 1. and ſo the law 
rs, hath been conſtrued to be ſince the ſtatute. 


e Boles againſt Laſſels. 
8 Trinity Term, 42. Eliz. Rall 107. 
AET ION upon the caſe againſt a ſheriff, Whereas he had ſued a 
ſheriff for re- /atitut againſt J. S. directed to the ſheriff of the county of 
turning lang- Nottingham, which writ was delivered to the defendant, being then 
2 — ſheriff, to execute, by force whereof he arreſted the ſaid J. S. and 
party to bail, let him at large, and yet not withſtanding returned languidus in pri- 
Ante, 624. ford whereby he was delayed in his ſuit, &c. The defendant con- 
0 feſſtth the receipt of the writ, and the arreſt, but that he afterwards 
i.Roli: Ab. 80, Iet him at large upon bail, according to the 23. Hen. 6. c. 9. Et hu, 


An action will 


Gilb. C. P. 22. to his falſe return that he was languidus, &c.—But THE Count 
444. held it to be well enough; for when he executed the writ, and took 
bond according to the ſtatute (which he was compellable to do), and 

returned that he took him, it is not material to the plaintiff, al- 

though he returns languidus, &c. ; for that is only for his excuſe 

that he had not the body; and he is only finable by the Court if he 

brings not in the body, and the party ſhall not have any remedy 

againſt him, Wherefore it was adjudged for the defendant, 


Cair 9G. | Blackbourn againſt Michelbourn. 

| " © © Michaebnas Term, 42. 55 43. Eliz. Ril 1073. 
A bond taken | EBT upon an obligation of gol. made to the plaintiff as ſherif 
! D of e The defendant pleaded the 23. Hen. 6. c. 10. and 
23. Hen. 6 c. ig. that by virtue of a /atitaf, at the ſuit of J. S. he was arreſted, and 
* el this bond was made to the plaintiff for the appearance, according to 
not ſufficient the writ, by the defendant and one May; the detendant nor ay 
within the having any thing within the county, nor being inhabitants within 


Ante gg. the county: and ſo the bond/void. Wherefore, &c. It was there. 
P oft. 863. upon demurred; and now argued for the defendant, that this bond 7 
Noy, 39- is not according to the form of the ſtatute, and therefore void ; for e 


; it ought to be of perſons having ſufficient within the county; for 
N that it is as well for the benefit of the party plaintiff, as of the h:- 


and of that opinion was MonTAGUE, in Dive v. Manning (a]. — 
But ALL THE COURT held the bond to be good enough, notwith- 
ſtanding this exception; for the ſtatute doth not make void any 
bonds, but what are made in other manner, in oppreſſion to the 
people, which the ſtatute appoints ſhall be void. And the 5 
« jn other manner and form” are to be intended of the matter o 
the bonds, as to the ſheriff, and not for the ſufficieney of the ſure- 
ties: and therefore, if he takes bond with one ſurety, it is g 
enough, and not againſt the ſtatute: and to that purpoſe wes pre 
cedent of Sir Gervaſe Clifton's Caſe (b) was ſhewn, which the 
held to be all one with this caſe; for there one of the ſureties ws 
inſufficient, and here both. Wherefore rule was given to have Judg: 
ment entered for the plaintiff.—Sed poſtea adjournatur until "_—_ 
Term and afterwards adjudged accordingly.— See Colton v. Wa, 
past. 862. (a) Plowden, 60. (5) Ante, 898, Pighton 
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Dighton againſt Bartholomew. ©. en 16: 

| Eaftcr Term, 42. Eliz. Roll 269. 7: | 
PROR of a judgment given in nativo habendo. The error aſ- N. 1f judgment 

oy ned was, Becauſe the plaintiff, tempore judicii rediti, was an 1 

. and appeared by attorney, and not by guardian, or prochein erſed after his 

. Bf the defendant pleaded thereto in nullo eff erratum.— THE full age ? 

nr doubted, whether it could not be aſſigned, the plaintiff at — 1 0Þs 

welent being of full age, ſo as his nonage could not appear upon | 

deu. A SECOND ERROR aſſigned was, Becauſe judgment final % 711: 


inti . Wood's Inſt. 14. 
n giren, whereas the plaintiff never declared, but was non- ſuited 5. Mod. 209. 4 


tefore the declaration. Quære. Vide S. C. paſt. 881. 5. Co. Dig. 199. 


Perkinſon againſt Bowman. 1 HE Care 11. 
CTION for theſe words: + Thou haſt made falſe writings, Words aQion- 
* thereby to get my land from me.” After verdict it was able. 


noved, that an action lay not for theſe words: for it is not an ex- Ante, 166. 584. 


= xe averment, that he forged any writings 3 and falſe writings may 1. Hawk. ch. 30. 
\o WH ©: nuniments without ſeals, for which one is not puniſhable as a 8 = 1 
Dy lnger. And of that opinion were GawpY and CLENCH. But . Sirange, 747. 
A. Neves © contra; becauſe he cannot get land by them unleſs they be 

of frged writings. Adjournaltur. | 


Bond again Tricket. | ee. 
Trinity Term, 43. Eliz. Noll 564. | : | 
EPLEVIN. Upon demurrer the caſe was, That a parſon hav- The clauſe in 
ing a benefice of the value of 81. per annnm, took a ſecond be- 22 om 13s 
refce without any diſpenſation, and the queen preſented by lapſe. 4 9 ſa 5 2 m 


and all this being diſcloſed by pleading, the principal queſtion vas, %% pounds,” 


eriff t bring averred that it was of the annual value of 81. and not averced — the — 
and that it was of ſuch value in the queen's books, Whether that were % in the 


wicient ? POPHAu, GawDy, and CLENCH held, that it was king's books. 
ſuficient to aver it to be of the annual value of $1. which ſhall bg 1 
L 8 8. C. Noy, 38. 
nern to be according to the true value thereof; although it was Leon. 316. 
ſid, that there hath been two taxations of benefices; the one in the March, 84- 
line of Edævard the firſt, the other in 26. Hen. 8. where the tenths 

i frſt-fruits were given to the king; and according to this taxati- 

"the value ſhall be adjudged. But THE CouRT faid, they took 

Ptany conuſance thereof, but regarded only the true value. Vide 7. 

2. Dyer, 237. | | | | | : 
*:cONDLY, It was moved, that the 21. Hen. 8. c. 1 3. is miſ- A miſrecital of 


).— *ted: for it is recited to be made at V eſtmin//er, whereas it was 1 

rich n n london; and fo it ought to have been pleaded, unleſs there — 

| any al teen divers ſeſſions wherein bills had been ſigned; as 33. Hen. an indiètment. 

p the brgh, © Parliam.” 86.— Tux CovkrT faid, that as to that they Ante, 245- 

ford aul adviſe, and ſee the roll, whether it were ſo. Et ideo adjournatur, nds, os | 1 
a 1. Cro. Jac. 139. Hob. 310. 2. Hawk. 350. Cowp. 474. Dougl. 94. 1. Term Rep. 316. | 
ur 1 . _ . = | 

good 1 Percival Willoughby again Egerton. Cave 13. 

* | Ws of a judgment in Cheſter. The errors aſſigned, FirsT, in hat — 

out caule, the parties being at iſſue, a venire facias was awarded the wenire ſhall 


4 wenn 3 and at the day of the return it was entered, quod — w_ 
* ; non miſt breve ; and then the plaintiff prayed a venire factas ſmeriff; oy? 
A tor cozenage betwixt him and the ſheriff; which how a judg- 
Tony . and at the day of the trial the defen- er e- e 
Hig ctault, and judgment was given, &c.— The firſt error, loca, 
*157+ Cro. Jac, 147. Tr. p. Pais, 41. Jenk. 11g. Carth. 214. 4 Mod. 6:. Skin 104. 
| Bccaule 


it muſt be de- 
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WiLLovenzy Becauſe that after the plaintiff had admitted the ſheriff to exec; 
* ano the writ, he could not pray a venire facias to the coroners, "with 
* ſome cauſe de puiſne temps.—Sed non allocutur; becauſe there was 
thing done upon the firit writ, and it is not now material, havi 
made detauit.—A ſecond error was, Becauſe the judgment appe; 
to be in a ſormedon, upon default of the tenant : aud yet the entry 
not ideo recuperet per defaltam, as the courſe is that it ought to be. 
And as to that the Court would adviſe. . Et adjournatur, 

Carr 14, SY | Geeve again Copſhil. 
Michaelmas Term, 41. & g2. Elia. Roll 8c. 
Words not CTION for theſe words: “Thou art as cozening a fellow as a 
ce is in the country: the laſt time thou wert under-ſheriff, 
« now thou art, thou didſt ſerve. an execution for a neighbour 
“% minc, and didſt keep the money in thy hands.” — The defenda 
demurred : and after argument at the bar, by Sx 40, for the plaint 
it was adjudged maintenant, that the words were not actionable; f 
an action will not lie for calling one “ cozening feliow ;” and the | 
words are not actionable ; for it is not expreſſed how long time 
kept the money in his hands, and it may be he kept it only untilth 
return of the writ, or by the aſſent of the party plaintiff, I; » 
therefore adjudged for the defendant. 


"Tarn 15. hy * againſt Wheatley. 
Ejectment lies ee IONE FIRMA de fomario. After verdict it was mov 
— an orchard, that an ejectment lies not thereof, no more than a preope 9 

naehe reddat. — Sed non allocatur; for this action is but perſonal, where 
manded by the damages are the principal: and although it is utual in this caſe 
3 of a award an habere facias poſſe/ionem, yet it is well enough, and compri 
8 286. eth ſufficient certainty. It was therefore adjudged for the plainiiſ 
Cro. Jac. 654. Palmer, 337. 3. Leon. 210. Strange, 695. 906. 1. Burr, 643. 2. Bac. Ab. 16 
2. Ld. Ray. %. Dougl. 305. 1. erm Rep. 11. Noy, 37. 

Cas 16. Burper againſt Baker. 

Trinity Term, 42. Lliz. Roll 1308. 9 55 
If the words of JP RIOT ASS of aſſault, battery, and wounding. The defend: 
a verdict imply : 8 9 
the whole iſſue, as to the wounding pleaded not guilty : guoad reſiduum jultid 
it is ſufficient. by warrant to arreſt. The iſſue was de /on torr demefne ; and as tot! I 
— the jury found, that he aſſaulted, beat, and wounded him 4% 
2. Lev. III. demeſne, and finds not any thing upon the iſſue not guilty by ft 
Stra. 843. but included it in the former verdift. And, Whether it were 2 g0 
1 2 verdict or not? was the queſtion. And reſolved to be good enougl. 
Cowp. 829. 1. Term Rep. 131. dce Hawks v. Crofton, 2. Burr. 698. h 


Ce 17. | Wood againſt Reignold 
Af a contin- 755 caſe was now moved again: and AWD, Por AAN, n 
gent uſe be bar- CL.ENCH held, that the leaſe made (whercout the uſe did an 
— No. was good, and ſhould bind the future uſe, as a leaſe by feoffers m 
before the con- upon good conſideration ſhall bind cefluy que uſe at the common 2 
tingency hap- But it thall not deſtroy the whole future uſe, but ſhall ſtand fort 
of BY freehold, becauſe the ſeiſin is not changed. And Por! 

7 that he had conferred with divers of the other Juſtices at &i 
cone , et Inn, who agreed in this opinion. — But FENNER e contra; be | 
2 1:6. the leaſe did not diſturb the freehold; whgn the uſe is execn 
5 Bac. Ab. 364. this ſhall relate to the limitation, and ſhall bind all mean atts, 

therefore ſhall not bind the feme as to her jointure. Wherclore 


was adjourned, "_ 


8 
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Burſty, an Attorney of this Court, again /t Challenor. Cann 18, 


RESPASS of an ox taken at D. in the county of Kent. The whereanifſue 
2 juſtifies, becauſe the land is holden of him, as of is _— cuſ- 
k manor of Volſted in the county of Suſſex ; and that the cuſtom ax ie ee 
there is, that every tenant ſhould pay the beſt beaſt for an heriot, the manor. 
ul at the lord raight ſeize it in any place, &c. The iſſue was Ante, 620. 
wn the cuſtom, and a venire facias was de vicineto of the manon; 
ul found for the plaintiff: and now exception taken, Becauſe it 
woht to have been awarded as well from the land holden, as from 
de manor. — Sed non allocatur ; for the iſſue being upon the cuſtom, 
he cenue ſhall be from the manor only: and it was thereupon ad- 


wiped tor the plaintiff. 


IS Al 
ff, 
Jur 
nda 
nt! 
z 
ie | 
nec y 
til th 
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Parſlow againfl Corn. {2 Casr 19. 
Trinity Term, 42. liz. Roll 641. | | 
TRESPASS. Upon a ſpecial verdict it was found, that the The manner in 
queen made a leaſe for life to the plaintiff of an houſe and land 1 
10), in the county of Salop, rendering rent to the hands of the bai- to find if a co- 
fol the manor, or to the receiver for the county; with a conditi- venant be bro- 
i upon non-payment of the rent within forty days, &c. that it far af ene 
hould be void: that a commiſſion under the exchequer ſeal was crown, ſhall be 
ded to commiſſioners of the county of Middle/ex, to enquire cxecuted. 
of the payment of this rent; reciting therein the leaſe to be | 
in houſe cum pertinentiis, and mentions not any land. The jury 
und, that the rent was not paid by the leſſee; and that the queen, 
pon this inquiſition returned, 'made anew leaſe to the defendant, 
do entered. Et , Ec. s 
Hakkts, for the plaintiff, moved, FirRsT, That this commiſſion 
ab. WF" cn quire of a rent reſerved upon the leaſe of an houſe cum pertinen- 
4, 1s not ſufficient to enquire of this leaſe made of an houſe and 
nd, &c,—SECONDLY, It is found, that the leſſee did not pay it, 
it may be that it was paid by his aſſignees; and ſo it is not 
fely found as it ought to be: for if it were paid by his aſſignees, 
e eſtate is ſaved, —THIRDLY, This inquiſition found in Middleſex, 
d commithon under the exchequer ſeal, is not ſufficient to find 
condition broken of lands in the county of Salop upon a leaſe 
te as the better opinion was in a caſe in Eaſter Term, 27. Elia. 
al 127, in the common pleas, Knight v. Breech,—PoPHAM, 
EXCH, and FENNER (abſente GawDY), agreed for all the ex- Moor, 19g. 
ans with the plaintiff, and principally for the laſt : for it being a 1 *. 
4 for life, the queen cannot be entitled thereto, unlefs by office rus Wang 
cod in its proper county to avoid it. But ſuch a condition reſerv- Hard. 13. 
Upon 2 leate for years may be found by office in another county; | 
in 15 but an office to inform the queen, which, in whatſoever 
y found, is ſufficient : and this difference was agreed by all the Ante, 221. 


lices in the caſe of Sir Thomas Hennage. Whereupon it was ad- 
led for the plaintiff, | 


—_— 


je n a | 

bern bh Filbourn again Trot. - Carr 10. 
cute ; R of a judgment in the common pleas, in a ſcire fucias A variance in 
. ron bail. The error aſſigned, Becauſe the action was brought r 
c 


fagas againſt bail, and the record againſt the principalsfatal. 
. for 


. 
— — — 
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Kitwovaw for 231. 188. and the bail was bound in a reconuſance of 22 it 
ent according to the courſe of the Court, The judgment being 302 
TxoT. the principal, and he not rendering his body, a ſcire ae 

againſt the bail, ſuppoſing it to be for 23l. 108. 8d. and ſo mite 
the ſum.—And for this variance it was held to be a manifeſt e 
and not amendable, Wherefore it was reverſed, 7 
Atwaters agarnfi Birt. 
EIECT IONE FIRMT. Upon a ſpecial verdict the caſe » 

2 1 One Robert Stanton, ſeiſed in fee of the land in queſtion, inf: 

8 > ed thereof 7 homas Melyns and three others, to the uſe of himl:! 

on payment of life, and after to the ule of Richard/his ſecond fon in tail, renin 

4% 636 ue to George his eldeſt ſon in tail, remainder to his right heirs; wi 

2 * PRO VISO, „That if he paid twelvepence at any time to the 

the feaffees, Thomar Molyns, and the three others, and good and: ſuffici 

| 1 c cauſe was ſhewed unto them by the ſaid Robert Stanton the fat 
them an aher. of the abuſes by Richard the ſon, and that ſo by the ſaid Thy 

Y; therefore if © Molynt, and three others ( reciting their names), ſhall be thoij 

one of them die, oc convenient, that then the aforeſaid uſes ſhall ceaſe, and then; 

rag ſurviving to the uſe of him and his heirs.” / One of the four feoffees die 
feoffecs is not a Robert Stanton paid the twelvepence to the other three, and ſhe 
revocation. cauſe of abuſe by Richard his ſon, which was approved by the th 
1.Roll. Ab. 331- He then declares by a new deed, that the ſaid Thomas Melyn: 

. p the other two feoffees, for good conſideration expreſſed in the de 

22 «© =" " ſhould ſtand ſeiſed of the ſaid land, to the uſe of himlelf for 

6. Co. 33- and after to new uſes, &c. and, Whether theſe uſes (houl! 

Os 279 effect or not? was the queſtion. | 

— FIRST, Whether this be a good revocation of the firſt uſes, 
of the feoffees being dead? 

SECONDLY, Admitting that they are revoked, Whether it! 

good new limitation of ths laſt uſes ? 

As to the FiRsT, ALL THE Cour relolved, that it was n 

Ante, 26. good revocation ; for it is but an authority which is given to tet 

and it is to be done by the aſſent of the four; and any of them 

dead, the authority is determined, and ſhall not ſurvive. And 

this reaſon, as Po HAM ſaid, the common law before the ſtat 

21. Hen. 8. c. 4. was, that if one deviſed his land to four to 

and one of them dies, the ſurvivors, becauſe they hare an int 

may fell : but it he had deviſed that three ſhould fell bis and, 

one of them dies, the ſurvivors, becauſe they have but 2 ! 

authority, cannot ſell. Vide 49. Edw. 3. pl. 16. 2. Ell. l 

177. 189. 217. 

-_ _ i iro Admitting that the firſt uſes are well revokeo; 

revoked, muſt they held, that this ſecond indenture is not a ſufficient limit 

1 the new uſes, and raiſing of them: for although the conte 

: therein be ſufficient, viz. blood and affeQion, yet he daha: 

Dyer. 96-2. nant to raiſe them out of his own- poſſeſſion ; but that bk 
n ſeiſed, &c. and none other but them ſhall ſtand ſciſed3 

he hath not any feoffees, and therefore no uſe can ariſe. 

though it were ſaid, that it ſhall be expounded as 2 will, Xe 

to the intent of the parties, foraſmuch as he hath not feof 

he himſelf ſhall be ſeiſed, &c. it ſhall not beſo ncony 

deeds; and fo there did not any uſes ariſe, and therefore = 

of the plaintiff hath not any title.—W hereupon it #3 aq 
the defendant. | 


Castx 21. 


WM; 20d 4% Eliz. In the Common Pleas- 
alt $3 . 4 5 f 1 
if Sir Edmund Anderſon, Ant. Chief Juſtice. 
George Kingſmil, 256 
Peter Warberton, E/ 
Sir Thomas Fleming, Ant. Salicitar General: 
— — — ——___— 
that the obligor and bbligee delivered it unto him ſub c2xtis con- of 3 plea — 
livered ſub certis conditionibus, c. 3 and they were thereupon at , , is 
ue; 41 found for the plaintiff. It was moved in arreſt of i — — 
in; as alſo, becauſe there was not garniſhment before the trial 
the iſſue, —Sed non alldcantur ; for as to the iflue, it is helped 'by 


'  Mickaelmas Term, 857 
Thomas Walmſley, Ei. | 2 
. + Fuſlices. 
K | — 
Sir Edward Coke, Knt. Attorney General. 
Purſand againſi Whytiet. ul | ci & 
Dr for an obligation of 200]. The defendayt pleads, Theuncertainty 
nba cufladiend. and he knows not whether they be performed, « delivered /abs 
prays garniſhment, &c. e's mages traverſes, that it was not © certir conde- 
judg- ſtatutes: 
ent, that the trial was ill, for the iſſue ſub certls conditioriibus is un- 
fatute of jeofails. Wherefore rule was given that judgment 
ald be entered for the plaintiff; | | 15 


| Robins again Franks. Ciom a 
Trinity Term, 4.3- Eliz. Roll 2061. | r 
CTION for theſe words: „ Thou art a rogue, and a thief.” Words action- 
After verdict it was moved in arreſt of judgment, that an ac. Able. | 
lies not for theſe words, for they are too general But THE Ld; Raym. 710. 
| | x hand? bt 
VET held, that for the word * thief” it is maintainable, unleſs | 
rel e coupled with other words, which prove it to be no felony in- 
kd. Wherefore it was adjudged for the plaintiff. | 
g | 


„rod and bis Wiſe againf Clerk and his Wife. cler 3, 


in CON ; for that the defendant's wife ſpake of the wife of the In an action for 
nd, paintiff uam falſa et ſeandaloſa verba, quorum tenor ſequitur defamation, ie 


ol ec verba, “ (Thou art an arrant whore, and an old worm-eaten ly yr vr that 

ie, [ kde, and one of thy ſides hath been eaten out with the pox.” the defendant 
defendants pleaded not guilty 3 and found againſt them. And eke che word. 

ked; moved in arreſt of judgment, that the words ſhould not 1. Keb. 23. 

n Man an action; and that the declaration was not good, be- 3 Lev. 338: 

lid dis not an expreſs allegation that ſhe ſpake the ſame words. $490 

pot und for this cauſe THE WHOLR Cova r held the declaration to 


I for ſomething might be omitted in the quorum ſenor, Ec. 

I within the words, which would cauſe the words not to 

onable ; and although it be an uſual courſe to plead a deed 
ee e tenor, c. that is becauſe the deed or record might See a. Ter-Rep. 
fees Med whether it agrees with the recital. Wherefore the judg- 4/3 

iro "4 ſtayed. But as to the words themſelves; THE CourT 

» the dem to be actionable. | + 8 


v. ELIZ. PART 11. L1l |  Riddleſden- 


WI 
aged! 


_ . _— 


$58 - Michaelmas Term, 43. and 44. Eliz. In C. B. 


— 


Cart ＋ | Riddleſden again ſi Cicely Wogan, alias dict. Cicely, late 


Wife of Jobn Inglebert. 
| | Trinity Term, 43. Elia. Rell 145. 
A marriage EBT upon an obligation. The defendant pleaded, that at the 
+ nk par M time of the making of the bond ſhe was wife 10 John Ache 


is alive is null who as yet in plend vitã exiſtit; et fic non eft factum, Sc. The 
* 4 the plaintiff ſhews, how that after this bond made there was a ſuit | 
piritual as the = 25 | "W515 | . | 
eommon law; the ſpiritual court concerning the marriage between the ſaid Ingle 
and they are not bert and the defendant ; and for that he had another wife alive 2 
— pr the time of the eſpouſals with the defendant, the defendant's mar 
riage was by ſentence adjudged void and to be null; and avers thi 

7. Roll. Ab. 340. life of the firſt wife at the time of the ſecond marriage with the de 
over +; fendant.—And. it was hereupon demurred: and adjudged for t 
+ Bac. Ab. 304 plaintiff; for this divorce is but declaratory, becauſe the marriage 
was merely void, and therefore there needed not any ſuch fentency 

of divorce; for it was void ab initio, and ſhe always ſole. Whereford 


it was adjudged for the plaintiff. 


_ Carr 5. | Barnes againſl Greenwel. 

Trinity Term, 43. £liz. Roll 1447. 
An award muſt Der upon an obligation, conditioned to ſtand to the award o 
be final; but if certain perſons of all ſuits, quarrels, and controverſies, itirre 
to wagetareÞ and depending, until the day of the date of the bond (which 
the day before 4th September 42. Eliz.), ſo as the award be made of the premiſe 
that an which before ſuch a day. The defendant pleaded, gud nullum fecit arb 
dated, i. mall Zriums &c. The plaintiff ſhews, that they made an award of al 

not be intended matters until the third day of September. And hereupon iflue 
that com. 6m mh joined, that no ſuch award, &c. and found for the plaintiff. Ar 
aol in h, it was now moved in arreſt of judgment, that this arbitrament un 
mean time. void, becauſe they had not purſued their authority, which was l 
— 1 4% make an end of all matters until the fourth day of September; an 
208; they made their award only of matters until the third day of Sen- 
1. Roll. Ab. and there is not any averment taken that theſe were all the natte 
357: 345: 186, depending at the time of the obligation made — But Tus Colt 
Hob. 190. 199. held it to be well enough; for . 104 depending” cannot be, unich 
Cro. Car. 216. they had been in ſuit before the fourth day; for it cannot be (ads 
* Vie. 353. be begun and depending all upon the fame day; and it ſhall not 
Moor, 885 intended that there were any other matters depending, uni 
8. Co. 98-2 they had been ſhewn. But if arbitrators award for one thing,! 
6. Mod. 33% fay that they will not meddle with the reſt, all is void, becauſe i. 
have not puriued their authority. Wherefore it was adjudged # 


the plaintiff. 


Cairns, Godfrey againff Woodward and Woodward, Executors 


Palins. 8 upon an obligation of 10ol. One of the defendants 
8 outlawed. The other pleaded, that he who was outlay 
— made executor, and ſolely proved the will, and adminiſtered; 
8 that the defendant, as ſervant to him, took divers of the teſtat 
goods by his delivery, and by his appointment had ſold 2 
 «BSQUE HOC that he adminiſtered as executor, or in anf 
manuer,—lt was thereupon demurred : and adjudged to be 


| Nichaelmas Term, 43. and 44. Eliz. In C. B. 859 


- hecauſe he doth not ſay that he refuſed before the ordinary,  Goprezr 
-coofeſſerh any adminiſtration ;_ for that which he confeſſeth is 8. 
ur adminiſtration, and ſo no anſwer to the plaintiff. Where- and 


it was adjudged for the plaintiff. | | WoopwanD. | 


Clerk avarnff 5 Cart 5. 

Trinity Term, 40. Eliz. Roll 544. | Ws 

&)MPSIT. In conſideration that he would permit the de- Ar will 

0 a | not lic for cent. 
ſendant to enjoy ſuch land for a year, the defendant afſumed Ante, 242. 186. 

gre ten pounds unto him for that year: and alledgeth in _—_ 

nar. de defendant enjoyed it by his permiſſion, &c. After verdict =_ 3+ Gunn. 

m moved in arreſt of judgment, that the action lay not, becauſe ,, EC. 8. 

+ not ſhewn what right or title he had to the land to licenſe the 

{ndant to enjoy it, otherwiſe there is not any conſideration or 

{: of action. And for this cauſe Tye Cour held it to be ill; 

ene , for that if it had been ſufficiently alledged, then it had been 

miſe and an action of debt, and not an afſumpfit had then lain 


nit. Wherefore the judgment was ſtayed. 


Harvey again Newlyn. C= 8. 
' Trinity Term, 43. Eliz. Roll 1842. 


CTION upon the caſe. Whereas Sir James Allington was ſeiſed The vendee of 
| in fee of the manor of Milbourn, and of another manor, and charge an! 
nec tothe plaintiff by deed to be his bailiff of the ſaid manor for — 3 
lfe, and that the detendant had diſturbed him in the ſaid office, ed to an ofſice 
in his collecting of rents, viz. of the rents of J. and D. &c. — 4 
defendant confeſſeth the ſeiſin of wi ary + Allington, and his vendor. 5 
it tothe plaintiff; but that afterwards he ſold the ſaid manor to Ante, 335. 6. 
. who appointed the defendant to be bailiff there, whereupon he 
ted the rents, &c. It was thereupon dgmurred. — And ALL THE 
bur were of opinion, that the purchaſer of the manors might 
large the plaintiff and revoke that grant, although jt were for 
; decauſe he ſhewed not that there was any fee granted for the 2 5 
xution thereof, nor that he had any other profits by exerciſing of 
bor without profit it is but an office of trouble, and then the 
if hath not any cauſe to complain when he hath not any loſs 
be were to have had a fee, or other profit in certain for execut- 
ws it had been otherwiſe. Wherefore it was adjudged for 

endant. 


Gibſon again Brook, Executor of Brook. Carr g. 
Trinity Term, 43. Eliz. Roll 1822. 


M. Upon demurrer the caſe was, Gibſon had a jud ment If a ſcire facia 
gunſt Brook as executor, to recover 41 bonis teflatoris, and be iſſued 24 
tors vr damages de bonis teflatoris, fi, Sc. Et fi non de bonis propriir. ws _— 
"upon a fieri facias was awarded, and the ſheriff returned nulla and the ſheriff 
mp And afterwards upon a teflatum that the executor had returnſcre foci, 
4 London the day of the writ purchaſed, which he had ſince — — and 
* a ſpecial ri faciar was awarded to the ſheriff of London to traverſe the in- 


me thereof; who returned an inquiſition, whereby it was duiſition of - 


ace trucks had aſſets upon the day of the writ purchaſed, and 1 


. <=" them; whereupon a ſcire faciar was awarded Ante, 530. 
key kg a. $19. 527. Jones, 418. Noy, 7, Strange, 40. 1. Cota. Dig. 256. Cowp. 293. 


L11 2 na gainſt 


| 
| 
| | 
| 
| 
| 
: 
| 
| 
| 
| 
| 
' 


1 oo — — 


verſe the county. in the pariſh and ward in the county mentioned. — And for this ci 


G1»:z08 againſt the executor, quare executionem habore non debet de boni ne 
Hiesl, defendentic. The defendant guad the 61. for the damages cont. 
| the plaintiff ought to have execution ; and-guoad the 60l. guid pl 
adminiftravit before the day of the firſt writ purchaſed, er 44 
5 convertit bona, c. ad uſum ſuum proprium.— And it was Names. 
Poſt. 872- 48 demurred: and reſolved, that this return aud inquiſition taken by t 
| ſheriff ſhall not conclude him, but that he may well traverſe bl fe 
otherwiſe he ſhould be without remedy : for he cannot have an al 
upon the caſe againſt the ſheriff, for he only returned that which 
found by the jury : and an attaint lieth not, becauſe it is but an ; 
queſt of office, and he is brought in by a /cire facias to anſwer, a 
other anſwer he cannot have. : 
As to the doubicneſs of the plea, whereto exception was taken 
was held to be ſingle enough; for there are two matters objected ur 
him, both which he ought to anſwer ; and the plaintiff hath ele 
tion to take iſſue upon any of them. Wherefore it was adjudgedf 
the defendant. | | 
Nor, That the caſe of Waftney v. Whitmore, in 33. Elz. B. 
was cited to be adjudged accordingly. | 


© <a _ — — — 


Carr 10. Jobnſon again f Burton and Shut. 
Trinity Term, 43. Eliz. Roll iog i. 


A nome oy "P"RESPASS of battery ia ſuch a pariſh and award in Londen, 
— . defendant juſtifies in the county of Cambridge, and arreſting 


ſheriff muſt tra- there by warrant from the ſheriff there, and traverſeth the hatt 


— W—_ it was demurred: and adjudged for the plaintiff, that the traverſe 
— — Dig. ill to traverſe the place ; but he ought to have traverſed the coun 
119. | | ö 

1 _ Auſten againff Willward and Two Others. 
; | Hilary Term, 434 Eliz. Roll 1694. 
In treſpaſs RESPASS of battery. Two of the defendants plead % 


: — ſault demeſne. The third pleaded not guilty. Both iſſues v 


guiley, and the found for the plaintiff, and ſeveral damages found againit the 
ether juſtifies, who pleaded ſeverally.— And ruled to be ill; for it is one joint 
— entice offence by the plaintiff's action; and when all are foun eq 
ſed, it is bad. guilty, the damages ought to have been entire. But if in rei 

1. Co. & b. Againſt divers the one be found guilty in part, and the others in 
Cro. Jac. 118. there the damages ſhall be ſeveral. 2. Hen. 4. pl. 11. 


384- Cro. Car. 8 f. 243. Carth. 20. 1. Roll. Rep. 31. Hob. 66. Str. 422. 920. f. Bur. 279» Doug|. 3 


Carr 12. | Monnop againſi Thomas. 
Eaſter Term, 43. Eliz. Roll $37. 
Whethercertain GECOND deliverance upon a diſtreſs taken for an amercemen! 


erſon; who ; F Wore 
3 * Abe" leet. The parties were at iſſue, whether C. and 


a leet {all be 7ores curiæ prædictæ, and tried per pais. And for this cauſe cxce 
tried by the re- taken; for it was ſaid that it ought to have been tried by the te 


cord, and not heal & motion, 
— And of that opinion was THE Cour upon the fir 


a * 
4. Com. Dig. 56. cauſe a leet is a court of record (a). Vide 27. Hen. 6. ( Trial"! 
Cro. Car. 275 | / | 5 _—— 
W. Jones, 301. Kitch. 51. Strange, 847. Fitzg. 109. 1. Bar. K. B. 214+ Sed vide ante, 147, | 
Kitch. 423» 3. Bl. Com. 786. 2. Bac. Ab. 518. 5. Com, Dig. 176. () If the fine has — 
ed and paid, 00 certiorari will lie to remove the record, 2. Term Rep- 184. Sed wide l. 
Cowp. 458. 5 1 


- 


— 
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Taylor again / How. C43 13 


CTION for theſe words: He,“ 1NNUENDO the plaintiff, © is lo a declaration 
A « not worthy the office of a conſtable ; for he and his company, for ſlander, pa- 
s the laſt time be was conſtable, ſtole five of my ſwine and eat them.“ imply that the 
After verdict for the plaintiff, it was moved by YELVER TON words were ſpo- 
tun the declaration was not ſufficient ; for the words # he is not ber r arm 8 
werthy, Kc. may be ſpoken of any other, and the innuendo will Ante, 486. 
got beip it; alſo he doth nat ſay that he ſpake the words in pre/en- | 
f tt auditu aliorum, and if it were otherwiſe it is not any flander.— 1. M. Re- 9. 
Bit AI THE Cob r held, that the action well lay, for (t hic et APE 
make a demonſtration what perſon he intended; and it is alſo 
uledped, that he ſpake de querente thoſe words, &c. The words alſo 
ju'd palam et publice promulgavit imply, quòd fuit in pra ſentid et au- 

1 e.; for it is not polam, unleſs it be in prafſentis et auditu alice 
. Wherefore it was adjudged for the plaintiff. 


Jobnſon againſt Barley. Cart 14. 
RANTEE for life of a rent takes a leaſe for five years of the Diſtreſs ſor rent. 
land; the five years expire; the queſtion was, Whether the 


xatee might afterwards diſtrain for the arrearages incurred during 
| five years - And ALL THE CoURT held that he could not. 


; a Sir Hugh Portman againft Sir Gervaſe Clifion. Carr 15, 


vu held by THE WwH OLE CouRT, that upon a warranty againſt © Ded.“ implies 
offor and his heirs, or J. S. and his heirs, or the grandfather 8 1 

F great-grandfather of the feoffor and his heirs, no warrantia Poſt. 864. 

wie lies, unleſs that dedi be within the deed, which implies a Vaugh. 118.136 


weral warranty. 4. Co. 80, Co, Lit. 384. a. 


ſet | 
es * | CY EE . | 
: the Goodman again Fountain. 2 Ca 16, 


Hilary Term, 43. Elia. Roll 2709. 


| SUMPSIT, Whereas on 2. July, 42. Eliz. in confideration of An award that 
60. given by the one to the other, they aſſumed, &c. to ſtand Sh m_ 
$ 1 the award of J. 8. for all matters and controverſies depending verſics ſhould 
deen them, ſo as the award be made before the laſt day of Seh- cal is good, 
following : and alledges in fact, that J. S. 20th September, — — 
Elz. made an award de et ſupra præmſſiis, viz. that all actions themto che time 
ma betwixt them ſhould ceaſe, and the one ibouls ww ſubmiſ- 
e other 308. Ke. Upon non a t pleaded, and found Ante, 
the plantiff, it was moved in arreſt A that this arbi- 838. 3 
11 #235 void, becauſe the award is made of more than was ſub- . Ab. 4 
u; for nothing was ſubmitted but the actions and controver- g. Co. 97- 
depending at the day of the ſubmiſſion, and they have made an 10. Co. 132. 
| for controverſies depending at the day of the award, which = —_— 
* after. But without argument (ab/ente ANDERSON) it 3. Mod. 264 
* be good; becauſe it is de et ſupra premiffs, which 5 Mod. 232. 
* ine things whereof the ſubmiſſion was z and although the f. . 
1 eemeth to extend to more than the ſubmiſſion, yet the words 2. Term Rep. 
ae reſtrain it to the thing ſubmitted, Wherefore it 645 
Neged for the plaintiff, 3. Levinz, 188. 


4 * 


Cotton 


2 , | 
1 


Michaelmas Term, 43. and 44. kia. In C. 


Cam up, | Cotton againſt Wale. 
wht | Hilary Term, 38. Elia. Roll. 1603. 
A bail bond EBT upon an obli 
muſt be made 


4. Bac. Ab. 463. 


2 pleaſe, and may take what other ſurety he thinks fitting. At 


- 


| Carr 18, Cooper againff Gooderich. 
pros; Trinity Term, 40. Bliz. Roll 1259. 
A ſtranger may D EPLEVIN. Upon a ſpecial verdict the caſe was, The dt 
receive 8 deed N dant, as bailiff of the maſter and fellows of Emmen 
co mettion made conuſance for rent granted unto them in fee by indenture 
without letter iſſue was non conceſſit; 'and the jury found that the grantor m 
22 8 it by the deed, and delivered that deed to a ſtranger to thei r 
counterpart, ie ahd they ſealed the counterpart of that indenture: the queſtion c 
is a confirms” Whether a ſtranger, Without letter of attorney from them to cer 
7h it; might receive the deed to their uſe ?—And it was held by il 
1. Wood's Con. THE Cour that he might, and that this ſealing of the coo 
„% art was a ſufficient agreement, and as well as if they ha 
jorrer of attorney; and if they had not ſealed the counters, 
Bad brought an action upon it, that had made the grant pe 
Wherefore it was adjudged for the deſendant. 


: — "my „ 


” 


* þ 


Lewes again Ridge. cen +, ll 
Trinity Term, 43. Eliz. Roll 3401. I | 
OVENANT. The defendant, being ſeiſed of land in fee, let it An 2 ſhall 
0 for life, remainder for life, rendering rent. He afterwards ac- 8 8 
rang vor ledged a ſtatute; and after that by indenture bargained and breach of cove - 
code u the reverfion ; and covenanted with the bargainee, his heirs, nant © 29c4y his 
vil. nens, that it ſhould be diſcharged within two years of al!!! 
ktutes, charges, and incumbrances, excepting the eſtates for life, 3. Leon. 31. 
ged de ſtatute is extended, and thereupon this reverſion and rent was E 
© cool ended. The bargainee grants this reverſion to the plaintiff, who, Owen, 7 0 on 
for not diſcharging of this ſtatute, brings covenant. And all this 2. Bulſt. 281. 


R ter being diſcloled by the count, it was thereupon demurred. Dougl. 187, 188, 
ody e queſtion principally moved was, Whether the plaintiff, as aſ- 
by ü nee, ſhall have benefit of this covenant made to the bargainee by 


e common law, or by the 32. Hen. 8. c. 34. ? But becauſe the 


| 7 menant was broken before the plaintiff's purchaſe, the land being 
Mea ia extent, and ſo a thing in action, which could not be trans- 
Ne d over, it was adjudged for the defendant that the action was 
* « maintainable againſt him. | | . 
e here rug Co un r held clearly, that the 32. Hen. 8. c. 34. The 33. Her. 8. 
a h not extend to covenants upon eſtates in fee or in tail, but only © 3* 5193 not 
0 5 p extend to eſtates 
jon leaſes made for life or for years, and therefore this aſſignee in fce or in tail. 
u out of the ſtatute, But for the other matter principally it was ,. BD 
leod af | X . O. Lit 2. 2. 
Ace wage ſupra, | 1. Bac. Ab. 5380 
3. Wood's Con. 380. 3. Term Rep. 396* 
t forn Brome again Carr. * / 
ould Hilary Term, 42. Eliza. Roll 621. 


JECTIONE FIRMA upon a leaſe of one Thimblethorp. Upon in eje ment, « 
not guilty pleaded, a ſpecial verdict was found, that it was co- ©:; of a releaſe 
ted by indenture, that a fine ſhould be levied of ſuch land to cine en in 
uſe of Thimblethorp, upon condition that if he paid not ſuch a 

n * a ys ſhould. be to the uſe of Chetham and his _ Lit. 225. b. 

rs, Lhe fine was levied, and before the day of payment Chet- Douęgl. 174. 404. 

e er all bis right in the land and fl dei 1 

og they found that the releaſe itſelf was not thewn unto them, but 


re. cop / thereof : and, Whether the finding of this releaſe by the 
prudt * this manner (it not being ſhewn unto them) were good, or 
ir u en the principal queſtion.—And ALL THE Cour held, 
ion i” bs releaſe might well be found in this manner to defend a poſ- 
0 n 8 tenant in dower may plead a releaſe to her baron without 

"git; and the jury in aſſiſe may ſind a condition for the avoid- 


F a freehold without deed. 

\ coup QUuEsT1O0N was, Whether this releaſe. by Chetham 
art, | * condition broken be ſufficient to diſcharge the future uſe 
ri lam? Quære 7. Hen. 5. pl. 5. gs | 


\ 


More 


- 2 bond, condi- LI before ſuch a Feaſt ſuch a ſhip, and 


| of be pay fe mie that before the faid Feaſt the ſaid J. Norris and J. S. did not mak 
bird per ſen ſhall any valuation of them.—It was thereupon demurred : and reſolved 


- Show. P. C. 76.” that he performs the one. — And WaLMSLEy faid, If one 


864 x Michaelmas Term, 43 and 44. Hir. In C. k. 


* 


Cir u. More and Baker agoinft Mprecomb. 

| | Trinity Term, 43- Eli. Rell 1159. 
Debt lies upon EBT upon an obligation, conditioned to deliver to the olzint 
Sy Aron te ſuch a] all the tackling thereto, « 
e- in default thereof to pay at the ſame Feaſt ſuch a ſum 7 gs 
a particularday, and 7. L. ſhall value them to be worth. T he defendant pleaded 


ir them ard Tn þ 


fix, although ho by ALL THE Co U RT for the plaintiff; for although he hath eledic 
Arg to do the one or the other, yet the condition being for his benefit 
made. he ought to provide that the value ſhould be aſſeſſed, othervil 
Ante, 398.716. he is to deliver the goods themſelves; for if one be obliged t 
Moor, 64s. make ſuch an aſſurance of ſuch land as the counſel of the oblige 
1. Leon. 129. before ſuch a day ſhall adviſe, or to pay there and then 10cl, if th 
. Roll. Ab. counſel deviſe not any aſſurance, he ought. to pay the 1ool, for 
— Lev. 461. being to his advantage when it is performed, he ought to provid 


1 3 obliged to pay 20l. before the firſt day of or to marry 4. | 
2. Mod. 200. before the firſt day of Huguſl next enſuing, if he doth not pay th 
3: Mod. 234. 20l. before the firſt day of May, and A. C. dies before the brit dt 
INS of Auguſt, ſo as the condition is hecome impoſſible by the att 
57.60.” Cod in this part, yet the obligation is forfeited, becauſe he hatl 
1. Peer. Will. undertaken to perform the one of them: and it was his folly ti 
+ 33. he did not perform it when it was in his power and elecun t 
Dovgl: 685, Have done it. Wherefore, &c,—And afterwards it was adjudgs 

N for the plaintiff. Jide Lamb v. Brownwent, ante, 716. 


Carp 21. Kant againſ Cock. 
55 Michaelmas Term, 43. C44. Eliz. Noll 226. 
The effeR and WARRANT IA CHARTAX. And counts upon the warn 
operation of a of drdi et concefſi tamtam. The defendant demanded oyer of h 
y. -- deed; and it appears that in the deed there is alſo a ſperia! warren 
Ante, 861. againſt the feoffor and his heirs, and againſt the heirs and aſſigns 
as father of the feoffor. It was demurred upon the count. [ 
(1) Co: Lir: queſtion was, Whether the ſpecial warranty ſhall controul the gen 
384-2. * * rality and expound it, or not ?=And it was reſolved that it ſhe 
218 not? Wherefore it was adjudged for the plaintiff. 

See 4- Ann. e. 16. f. 21. 


„ 3 — 


. — +00.- 


Michaelmas Term, 43. ©& 44. Elz In the Exchequer Chamvr 

bes... Jobn Morgan Wolf againſt Stepney. 

EE 3 | Hilary Term, 43. Eliz. Roll. 69 3. 3 

A writ RROR of a judgment in an action upon the caſe tor # 

vhainſt 7:be E The error affigned was, Becauſe the action was broth 
ma rene 4 againſt John Morgan Wolf, and the judgment was, quid 1 

9 recuperet werſur 25 ediftura Move A von; and it was amended, Ante, 450+ no a 

Vent. 21. Meor, 361.657. ' Hutt. 4. Brownl. 56. Ray, 39. Comb. 64. 
Cio. Jac. 632- „ wv, ee e © RT 4 


1Gchaelinas Term, 43- and 44. liz. In G s. 865 


tut prediftum Morganum; whereas that was neither his chriſtian Wer 

1. ſurname; for Joharines Morgan is his chriſtian name, and Wolf * x 510. 

«his ſurname.—Büt 4t.L TH JUSTICES, except ANDERSON and 

WitusLEr (who held it to be error for this cauſc), reſolved it 4: 8 371. 
"I . ; 12. 384. 

v be well enough; for it is his name whereby he is known, and , Stra. In. 

reel of his ſurhame, or his entire ſurname; and Wolf is but an 1156. 1182. 

ion; and therefore good enough, and judgment well given. . 425 

kad if it were not good, it is clear that it is amendable: for it is 

kt the fault of the clerk, which is amendable by the common law, 

1:t leaſtwiſe by the 8. Hen. 6. c. 12. (9) And to that purpoſe pre- 

dents were ſhewn, where in point of judgment there had been the 


lite amendments, viz. Hill. 39. Elia. Roll 103. Ognel v. Foyner ; 


d u here the judgment was, 9d Henricus Joyner recuperet 10l. aſſeſ- 
lige d per juratores, et gl. eidem Henrico Skinner de incremento : ſo his ſur- 
eue miſtaken, and it was amended by order. Alſo Mich. 33. & 
r Elz. Roll 236. 7 homas Wylde v. Fohn Wheeler ; the judgment 


v, quid prædictus Tho. recuperet verſus preditum Thomam, where 
ſhobld have been Fohannem, and it was amended. And Mich. 
1. 33. Eliza. Roll 2140. Ma v. Read Stafford. Wherefore, 


y th pon theſe and other precedents ſhewn, it was awarded to be 

t da aeoded : and the judgment was affirmed. 

Ct 7 7 (a) See 16. & 17. Car. 2. e. 18. 

hath | | 

' tha Price again Jenkings. C4112. 
"n & CTION for words. And declares, that the defendant ſpake Slander ſpoken 


theſe words in Welſb (reciting them particularly), Righifying in à langunge 
& Anglicana verba, 6 ed thy uw ho AR o ot nes 
« and judgment for the plaintiff, error was brought and aſſigned bæar it. is not 
be, That it is not averred that the words were ſpoken in the — 
mpany of Melſpmen, or of ſuch who underſtood the Wel/b tongue; | 
titis alledged that they were ſpoken is preſentid et auditu guam- 1 Roll. Abr. 
morum ſubditorum dominæ regine. And the action was brought Iich I 26. 
the county of Mon mouth, which was once patcel of Valet, but 
snow an Engliſh county. — And ALL THE JUSTICES and Ba. 
ons held, that for this cauſe it was erroneous : for it ſhall not be 
ended that any there underſtood the ſaid tongue, unleſs it 
been ſhewh ; and then it was not any ſlander, no wore than if 
ſpake flanderous words in French or [talian, an action lies not, 
leſs it be averred that ſome there preſent underſtood thoſe langua- 
3 38 it Was held in the caſe of Johns v. Daux (a). But becauſe 
e damages were found to 5 ol. and if the plaintiff ſhould begin de 
he might not have peradventure ſo great damages, they moved 
Ao zccept of 10l. and to make an end without further proceed- 
p: and ſo it was done, and no judgment entered. 
x (a) Ante, 496. 


Gramvel againf Rhobotham. 1 TOLY 
(CTION SUR TROVER of divers goods, &c. The defen- 


d A declaration in 


, cant pleaded not guilty. After verdict, and jadgment for the: uſt 
un error was thereof brought. The Flas ERRon aſſigned e the | 


xe % Lecauſe he dec] 1 | | p quantity of the 
C. ere ag ares inter alid de uns guater grani, Ax Lick, roodes bet if 
putty — * > the defendant converted them to his own uſe, it is not good, tho' lasen! to 
have. 118 e, ** 4 Co. 52. 8. Co. 34. Yelv. 186. Cro. Jac. 165. Bunb. 28 3. Will. 33. 
* 17 Raym, 191. 1. Com. Dig, 3333  *' © 


Milne-corn, 


" * * 


er ver- by thoſe who 


866 M.ichaelmas Term, 43. and 44. Eliz. In C. 8. 


Grnamver, Milne- corn, where it ought to have been guarteriu | 
egit not any word. —SECONDLY, He alledgeth? that rr 
Rr0BoTH AM: yo f parcelid piſcium, ANGL1CE, lings, and it is not alledged wha 

cel.—And for theſe cauſes it was held to be ill; and damages 15 
entirely given, reverſable in all.—THIx DL v, Becauſe the iffue be 
not guilty, the jury did not find that he was guilty, but qu3d din 
and converted them to his uſe, which tantamount. —Put becauſe it 
not found according to the iſſue, it was held to be ill. But it 
conceived by ſome of the Juſtices, that it was amendable, if it mio 
appear by the examination of the clerk of affiſe, that the eric 
found generally for the plaintiff. But they would adviſe. 


Cain 4- Comb againſt Carew and Day. 
| Trinity Term, 42. Eliz. Roll 806. 
Two iſſues may "PRESPASS of battery. One of the defendants pleaded ni 
1 guilty: the other juſtified. The iſſue againſt him was d. 
che jury may fort demeſne, and one venire facias was awarded to try theſe iſſue 
aſſeſs damages It was found for the plaintiff, and judgment accordingly ; and em 


the fume; hereof brought. 


but if the chr THEFiRSTERROR _ was, Becauſe but one venire facias 
— awarded to try theſe two iſſues.— Sed non allocatur; for it is uſual, i 
taken, it is fatal. SECONDLY, Becauſe the plaintiff declared to his damage of 40 
— 544- and the damages aſſeſſed by the jury were 351. and the coſts i 

creaſed by the Court were 6]. fo the plaintiff had judgment to rec 
3- Bac. Abr. 236. yer g1l. which is more than whereof he declares.— Sed non allcatu 
(h 10. Co. 117. for the damages found by the jury being leſs than he counts, 


Yelv. 75. the coſts amount to more, it is not material (a). 


— — 3 THriRDLyY, Becauſe a juror was returned in the venire ſiciu 


diſtringat, * Weftcot; and in the nomina juratorum, who ve 
ſworn at the niſi prius, he was named Philip Weſtcot; ſo anoth 
perſon then was returned upon the tenire facias: and this error 
afligned ore tenus.— And it was held to be a manifeſt error; and i 
it is not examinable, whether he were one and the ſame perſon 
not, there being a miſpriſion in the chriſtian name (b). Wherefore 
was reverſed. 


(% By 21. Jac. 1. c. 13. no judgment ſhall be ſtayed, for that any juror who tried! 
iſſue is — on the return of the venire —— 1. Com. Dig: 37. 


C481 5» | Wright againf Wright. 
A wiſne may FE JECTIONE FIRM of a leaſe made at Abingdon of an don 
come 1 a in burgo de Abingdon, The defendant pleaded not guilty, 20d 
. venire facias was awarded de vicineto de bur go de Abingdon, and the 
Co.Lit.125- upon a trial had, and judgment for the plaintiff; and the error 
5 5 ſigned, Becauſe the venire facias ought to have been dr Abingdon 
1. Stra. 313 Sed non allocatur; for it ſhall be intended to be all one. 
judgment was affirmed. Ante, 200. 


Cain 6. | Bateman again Elman. 
| Trinity Term, 39. Eliz. Roll 416. 
Goods delivered JNETINET. And counts, that he 16th February, 36. Elia. deliver 
upon a condi- to the defendant divers parcels of plate, viz. 2 baſon and ere 
ar yg a ſilver bowl, and divers other parcels, to be reſtored upon! 
be recovered by dermue, though the venire faciar vs in debt; but if the jury do not find the gow 
be the ſame as thoſe in the indenture, it is fatal. | 10 


inchaelmas Term, 43. and 44. Hir. In C. S. 


ing; and that the defendant detained them, &c. The 
W 2 « non detinet.” The jury find a ſpecial verdict, 
* the plaintiff was poſſeſſed 16th February, 36. Elir. and by in- 
ture det wixt him and the defendant, bargained and ſold to the 
vfendant divers parcels of plate, modo et forma prout in the inden- 
re, cojus tenor ſequitur in hec verba ; and found it verbatim, wherein 


| the 17th May following, the bargain and ſale ſhould be 
4 They A. 2 of che money at the day; but that 
here was then a memorandum indorſed upon the indenture, by the 
ent of them both, that if the plaintiff paid ſuch a ſum the iſt 
wr, 36. Elia. that he ſhould have them again: but the payment 
{the ſum upon the 1ſt June, 36. Eliz. was not found. And they 
und that the defendant had the goods. Et fi. ſupra, &e 


The FIRST ERROR aſſigned was, That the venire facias was in 
late debiti.— Sed non allocatur: for ſo is the uſual courſe to enter 


* 


roves it to be all one. 


is not any delivery by bailment, but by bargain and fale.—But 
vas held to be well enough; for the condition being performed, 
ought to have them again, and then detaining is a fort. 


A THIRD ERROR Was, Becauſe the jury did not find the porecls 
the declaration to be the ſame with the indenture, but only that 
ſold divers parcels ; which, although they be all one in name, 
uy notwithſtanding be ſeveral ; and intendment will not help it.— 
Ind of that opinion was ALL THE CouRT. Wherefore the 
dzment for this cauſe was reverſed. | 


Savil againff Roads. 


L Wakefield, in comitatu prediFo, conditioned for the payment of 

al. at Wakefield, The defendant pleaded payment of the 100l. at 

alefeld pradict. in comitatu Eborum. The plaintiff ſaith, non — 

dereupon they were at iſſue, and the trial was de vicineto de Nale- 
in comitatu Eborum. 5 | Bol © 


r 


vjredifo, which is to be intended in London : and when he pleads 
nent at Wakefield prædictum, it is to be intended at Wakefield in 
n: and when he adds in comitatu Eborum, they be idle and 
d words, becauſe repugnant to the firſt. Wherefore the trial is 
And for this cauſe it was reverſed. = 5 


ts of attorney, or effoins upon this writ in placito debiti; which 


Exz0R was aſſigned, For that he is named of Wakefield in comi- 


865 


BATEMAN 


| againſt 


Eluat | 


Carn Js 


EBT upon an obligation in London, againſt John Savil of Mitrial 


d ewer, the ſilver bowl, and all the parcels expreſſed in «Salk. 113.223. 
E _— are mentioned, upon condition, that if he paid ſuch 5- Mod: 19 


A$sECOND ERROR aſſigned was upon the matter in law, Becauſe Bull. N. P. o. 


2 * = A 
ra 22 E — —— o 


Proceſs, but not in ball, according to the courſe of the court, he might dec 


33% 5 
4434. Eliz. In the Queen's Bench, 
Sir John Popham, Knt. Chief Fuftice. 
Sir Francis ( awdy, Kut. 4 Nhl 
Sir Edward Fenner, Knt. Fuſtices, 
Sir John Clench, Kat. N 
Sir Edward Coke,  Knt. Attorney General. 
Sir Thomas Fleming, Nut. Solicitor General 


; — —— — — — — 

Carne. | Waldo again Lambert. p 

TR EA Eaſter Term, 43. Eliz. Roll 276. 

. CTION upon the caſe againſt the defendant, ſheriff of 4, 
reſcue is a good ampton ; for that whereas the plaintiff bad ſued a lt 
— IND? ainſt one Arthur Lake, who was indebted unto him in ſuc 


eſcape on meſxe A ſum by bond, to the intent that he being arreſted, and having; 
EEE againſt him for that debt; and that this writ being delivered tot! 
defendant, being ſheriff of the county of Southampton, for that 
tent, and he arreſted him; and afterwards, at Wefminfer in 
county of Middiefex, ſuffered the faid Lake to eſcape. The de 
dant pleads, that he arreſted him according as the plaintiff hath 
clared; but that afterwards, in the ſame county, he reſcouſſed b 
felf there per gents de county, ABsQUE HOC that he ſuffered hin if 
eſcape at Weftminfler.—It was hereupon demurred : and adjudged if 
de no plea ; for the ſheriff at his peril ought to keep his priſone 
and may take ſufficient power of his county, to arreſt any one up 
. meſne proceſs (a). And although it was allowed a good reit 
(s) Gilb. C. P. here, and proceſs ſhall be awarded againſt the reſcouſſers to pi 
* them; yet this is no anſwer in an action brought againſt him f 
Leu. 46. ſuch an eſcape (5). Alſo, the traverſing the place of the eſcape 
OY, 40- not good, for he cannot by the traverſe make the place maten 
Moor, as. Wherefore it was udjudged for the plaintiff. | | 


Cro. Car. 246. | 
Bull. N. P. 89. 3. Will. 294 ) Sed vide 1. Strange, 430. Imp. Sh. 183. 


0) Cre. Jac. No ra, Hilary Term, 14. Jac. 1. May's Caſe (c), it vu 
e“ judged, that —— the ſheriff returned reſcous upon à meſne pm 


4 Fall _ 867. this is a good plea in an action upon the caſe. 


Lev. 144 3» Lev. 46. | Vide 1. Strange, 431. 433 4 Bac. Ab. 401. 453 · 


Cart 2. y Dell again Fereby. 


NN "RROR of a judgment in Norwich, in an qu g. —Tbe in 


charges and ex- L ERROR affigned was, For that the conſideration is not r 
ces, in con- to maintain the action: for it was, Whereas the plaintiff had 


ie "I ſecuted ſuch a ſuit in Norwich, and they were at iſſue; that n 


would ſtay ob fideration he would ſtay ab ulteriori proſecutione * pony | 
#/teriyi free defendant promiſed him to pay all his charges and expences 
232 A therein: and alledgeth in fact, that he no further proceeded i | 


tain an action ſuit, and that he had expended therein ſuch ſums, and chat ie 


for the charges, fendant had not paid them. 
Cc. without 


alledging where they were expended.— Ante, 561. 


Hilary Term, 44. Eliz. In B . 8c 


ben moved, that this matter was not ſufficient to ground an — 
don; for although be hath not proceeded in the ſuit, yet he may piitzz r. 
in he pleaſe 3 ſo there is not any cauſe to bind the defendant 10 
x any thiog for it : and to that purpoſe cited a caſe to be agjudge 

T. 36. Elia. Roll. 52: in the common pleas, between Morſe 

4 Riſe, that ſach a conſideration was adjudged inſufficient 10 

round an action. | | 

oo; uE CourT here held it to be good enough; for the 

wing of the trial of a cauſe is ſufficient to ground an action, eſpe- 

ily for the charges expended ; and denied the law to de fo in the 

iſe before cited. | | 

S:conDLY, It was moved, that the declaration was ill, becauſe 

ere was not any place ſhewn where the expences were Jaid out. 

| non allecatur ; for it being in proſecutione ſer predidl. it hall 

intended to be in the ſame court. This alſo is but an inducement 

the action. Wherefore the judgment was affirmed. | 


Heyward againff Lypſon. | Cave » . 


CTION upon the caſe againſt the defendant, naming him mey- Volcis a venire 
catorem — 2 The parties were at iſſue, and a ure fa- N 
x pray it to be de medictate linguæ. And at the nift privs in Londos, Ba 
fore Por HAM, Chief Juſtice, exception was taken to this return 1 
this cauſe; and he held it to be good cauſe of exception, and ed in the decla- 


refore would not try it. And it was now moved in the queen's Zation mercator 
__ extraneas. 


ch. Ante, 272. 818. 
Giwpy and FęNNRR held clearly, that the venire facias was well 841. 


ded, and returned of all zxdigents; becauſe the defendant in % l. 12. 
le advantage the de medietate lingue ſhould be awarded, did not 4 P. C. 1 F c. 7. 
cept thereunto at the awarding of the writ, nor prayed that it Dyer, 144· 357- 
git be awarded de medietate linguæ; for the Court, without his 55Keb. 30. 
yer, cannot take conuiance that he is alrenigena. 8 1. Bl. Rep. 547. 
bot PopHAu held, that it was not well awarded, becauſe the Plowden, 2. * 
muff in his declaration hath named him mercator extraneus ; ſo Ce. Ln 156. 4. 
he, having taken conuſance that he is a ſtranger, ought at his 2. Hale, 278. 
ito take his venire facias accordingly z as it is where a baron or 3: * ys 
rr of the realm is ſued, if no knight be returned, he may take 8 * 
untage thereof at the time of the trial (a). And perad venture 

: detcndant here did not know of the manner of the return, until 

ume of the return; wherefore it is reaſon that he now ſhould 

* advantage thereof % | 

but GDV and FenNeR held, that the caſes were not alike : 

ere the detendant might not pray ſuch a return: and the plain- 

mpht take conuſance how the return ought to be, and that it is 

p"\icge for the detendant, whereof he may take advantage at the 

A 4 the trial. And the naraing of him 5 is not 

eb ik it ſhould not have been ſo done, if ſuch addition had 

. Wherefore they awarded the venire facias to be good; 

7 d to de thereupon And GawDr ſaid to the defendant's 

* nat if they conceived the iaw to be otherwiſe, they might 

ma rn of error, fo as the law might be certainly known. 

* ® was erdered ac ordingly. Vide 19. Elia. Dyer, 35 7. 

%% 24+ Geo. 2. c. it. this cauſe of challenge is taken away, 


* 


Waller 


—_ Hilary Term, 44. Eliz:-:In R R. 
G Waller againff:Croot. | 


Lage 39 - © Trinity Term, 43. Eli. Noll 674. 


2. Bulſt. 267. enjoyed it in the mean time, and the condition is in the | 
— — it was adjudged for the plaintiff. ih * N A 
TNT Rs Clerk again James. 

a Hilary Term, 43. Elia. Roll 458. 
On ajuſtifica- FPRROR of a judgment in the common pleas. The error aflined 
— jy — = was, Becauſe in an action of the caſe for words, for calling hin 
kom wherathey thief, at D. in the county of Eſex, the defendant juſtifies, becaul 
were ſpoken, the plaintiff had committed a robbery at Worthington within the ſame 
the wh ſhall county. The iſſue was, de ſon tort demeſne ſans tiel cauſe, The beni 
where the , 2 
juſtification ¶ Juciat was awarded from D. where the words were ſpoken, and 
ariſes. trial thereupon, and held to be ill. A new venire facias was awari 
Ante, 195. ed from the viſne of . where he juſtified, and a verdict therenpar 
Yelv. 49, for the plaintiff, and judgment thereupon : and now error ther 
Cro. Jac. 43- brought, becauſe the venire facias was as well to be awarded fro 
D. as from W.—Sed non allocatur; for by the juſtification the word 
are confeſſed, and the iſſue is only upon the cauſe. Wherefore ib 
trial is good; and the judgment was affirmed. 


is 6, Ledeſham again Lubram. 
Hilary Term, 40. Elz. Rall 116. 


If a ſtake- hol - ACTION of trover of ten angels, and converting them. The 
der — a . fendant pleads, that there was a wager betwixt the plaiatifu 
1 one Currance, concerning the quantity of yards of velvet in a cloke 
on account of and the plaintiff and the fail Currance, each of them, delivered i 
_ a; his hands ten angels; and each of them agreed, that if there ve: 
ca conver. ten yards of velvet in the cloke, that then they ſhould be delire 
to the ſaid Currance ; and if not, to the plaintiff ; and alledgeth 1 
Ante, 819. fact, that upon meaſuring of the cloke, it was found that there v 
5. Bac, Abr.264, ten yards of velvet therein; whereupon he delivered them to d 
ſaid Currance, which is the ſame converſion, &c. | 
It was thereupon demurred: and agreed, Firſt, That an 20 
of trover lies of money out of a bag or cheſt. 

But, ſecondly, for the plea, Ga pr held it to be good enough 
for the wx mas - thereof is the fitteſt way for the trying it; 1 
when it is ſo found by the meaſuring, he had good caule * 
deliver them out of his hands to him who had won tbe 
— But FENNER and Por Hau held, that the plea was not 
for it may be that the meaſuring was falſe, and therefore he ou 

to have averred in fact, that there were ten yards, and that it 
ſo found upon the meaſuring thereof: and he might vel bat 
- pleaded the general iflue, and given all the matter in evidence 
for it is but evidence: and when he delivered it according 07 
intent of the bargain, it is not any converſion, -W 7 


Hilary Term, 44. Eli. In B. R. 7575 


Gawpy (abſente CLencn), it was ruled, that judg- 1 
| _ —_ the plaintiff, unleſs other matter were 3 
n, Kc. | * — SEAS 


Pain again / Rocheſter and Whitfield. Cars 7. 
| Trinity Term, 41. Elia. Roll 379. Fd | 
WSPIRACY, for procuring him falſely and maliciouſly to be The grboble 
indicted of ſuch a robbery, and to be detained in — until * Aal pe- 
rere acquitted &. The defendants pleaded, that they were ed to an action 


hed upon the highway by perſons unknown, whereof one of — . —2 


fendants, came to ſuch a town, where the plaintiff was; and he, general iſſue, 


rn gelding ; and went to the other defendant Rochefler, and Cro. Jac. 130. 


ed him his ſuſpicion ; and he coming and feeing him had the — 9 


xce adjoining, and obtained his warrant to bring the plaintiff to a. Ter. Rep. 43 i. 
aamined ; who, having notice thereof, abſented himſelf, ſo as 

could not be apprehended : and that afterwards Gawpr, | 

Mer, upon complaint unto him by ſome of the plaintiff's friends, 

mined the matter, and thereupon committed the plaintiff to 

lin Eſex; and adviſed the defendants to exhibit a bill of in- 

ment for that robbery : whereupon they exhibited the indictment 

the declaration, upon which he was indicted, &c. Yue eff 

n conſpiratio et procuratio de indi. &c. And it was thereupon | 

nurred. 2 8 


dak r, for the plaintiff, moved, that the plea was not good. Plowd. 46. 


1257, Becauſe they do not alledge any ſufficient cauſe of ſuſ- 
v, but their own jealouſy. | | 


eon pu, Becauſe it is not ſhewn what evidence was given to 
wdictors, viz. whether it was more than was ſhewn before. 


alkDLY, Becauſe in their plea they ſpake nothing of the im- 


viment, 


MALL THE CouRT reſolved it to be good enough; for their 
ct [uſpicion, and abſenting of himſelf atter notice of the war- 
| Ire cauſes ſufficient, and he need not ſhew what evidence was 
"; nd the impriſonment need not be anſwered, when the in- 
uc is grounded upon good caule. 


or doubted, whether it were a plea, becauſe it amounts to a 4. Co. 13. 


90:11; for it is not any conſpiracy at all, . Ld, 1 


It | £5 . Salk. . 
THE OTHER JUSTICES held, that it was a good plea 13, — 


"nt a lay gents; for that he confeſſed the procurement of the 
1 38d avoided. it by matter in law; eſpecially, the de- 
| | | mur rer 


n rode upon a brown gelding ; and that they made hue and cry, FOTO. 
| could 4 them; and that afterward Mhiſfeld, one of the 3 _ g 


obſerving him, ſuſpected him to be the felon who was upon the , Nell Ab. 28 


xe ſuſpieion: whereupon they repaired to one Samt, a juſtice of f. Ter. Rep. 320. 


— 


—̃ — ¹w 7 


14 „„ 


Paws murrer being general, he ſhall not take advantage thereof. .. 
Ro run ſore it was adjudged for the defendant. Vide Chamber: v. 2 
and peſt. 9oo, 901. | 


WhiTrizLD. 


Cain 8. Colgate againſt Bacheler. 
TOE | Michaelmas. Term, 43. & 44. Elia. Roll 321). 


A bond condi- TYEBT upon an obligation, conditioned, “ That if R. Bt, 
2 D « ſon of the defendant, do at any time on this 1. — 
the trade Ha the feaſt of St, Jahn Baptiſt which ſhall be in the year 16+ 
haberdaſher 4 either as apprentice or ſervant, or for himſelf as maſter, or othe 
—— — &« wile, uſe the trade of an haberdaſher within the county of I, 
time, is void. the cities of Canterbury or Rocheſter : if then the within boun 
een R. Bacheler do upon requeſt pay unto the plaintiff twenty poun 
ir Co. 5. . © that then the obligation ſhall be void.“ 
oer, 42. 


The defendant, after oyer of the condition, pleads, that the of 
gation and condition were againſt the law. Sn 


Whereypon it was demurred in law : and, after argument, it 
reſolved by THE Cour, that this condition is againſt law, top 
hibit or reſtrain any to uſe a lawful. trade at any time, or at 
place; for as well as he may reſtrain him for one time or one pla 
he may reſtrain him for longer times and more places, which is aga 
the benefit of the commonwealth ; for being freemen, it is free 
them to exerciſe their trade in any place. And although it ve 
alledged, that here he is not prohibited or obliged abſolutely that 
ſhall not exerciſe the trade of an haberdaſher, but that if he exer; 
it, he ſhall pay to the plaintiff 2ol. and ſo it differs from the caſe 
Hen. 5. pl. 5. b. yet THE Cour ſaid, it was all one; for he oug 
not to be abridged of his trade and living. Wherefore it wa 
judged for the defendant. 


Wide the caſe of Mitchel and Reynolds, Strange, 739. Ld. Ray. 1456. Fi 
1. Peere Wms. 181. where the point of this 29. Lucas #7. 85. 130. 3+ fr. 
caſe is explained at large, and all the caſes 7056. 2. Salk. 610. 
upon the ſubjeR collecked. — ee alſo 2. 


Cat 9. Flud againſt Penington. 
Michaolmas Term, 43, C 44+ Elia. Roll $34 


If a mneriff re- GCIRE FACIAS upon a judgment in debt againſt terre ten 
turnsſcire feci 4: O The ſheriff returns, gudd ſcire feci 5 B. tenenti unius ſs 
ad Se. And the ſaid J. B. comes and pleads that he is not tc 
non lenel. againſt the return of the ſheriff. —lt was thereupon demurred: 
e hae adjudged for the plaintiff, that it was not any plea, and unt! 
3''Mca 24. Plaintiff might have taken execution at his peril. 


27 Roll. Rep. 54 Mod. 134. 426. Ld. Raym. 854+ Salk. 40, 679. 


44. Eliz. In the Common Pleas. 


y Edmund Andetſon, Knt. Chief Fuftice. 
Thomas Walmſley, Z/q. 2 
George Kingſmil, E/q. Fuſtices. 
Peter Warberton, /g. | 


Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Nut. Solicitor General, 


—— — — 


Sir William Clerk's Caſe. Cart to 
CTION upon the caſe; for that one J. S. being outlawed at Q. If a ſheriff 
the plaintiff's ſuit, and a capias utlagatum awarded againſt be — 
a, directed to the defendant, ſheriff of the county of Bucks, re- returning a cap. 
nabe at ſuch a day, &c.z and becauſe he did not return the writ lag? or, Whe- 
+ ation was brought, and judgment againſt the defendant by non 8 2 1 
n informatus ; and upon a writ of enquiry of damages, damages contempt? 
ind to 40l. — And now W1LL1AaMs moved in arreſt of judgment, Ante, 624- 

an action lies not for not returning of the writ ; but he ſhould 
only amerced for his contempt. i. Vent. 268. 
And of that opinion were WALMSLEY and WARBERTON) for 32 90. 

dot returning this writ the queen's command is neglected, which 433. 
ought to puniſh. —But by WAaLMSLEY, if the party who ſues | 

t writ ſhews to the ſheriff che party who is to be arrefted, and 

irers unto him the writ, requiring him to make an arreſt, if he 

b it not, an action upon the caſe lies againſt him (a). But here (4 1. Bac. Ab. 
cat whether the party was arreſted, or that the ſheriff could 58. 

I him. Wherefore, &c.—KinGsMIL. Although the queen 

u puniſh the contempr, yet the party, having loſs by not return- 

| of the writ, may have his aétion alſo. And the clerks ſaid, 

© were many precedents that ſuch actions have been brought. 

berefore, abſente ANDERSON, adjournatur. Vide 21. Edu. 3. 


7TJ* Vo 


Robinſon, Vicar of Kimbolton, againff Bedel. | Carr 2. 


RESPASS, for taking of certain loads of wood ſet out for Non-preſenta- 


litaes, The defendant pleaded not guilty. The. plaintiff for mays _ 8 


ence ſhews, that in the time of king Edward the third the rec- jength of time, 
vas impropriated, and the vicarage then endowed, and inter is not preſump- 


the tit ; of tive evidence of 
hes of wood were allotted to the vicar. The defendant TE an 


„that lor 160 years laſt paſt there had not been any vicar pre- the reQory. 
ted there, until the plaintiff obtained a preſentation from the 


2 of lapſe; and ſo pretended, that in regard it had 
nue 


i 


12. Co. 4. 
( , a i k , Cowp. 102. 110» 
o long in this manner, that it re- united again to the 214. 


but Thr Coun informed the jury, that although a vicarage is 
4 taken out of the parſonage, and for the neceſſity thereof may 
we. * ſupply the parſonage, yet by continuance of time in 
* cating a vicar, which is the default of the parſon himſelf, it 
; 78 to be adjudged to be a diſcontinuance of the vicarage : but 
the c ought to be ſhewn of the reuniting thereof. Wherefore, 
to burt direction, the jury found for the plaintiff. 

*ULIZ, PART 11, Mmm Mellow 


Hilary Term, Bs 


3» Bulſt. 212. 


—— 


_ 
I 


| 
| 
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4 
1 
| 


874 | Hilary Term, 44. Eliz. In C. B. 


Cari 3. Mellows againſt | May. | 
| Trinity Term, 43. Eliz. Roll. 402. | 
If a leſſee for "TRESPASS. Upon a ſpecial verdict the caſe was, Rol, Ml 


. and his wife were tenants for life. Afterward the lefſyr 
three lives, it is indenture betwixt him and the ſaid leſſees, and J. their ſon, d 


a ſurrender of 3oth July, 21. Eliz. let it to the ſaid baron and feme, and their 


5 habendum a die datus indenturæ for their lives, and made livery 


ing the ſecond Eliz. ſecundum formam chartæ : and, Whether this be a good le 
leaſe is void, as or void ? and if it be void, Whether, notwith(tanding, it bea 


bei d 5 0 
ns few render of the firſt leaſe ? were the queſtions: 


A DAY foceme,s It was reſolved by ALL THE Cour that the ſecond leaſe 
Ante, 585. 766. void, foraſmuch as it is habendum 2 die datus ; and the livery mad 


605. " 8 . a 
, long time after it will not help it (a). But yet they heid that it un 
Me, K* ſurrender of the firſt leaſe, for the acceptance of the indenture in 


Lit. Rep. 144. contract and agreement to have a new leaſe, made a ſurrender of 


A _ 487. firſt leaſe (5): as if leſſee for life or years takes a leaſe at will of 
3. Bac. Ab. 461, fame land; and (as WALMSLEY faid) if leſſee for life or years u 


8 a grant of a rent- charge to be iſſuing out of the ſame land to be 

OW, Con, Preſently, it is an immediate ſurrender of the eſtate according to 

501. 571.732. Hen. 7. pl. 7. And it was adjudged accordingly. 

Powel on Pow- | | 

ers, 475 (a) In the report of this caſe in Moore, (5) In the cafe of Daviſon v. $: 
637-it is ſaid that the leaſe was with power 4. Burr. 2210. upon a queſtion, M. 
of attorney to make livery, and that the in- the acceptance of a ſecond leale operat 
denture was ſealed and delivered the DAV a ſurrender of a former Kale ?=the 
of the date, and the livery made a month al- of king's bench were clear and vnn 
terwards ; and that it was adjudged good, that unleſs the ſecond leaſe be rr, the 
becauſe the livery was executed after the ceptance of it cannot be conſidered 
day of the date. See alſo Banks v. Brown, impli:d ſurrender of the firſt. Se 
Moor, 759. Freeman v. Weſt, 2. Wilſon, Jones, 406. Lloyd v. Grcgory. 
165. in nc. Greenwood v. Tyler, Cro. 104. Watt v. Maidwell. 1. Bur. 


Jac. 563. Powel on Powers, 491. Wilſon v. Sewell, where this point h 
termined. See alſo 4. Geo, 2. C. 20. 


The Biſhop of Hereford againſt Scory. 
Trinity Term, 43. Eliz. Rell 1039. 


The defendant QECOND DELIVERANCE. The defendant avows for a 
avows upon 2 feuſant; for that the biſhop of Hereford, predeceſſor to 
biſhop'sleaſe plaintiff, let the place WHERE, 14- Elia. to the defendant 


aade by th g | 
— of two others for three lives, rendering 13l. 6s. 8d. rent, and 


the plaintiff for this leaſe was the ſame year confirmed by the dean and chap 
— 1 Ton and avers, that it was the uſual and ancient rent, and the! 
dean and chap- uſually demiſed, &c. The plaintiff replies, that this las 
ter; and avers parcel of the demeſnes of ſuch a manor, and uſvally before 


that it was at jeaſe retained in the hand of his predeceſſors for hoſpitalit7 


he uſual and | | 
—— confeſſes the leaſe, and how his predeceſſor died, and himſelf 
and the land ed biſhop, &c. and traverſeth quid fuit magit uſualiter do 


uſually demiſed. 1 
The plaintiff modo et forms, fc. prout, c. pt * 
replies, that it And it was thereupon demurred. For it was alledged d 


was before uſu- fendant, that the traverſe is to a matter not material; ot? 


r ay: common law a biſhop, with the confirmation of the 4 
As«euvz noc chapter, may demiſe any land without reſerving 20 * 
rei nes, the 32. Hen. 8. c. 28. takes nothing from the common 


ſnahter dim ſſa, | i 
Te. od pI was hcld good. Ante, 708. Co, Lit. 45. 3 Bac. Abr. 357 Doug“; } 


Cacr 4s 


i 
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4, rendering the ancient rent, and that it ſhall be good without 
*mation, &c. And the 1 E/iz. c. 19. reſtrains the common 
« that no leaſe or grant, &c. by biſhops (unleſs to the queen), 
t leaſes for twenty-one years, or three lives, whereupon the 
cient rent is reſerved, ſhall be good And this ſtatute is not a 
raint to any land; and therefore it is not neceſſary by this ſtatute 
che land ſhould be uſually demiſed, and therefore it continues as 
be common law; it being then a leaſe confirmed, is good, and 
traverſe ill, 


at 411 THE CouRT reſolved to the contrary. For although 
he common law any leafe by a biſhop, with the confirmation of 
dean and chapter, was good, and the 32. Hen. 8. c. 28. makes 


yithout any confirmation; yet the 1. Elia. c. 19. ordains, that 
e ſhall be good unleſs it be warranted by the 3 2. Hen. 8. c. 28. 
ouſts all grants and leaſes at the common law, and is a prohibi- 
wainſt them. And whereas the ſtatute appoints that the anci- 
rent ſhall be reſerved, it is thereby limited and intended that 
and ſhould have been uſualiy demiſed ; for otherwiſe the ancient 
cannot be paid for it. Wherefore the traverſe is good, and to 
nt material. And rule was given that judgment ſhould be en- 
| xcordingly 3 unleſs, &c. . | 


ill of 
Ars [2 


Eaſter 


o good by the biſhop only, which are made according to the ſta- 


875 


i more, viz. that the biſhop only may demiſe land uſually de- 2 navy 
=. 
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_ Eaſter Term, 

44. Eliz. In the Queen's Bench, 

Sir John Popham, Ant. Chief Fuftize. 

Sir Francis Gawdy, Kut. | 

Sir Edward Fenner, Kut. Juſtice 
Sir Chriſtopher Yelverton, Knut. 

Sir Edward Coke, Kut. Attorney Genera-. 

Sir Thomas Fleming, Kut. Solicilor General 

Carr x; Bellew again ſt Langdon. | 


| Eaſter Term, 43. Eliz. Roll 434. 
Conies are beaſts RESPASS for breaking his cloſe, and killing there trol 
one ang dred conies. The defendant juſtifies, for that be there 
cannot juſtify common appurtenant to ſuch an houſe by preſcription; 
driving 7 — becauſe the conies were there damage fen ſant, he killed them, 
— or KS jt was thereupon demurred. 
ſtroying their GoDFker, for the plaintiff, That it is not any plea; for 
burrows,damage gwner of the ſoil hath intereſt in them againſt all ſtrangers, and 
—_—_ commoner hath nothing to do bur to take his common writ 
feeding of his cattle there, and he ought not do deftroy they 
pa mpg. which the owner hath therein; and as the owner of the foil 
1 Roll. Ab. 405. have other cattle there, ſo he may have conies, and may 
. Sid. 2511 fiſh-ponds, and the commoner cannot deſtroy them. 22. tt 
— ny — pl. 59. 3. Hen. 6. pl. 55. And for this point in queſtion, i 
229. ; adjudged 29. Elia. in Old v. Cony in this court, that a conn 
_ 108. cannot juſtify the killing of conies there, &c. | 
4 Wi . War & contra, that it is a good plea; for the commoner 
1. Term Rep. no other means to help himſelt but by killing them, fort 
334. harmful to his common, and dig and undermine the ſoil, and 
from him all the benefit of his common if he ſuffers them to in 
and they are ſuch creatures whereof no man hath a proper!; 
being eſteemed as harmful beaſts, the commoner may well kil 
as he may kill foxes or other vermin. 1 
But ALL THE CourT, Porhau abſente, reſolved, thi 
See the caſe of Plea was not good, for the coney is a beaſt of warren, and pro 
Cooper v. as deer are, and are not to be compared to vermin and ibe 
— ſh, 1. Burr. the keeping of them by the owner of the ſoil is lawful, and the 
— ing them unlawful, and not juſtifiable. And it was adjudged 
plaintiff. : | 
Carr 2. | Holdringſhaw againſt Rag. 
| | Trinity Term, 43 Eliz. Roll 129 * a 
A man cannot "TRESPASS for entering into his houſe and taking of = 
3 The defendant pleads, guoad the taking of his £9%% 
33 of hi? guilty; quoad reſiduum, that the plaintiff was indebted ow 
ſervant, to de- ſuch a ſym ; and by licence of the plaintiff's ſervant, - J 
mand a debt. open, he entered to demand his debt, which is the {ane 
my The plaintiff demurred. — Adjudged to be no plea ; 4 
Plowd. 71. ſervant's licence is not to any purpoſe, and one cannot b 
a Ter. Rep. iss. another man's houſe by colour to demand his debt, 


being not ayerred that the maſter, who was the devi0t , 


K. 


[ | | 
Eafter Term, 44. Eliz. In B. Rx. 857 


1 the bouſe.— But GAW Dx conceived, that if it had been aver- Hor iin g- 
hat the maſter was then within the houſe, the plea had been may 

;. 2 in the caſe of 19. Hen. f. where one entered into the plain= R. d 
;park to ſhew him his evidence to avoid a ſuit betwixt them, it 


here allowed to be a good plea. Wherefore it was adjudged for 


dice glintiff, | 3 | 11 
Eden againſt Lloyd. Carty. 
| ok of 2 judgment in the common pleas. Action upon the An 4 


aſe tm pro regind, gudm pro ſeipſo; for that whereas he had a , fheriff for an 
,mert to recover ſuch a debt againſt J. S. and upon a capias ad eſcape upon a 
jaciendum he was outlawed, and upon a capras utlagatum the de- 2 — 
att, being ſheriff, took him, and after luffered him to eſcape, ſtate the as Ha 
plaintiff not being ſatisfied, &c. _ of the otiginal - 
de FIRST ERROR aſſigned was, Becauſe the action is brought 3 * 
um and the queen, whereas it ought to have been brought by teſt to have been 
elf only.— Sed non allocotur: for the perſon outlawed being ſuf- in another equn- 
o eſcape, it is as well in contempt to the queen as in prejudice Ante“ fatal. 


be plaintiff; and therefore the action brought by them both is COR On 


table. 30. . 6. 27. Aſp}. | . 1-Roll. Ab. 78. . 
- for corn? 85 he recites not the whole record, but begins; — | 1 
ue judgment, quod cum recuperaſſet, &'c.—Sed non allocatur ; for Cro. Jac. 361+ 1 
ith but a conveyance to the action, and therefore nor neceſſary to 533-619. : 
the the whole record; but it ſufficeth to begin at that which is the 1 c Je 

e of the action. 19. Hen. 6. 34. Hen. 6. | 3. Mod. 324. 

ay Abr, Becauſe the action is brought in Suffolk againſt the * SA 
. if of Suffolk for arreſting the defendant in the firſt action upon - ah. — 4 
n, it opias utlagatum, and ſuffering him to eſcape ; and the defendant 2. Hawk. 378. = 


: firſt action is named of S. in the county of Norfolk, and the ?: ak * 
tis ſuppoſed apud S. predict. ſo the arreſt is ſuppoſed in the 8 
j of Norfolk; and then it is tortious, and there cannot be any 6867. | 

r thereupon. — And this was held to be a manifeſt and iacurable 


and and therefore the judgment was reverſed. . 

inen | 
em Cox againſt Humphries. | ban 
kill Hilary Term, 44. Eliz. Roll 349 — 


ION for theſe words ſpoken of the plaintiff: “ His boy,” Words a&tion- | 
wnuendo one Ambroſe Latham, the plaiatiff's wife's ſon) hath able. 

mj purſe, and he knowing it hath received him.” It was 

, that an action lay not for theſe words —But adjudged that 

$ mantainable, Vide S. C. poſt. 889. EI 


Sir Edward Cleer againſt Parker. Car 5+ 
Michaelmas Term, 42. & 43- Eliz. Rall 96. | =_ 
ROR of a judgment in an aſſiſe. Upon a ſpecial verdict in g feofment 
&fzll the caſe thereupon. was, One Clement Hartood, having be made of land 
manors, conveyed two of them for a jointure to bis wife and 4 {he uſe of 


e preferment of his children; and afterwards inade a feoffment nay arr op 


on | — manor to the uſes and limitations of his laſt will ; all limit and ap- 

e in 8 being of equal value, and holden of the queen by knight- MP _ — 
% and afterwards by his will deviſed this manor : and, ſhall take by the 
eus 7 it vere a good deviſe of the entire manor, or of no part feoflment, and 
(od ? was the queſtion, | the will is only 


> oe, . 8. e. c. Co, y, 8. ©, Moor, 476. 567. 8. C. Cro. Jace 30. Ce. Lit. 21. b. 
1 OY 3 13 0 7. - . oor, »< = . . 9 24> . it. 2 1. a 
Þrvrave's note (1), p- 112. Moor, 236. — Ia . I LA g 
| t 
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cinen It was reſolved, that it was a good limitation of the entire mano 
ow and that he ſhall take it not as deviſee by the will; but, the feo 
ARK £&o N 


ment being to the uſe of his will, he ſhall take ir by the limitatic 
Hob. 160. and not by the deviſe ; for he cannot deviſe any part, having befe 
Hetl 35. limited two parts in jointure, —And therefore (the caſe being befc 
mon 3 Poe nau and CLEKK, Juſtices of aſſiſe) Por ax took this diff 
235 85 143. euce: If he had made a feoffment of all his land to the uſe of! 
Cro. J.c. 30. lait will, and after had deviſed that land by his will, the land beit 
— 1, holden in capite, it is a good deviſe for two parts, and the devil 
8. Vent. 196. ſhall take by the will, and the law ſhall conſtrue it as a diſpoſ 
3- Peer. Will. thereof by his will as owner, and it ſhall be good for two parts ar 
364 365. no more; for when the will may be conſtrued to take effed in ar 
160. - part, it ſhall be good for that part: but when a will is utterly void 
2. Woad's Con. convey an intereſt (as it is in the caſe in queſtion, becauſe he h 
$28" 1 on Pow. Before diſpoſed of two parts by an act executed for the benefit of 
ers, 111. wife and children, and the ſtatute doth not give him authority tod 
Cawp. 260. 651. poſe of more by his will), the conſtruction ſhall be, that the w 
ſhall not be altogether void, but that it ſhall be a limitation of il 

_ uſe upon the feoffment, and the deviſee ſhall take by the feoffmer 

for otherwiſe he ſhould not take at all. Wherefore it was refoly 

and adjudged accordingly againſt Sir Edward Cleer. 

' He brought a writ of error, and aſſigned error in this matter 
law.—And it being moved, and no other error opened than this m 

ter in law, PorHaM, FENNER, and YELVERTON(Gawpy abſent 

held, that the firſt judgment was good; and gave rule according 

that the firſt judgment thould be affirmed, unleſs other matter we 
3 ſhewn by ſuch a day. At which day Sx1G moved other caul 
ed again in Tri. And it thereupon was adjourned (a). 6. Co. 17. b. 


nity Term, 1. Jac. 1. and determined for the defendant in error, that the firſt judgment ode 
affirmed. Cro. Jac: 31. 


| Fountain againff Rogers. 
Ces. 
a0 Thou = a AC ION for theſe words: Thou art a rebel.” — It was dem 
* rebel,” are red upon declaration: and without argument adjudged for 


not actionable. . 
Ante, 621. defendant, that the words are not actionab 


1. Roll. Ab. 69. 72. 1. Sid. 132. i ; 
Cat 7. 15 Brook agaiaſt Wile. 
Michaelmas Term, 43. 44. Eliz. Rol! 
In flander, the AET ION for theſe words: „Thou art a pocky knave, get t 
meaning of « home to thy pocky wife, her noſe is eaten with the pol 
— 2 It was moved after verdict that the words were not aftionadle; 
tained by the it ſhall not be intended by them that he is infected with the F RENC 
import of their Ox, and otherwile the action lies not—But aLL THE Col 
Ante, 648, held the action was maintainable ; for the word cannot be e ro 
intendable, but that he bath the French diſeaſe ; for it ** 
er 43. tended he is accuſed to have the ſame diſeaſe which wm 5 
1. Sid. go. and that the words purport that he hath the * 6 
Cr». Jac. 430. ing that his wife's noſe was eaten with them. Wh 
9 adjudged for the plaintiff. 
Palm, 64 Ld. Raym. 310. 


— 


Pay's Caſe. 


- Carr 8. 2 8 ** 
A deviſe from [Joo a ſpecial verdi& the caſe was, That one devied 
= —— / to J. S. from Michaelmas following for five years, tet 


; be 
inder alter in fee, the remainder is good as an executory deviſe, though the teſato 
2 EL 4" 206 Ty Av Ns 1. Lut. 798. 2+ KolL Rep. 197 · Palm * 
Salk. 229. 1. N Caf. 185, Fearhe, 303. 432. 
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ker to the plaintiff and his heirs ; he died before Alichaelmas : the Pay's Caer. 4 


. was, Whether this were a good remainder becauſe it * | 
174 enure inſtantly by his death? for it may not begin until Swinh. 189. S -u 


: . * 2 8 2. Com. Di +» AT» 
icular eſtate, which was not to begin till after Michaelmas, B+ 4 2 27 c 


— 


. . Powel on Dev. 
' freehold cannot be in expectancy.— But ALL THE COURT 258. 


that it very well might expect; for in caſe of a deviſe, the 2. Peer. Will. 250 


! 


1% in the mean time thall deſcend to the heir, and veſt in him. 44 
i-refore, without argument, it was adjudged accordingly, and 


the remainder Was good. 


Skidmore againſs Winſkon. . _ cas g. 
g by an adminiſtrator. After verdict it was moved in arreſt It is — 
of judgment, that the declaration was not good, becauſe he ages er ro 
uns Cat adminiſtration was committed unto him by the biſhop of ſtrator to ſhew 
Dvds; and he faith not (oct illius prdinarius, nor cui admini- the — were 
wi; perfinu l. — Sed non allecatur ; for it is intended that he is the Fiſhop, __ 

up; and ſo is the common courſe of declarations, unleſs the Ante, 791. 
mivittration is alledged to be committed by one who hath a pecu- 1 
r jurifdiction. 1. Lut. 405. 3. Bac. Ab. 442. 1 Salk. 38. Dougl. 4. 
SLconDLY, It was moved, that the venire facias is awarded to n faciar. 

chard Hancach, coroner, where a challenge was put in againſt | 
another coroner there: and it may be there are more coroners Plowd. 77: a. 
re belies him who is challenged : ſo it ought to be awarded coro- 

nur generally, with a clauſe that the coroner who is challenged 

f intromittat. — Sed non allocatur: for it ſhall not be intended 

re were any more coroners beſides them two, unleſs it were 


m; and then the writ awarded unto him by his proper name is 


! — 


r 


22"; Ss 


Baſpool againft Long. = 
Trinity Term, 42. Elia. Roll 289. r 
ON a ſpecial verdict the caſe was found, That the cuſtom of A cuſlom, that 
the manor of N. was, that if any copyhoider ſurrendered to it thu furcen- 
bc uſe of another and his heirs, and he to whoſe uſe the ſurren- wares Se gn . 
er was made, did not come at the next court before three procla- take ie up at 
ations made thereof to take it, that he ſhould be barred, and The next court 
at the lord ſhould ſeize it as forfeited. And they further find, _ - "—_— : 
at one IL. was copyholder in fee, and ſurrendered it to the uſe meat ood, 
{himſelf for life, and after to the uſe of the plaintiff and his heirs; claim of a te- 
d that at the next court there were three proclamations made, hall ee 

ö 1 all not bar 

c. and none came to claim it; whereupon the lord ſeized it as him in cemain- 
"cited, and at the next court granted it to the ſaid I. in fee, der. 
40 was admitted accordingly, and died ſeiſed; and that it de- 5 
ruled to the defendant, upon whom the plaintiff, being admit- 1. Roll. Abr. 
© 3 in his remainder, entered.” 5 8 
| le ſole queſtion was, Whether this cuſtom to bar an eſtate in Moy, - | 
fur default of claim after proclamations ſhall extend to bar an ©» 369. 
te where the remainder is expectant upon an eſtate for life? 5 70 U 45 
A wHOLE CourT, without any great debate, held clear- 4 114d. Ab. 331. 
eee which goes in deprivation or in bar of an , prey _ 
+ Y taken ſtrictly and that the non-claim of the tenant 7 © rs 
* - = 19 him in remainder, nor ſhall make a for- 

keg Ml te, But Poenam faid, that a cuſtom which goes 
1 maintenance of a copy hold eſtate ſhall be taken fa- 

„ And therefore ic was relolved, that where the cuſtom 


was, 
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BaerooL was, that he might ſurrender to the uſe of one and his hei 
Tr render there to the uſe of himſelf for life is good e : 


for the benefit of his eſtate, to which the cuſtom m 

Ante, 598. And another caſe was cited, . rinity Term, 39. prog I | 
twixt Redſal and Lacon, that if a copyholder for life i Ls 
it ſhall not forfeit the eſtate of him in remainder, Wherefor * 
adjudged for the plaintiff. e 


CAsR 11. The Lady Shandois again ft Simſon. 
N Trinity Term, 43. Eliz. Rell 587. 
= wee H of a judgment in the common pleas, where the plaint 


to embroider a declared in debt for 2561, upon ſeveral retainers to embry; 
wn for the i wns. 1 
— of hir * 


Bars Ar" The FixsT ExROR was, That the plaintiff's declaration was n 

debt — . good, becauſe he declares (inter alia) that the defendant retgined li 

— ſuch a year, day, and place, to embroider a ſattin gown for a mai 

the labour. ® ſervant of her daughter's, and to take for the ſame 408.; and i 

Ante, 515 embroidering of another's gown is nat a good conſideration.— ddt 

3 allacatur: for inaſmuch as he did it upon her requeſt, it is a tufi 
2. Roll. Rep. 97, ent conſideration. bp | 

2.Com.Dig.638. YECONDLY, it was alledged that debt lies not in this caſe, but 

- — Ab. 20. aſſumpſit only; for here is not any contract bet wixt them, vor 5. 

pro quo: and therefore Nel/on's Caſe, 28. Eliz. was cited, that whe 

one retained Nelſon to be attorney for another in ſuch a ſui, 

agreed that he ſhould have ſo much for his labour; he brought de 

againſt him who retained him, and not againſt him for whom he 

retained: and it was adjudged that it lay not, for it is not any d 

tract between them; but an aſſumpſit lies only becauſe he became 

his requeſt the other man's attorney.— Sed non allocatur: for be 

the embroidering of the gown at her requeſt is ſuthcient, and i 

at his election to have gebt or unit; as 37. Hen. 6. pl. 8. 3 E 

4. pl. 21. 7. Edu. 4. pl. 26. Dyer, 347. and 337. Wooton's Gig 

A venue need THr1RDL. y, Becauſe there is not any place alledged wher: | 

83 2 ſhould embroider it, nor that it was done before the action brought 

conſideration is and it was traverſable, that he did not embroider it; and tht 

not FREcMtory there is not any place for the denuẽ. Wherefore the declaration 

1 not good. Sed non allocatur : for he cannot traverſe, but ougii 

Carth. 256. have pleaded non debet: and he need not alledge the place vt 

Eur he did it, for it may be done in divers places; and it ſhall be! 

Car. ®. c: - tended to be done where the retainment was : and it is not regu! 

that the time of the embroidering thereof ought to be precils) 

ledged; for it ſhall be intended to be before the action dro 

otherwiſe he could not haye had his action. And the proto 

taries of the common pleas certified, that it was not their cr 

to alledge the day or place of the performance of a contri 

Wherefore THE CourT held it to be well enough; * 

the caſe is here, where the party defendant did not take very 

upon, but let paſs the advantage thereof, and is condemned 

nihil dicit, as here The was. | 

A declaration FoUuRTHLY, Becauſe he declares that the defendant tet 

for workand la- ed him ſuch a day, year, and place, to embroider 2 $9 


Ang. black velvet, taking for it 10l.; and he alledgeth that he 


pr perty it was broitiered it, but faith not that it was the . # 
—_— or what gown he made: and it may be that it was tue 
« Com. Dig. 360. | rr IA en * | 4 


if's gown, and then there is not any cauſe of aftion.—Sed non $nanvos 
for the plaintiff need not take notice whoſe gown it _ .2gainf 


glbcotur : Stur tox. 


-. but it ſufficeth for him to embroider the gown ſhewn him: 

and it ſhall never be intended, that it was the plaintiff's gown 

ich he was hired to embroider. Wherefore the judgment was 

mig ed. 8 

Dighton againſt Bartholomew. a Carr 12, 
| Eafter Term, 42. Eliz. Roll 269. | 


RR OR of a judgment in native habends, The error affigned On a non-ſait 
E For that the plaintiff ſued a nativo habendo, and after a 1 in n 
e facias quelam; and at the day of the return thereof, the }abende, the 
llintiff appeared not; and a final judgment was entered againſt — — 
in, and that the defendant ſhould be quit for ever: whereas it Ante, 778. 853. 
ght to have bern only a miſericordia, where the plaintiff is non- ,, 8 0 
ted before appearance ; and ſo be the precedents, Hil, 12. Hen. 6. 
317. where the judgment in ſuch caſe was. in miſericordid only 

ad not final, —And of that opinion were THE WHOLE CouRT. 

Vbereſore, for this, it was reverſed. Vide 6. Edw. 2. pP J. 


2. Ed. 2. and 19. Edw, 2. tit. C6 Villanage,” 26. 28. 32. 


aint 


bro. 


Fas n 
ed hi 
| Maid 
nd i 
Seq n 


lufg 


Walter Rippon againft Richard Norton. Carr 13. 


| SSUMPSIT. Whereas one John Norton, the defendant's ſon, A promiſe in 
aſſaulted the plaintiff, and offered to itab him; and alſo — — 

wlted one Richard the plaintiff's father, and offered to beat tiff and his 

2; whereupon the plaintiff's father complaiaed to Sir Anthony father wauld 


dmay, juſtice of the peace, and required the ſurety of the — — Wy" 


came xe, and offered his oath, that he feared bodily harm, &c. ; that thepeace againſt 
for he conſideration the plaintiff and his father would deſiſt from any — — 
and it ther complaint, and that the defendant's ſon ſhould no further — — 

3 troubled concerning it, the defendant aſſumed, that his ſon je. 

Laſt ad keep the peace towards the plaintiff, and alſo towards his Ante, 849. 

her? ver: and alledgeth in fact, that they, truſting to this promiſe, Yelv. 1. 

cou dot praceed in their complaint; and that, notwithſtanding, the 9 Co. 9 

nd the ſendant's fon had aſſaulted the plaintiff, and beaten and wound- 


ration him, 


oupht Upon non aſſumpſit pleaded, and found for the plaintiff, it was 
e whe aledped in arreſt of judgment, that the ſtaying and forbear- - 


of the complaint was not a ſufficient conſideration ; as alſo 
the complaint was made by the father, and not by the plaintiff, 
| therefore he had not any cauſe of action; and that the defen- 


brow t's promiſe for his ſan ſhould not bind him. 

rothot "WM ALL THE Cour reſolved, that the declaration was good: 

r (00 there being cauſe to procure the ſurety of the peace, the ſtaying 
otra feof is a ſufficient conſideration ; and the complaint of the one 
ecialy ficient for the other; and that the father hath good cauſe to 
ye the e that promiſe for his ſon: and if a mere ſtranger had made 


a promiſe in behalf of the defendant's ſon, the plaintiff, re- 
$ thereupon, did forbear the proſecution of his complaint, 
| + alterwards damnified, it had been good cauſe of action; 
. p againſt the father, who made the promiſe for his ſon. 
"ore it was adjudged for the plaintiff (a). 


) An aQion had been brough i iſe i i ? 
: ght on this promiſe in M. T. 43. & 44 Eliz. by Richard 
(9 the judgment atreſted—Ante, $45. = hh 1 | 
ton 


Eafter Term, 44. Eliz. In B. R. | 881 


- 
—— cas ——-— Y 


| 
q 
h 


—_ 


* 


SAE — SR te T_T 


Lind he, „ 
F 


882 = Faſter Term, 44. Eliz. In B. R. 


Carr 14h Eaton againft Ap-Harry, 
Error for an RROR of a judgn.ent at the ſeſſions at Denbigb.—The ere 
omiſſion in the was aſſigned in hoc, That in an ejefione firme of land in 1) 
— to the bigh-Lewelling and 1/tred-Canon, and not guilty being pl | 
re facias. k , 2 ng Pleaded, 
| venire facias was awarded de vicineto of all the vills ; and the ſheriff 
1. Co. Dig. 33% returned it in this manner, ** executio 1/lius brevis patet in guody 
% panello huic brevi annexa; and the panel was made in this 
manner, ** nomina juratorum de vicineto de Denbigh. Lewelling t 
« [/tred (omitting Canon), inter, &c,” And it was alledged to be 
an ill return; for from one of the vills, viz. from Hered- Canon, nt 
juror is returned. as ; 
Gawy and YELVERTON hell it to be well enough; for whe 
the writ is indorſed executio iſeius brevis, fc, it ſhall be intended i 
be duly executed in all points; and Iſtred and Iſtred. Canon ſhall be i 
tended to be all one. The addition alſo of the viſues upon the top of 
the panel is not uſual, and it is but ſurpluſage, and ſhall not hurt 
But FENNER e contra: for although that if there had not bett 
an addition upon the top of the panel, the writ ſhould have bee 
intended to be well returned, by reaſon of the words indorſe 
therrupon; yet when now it appears to the Court of whar vill 
he returned it, and he did not do it according to the writ, it is i 
as if he had omitted one altogether ; and Iſtred thall not be take 
for Iſtred- Canon, but for another vill. Wherefore he conceive! 
it to be ill. — Et adjournatur. | 


By 18. Eliz c. 14. and 4. & 5. Ann. c. 16. no jud ment in any court of record ſhall! 
ſtayed or reverſed by reaſon of any imperict or jaſufficicat returu. Sec allo a1 Jac 
c. 13. and 16. Car. 2. c. 8. 


Can rg, Chambers again Hubbcrd. 
2s. lf a man be- A SSUMESTT. In conſideration that he, with 7. S. would 
come bound come bound for the payment of ten pounds to the deſenda 
1 the defendant aſſumed to do ſuch an act: and alledycth | 
inſcribed in the fact, that he with J. S. became bound in twenty pound, 
body of the conditione ſubſcript4 pro ſolutione decem librarum. The dclendat 
apr es — pleaded, non deventrunt obligati modo et forma, Ye. The jury fo . 
that he became quod devenerunt obligati in this manner, . Noverint univerſi n, & 
bound cum cam 66 chligari to the defendant in decem libris folvend. Sc. Et þ de 
ditiene SU B= yy Hh 3 : St 2 * 7 
cn Ta, be vim in ſolutione, tunc obligamus ms in 20l. &c. ſo it is 
good? a condition inſcribed in the obligation itſelf, and not ſub,cried 

and, Whether it was found for the plaintiff or not? was the quelt6 

PorHamM and Gawopy held, that it was found for the plaintiff 

for the ſubſtance of the declaration is found, and tlie md! and 

formd are not much material, although it be alledged in the deck 

tion they were obliged in conditione ſubſcriptd : as where the co 

| tion of an obligation is, that he ſhall not commit waſte; 1 
Dyer, 115-b. brought, &c. the waſte was aſſigned in ſuccidende 20 guercss 
iſſue was, non ſuccidit 20 quercus, modo et formd, Ec. and the 

found, quod ſuccidit 10 quercus ; it is found for the plaintiff. - 

the ſubſtance being, whether they were obliged to pay cl. t 

| being found, it is well enough. 
10. Co. 131. 8. But FeNNER and YELVERTON 2 contra, For in 0 28 
upon the caſe, he. ought to declare the truth of the caſe, and 

to vary therefrom in any point ; and if he varies, he fails. # 


there is pot here any ſuch obligation as he declares, for * 


. 


— 
” 
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id was parcel of the obligation itſelf J but the condition ſub- Caaunrze 
id or indorſed is no parcel thereof. Wherefore: it is not the 1 againſt 


ne obligation whereof he counts. Et adjournatur. © 


| Chicbely againff Barker. Carr 16. 
riff CTION for thele words: “ Thou haſt forged a reconuſance words action- 


1 


UVS BER 5D. 


ton lay; for “ forged” ſhall be intended « falſly certified; and — 
| taken” thall be intended for “ acknowledged :” and the plain- 

if being a juſtice of peace, who had authority to take reconu- 

ances, it is a great flander unto him. And adjudged for the 

milf. | 


The Lord St. John againſt Brandring. Can 17. 


Gant, as executor of the heir, who was to pay a relief. After © lord of a ma- 
dict, the iflue being upon the tenure, and found for the plaintiff, gh ©: ApS He 
was moved in arreſt of judgment, that the executor of the lord, debt for a relief 
maintain an action of debt for a relief due to the teſtator.— heir. - 
xx Cour T held clearly, that he might by the letter and intent Noy, 43. 
the ſtatute; it being a duty to the teſtator, although it be not 3. Co. 66. 
annual ſervice. | | Latch. 38. 94. 
SECONDLY, It was moved, that debt lies not againſt the execu- See Mr. Har- 
of the heir, it being a perſonal duty by the teſtator, no more grave's Co. Lit, 
m debt lies againſt the executor of the warden for an eſcape $3 *, K b. 
tered by the warden. THE Cour held, that the action well ths 
; and that the cales are not alike. For in the one cale, the tei- 

i was chargeable for a perſonal wrong, which died with his 

non (a), and is chargeable by the ſtatute law; which charge thall (e) See Cowp. 
fall upon his executor. But in this caſe, the teſtator was 37** 

aged as for a duty due by him, for which he could not have 

ged his law 3 therefore his executors are alſo chargeable. And 

vas adjudged for the plaintiff. Vide 26. Hen. 7. pl. 1. 28. Hen. 8. 

r, 24. 7. Hen. 6. pl. 13. 11. Hen. 6. pl. 15. 


Cox againſt Crapnel and his Wife. 50 Casx 18. 


fe CTION of trover againſt them, ſuppoſing the trover by both In trover again 
1s f during the coverture, and the converſion . by the eme only. huſpand and 


wife, for con- 


ri ie Cefendants plead, qued ipſi non ſunt inde culpabiles. After ver- 
tor the plaintiff}, it was Alert arreſt of — that in- uy the ifs 
uch as the declaration doth not charge the baron with any fort, muſt be by er 
t only the feme, the ifſue ought to have been, 90d ipſa non ef! * 318.82 
culpobilis,— And of that opinion was 4L LI THE Coo Rr. Noy, 4. o 
berefore it was awarded, that the iſſue was ill, and that they thould e 
fad: and ſo they did. —NoTE, A repleader after a verdict (a). 855. 
2 3 1 140. 2. Salk. 579. Strange, 847. 5. Com. Dig- 155, 
| Riches againſt Bridges. C200 26 
SUMPSIT. For that - — indebied to J. S. in twenty 2 e 
combs of barley, to be delivered unto him af ſuch a day, in vide Heri 
| rg that he would deliver it to the defendant before the 4 of 
5 * ow, and promiſed to deliver it at the day goods being lav- 
8 1 geth in fact, that he delivered it to the defendant, y 
endant had not delivered it to J. S. It was moved in would after- 
wards deliver them to B. Ante, 21 8. 380. Yelv. 4 — Cro. Jac. 667. 
arre 


« taken before Fiſher and others.” —And adjudged that the able by intend- 


EST as.cxecuter to Lord St. John, deceaſed, againſt the defen- The exccutor of 


ther by the common law, nor by the ſtatute of 32. Hen. 8. c. 37. againſt the exe- 


livered to A. he 


—_— © 
E n Y 


— 
4 IO 
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'Ricnzs Arreſt of judgment, that this was not any conſideration to dey 
ogeinfs the ſame corn which he had received, for he cannot have an uf 
Buivors of it, nor any benefit by it. | hs 
But THE WHOLE Cover held it to be a good conſideration: f 

in regard he received it, and made ſuch a promiſe, it ſhall be i 

tended that he had ſome benefit thereby, viz. that he had the betie 

credit to retain it in his hands; or otherwiſe he would not mats 

ſuch a promiſe : and if by any intendment it can be, the lr 

will well intend it. Wherefore it was adjudged for the plaintiff 

NoTE, Afterwards upon a writ of error in the excheque 

chamber, it was reverſed for this cauſe ; For that there was n 

any ſufficient conſideration whereof the law takes any regard. 


Can 26 Devent againſt Popham. 
Trinity Term, 43. Eliz. Roll 157. 


Aples in abate-TRESPAS8 of battery; wherein he declares againſt the deſa 
ment for a dant nuper de C. in comitatu S. Chandler. The defendant plea 
— * _— in abatement of the writ, that he, the day of the writ purcha(: 
the addition it was a gentleman, &c. Et hoc, Wc.—And it was thereupon damut 
_ red: and held by aLL THE Cour, that the plea was ill, becaul 
14 Kues. pl. is he did not traverſe that he was a chandler ; for if a gentlema 
Stran. 556. 8:6. will occupy any trade, he may be called and written by the nany 
Ld. KZ. 15, of his trade, and not gentleman, Wherefore it was adjudged { 


3-Ter.Rep-185. the plaintiff, 


Eaſter Term, 
44. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, K'zt. Chief Juſtice. 
Thomas Walmſley, E/g. | 

George Kingſmil, E/g. Fuſlices, 
Peter Warberton, E/q. | 

Sir Edward Coke, Knt. Attorney General, 
Sir Thomas Fleming, Knt. Solicilor General. 


ci. Williams again Green. 

Trinity or Eafter Term, 43. Eliz. Roll 1431. 
A deed cannot | Þ and upon a bill. The defendant pleads, that the fad | 
be delivered to was delivered to the plaintiff as a ſcbedule, upon condum 
— — —_ that if the plaintiff delivered unto the defendant an horſe upon ſe 
Sed vide ante, à day, that then it ſhould he his deed, otherwiſe not; and that 
835. plaintiff had not delivered the ſaid horſe unto him; and ſo mnt 
2- Roll Ab. 27. fachim.— And it was thereupon demurred : and reſolved by” 
21 * wHOLE Cour to be no plea; for a deed cannot be delivered 
| Hob. 246. the party himſelf as an eſcrow, becauſe then a bare averment 
8. Co.137- aut any writing would make void every deed. Wherefore" 
4 7% 36 4 adzudged for the plaintiff. Se Whyddon's Caſe, ante, 5 20. 
Cro. Jac. 66. 6 Nod. 248, Shep. Touch $6. Gra 
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Gravenor againſt Mete. 
Trinity or Eafler Term, 43. Eliz. Roll 431. 
CTION of the caſe upon deceit. For that he ſold unto him In an aQion nee 
A two oxen, and warranted them to be ſound, et ab/que infirmi- founded in con- 
late, ubi revera non fuerunt, c. The defendant pleaded not guilty, me. . 
«nd the jury found him guilty for the one, and not guilly for the good tho! it 
uber. And it was now moved in arreſt of judgment, becauſe the varics from the 
rranty alledged was joint; and now he is found guilty but of iſſue. 


2 Cann 2. 


be one, and therefore it is not the ſame warranty.— TE Cov Carth. 228. 
dad it to be well enough; for the action is not founded upon the Oro. Jac. 630. 
$ 10 ntraft, but upon the deceipt (a). Wherefore it was adjudged for Cowp. 826. 
e plaintiff, | | | 
ö (%) Caf. Temp. Hard. 55. 1. Term Rep. 133. 3. Term Rep. 51. 


Colhrook again Forſter. | Cart 3- 
Eaſter Term, 44. Eliz. Roll 3012. | 

EBT upon an obligation of 20el. The defendant pleaded, 940d ſlvit pen 
L that after the day of the writ purchaſed, viz. ſuch a day, _ lite is no 
ud D. he paid unto the plaintiff 60l. parcel thereof, which he \®, que 
xeived. Judgment de brief, &c. And a ſpecial demurrer was producing the 
hereupon, becauſe he ſhewed not any acquittance, or releaſe 2 a 
ſilying it.— And without argument it was adjudged for the t- (455)-697- 


Huntgate againff Meaſe and Smith. "PW 


Trinity Term, 42. Eliz. Roll 1804. | 

EBT upon an arbitrament. The caſe was, that the plaintiff Several on each 
on the one part, and the defendants on the other, ſubmitted fide ſubmit _y: 

temſclves to the arbitration of J. S. ſo as the arbitrament be made wee = 

d publiſhed wtrique partium prædict. before ſuch a day. It was ge portium; it 

de, and publiſhed to the plaintiff, and to Smith, one of the de- 5 06 nm 

ndants ; but it was not delivered and publiſhed to Meaſe : and, nb. FED 

Whether this were a ſufficient publication thereof? was the queſ- Ante, 737. 

jon upon a ſpecial verdict, 8. C. Moor, 642 
[ue wHoLE CourT held it to be no ſufficient publication S. C. a 

the arbitrament, according to the ſubmiſſion ; becauſe it ought 104. 

 bave been delivered omnibus partibus ; for it oùght to be perform- 5 -— =p» wo 

| by every party: and this word © utrigue” ſhall be expounded Cro. Jac. 324. 

aratim, and not conjunctim. Wherefore it was adjudged for the ©r9- Car. 6. 


kendants, 
Docket againſt Voyel. 
Michaelmas Term, 43. © 44. Eliz. Roll 954. 


\ SSUMPSIT. Whereas the defendant, 1oth May, 40. Elia. in Afempft will 
conſideration that the plaintiff, at a certain day then paſt, not lic upon a 


the defendant's requeſt, had lent unto him 3ol. for ſuch a time; Rich inveſt 
1 the defendant aſſumed to lend unto the plaintiff upon requeſt and — 
for a year, or otherwiſe to give him 40s. The plaintiff alledg- Ante, 442. 715. 
that the defendant did not lend him zol. licèt reguiſitus, Wc. —— —_ 
* Pay the ſaid 30s. And it was thereupon demurred ; becauſe Pyer, 9g 


2 ation was paſt and executed, and the conſideration and 1. Roll. Ab. 11. 
"ic ought to go together; or elſe it ought to be a conſideration 7 1 


a | . Leon. 98. 
mung. — Wberefore for this cauſe it was adjudged for the 3: Leon. 1 1 1. 


es, 


al, 


Cat 8. 


Acndant. . Yelv. 40. conire- 


Parham 
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cl 6. Parham againſt Norton. 
Michaelmas Term, 43. & 44. Eliz. Roll 915. 
| er EPLEVIN. The defendant made conuſance, as bailiff of & 
eſtop the lord Fulk Grevil, for 10s. for an amercement, and for 208. for rent 
fromaſterwards and for 20s. for a relief. The plaintiff quoad the 108. for the 
lief incyent to amercement ſaith de injurid ſud proprid, and traverſeth the preſcr 
the ſervice. tion to hold court, and to amerce; and guoad the 20s. for the 
1 rent, quod paratus fuit, et obtulit J. S. ballivo Dni. F. G. vho 
* Co. Dig. $14; fuſed it, and that he yet was ready; and guoad the 20s. for 
1. Salk. 108. relief he faith, that the tenant died ſeiſed, and the land deſcends 
Covp. 243-245-unto two daughters, who, together with their huſbands, enfeofl 
the plaintiff; and that the lord, knowing of that feoffment, bu 
accepted the rent from the plaintiff at ſuch a Feaſt ; and demanded 
judgment, whether now he ſhould have a relief (a). The defe 
dant, quoad the firſt plea, for the amercement, demurs; quoad thy 
ſecond plea, for the rent traverſes the refuſal 3 and iſſue was joined 
thereupon. Quoad the third, for the relief, he demurred. 
And ALL THE Courr reſolved, that the bar for the relief n 
inſufficient, and that the acceptance of the rent was not any ei 
cluſion to have the relief: becauſe the relief is not any ſervice, h 
| a fruit incident, and adhering to the ſervices. 

Ante, 748. Tat CovukrT held, that the avowry for the amercement ws i 
Co 3.66.a. ſufficient ; becauſe it was not alledged in fact, that the plaintiff d 
5 — appear after ſummons ; but quod preſentatum fuit per homagu 
2 that he did not appear: and that the iſſue joined upon the refu 
was ill; but it ought to have been joined upon the ten 

Wherefore a repleader for that point was awarded. 


(a) For the nature and ſeveral kinds of c. 24. for the alterations made in thi{ 
reliefs payable by ſoccage tenants, vide cics of tenure. 
Co. Lit. 93- a. note [2]. But ſee 12. Car. 2. 


can 7. Hardman, Executor of Agnes Hardman, again Jolu 
Hardman. e 


Hilary Term, 44. Eliz. Roll 427. 


By what words TYEBT upon a bill obligatory. For that the defendant 
pins 79 e debere, et promifiſſet ſolvere eidem Agneti 10l. at any time att 
may be created. the feaſt of $:. Bartholomew, which ſhould be in anno 1600, qu 
22 Ed. 4. pl. a l. a. cungue the faid A. ſhould require it, if the ſaid 4. odtunc 
2. Roll. Ab. 146. /yperſtes ;, that the defendant, licèt ſæpiùs requifitus by the laid 
— = after the ſaid feaſt, viz. ſuch a day, &c. had not paid it. 
ite, 729, | 211 . 
561.63. defendant demanded oyer of the bill, which was, * MEM0RI 
—_ 667 „ DUM, that I John Hardman the younger do acknowledge u 
8 « ſelf to owe, and do promiſe to pay to my mother Ag 
1. Leon. 25- ic man, the ſum of 10l. at any time after the feaſt of St. Bui 
7. Ven. 18. 4% mew, Whenſoever the ſhall require the ſame, if my ſaid moch 
3. Mod. 5 « ſhall be then in life: for the payment whereof I bind myſt 
5. Co- Lip. 278. « heirs, executors and adminiſtrators, 222 Hardman the eli 
. Bac. Abr-692- my father, by theſe preſents, &c. In witneſs, Qt. A 
thereupon demurred: and adjudged for the plaintiff; and d 
was a good bill to Agnes by the words in the firſt part of the 
and the words which oblige him to Fohn Hardman, jemr, u 


laſt part of the bill, are void. | Gi 


4 
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Cibſon againff G. Brook, Executor of Will. Brook. Car 8. 
Hilary Term, 44. Eliz. Nell 1324. 


CIRE FACIAS, upon a judgment given againſt an executor If a ſcire faciae 
D in debt, and damages de benis te/tatorir ft, &'c. Et fi non, pro damnis, be awarded 
bonts propriis.---The defendant pleaded, d alias poſt primum 2 
dium redditum, the plaintiff had ſued a Heri facias againſt him cauſe why a 
pon that judgment, upon which writ the ſheriff had returned ferifacia! de. 
ulla bond teflatorir, Oc. nec aliqua bona propria. And afterwards, oe 
pon averment made to the Court, quod devaſtavit bona in London, returned, ſhould 
ſpecial writ of Feri facias was awarded to the ſheriff of London, to _—_ NN 
mquire / devaſſavit ; and the ſheriff returned the inquiſition, quod and —— 
ra teftateris devenerunt to the hands of the defendant after the on a demurrer 
ſtator's death, to the value of 1ool. which he had converted to 5 — «hg 
s proper uſe. Whereupon a /cire facias was awarded againſt him, be — 
ſhew cauſe guare executionem, c. And he appeared upon it, plaintiff cannot 
nd pleaded guoad damna, quod non potuit dedicere executionem et judi- IG 5 
un ſuper inde; et guoad the debt, quod reins inter mains. And it was general ſcire fa- 
tereupon demurred ; and adjudged for the defendant, (quod vide cio, but muſt 
e, fol. 859.) prout per recordum prædictum remanent” in ſuo robore _ , ele 
mme reverſat. plenius apparet. And avers the debt in this record Ante, 859. 

d in the ſaid record and the perſons to be all one; et gudd 

{ls alia bona gue fuerunt teflatoris, after the day of the purchaſe of 


firſt writ of ſcire facias huc uſque devenerunt unto his hands. 


— — 


— *- + TRAPS A : 2 wo 9 * 
— . E . 


It was thereupon demurred: and held by THE w HOLE CouRT, Ante, 692. 
at this general ſc:re factas upon the firſt judgment was not good; 0. 
it is barred by the judgment in the firſt /cire faciat; but if that 

erwards any goods had come to his hands, he ought to have had 

pecial writ, reciting this matter, that after this judgment aſſets 

come to the defendant's hands, and to have prayed execution 

them: as upon pleinment adminiſtravit aile's is found for part, 

afterwards aſſets came unto them. Wherefore it was adjudged 

the defendant. 


m_ Trinity Term, 


44. Eliz. In the Queen's Bench. 


Sir John Popham, Kt. Chief Juſtice. 
Sir Francis Gawdy, Kut. 
Sir Edward Fenner, Kut. Fuſlices. 
Sir Chriſtopher Yelverton, Kit. 

Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Knt. Solicitor General, 


. Dawes againſt Bolton. 
Hilary Term, 44. Eliz. Roll 
To charge a CTION upon the caſe for theſe words: “ Thou art a kn 
— oy” « and haſt received ſtolen ſwine, and haſt received 
ſtolen goods, « ſtolen cow, and thou kneweſt they were ſtolen.” 


wa: not aQtion- defendant pleaded not guilty z and after verdict it was moved, i 
_ 6. the action lay not. — And of that opinion was THE w HOLE Cous 
abſente Por HAM; for the receiving of ſtolen goods, knowing the 
1 ab. on, © be ſtolen (unleſs he receives them to maintain the felon), is x 
* — is felony (a). And although it were objected, that it is a gr 
4. Bac. Ab. 502. ſlander, and a cauſe of binding him to the good behaviour, if 
2. Haw. 450- were true that he received ſtolen goods, and therefore cauſe 
action; as it hath been adjudged for ſaying, © Thou layeſt in 
&« to murder one,” although he were not charged with felony, ) 
the action lay; guod fuit conceſſum per Curiam ; yet the Court hi 
here, that the action lay not; for it may be he received them 
bailiff, or lord of a manor, who had liberty to have waits, 2 
felons goods ; and then it is not any offence, and it ſhall not 
taken in the worſt ſenſe, when it may have any other conſtruc 
as in Dofor Stanhope's Caſe, Thou getteſt thy living by ſveui 
« and forſwearing,” an action lies not; for he might bare! 
fines of ſuch as commit perjury. And although it were urged,! 
the conſtruction ſhall be as of words in the worſt part, ſpok 
maliciouſly, when be ſaith, “thou art a knave, and haſt rece 
« Kc.“ yet THE Cour regarded it not; but, upon the | 
motion, adjudged it for the defendant. | 


(s) Sed vide 3 Will. & Mary, C. 9. 1. Ann. C. 9. 5 · Ann. c. 31. 4+ Geo. 1. C 


Carr 2, Lea againſt Exelby. Ry 
Ta an dien up- SSUMPSIT. Whereas the defendant was poſſeſſed of k 
on mutual pro- a leaſe for years, the inheritance being the plainti 


miles, — in conſideration the plaintiff promiſed to pay unto him * 
—— he of a ſum of money ſuch a day and place, that the defend 


money, and that promiſed ſuper ſolutionem inde to ſurrender unto him his i 


the other ſeper and alledgeth, that he at the day and place tend 
Leerer inde money, and that the defendant had not ſurrendered his leaſe, 
2 a leaſe, the declaration muſt ſtate a fender of the money by the plaintiff, and 4 e 


As Saund. 366. | Jef | 
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vendant pleaded non aſſumpſit; and found againſt him: and it was Laa 
wired in arreſt of judgment, that the defendant was not to make 2 
te ſurrender but upon the payment of the money, or an expreſs * 
der and refuſal. And the plaintiff here hath alledged gud ob- 

alt; but he faith not that the defendant refuſed, which is materi- 

1 and ifſuable 3 and he might have taken iſſue upon the refuſal, 

In had been alledged : and although he hath pleaded non afſumpſit, 

u the declaration being ill in ſubſtance, the defendant may well 

te advantage thereof, —CoKE, Attorney General, moved, that the 

«ration was good, and there needed not any tender and refuſal 

have been alledged; for it ſufficeth to alledge that in conſidera- 

in he aſſumed to pay ſuch a ſum, the defendant aſſumed to ſur- N 
nder; ſo there being an aſſumpſit againſt an aſſumpſit, it had been Ante, 303 

l enough. —But ALL THE COURT held, that if the promiſe had 

in conlideration he aſſumed to pay ſuch a ſum, that the de- Ld. Raym. 664. 
ant had aſſumed to ſurrender, that had been ſufficient ; for 8 : 
n he is to make his ſurrender, and he ought to take his remedy 447. 9 
inſt the other for the non- performance of his promiſe : but here 

s, that he aſſumed to pay, and the other aſſumed to ſurrender it 

on the payment, ſo as he would not truſt to his promiſe; but 

hen he had paid, he would then ſurrender it. And in the firſt 

t he needed not alledge the performance of the promiſe ; but 

rein this he ought. And when he faith gd obtulit, and ſaith 

t that the other accepted it or refuſed it, his allegation of the ten- 

ris not to any purpoſe ; for he ſhall never ſay quod obtulit only, 

be ought to plead further that none was there to receive it, or 

x he refuſed; or he ought to alledge payment; and here it is 

ter of ſubſtance, for want whereof the declaration is not good. 

berefore it was adjudged for the defendant.— And afterwards 


al, 


nk Ty": (id, that Willenball's Caſe was adjudged, that tender without 
ourt ons 2 Tesa! was not good. 
them 


Brown again Saint John. * 


(TION for theſe words: © You have committed burglary in Dead. 
breaking his houſe” (innuendo the houſe of one Bennet) i and 


ſy eating his goods. - After verdict it was moved, that an action 
have ver; for the breaking of an houſe may be as a treſpaſs, and 
rged, M fron ; and he doth not ſay whoſe houſe he brake but by the 
tj ſpok 1, which is not ſufficient ; ſo it is uncertain, — And it was 


ore adjudged that the action was not maintainable. 


Cox againſi Humphrey, C44 
Quad vide ante, page 877. | 

„now moved again by WILLIAMS, ſerjeant, and the words Words not ac- 

edged to be ſuch : « Thy boy” (innuendo Ambroſe Latham, tionable. 


[ — | 
42 Pantiff wife's ſon) © hath cut my purſe and thou haſt receiv- popham, 210. 
him { : knowing it, and haſt the rings and money that were there 2. Term Rep. 
defend y — therefore I charge thee with felony.” —And ad- 
his le C t the action lay not, for it doth not appear that the purſe 
dered felmiuuſly; and then the receiving of the boy and of the 


— were in the purſe is not felony. Wherefore it was ad- 
or the defendant, Way ELL _ 


0, 4 
LLIZ, PART 11. Non Latham 


in a ſcire facie? 


_ _atitlear _— 
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ca s. Latham again Humphrey. 
Hilary Term, 44. Elia. Roll 350. 


Words not ac- A CTION for theſe words: . Thou haſt cut my purſe, there 
tionable. * I charge thee with felony.” — After verdict it was adjud 
Cro. Jac. 312, that the action lay not; for to ſay, “Thou haſt cut a pu 
315. without ſaying feloniouſſy, it appears not that he had committcd 

felony, wherefore not actionable. | 


be... | Bloheld again Grymes. 


Quære, If a re- QCIRE FACIAS upon a judgment in debt. The decken 

leaſe to the bail V pleaded in bar that the plaintiff, upon that judgment, þ 

will difcharve another time brought a /cire facias againſt the bail, and that 

the principal? wards he releaſed to the ſaid bail all actions and demands, &: 
was thereupon demurred: and, Whether this relcaſe to the 
ſhall be a diſcharge to the principal? QUE=RE, quia Curia ad. 
wult, _ | 


Caen . | Houſe againff Laxton. 


In ejectment, PJECT IONE FIRM of a leafe from Serjeant Heal; an 
1 clares, That he 16th Jan. 44. Eliz. by indenture date 
de delivered on Jan. demiſed, &c. The defendant pleads, that long time 
the day of the the leſſor of the plaintiff had any thing, the queen was fei 
-= — fee, and by her letters patents conveyed it to one T. who let 
pleads a title in the defendant for years, whereby be was poſſeſſed until the ff 
23 8 the plaintiff entered and expelled him, and diſſeiſed 7. and 
ane: 0. his the plaintiff, upon whom he re-entered. The plaintiff tath 
— after- his leſſor was ſeiſed in fee, and let to him, prout, Sc. AB 
that he diſſeiſed the ſaid 7. And thereupon the defendant de 
may traterſe red.—HakRis, ſerjeant, for the defendant, moved, that the « 
the diſſeiſin, ration was not good; becauſe it is that he demiſed 16th | 
without making indenture dated 2d Jan. and he doth not ſay primo delivers. 
himſclf or his; Jan. for otherwiſe it ſhall be intended to be. delivered tie 
leſſor. whereon it bare date.—And of that opinion was Cat 
- mp ny But 4L L THE OTHER JUSTICES held, that, notwithſiu 
the declaration was good; for although a deed ſhall be int 
1 be delivered when it bears date, unleſs the contrary be 
Run. Fj.g7, Jet when it is ſaid that he demiſed ſuch a day, by indeniur 
3. Bac. Ab. 134. ſuch a day before, it is neceſſary to be intended that it vi" 
| livered the ſame day it bare date, but upon the day of the & 


as it is alledged. 


SECONDLY, It was moved, that this replication was no 
| without making title to the leſſor; and it is not „ 
that the leſſor was ſeiſed in fee, and traverſe the diſſeiſin: 
a ſpecial title is ſhews in the bar, and by that he defiro)s ' 
of the leſſor of the plaintiff intended in the count, cot c | 
he had not any eſtate but by diſſeiſin, he ought to make 2 
plication thereto; and it is not ſufficient to ſay that he 1s 
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ite, for ſo the defendant hath confeſſed; but he ought to ſhew Hover 

be had a lawful title in fee, and by what means he came there- 22 

ö and in proof thereof 5. Hen. 7. 33. Hen. 6. and 22. Hen. 6. EY 

7 cited, THE CouR r held it to be a good replication ; for 

r material matter in the bar alledged is the diſſeiſin: for thereby 

title of the leſſor of the plaintiff is confeſſed and avoided, and . 
uficeth- the plaintiff to maintain a lawful ſeiſin in fee in the = 
for, and to traverſe that which deſtroys his title; and he need 8 i 
t make an higher title; as 22. Eliz. Dyer, 366. a. Where- | 
erule was given, that if other cauſe were not ſhewn upon the —_ 
ird day of next Term, judgment ſhould be entered for the plain- 3 2 fl 
unc pro nunc. And afterwards judgment was given accord- 
jr, and affirmed in a writ of error. | 


Andrews againff The Lord Cromwell. Carr's. 
Trinity Term, 43. Eliz. Roll 49. | 


RROR to reverſe a judgment given in the common pleas in If an aſſiſe be 


an afliſe againſt Andrews and nineteen others, the writ being gy wr roger | 
ht by all of them returnable Hilary Term, 43. Eliz. which re- afl:zc, and they 


| was then returned, but nothing done therein in the ſaid are removed, 


n. Juindena Paſch. 43. Eliz. Lord Cromavell ſued a ſcire facias, Julien of the 


re executionem habere non debet, returnable quinque Paſcha, at common pleas 
ch day Andrews appeared, and the others exacti non venerunt. In and another are 


Term nothing more was done againſt Andrews and the reſt. e ef 
arule in court was given to Andrews to aflign his errors the the ſame coun- 
nh day of the next Term, at which day Andrews only aſſigned ty, and the aſ- 


. . c b - 
errors in the record. Lord Cromwell pleaded in nullo eff erra- ; — . 


And now, upon reading the record, Cok E, the Queen's At- journed for df- 
7, moved, that they ſhould not proceed to the examination of into C. B. 


| 3 here judg- 
Irs, becauſe the writ of error was not good; for it is directed to bars an ur PF 


Chief Juſtice of the common pleas, and ſuppoſeth that the aſſiſe for the plaintiff, 


| | 2 and a vrit of 
ſummoned before ſuch, and taken before ſuch, &c. Et re error is brought 


n coram vobis reſidet, ideo vobit pr acipimus, quod fi judicium red. in B. K. di- 

fit, quad tunc, &&c, and the writ mentioned not how this re- rected to the 

| came into the common pleas, viz. by adjournment pro diff- om 
ſe, 35 a precedent was ſhewn in 10. Eliz. where the writ made fore whom the 
don, quod coram vobis venire fecimus propter difficultatem, or how aſlize — 

$ ſent thither; for it was ſaid that a record may be there by 3 4 
mment before judgment, or removed by a mittimus before fore the Juſtices 
nent, or by a certiorari after judgment; tor, for the ſafety of — mul | N 
ecard, it is removed oftentimes to remain in the treaſury, and debe, 
wit ought to mention how it came in; and ſo is the writ in before the Chief | 
'piſter « de recordo mittendo, and in Fitz herbert: Natura Bre- 22 3 
—And, becauſe this writ did not make any ſuch mention, recite jou he 
THE JUSTICES, excepting FENNER, reſolved, that the writ affine came into 

en good, and it ſhould abate; and although in 5. Edu. 6. eee eee, — 
here a judgment was in a guare impedit before the Juſtices ii not good. 

y us, by the ſtatute of Veſm. 2. and error thereof being y,,, * 


Noy, 44+ Cro. Jac. 94+ 2. Co. 69. b. 


- gainſt him, he 
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Axnpzzws brought, exception was taken, becauſe he doth not ſhew in t 
1 writ where the judgment was, and yet held to be good; for the 
WII. the record began, and remained in the common pleas, and wi 
the judgment was, was not material: but in this caſe the rect 
— | c was not at firſt in the common pleas, and therefore he oupht 
Dyer, 77. s. new how it came thither.— But all the Co RSITORS of the ch 
2. Bulſt. 171. cery faid, that the writ in he Regiſter and Fitzherbert', 47 
1 Salk-2619 Brevium is, where the record comes into the common pleas 
writ; but when it comes thither by delivery to the hands of | 
Chief Juſtice of the common pleas, as here, they have not any { 
writ —PorHaM, GawpDr, and YELVERTON, faid, that fo 
much as the expreſs precedent in Fitzherbert's Natura Brevium 
that this writ lies where the record is brought in the comn 
pleas for difficulty, and no precedent can be ſhewn that any oil 
writ had been ever allowed in any other manner; they held, 
this was not now allowable. - GA WD ſaid, when the record 
gins in one place, and is finiſhed in another, there of neceſſiy i 
writ of error the proceedings in both places ought to be mention 
And Andrews ſhewed precedents, Eaſter Term, 4. Hen. g. 
10g. and Eaſter, 5. Hen. 5. Roll 41. that the writs there were 
fuch caſes as they are here; but the precedents being viewed, 
directly to the contrary. Wherefore they held, in regard the 
cedents are fo, and none to; the contrary, that this writ v 
from them was not good, nor allowable. — But FENxNER concei 
that foraſmuch as this writ is but a commiſſion to examine the 
rors, although it is not here ſo formal as it ought to be, yet, be 
ſubſtance, it was well enough; and the defendant, having ad 
ted it by pleading in nullo e// erratum thereto, he may not nov t 
ad vantage thereof. — But AL L THE OTHER JUSTICES held, 
the writ not being good, they ex officio ought to abate it. 


on l. , SECONDLY, They held, that this aſſignment of errors by 
gant eh. drews only per /e, without ſuing a ſummons and ſeverance of 


and one only ; , 
appears, and Others, is as nul and void: and therefore, although the wi 


judgment a- good, yet they would award execution ; for the writ of ſeiref 
cannot per ſo guare executionem habere non debet, is as a ſpur to cauſe the pat 
bring error to aſlign their errors; and when it is returned /cire fect, and 
without fum- thing done thereupon (for this aflignment of errors by himlelf 


. ever eas if nothing had been done), execution ſhall therefore be 


Ante, 448. ed: and although there is now a year paſſed after the return, 
TOW Fs at this time no judgment that there ſhall be execution, no! 


r. Bac. Ab. > . 6 a 5 re * 
Cro. Jac. rh any continuance was entered, yet it is not material, for the 


1. Saund. 239. ſhall need any other ſcire facias to be awarded; but execution | 
B. R. H. 31 · be taken when there is an apparent default in the plaintiff that 


—— would not aſſign his errors. Wherefore the writ was abated, 

Bar. K. B. 4. execution awarded, ö | 

Fitzg. 1. : | 
| See g. Geo. 1. c. 13 


* 
U 


Trinity Term, 44. Eliz. In B. R. | 393 


Colſton againſi Roſs and Levet. | Cara yy i 


| whe | . 
tec CIO N of the caſe againſt the defendants, late ſheriffs of York, Eſcape from an 
ph for that whereas, according to the cuſtom of the city of York, 425 f . ; 
e ch evied a plaint of debt of 15]. againſt one Leyton before the ſaid court at Vork; | 


in the court of Guildhall, according to the cuſtom there, the ſheriff 


pleas WW thereupon had ſummons awarded returnable at the next court * — 8 
of, which was returned nihil; and atterwards had a capias award- large by autho- 
my ( returnable at the next court before the aforeſaid Roſs and Levet ; rit of the eoun- 

. . cil. The plea 
at fo rich court, ſuch a day holden, the ſerjeant returned, cept corpus heid ill. 5 
einn um babvir, &c. at which court holden before the ſaid Roſs did not appear 
comm | | vet, then ſheriffs, the ſaid Leyton was committed unto the the connet had 
ny ons gaol under the cuſtody of the ſaid defendants, there to re- diſchargy 2 
eld, n until he {atisfied the debt, or the plaintiff ft inde precluſus ; priſoner. 


neupon he there remained from 159th Fan. 43. uſque 18. Fan. 5 

2 hich day the defendants ſuffered im to - 1 ay bo N i 
muff not being ſatisfied his debt, and ſo went into places un- 1- Bac. Ab. 234 
wn, whereby he is deprived of his debt, unde actio accrevit. The 8 
kndants plead, that they let him at large by reaſon of a writ ß * 
lege awarded by the council of York, Sc. And it was tkere- 

n demurred, becauſe they did not alledge the authority of the 


ſly i 
entiont 
5. 1 
were 
ed, 
the 


t v nell there, &c.— And it appears not to the Court that he might 
oncer rrileged there; for it doth not appear that they had authority 
e the dad plea in debt, ſo as the plaintiff might have juſtice there. 
et, ha | for that and other cauſes it was held, that the bar was not 
1g , and that the ſheriffs, although they let bim at large by 
now t bur of the writ of privilege, yet the writ not being a good war- 


they are reſponſible to the plaintiff, for they at their peril are 
te liced what warrant they had to let him out of their cuſtody. 


ut then divers exceptions were taken to the declaration by An aliar cepier 


Ke, the Attorney General —FirsT, Becaule a capras is awarded ——＋ 4 
Imable at the next court, which ought not to be ſo; but there able àt che next 


it to be a day certain of the return. Sed non allocatur; for the cw? before the 


ls at the moſt is but erroneous, whereof the ſheriffs ſhall not ſheriffe, by their 
| roper names, 


„ ad advantage; and the plaintiff is to declare according to the re- and without al- 
nlelf e V and he cannot vary from it. I ledging that the 
be 3 | 1 1-53 arty was not 

_. arreſted on the 
turn, *cONDLY, Becauſe the capia is awarded returnable before Roſs firſt writ, is 


aul, which is not good; for it may be they ſhould die or be gad. 


her before the writ p-rurned ; and therefore it ought to have Hs en 
＋ warded returnable before the ſheriffs, without naming their cowp. 21+ 
| 


names, as writs of proceſs awarded out of this court or 
non pleas are always returnable before the Juſtices of the bench 
Nt their proper names for the reaſons before. But ALL THE 
TICES faid, it was well enough notwithſtanding, when it appears 
ldey were ſheriffs at the time of the return, as it appears here by 


word that they were: ſo, althoygh a writ awarded to the 
vithout their proper name is the ſureſt way, for that it 
be may be removed before the executing thereof, but if it 

ded unto him by bis proper name, and he be ſheriff at the 
executing and return thereof, it is well enough; ſo of 
procels 
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Corr proceſs awarded out of this court returnable before the Juſtices by 
Tau their proper names, it is well enough in law, although not ſo i 


R i i 
o88 and policy, for the reaſon aboveſaid. dh ty 


\ TmRDLY, Becauſe: it is not alledged that the faid Zeyn ut 
| arreſted; and if he were not arreſted, there cannot any action hy 
"brought for his eſcape.— Sed non allocatur: for when the ferjean 
returned cepi corpus et paratum habes, it is to be intended that he 
arreſted; but if he were not arreſted, yet the record is, that he i 
committed per Curiam to priſon ; which is ſufficient, the party bei 
preſent in court, without an arreſt. Fj 
A commitment FouRTHLY, The commitment is ibidem remanſurus quouſque t 
+ 9 6 * debt be ſatisfied, or the plaintiff barred, which is not a lawful con 
is good · * mitment; for then he ſhould not be bailed, which is agiinſt |; 
and the courſe of all courts. —But THE Cour held it to be we 
enough; for that is the manner of commitments in all courts; fe 
the court is not to demand bail, but yet if he can find ſureries, 
ſhall be bailed; for it is ſo intended in the commitment, Where 
fore, notwithſtanding theſe exceptions, it was adjudged for tl 


9 | 
Cart 10+ | Elwyn- againſt Montford. 


Judgment ob- ERROR in the exchequer chamber of a judgment in the queen 


bail led ye bench. The error aſſigned was, Becauſe there was not u 
erroneous. bail filed for the defendant. — And it was agreed to be clearly 


g 5 


Hob. as C0 and the Judgpent therefore reverſed. 
Cro. Jac. $68. Moor, 694+ 


Corn againſt Paflow, 


C41 11+ | 
If after the or. RROR in the exchequer chamber of a judgment in the que 
e 35 bench. The error aſſigned was, Becauſe upon a challenge 


ſheriff — the ſheriff the venire facias was awarded to the coroners, and 
zaler, it is error. turned by them; and at the ni/i privs a tales was returned i 
Ante, 586. new ſheriff de circumſlantibus. — And it was held to be a manis 
Yelv. 1g. error, and that it was not aided by the ſtatute of miſconveyance 


2. Stra. 942. 5 proceſs ; for it is a mii- trial. 
C484 12. Grice againſt Chambers. 


"The cuſtom of ERROR upon a judgment in Norwich in debt upon an obig 
an inferior 1 where the defendant confeſſed it to be his deed, hut, accu 
court dle gene. to the cuſtom there, prayed qudd inguiratur dr debite.n+ And ue 
ral practice. upon the Court awarded a precept to the ſerjeant to make 2 1 
| eons Ms desde thereof 3 which ioqueſt yas geredet ad 
I. Mod. 5% certain ſum, for the which ſum the plaintiff, had Judgment) 
4. Burr. 173. ver. And this matter was aſſigned for error; and, becauen 
done according to cuſtom, it was not reyerlable, - And there 
the judgment was affirmddeP. | 


Bren 
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Brendloſs again Philips, | Clit i. 

Nr. The plaintiff declares that the defendant, in conſidera- if anannualrent 
non of 1001. paid, granted unto the plaintiff's father an an-; be deviſed, the 

_ 1 rent of Gol. iſſuing out of the manor of Dale, for ſixty years, alles 2. 

ib 2 nomine pœnæ for non-payment, and that his father deviſed the dent to it; and 

n unto him; and for arrearages of the rent and nomine gory he debt will lie 

ght the action. The defendant pleaded the ſtatute of uſury, — g 

} ſue thereupon, and found againſt him. | ; 

CobrRRE V moved in arreſt of judgment, — Fi Rs r, That an action !-Roll-Ab. ggg. 

lebt lies not for this rent, but a writ of annuity as long as it con- 2 

nes —SECONDLY, That this nomine pane was not deviſed unto Fort. 188. 

n, and therefore it paſſed not. | 8 — 

YELVERTON, Juſtice, held, that an action of debt well lay; and na 85 

u there was a difference where a rent for years is granted origi- 

5, and where a rent or annuity is granted in fee, and out thereof 

rant is made for years, there no action of debt lies (a) duripg the 

rs; but in the firſt cauſe it well lay: and in the laſt point he 

ld, that the nomine pœnæ paſſed as incident to the rent. — And of 

at opinion was FENNER as to the laſt point, but he doubted of the 

. Wherefore, ceteris Juſtitiuriis ab/entibus, adjournatur, 

(a) Sec 8. Ann. c. 14. fl. 4. 


| 12 — | 
Trinity Term, 44. Eliz.—In the Court of Wards, 
Gaſcoyn againſt Longvile, . 


vis reſolved by the two Chief Juſtices, the ſurveyor, and at- An inquiſition 
torney of the court of wards, that an office finding that one ſuch - office — 
ſeiſed in fee at the day of his death, although it doth not find . 
chiag ſeiſed, is ſufficient; for that anſwers well the words of the day of his death 
it of diem clauſit extremum: and it ſhall be intended that he died good. 
ed. But in Danbie's Caſe it was reſolved, that an office finding g. C. woy, 45. 

i one ſuch held of the queen the day of his death, without find- F. N. B. 570. 
the ſeiſin or eſtate, was void. And it was ſaid; that according to oe 
e reſolutions there are many ancient precedents, - | 


Bedingfield's Caſe. Cart 16. 


ENANT in tail covenants to ſtand ſeiſed to the uſe of bimmſelf if tenant in tail 


for life, and after to the uſe of his eldeſt ſon and bis heirs ; and 1 


& covenants with a ſtrangge to levy a fine to the uſe of the ſtran · the gre of him 
ad his heirs; and levied fine accordingly, and dies; W he ſelf for life, re- 


X the ſon ſhall have this land by the firſt covenant, and that the 28 * : 


hen it, or not f wag the queſtion.—And it was re · afterwards le- 
9 that the ſon ſhould not have it; for when tenant in tail co- vies a fine + WE 
ted to ſtund ſeiſed to the uſe of himſelf for life, that is as much fag ud. dall 
x could lawiull do, and the limitation over is void, and he re · prevail. & 
Ie filed ws before, And ſo the ſaid Juſtices and counſel of the Ante, 279. 471+ 
teſolyed accordingly. | | „ | 


ot aſt 


arly 


118. 2, Os, 8. . Brown. . And: 291+ Gib. Uſes, 111. Salk. 619. 
bays. tt. — 16g — a79þ- * 0 


ren 


n * "> 
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Carr 16. Penyſton againſt Lyſter. 


If tenant in tail TT was alſo then reſolved at the ſame time, that where tenant ; 
convene» 2 tail bargained and fold lands in fee, the bargainee levies a fr 
c. to B. who with proclamations, five years paſs in the life of the bargainer, : 
8 9 afterward he dies, that this fine ſhall not bar the iſſue in tail, b 
ary, ears that he ſhall have a new five years after the death of his fath 
after the death for the father by his bargain and ſale had given all his right, a 
_ tenant in againſt that he could not enter to avoid the fine ; and then when 
died his iflue is the firſt. to whom the right deſcended, whercfore 
'Co. 5. b. is within the ſaving of the ſtatute. But if tenant in tail had bee 

er, 3. only diſſeiſed, and the diſſeiſor had levied a fine, and the tenant i 
3 74 tail had ſuffered the five years to paſs with claim, that ſhall bind l 
> og 1 iſſue; for the tenant in tail had a right at the time of the ſine levie 
Shep. Touch. 25. and therefore the iſſue is not within the ſaving. Wherefore it » 
Cruiſe on Fines, reſolved, upon the firſt motion, ut ſupra, 

209, 210 · eee 
See 4. Hen. 7. c. 24- and 32. Hen. g. c. 36. 


; Trinity Term, 43. Eliz.— In the Common Pleas. 
Cat 17+ Walter againſt Pigot. 

NR Trinity Term, 44. Eliz. Roll iozi. 
A bond in ſep- EBT upon an obligation de /eptingenta et quinquaginta libri. I 
16. Dae e . ov demands oyer of the obligation, which was, conc 
2 ſor 1501. ſe teneri in ſeptuagentis et quinquagintis libris. The condition was { 
Moor, 645. the payment of 500). at a day, &c, The defendant pleads varia 
_ 116.119 betwixt the writ and bond, And THE Cour reſolved, that d 
—_ plea was inſufficient z for ſeptuggenta ſhall be well taken for ſyt 
10. Co. 123. genta, as wiginti for viginti ; elpecially the intent of the parties 
— 2. pearing as it doch by the condition. Wherefore the defendant 
5 Com: Dig: ordered to anſwer. And the plaintiff*s counſel recited a verle 
279. prove it, ginta ſignat decem, ſed genta dat tibi centum. And the deſe 
dant pleaded non eff faftum. And it was found by ſpecial verdict u 

adjudged for the plaintiff 5 | 


Carr 18, Ward again, Lavile. 

8 Micbaelmas Term, 43 & 44. Eliz. Roll 1209. 
8  EPLEVIN. The plaintiff counts of the taking apud Dale, vt 
— muſt be IX out alledging any certain place, as the uſual courſe is to ly 
alledged. guodan loco vocat', Sc. And for this gauſe the defendant dem 
red. And the count held to be ill: for the place is put in the cou 
Godb. 186. to give notice to what the defendant ſhould make his title, aud 
1. Brownl. 156. ſwer that the vill is too general and un@rtain, Wherefore the cou 


2 Wit 353. deing againſt the general form, was adjudged to be ill. 
Cat 19. Sir Chriſtopher Heydon's Caſe. 


5 Trinity Term, 44. Elz. Roll 1307. _ 

| ee one GCIRE FACIAS upon a' judgment in debt againſt Sir Wi 

ets > Heydon was ſued againſt S7, Chriflopher Heydon and bis t 

eie good on tenants. Sir Chriſtopher Heydoni and four others were terre: tex 

peg dara returned; and thereupon Sir Chriſſopber pleaded, that be i 

anceſtor, and heir of Sir William ; and pleaded in abatement of the wn 
auauſe a ſcire faciat was not- ſued againſt him as heir, | 

Cro. Car. 49. that a ſcire facias ſhould iflue firſt againſt him as heir, before! 

writ ſhould iflue againſt the terre-tenants.—And THE wg0 

_ CounT held the plea to be ill; and the writ was adjudged #7 


/ 


* 
— 


Trinity Term, 44. Eliz. In C. B. 39% 
luke, Adminiſtrator of Rich. Tuke, againſt Cheek and ce 10. 
JF —— Oy On 
3 Trinity Term, 44. Eliza. Roll 1445. 


EBT for the arrearages of an annuity. The defendant pleaded 1 
D a releaſe of all actions before the day of payment. And after 2 ol 
jr of the deed it was demurred thereupon : and held to be no diſcharge the 


hen lea, becauſe a releaſe cannot diſcharge a duty which was not then 
fore i being. Wherefore it was adjudged for the plaintiff. S 


Hen. 6. 43 · 1+ Bulſt. 178. Moor, 133. 2. Roll. Ab. 404. 2. Ld. Raym. 786. 2. Salk. 575, 576. 


Stebs againſt Bennet. ** 
Trinity Term, 44. Eliz. Roll 502. | 


) EPLEVIN of the taking of his beaſts in a place called S. in Pleading. 
Warminfler. The defendant avows the taking damage feaſant | 

 fixteen acres of paſture, and made title to thoſe ſixteen acres, J. Lit 282+. 

The plaintiff ſaith, that the place where the taking was contains N 

0 acres of paſture only, and ſhews the buttals of thoſe two acres, 

id made title unto them; and that the defendant de injurid ſus 

4111 took the beaſts there; aBSQUE Hoc that he took the beafts 

prediffo loco vocato S. in Warminſler, containing ſixteen acres, 

nut, Cc. It was thereupon demurred ; and adjudged that the 

rerſe was ill. | | 


Field againſt James Winlow, alias difus John Winlow. Clas 28. 
Eaſter Term, 44. Eliz. Roll 718. 


EBT. And counts, qudd cùm prediftus Facobus per nomen Jo- If John execute 
banmis Winlow, ſuch a day and year per quoddam ſcriptum ſuum A = I 
gatorium conceſſit, Nc. The defendant demanded oyer of the bond, A. not 
bereby it appeared that the defendant, by the name of John Win- his deed. 
p, fecit ſcriptum, &c, And the condition was, if James Winlow 1 hs 
ud, Kc. Whereupon the defendant demurred, quod breve prædict. pl. . 
norratio minus ſufficiens in lege exiſtunt, &c.—- THE COURT held, 34 Hen. 6. 
the aQtion lay not; for Jobn cannot be Famer (a). {98 Ab. 21. 
Dyer, 279, Owen, 48. Cro. Jac. 558. 640. 1+ Lut. 519. 1. Salk. 6. 


{)Bu the kun might have ſued the have replied the eſtoppel. Lind v. Hook, 
OSS OF name of Jobs Nun; Mod. Caf. 225. L. ARK 3k As. 
he had pleaded  miſnomer, ie right | . 


— — ot DOE I >> — 


— 


10 5 Michaelmas Term, 
44. and 45. Eliz. In the Queen's Bench. 


Sir John Popham, Knt. Chief Juſtice. 
Sir Francis 1 Kut. A 
Sir Edward Fenner, Kr. Juſtices. 
Sir Chriſtopher Velverton, Xut. 
Sir Edward Coke, Xnt. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General 


—_ „„ 


. Lord Sands again Pinder: 
Trinity Term, 44. Eliz. Roll go. 


In pleading 2 RESPASS Sware clauſum fregit vocar. Cadbury Ground 
— 3 T apud Motresfant. The 44 pleads, that — temput 
of a parſonage, que, fc. et pradictlo tempore quo, fc. he was et adbuc of 
| ——— —— clericus, et ſeifitus de, et in reforid * be parochie de Mottesfont pr 
was ſeiſed in jure dict. in Mottesfont præ. ac de, et in uno meſſuagio voc Ar. the parſo- 
ecclefie, it i age, parcel reforie prædict. in dominico ſus, ut de feods in jure echſe 
— ;, ſue predif.; and that he and all his predeceſſors, reforer ecclje 
war parſen there, prædictæ, and all thoſe whoſe eſtate he hath had in the ſaid houſe, 
” that the par- have-had from time whereof, &c. a way from that houſe over the 
withe, the wilt Place WHERE, to an hamlet called Lockerley, infra parochiom de Ila. 
alledged; and if tesfont predif?. to carry his corn and tithes growing in the fad 
the Ee bamlet to the ſaid houſe, from the ſaid hamlet, &c. The iſſue u 

-& 8 upon the preſcription, and found: for the plaintiff. | 
of L. in the pa- It was moved in arreſt of judgment that this plea was not good; 
riſh of 47. it. for he alledgeth a preſcription in himſelf and all his predeceſſoy 
ed that they are Parſons of the ſaid pariſh, and ſheweth nat that he was parſon then, 
| doth one. and. ſo he doth not enable himſelf ta the preſcription. —But becul 
it was alledged that he is aclerk, and ſeiſed of the parſonage is jur 
5-Com. Dig. 31. cclgiæ, although he doth not ſay that ha is parſon, yet it is gool 
enough.; for he cannot be feiſed in jure eccleſie unleſs he were 
par ſon; ſo it tantamounts, and therefore well enough. | 
SECONDLY, Becauſe it is not alledged in what vill the fl 
houſe is whereto he claims the way; for it. may be it was in 
ther vill. — Sed non allocatur : for the parſon ſhall be always inte 
ed to be reſident within his parſonage. Wherefore it is inteode 
that the parſonage-houſe is within the ſaid vill where the par f 

alledged to be (viz. in Mottesfont). - 
THIRDLY, for that the wenire facias is only of Motte;font, u. 
not from Locterley alſo, it was therefore alledged that it was 3® 
Ante. 428, $35, trial. Wherefore, &c.— But 4 L THE Covnr held, that # 
en 43% 27 much as Lockerley is mentioned as an hamlet infra porochio 
Mettesfont, it ſhall be intended that the pariſh ang vill of 

zesfont are both one, and then it ſhall be taken jo be the 1399 


of Mottesfont;, for although a pariſh may be Extended to ® 
, that of 


vills, yet it ſhall not be conceived to be ſo, 8 
into f. Lw. 4 


to that purpoſe Gawpr cited Long, 


\ 
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ge is named of a pariſh, it is a good addition. Wherefore it was 
udged for the plaintiff. 5+ - o 


Clerk again penkeren. BE my 


IrsTices and BARONS agreed, that the action was maintainable 
Tit is all one, as if he had ſaid, * Thou haſt ſuborned a man to 
ure himſelf ? wherefore the judgment was aftirmed. 


Baylie againſt Taylor. 
Hilary Term, 44. Eliz. Roll. 


ziven and granted to the plaintiff and his heirs, a cloſe of paſture 


ces that may grow by the ſaid mortgage; AND ir the defen- 


plaintiff and his heirs againſt the ſaid Jeremy Smith, that then, 
&,” The defendant pleads, that the ſaid cloſe was not mort- 
pred to Feremy Smith, and fo he was diſcharged, &c. The plain- 


uur, Cc. And thereupon they were at iſſue; and found for the 
ntiff, It was moved in arreſt of judgment, that the replication 
35 not good, | | 45 
Finsr, Becauſe he ſaith, pignoratum fuit, and he ſhews not to 
e Court how pignoratum. fuit, viz. by indenture inrolled, or feoff . 
ent, ſv as the Court might judge thereof: as 22. Edw. 4. pl. 40. 
did non allacatur ; for the plaintiff is a ſtranger thereto, and he 
ed not ſhew it: and the defendant having pleaded non pignoratum 
i, it ſufficeth the plaintiff to ſay pignoratum fuit generally, with- 
bew ing how: as if the tenant pleads joint-tenancy on the part 
the plaintiff, he need not ſhew of what gift, or how, becauſe 
s a ſtranger thereto ; but if he pleads it on his own part, it is 
terwiſe : and therefore this exception was diſallowed. 
dcop v, Becauſe the plaintiff in his replication ſaith, gudd 
ratum fuit, and he doth not ſay, that it was not redeemed : 
h it were pignoratum, yet if he doth not ſhew that it 
nt redeemed, be ſhews not any breach ſufficient : for the 
on is, © WHEREAS it is mortgaged, or ſuppoſed to be 
mortgaged, if it be redeemed, that then, &c.” ſo as if he will 


debt upon an 4 2 ati 3 „* 7 
| oblig ion, conditioned for the performance © 
uditrament, the de endant pleads nullum fecerunt arbitrium. The 


899 


S4 uus 
againſt 


Prox. 


Cass 2. 


\ CTION for words: “ Thou art à lewd fellow, for thou haſt Words action - 

« drawn ſuch a man to perjury.” — After verdict, it was adjudg- rl... 
in the queen's bench, that the action lay; and error brought, e _ 
nd afigned, that the words were not actionable.— And aLL THE 


C42 3. 


[) EBT upon an obligation of 100 marks, conditioned, n'pleadiag, the 
« WHEREAS the defendant, by his deed of the ſame date, had party ſhall not 


e required to 


Ned 
in Auſterby near Gowbyz AND WHEREAS the defendant, by his — of 


indenture of mortgage, hath already mortgaged to Jeremy Smith which, by in- 
divers lands and tenements in the county of Lincoln, whereby ande 
the ſaid cloſe is either mortgaged, or ſuppoſed to be mortgaged knowledge. 

for a ſum of money, to be paid at a. day yet to come: 1F Ante, 320-823. 
THEREFORE the ſaid cloſe be at the day mentioned in the faid uv. 24. 


indenture redeemed and ſet free, and diſcharged of incumbran- Cro. Jac. 221. 


1. Saund. 101. 


dant, during the ſaid mortgage, defend the ſaid cloſe to the * Co. Dig. e. 


F ſaith, that the ſaid cloſe, tempore confeftionts ſcripti. obligatorit pre- 
a. pignoratum fuit predifio Jeronymo Smith, et hoc petit, quod ingui- 


tle himſelf to the breach, be ought. to ſhew that it was mort- 
Fd, and not redeemed, as Long, quinto 3. Eduu. 4. pl. 188. is. 


plaintiff 
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Bartie Plaintiff ſaith, tale fecerunt arbitrium: that is not ſufficient, without 
Tait ſhewing in what point it is broken, ſo as the Court may fee 
TarLon: whether he hath juſt cauſe of action. And although the defer. 
- dant by pleading quad non pignoratum fuit, implies, that there was 

not any redemption, yet it is not material: for ſo it is done in 

caſe of an arbitrament; it is implied that he did not perform it,— 

2. Cr. 442. And of that opinion was GA w Dr; for the plaintiff ought always 
to ſhew to the Court that he hath cauſe of action; and therefore if 

in a replevin the parties be at iſſue upon the place, yet the avoy. 

ant ſhall not have return, unleſs he ſhews to the Court good caule 

in his avowry to have return, Wherefore, &c.— But Por nau, 
FenNER, and YELYERTON to the contrary ; for when the defen. 

dauant pleads non pignoratum fuit, and the plantiff faith pignoratum 
Fuit, it is a perfect iſſue in itſelf; and therefore the plaintiff con- 

cludes his plea, er hoc petit, quod inguiratur per patriam, &c, But in 

the caſe of the arbitrament alledged, he ſhews it, and the defendant 

ought to rejoin thereto before they be at iſſue.— And Porkau 

ſaid, it differed from the cafe here; for there he who pleads it, is 

privy to the arbitrament, and is privy to the aſſignment of the 

breach: but here the redemption lies only in the knowledge of the 
defendant, and not of the plaintiff; and therefore the plaintif 

ſhall not be inforced to ſhew that whereof by intendment he hath 

not any conuſance. Wherefore it was adjudged for the plaintiff, 


C Chambers againft Taylor. 


Finding ſtolen A ETION upon the caſe, in nature of a conſpiracy : for 
n that the defendant fal;9 et malitiore procured him to be in 
fuſes to account dicted at the ſeſſions of the peace, in the county of Afiddlz/ex, of 
for the poſſeſ- felony, for ſtealing 'a cloke and other goods, &c. and to be in- 
don of them, priſoned until he were acquitted, &c. The defendant pleaded, 
and who is com- P 9 a . 4b 
mitted in conſe- that he was poſſeſſed of the goods mentioned in the indictmen, 
— — — and they were ſtolen from him by perſons unknown, out of his 
by Caſpicion « of houſe in High- Holborn in the county of M iddleſex'; whereupon be 
being the thief, made ſearch for them, and found them in the plaintiff's houſe, and 
* demanded of him how he came by them: and becauſe be = 
juſtify againſt not." reſtore them, nor ſay how he came by them, he, for the 4 
an action for amination thereof, complained to 7. S. recorder of London, 
— ind Juſtice of peace in London and Middleſex, and obtained his warrant 
| thedefendant to bring the plaintiff before him, to be examined _— 
need not tra- thoſe goods; by virtue whereof he was brought before — 
verle te alice. eAamined, &c. : and becauſe he gave various and uncertain aniverh 
11.Edw. 4. pl. 4 the ſaid 7. S. greatly ſuſpected him of the ſaid felony : _— 
12. Co. 92 he bound the plaintiff in a reconuſance of 4ol. to appear at 
— > gp next gaol-delivery of Newgate; and bound the defendant on . 
Moor, 606+ conuſance of 4ol. to proſecute and give evidence again *. 
2. Hawk. P. C. plaintiff concerning the ſaid felony: whereupon he, at —_ 
' Dovel. 359. feſſions for the county of Middleſex, preferred the ſaid — | 
2. Ter. Kep. 231. dictment, prout in the declaration, &c. and delivered to the qu 
upon his oath, all the ſaid circumſtances; whereupon they — 
the bill, for vhich the plaintiff at the next gaol-delivery at 
gate was committed to priſon, prout, Se. in the 2 ” 
there acquitted, no evidence 75 given againſt him; fue ſe 


dem indiftament. procuratis et in priſend detentio unde ſe queruur u 


Sc. And hereupon the plaintiff demurred. 


An 
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And now, this Term, it was argued by Bacon, for the plaintiff, Cuaunmns 
hat this plea is not good, becauſe it is not alledged, that the f 
pintiff ſtole them; nor doth he ſhew any ſufficient - cauſe of Ton. 
ſuſpicion, as common fame, or that he was taken with the | 
mainour, or the like. And although he gave evidence upon his 
cath, that ſhall not excuſe him. It is alſo alledged in the declara- 
tion, that he fa/s3 et malitiose exhibited the bill, which he ought to 
have traverſed. FE | | 
But ALL THE CoURT reſolved, that the plea was good, and L. Raym. 89. 
needed not any traverſe ; for when he ſhews that the goods were 2. Hale, 81. 
folen, and found in the houſe of the plaintiff, and he would not“ . 
hew by what lawful means he came by them, that made a good _ 
cauſe of ſuſpicion : and when he was examined thereof before a 
juſtice of peace, and gave various and uncertain anſwers, that- 
peravated the ſuſpicion, and was juſt cauſe of binding him to the 
{flions : and when the party is bound by recognizance to give 
evidence, and he exhibits a bill, and gives evidence, that it is a 
good cauſe of juſtification ;z for otherwiſe every one who exhibits a 
hill of indiftment, and gives evidence againſt a priſoner, ſhall be 
drawn in queſtion for a conſpiracy. | 
porn faid, there is no queſtion but that a juſtice of peace, 
in furtherance of juſtice for the examination of a felon, may 
ſend for any to examine circumſtances to prove it.— And they 
ill reſolved, that the allegation in the declaration, . that he falid et 
naliticz> procured him to be indicted, is not traverſable, when he 
ledgeth the ſpecial matter of procuring the indictment, which 
the plaintiff hath confeſſed by his demurrer ; which if it were falſe, 
the plaintiff might well have traverſed it. Wherefore, without 
further argument, it was adjudged for the defendant. Vide 27. Af. 
22. 8, Hen. 4. pl. ö. Fitzh. © Conſpiracy,” 7. 27. Hen. 8. pl. 2. and 
Pain's Caſe, ante, 871. : | | 


Salter againſt Butler. 8 Ca g. 
Fafter Term, 44. Eliz. Roll 361. 


ACTION of trover, and converſion of goods in London. T We if arent be 

defendant juſtifies : For that one Robert 2 was ſeiſed in fee granted to 4. 
of twenty acres, in Stanſſed, in the county of Hertford, and granted —— 
arent-charge to Robert Baſb, his executors, and aſſigns, of 16l. during the life 
er annum, during the life of Frances, the wife of Robert Baſh ; of B. . — 
which Robert Boſh died inteſtate, and Frances his wife was admini- 0 5 
ſratrix unto him; and the defendant, as her ſervant, took a vir, it muſt 
diſtreſs in the ſaid twenty acres, for the ſaid rent, by the command f*termine; Long 
f the ſaid Francer, and impounded them there ; and traverſes the tor cannot claim 
king and converſion of them in any other place. It was there- it, either as 
pon demurred.— And ALL THE Count held the plea to be ill; n of 38 
or the inducement to the traverſe (which ought always to be — n 
vod) is not ſufficient cauſe of juſtification for the taking of the 
ſtreſs ; for this rent was determined by the death of Robert Baſb, 112,55. 
* there cannot be an occupant of a rent: and the feme is not Velv. g. 
'gnee by her taking of adminiſtration z for none can make title Vaugh. 199 
* tent, to have it againſt the terre-tenant,: unleſs he be party to 
ed, or conveys a ſufficient title under it. Wherefore it was 

| adjudged 
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Sri adjudged for the plaintiff (a).— And whereas exception was take 
Ho to the plea, becauſe he traverſed the county, the Court did no 
* ſpeak thereto ; for that they reſolved the ſubſtance of the plea to be 
inſufficient. 7; 
(a) By 29. Car. 2. c. 3. . 12. an eftate minjftrators of the grant 
. pur autre vie ſhall be deviſable by will in Geo. 2. c. 20. f. 9. n 
writing 1 by three witneſſes; and, if buted in the ſame manner as the perſon; 
nodeviſe be made thereof, ſhall be charge- eſtate of the teſtator or inteſtate Sec al. 
able in the hands of the heir, if he takes Co. Lit. 41. b. note (4) 3. Peer. Wan. 
it as ſpecial occupant, or by deſcent ; and 264. 1 . Fearne Conting. Rem, 2; 
— if there be no ſpecial occupant, it ſhall be and the 11. Geo. 2. c. 19. f. 15, K 
aſſets in the hands of the executors or ad- 9 +, | 
„ Buſtard again Coulter. 
| . Michaelmas Term, 43. & 44. Eliz. Rell 247. 
Huſband and 1 Upon demurrer the caſe was, That Fa/per Dom 
wot _ being ſeiſed of the moiety of the manor of 1/bury, to him, hi 
a manor of wife, and his heirs, levied a fine thereof to Buflard (the now 


; which they are plaintiff), who conveyed it to V. Gregory in fee, who conveyed it to 


| wn rag Dar on and Shelton in fee, and they exchanged this moiety with 
This moiety is the plaintiff for the fourth part of the manor of Burton in fee 


— 1 This exchange was executed. Afterward Jaſper Dorner died: 
— rg * Fuſting the wife of Jaſper, entered into the moicty of the manor of 
exchange it Ilbury, and defeated the exchange for her life. The plaintiff enters 


— B. ſor _- into the ſaid fourth part of the manor of Barton given in exchange; 
ef mauer and being ouſted brings treſpaſs. And, Whether this entry were 

in fee. After lawful? was the queſtion. 

the death of the And aLL THE CoURT held that he might enter; for the 


eee exchange was totally and utterly defeated, as well where parcel of 


ife ent 
pon 8; aud the eſtate is defeated (eſpecially being a freehold) as it ſhould b 
— De, where parcel of the land given is defeated; as 13. Edw. 4. is: f 
exchange. g 2 | l 
+ B. may enter it would be very hard where one gives a poſſeſſion in exchange 
upon 4-and and that ſhould be defeated by an eſtate for life, or by a leaſe f 
1 100 years of the one part, and a bare reverſion ſhould. only be k 
Foſt. 917. him, that he ſhould content himſelf. therewith, and have nothing 


during the time of the eviction : wherefore in regard the exchany 
Moor, 665. was intended for the mutual benefit and advantage of either parti 
3 Con. and one of them hath it not where part of the eſtate is defeates 
nd a dry reverſion only left him, therefore the exchange is cefeated 
ep. Touch. for ever, And although it be clear, that an acre in poſſcfio 
* 369. may be given in exchange for the reverſion of another expectut 
>. Bl Rep 936. upon a leaſe for life, or for years, where no rent is reſerved; and 
that it ſhall be good; for they ſo took it, and no party v 
- | ived ; yet it is not like the caſe in queſtion; for here he took | 
as in poſſeſſion, not knowing of any ſuch title of eviction. But! 
he had recited, that he had a reverſion expectant, and gave it | 
exchange, and the other had accepted thereof, it had been goo 
And therefore Por Hau ſaid, if he in reverſion exchange bt 
reverſion for a poſſeſſion, it is good: but if he in reverſion diver 
his tenant for life, or ouſts his tenant for years, and makes 
exchange in poſſeffion for lands in pofſeflion ; if afterwards ten 
for life, or years, re-enter, the entire exchange is defeated: f 
tenant in tail, to his right heirs, bargains and ſells 
land in fee (whereby the bargainee hath a fee for the time) it 
exchange with another for lands in poſſeſſion, and akerward | 


2 t. Ro. Ab. 812, 
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tenant in tail dies, and the ifue in tail enters and defeats the "Bvarand 

exchange for his time, there is no doubt but that the entire gf 

exchange is defeated. — Quod Coke, Attorney General (who was of Counter, 

counſe with the defendant), agreed to; for a reverſion expectant 

ypon an eſtate tail is eſtcemed of no value; for it may be cut off 

by a common recovery, which was the reaſon that it was adjudged | 
1 Deilies Caſe, that ſuch a reverſion is not aſſets in debt or | 
jermedon; and in Billing and Trapp's Caſe, 13. Elia. that a reverfion . h | 
upon an eſtate tail is not aſſets in a formedon: but he ſaid, that for | | 
i reverſion upon an eſtate for life it is otherwiſe; and therefore an 

eviction for life, or years, ſhall not defeat the entire exchange, 

heczuſe the law accounts the greater part of the exchange to remain; 

and in proof thereof he cited 42. Af. pl. 22. that where part of 

one parcener's part is evicted for life, that ſhall not defeat the entire 3 
partition, which is like to the caſe of an exchange.— But Tux | 
CourT denied it to be law, for they all held, that the entire | 
exchange was defeated; and gave rule to enter judgment for the £4 
plaintiff by ſuch a day, unleſs other cauſe were then ſhewn. 

And then Cok E moved, for the defendant, that the replication X 


SECONDLY, it is pleaded, 9uòd per quandam indenturam, Wc. he A! and 
bargained and ſold the moiety of the manor of bury, HABENDUM _ — 
the ſaid moiety to . Gregory in fee; ſo in the premiles of the ed le 5 


deed the bargain and ſale is not to any perſon: and then although — — | 


del, otherwiſe it is void. And although it be pleaded, chat the ar iy e 
indenture is between Buflard on the one part, and V. Gregory on pleadin to 
the other part, yet that ſhall not help; for intendments avail not daran and ſale 
preſly ſhewn in the deed to whom the grant vn made. | 

G | Poſt. 917. . 
| auſe it is pleaded virtute cujus he was ſeiſed, and ,, Leon. 33. 
lch not vigore Hatuti de uſebus, &c. as the common pleading is. . Roll. Abr. 


Word. adtiena- ACTION upon the caſe of theſe words uſed of the plaintif, 
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Bvsrand &c. doth not ſupply the entry. But upon a fine ſur conu 
co come ceo, &fc. it is otherwiſe ; for that is — 35 A 
"., SECONDLY, That the bargain and ſale by indenture, without 
prefling to whom, although it were habendum to V. Gregory, whi 
was party to the deed, was not good, for the reaſons before alledge 
As to the THIRD ExceyT1oN, they held the pleading to be 
enough; for although the uſual manner is to ſay wigore ſatu; 
yet it being a general ſtatute, the Court ought to take conuſinct 
thereof; and therefore good. But becauſe the record was not ir 
court, and it appeared not how theſe exceptions came to the en- 
of the caſe, they would adviſe (a). Vide 4. Co. 421. 
| (a) It was moved again, and adjudged for the plaintiff. Poſt. 917, 918. 
Carr 7. Thomas Ruſſel againſt John Grange. 


A miſpriſion of A SSUJMPSIT. Upon non aſſumꝑpſit pleaded, and found for the 
—.— - 4 plaintiff, it was moved in arreſt of judgment, becauſe the 
chriſtian name record is entered, et prediftus Thom. venit per attornatum ſuun, 
* &* prædictus Joh. per attornatum ſuum, et prædictus I hom. defendit tim 
ofthedefendant, *© et injuriam, &c. et dicit, quod ipſe non afſumpfit. Et de bi, is: 
in a declaration Q Et prædictus Thom. femiliter, Sc.: fo John the defendant ney 
— 3 pleaded, but Thomas the plaintiff; and ſo no iſſue joined between 
verdi@. the parties. And it was moved, that this plea was vicious, and 
Ante, 435- not alike, as where the parties had once pleaded well; but it is 4 
| miſpriſion in the concluſion: as in the caſe of 11. Hen. J. pl. 2, 
Somp. 4). Peningten : Caſe. —But ALL THE Coun (being full) held, thai 
425-844 was a mere miſpriſion of the clerk, and well amendable after ver. 
dict; for it ſhall be intended to be the defendant's plea, and but 

the miſ-entry of the clerk. Wherefore it was ordered to be amend- 


ed, and was adjudged for the plaintiff. : 
Carr 8. | Colſton againſt Harris. 


An award A SSUMESIT# Whereas ſuits were depending betwixt the 
e - plaintiff and defendant in the ſpiritual court for tithes, and 
party, without they had put themſelves in award to J. S. concerning the premiles; 
any correlative and in conſideraton of ſixpence, given the one to the other, the 
advantagetothe one aſſumed to the other to ſtand to the award of J. S. or to py 

8 10l.; and alledgeth that J. S. awarded that the defendant ſhoull 
8. Co. 96. a. pay to the plaintiff for the tithes 408. at ſuch a day; and that he 
- _ 66% had not paid it, per quod aftio accrevit, After non aſſumphit pleaded, 
3- Mod. 272. and found for the plaintiff, it was moved, *that this arbitrament 
8. Mod. 212. was void; becauſe it is awarded that the defendant ſhould pi 
— _—_ S_— 408. and there is not any thing awarded for him to have, or to be 
L. Ray. 123. freed from ſuits; ſo as he hath not any advantage thereby. — Aud 
of this opinion was THE wHoOLE CouRT; and that, the arbir- 
ment being void, the aſſumpſit ſhall not bind him to perform i. 


| Wherefore it was adjudged for the defendant. 
Bos + Willymote againff Wetton. 


246. 
2. P. Will. 450. 
1. Burr. 475 · 


— — the defendant, to one Street. © Go; follow ſuit 


Oro. Jac. 331. 4% Pillymote (innuendo the plaintiff), for ſtealing thy two kine, us 
B. R. H. 339. « hang him, or I will hang thee.” And on his further m 
offered unto him, if he would exhibit a bill of indickment fe 
ſealing the kine, that he would procure him the value of . 
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and that he exhibited a bill againſt the plaintiff, &c. After wcuruors 
"itt for the plaintiff, upon not guilty pleaded, it was moved, , 

* the action was not maintainable.—But Fenner and YELvER. rer. 

x (being only in court) held, that the action was well brought; 
the bidding him “ follow ſuit againſt him for ſtealing the kine, 
ul hang him, imports as much, as that he had felonioufly ſto- 
them; ottfrwiſe he could not hang him. Wherefore it was ad- 
ed for the plaintiff, 1 


Moyle hgainft 'Ewer. Cas to. 


RESPASS. Upon evidence, it was moved by Cott, Attorney A liner of wn 
Ceneral, where an indenture of bargain and ſale between J. S. torney to make 
be one part, and J. D. on the other part, and in the end thereof, inleledin n 


ner of attorney to J. N. to make livery, was produced in court, iadenture. 


m 

/ ni: mould be void, becauſe the attorney was not party to the Harg. Co. Lit. 
ie WW —But ALL THE Cour held it to be good enough; for in 5%. b.note (44) 
ney n ſuch indentures, are ſuch letters of attorney made; and it is a - 2 -FY 
weenÞ=01 alfurance, and therefore good. 5 1. Wood's Con. 538. Noy, 49. 
„ and | 1 

; ccoxol r, it was moved, upon an indenture of feoffment made By what words 
ol, prior of Burcefter to John Lang fon, of the moiety of the ma- the moiety of a 
hat it of Caverfie/d, and all his lands in Caverfield, that he having a ma- _ 2 
.in Cover eld, that the moiety of the manor only ſhould paſs : 

| but for the words, „and all his lands in Caverfield,” that extends 

nend- to other lands, not parcel of the manor, and not to make the 


Je manor to paſs: and if he had not any other land, thoſe words 

od. —And of that opinion was Por HAM. 85 | 
ut, in regard it was ſhewn on the plaintiff's part, that this deed An ancient deed 
n antient deed, viz. 3. Hen. 7. and therein a rent of 525. 4d. admitted as evi- 
ned, and all the land of the priory there had been enjoyed un- . — 


miſes; that grant; and that this grant was ſo made, becauſe Lang ſton — 
„ ber had a manor in that vill, and the prior another manor, 
oY peradventure in antient time were both but one manor, and 
- | ads divided ; ſo peradventure the manor which the prior 


"as named the moiety of the manor :—For theſe cauſes 
DT and THE OTHER JUSTICES held, that the entire manor 
d paſs; but they adviſed the jury, if the caſe was ſo, that it 


"- 1 found. But the jury gave a general verdict for 
Namtitt. 5 | 

—And 

bites 


Gore againft Moorton. | Can 11s 
Trinity Term, 44- Eliz. Roll 78 3. | 
ON for theſe words: 4 Thou art a forſworn knave, and ing a man 


iff, "that I will ve. f. | oy = Bf 
| * or thou waſt forſworn in the Hundred- with being for- 
wa, C (anzends Etrverton- — After verdict for the 3 — ; oo 


D it was moved, that the action lay not: for it doth not not actionable. 
ira t was a court of record, nor any court whereof the — s 
. here take any conuſance.—And of that opinion was Moor, 73* 

Lt Cour. 1. Hawk. P. c. 
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Earz 12. Waller againſt Campian. 
Aleaſe 16th TJNEBT for rent reſerved upon 2 leaſe for years; -ſuppoſin : 


| Ante, 169. not be ſaid to be in by the leaſe; as in Clifford. Cafe, J. Edu. 


— ae re NS 
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1 habend = | 2 , 8 gut 
_ — —_ apud Caſton, 16. Aprilis, anno 42. Elia. he demiſed ſuch land 
ciation laſt paſt, excepting one acre, facent. et exiſlent. in Hodeſdon in comitat. red 
wirtute cujus in- HABEN DU from the Annunciation laſt paſt, for years, &c. vir 
— oh _— cujus intrauit et hatuit: tenementa præ dicta from the ſaid Aununcialis 
4e is good, c. Afier verdict it was moved in arreſt of judgment, that i 
end the leſſee declaration was not good, for there was not any vill nan 
no diſſeiſor. 6 ; J 
where the land lay; for the jacent. et exiflent. Ec, extend on 
to the land excepted. — But 4L L THE Cour held, that it rite 


to both. | | 


SECONDLY, It was moved, that this was alledged, 30 bok 
et accupavit from the Annunciation laſt, &c. which was before i 
beginning of his leaſe; and he was thereby a diſſciſor, and ſi 


Dyer. | 


But aLL THE Cour faid that it was well enough; for it f 

be intended, that he occupied before the leaſe by agreement: a 

it is not like, where a leaſe is made to have a future commenc 

ment, and he enters before the day of the leaſe made. Wherek 
it was adjudged for the plaintiff,” | 


Cann 13. Garnons again Hodges. 


Apromiſe in ASSUMPSIT, in conſideration the plaintiff ſhould uſe his e 
conficeration endeavour to procure the defendant's father to aſſure { 
that the plaintiff 


would uf: it land, that he would give to the plaintiff 20l. if he procured t 
endesa to father to make the afſurance ; and alledgeth in fact, that be pt 
3 a- cured, &c.; and that the defendant had not paid, Kc. Thed 
and — fendant pleaded non Mumpſit; and found for the plaintiff: 3 

of procurement after verdict it was moved in arreſt of judgment, that the deal 
— ration was not good, becauſe he doth not alledge the place ub. 
Ante, 888, the procurement was.—Sed non allocatur; for the promiſe i 
= conſideration he ſhould uſe his endeavour : and now iſſue is tak 
Moor, 702. upon the aſumpſit, which is collateral: wherefore it is good evo 


Cro. Jac. 125. And it was adjudged for the plaintiff, 


| Carx 14+ ; Dag ogainfi Penkeven. 
The words 2 in the exchequer chamber of a judgment in the que 
OED 2 bench, in an action for theſe words : . Thou art not fo l 
Mall after Ver- (c a man as thou takeſt thyſelf; for thou haſt drawn ſuch 2 mn 
dict, be intend- dc perjury.” The error aſſigned was, That an action lay ot 
* = ad. of theſe words: for it is not ſaid, that he had ſuborned any : 1 
jury.“ may be ſaid drawn, becauſe he was examined upon interrogal 
Nute, 899 ig a ſuit, wherein he was perjured. 

But 41 L THE JUSTICES AND BaroNs held, that the ® 
well lay; for the words are of the ſame ſenſe, and ſhall be tas 


the worſt part. Wherefore the judgment was affirmed. 
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Proctor again Fitz- Williams. e 
n In the Exchequer. N . 
cro for theſe words to J. S. the plaintiff's ſervant: „Thou Words aQion- 
* « laſt a traitor to thy maſter” (innuendo the Plamtsff Jo— -7 "a _ 
cd 


* 
+ 


Fudped that the action lay; it being moved after verdict in arreſt 


* vgment. Cro. Car, 135. 

t th . | : 
I Woodward again Thompſon. e "Chon, 

| on 


IROR in the exchequer chamber of a judgment in the queen's & declaration 
bench. The firſt error aſſigned was, Becauſe in debt by an ad- - bk pane hl 
rator, he ſuppoſed adminiſtration committed unto him by alledge that the 
archbiſhop of Canterbury; and doth: not alledge, that he was r- was 
lu ordinarius, or that he had goods in divers dioeeſes.— Sed. ru, or * 
albcatur ; for it is well enough, and to be fo intended, that he was committed 
ſullcient authority to commit it. pot mertem inte / 
conDLY, Becauſe adminiſtration is alledged to be committed, * 791. 879. 
be faith not poſt mortem inteſlati.— But it was beld to be good 3. Bac. Ab. 442. 
gh; for it is alledged to be committed de bonts inteſtat“ tempore 5. Com. Dig. a07. 
ſue, and therefore it is neceſſary to be intended to be after 


eh. Wherefore the judgment was affirmed, | 
Poultney againſt Wilkinſon. © Can 17, 


ION for theſe words: Thou art thrice perjured in thy Words action- 
«anſwer in chancery to my bill” (innuendo a bill exhibited ble. 

by the defendant againſt the plaintiff, and an anſwer to that cro. Car. 322. 
The defendant demurred, becauſe he alledgeth not any per- 1. Hawk. 319. 


= particular.— And without argument it was adjudged for 
Intiff, 8 | 


iff: a 5 | { | 
: tec Gurrey againſt Sanderſon. ; Cas 18, 
ce wik Eaſter Term, 44 Eliz. £ Roll 171. 


ESPASS. Upon a ſpecial verdict, the caſe was, A copyhol- 2s. 1f a copy- 
der in fee ſurrendered his copyhold to the uſe of one in tail, hall may be in- 
40 f tailed without | 
ners remainders over; who was admitted accordingly ; and'cyſtom ? , 

ls ſurrendered: to the uſe of another in fee, againſt whom a 2- If the ſurren- 
ery vas had in the copyhold court, with voucher of the tenant — — 

; Who vouched a common vouchee, and died. | 3. If a common 


tether that was a diſcontinuance or bar to the eſtate tail? A 


neſtion. eee ? 
iT, It was doubted, Whether au intail might be of a copy. 


ſo h 
a nanny there being no cuſtom found, either one way or other? Co Lhd te 
nor, Admitting it to be an eſtate tail, Whether a ſyrren- . C. 23. 


| * ke 6 8 of 10 eſtate tail? 2 Raym. 164. | 
» Waether there may be a common recovery ot à cop ©: . | 
ue the iffue in tail, and thoſe in remainder Jouy 2 | 
"aan ſaid, that all theſe points ought to be well conſidered, 1. Ver. 705- "0 
wcerning many ſubjeQs 3 and therefore they would be well 387. 43% if 
before there ſhould be any reſolution of them. And it was 1. Wit a6. 
| 2. vo 356. 603. Burr. 969- 1. Bl. Rep. 944 


, adjourned, 
| | Ooon2 | Stephens 


gos Michaclmas Term, 44. and 45. Eliz. In B. R. 
8. 19. | Stephens agamft Frances Totty, Nuper Uxorem Henrici Tott 
If huſband and TYROHIBITION., The caſe was, ' Frances Totty was dino 


Ae FT from her huſband, cauſ# adulterit in the huſband; and q 

there, and a le- ſentence of divorce was accordingly. The feme ſued Stephens 
. 4 the ſpiritual court for a legacy given her by a ſtranger, 

may releaſe it. pleaded the releaſe of the baron made after the divorce; wh 

being diſallowed in the ſpiritual court, he brought a prohibii 

n being argued by Doctors Cour rox and Hu psx, tþ 

Noy, 45. 3*" affirmed the civil law to be, that ſuch a divorce is not a diffoly 

S. C. Moor, 2 vinculo matrimonii, ſo as that any of them may marry again, 

Co Lit 438. J it is a ſeparation only, and they are not compellable to cobib 

Cro. Car. 463. but if they will, they may without any new marrying, And 


? 3 2 was ſaid, that if one of them be in dread of the other, for poi 


. ing, or ſuch like cauſe, it is a good ground for ſuch a ſeparation 

2.Vern.659.261. ſentence, &c. 8 EP 

1 * And ALL THE JUSTICES held, that in regard this ſepir 

dar 40g doth not avoid the marriage abſolutely, but they till rema 

| man and wife, that this releaſe of the baron was good to exting 
the duty: and that the books which ſpeak that the /eme ſhall ! 
again her goods after divorce, are to be intended of an abſal 
divorce ab initio. But becaule the releaſe was obtained by 
without any due conſideration, as they conceived, they advitedt! 
to a compoſition. Et adournatur, 
1 : Seyman again Greſham. 


s 


Hilary Term, 44. Eliz. Rull 650. 


A ſheriff ean- A ETON upon the caſe ;, ſuppoſing, that one G. Beriford 
not break open 4 K indebted unto him by a ſtatute ſtaple in 200l. and that he 
Coors to execute execution, and that the ſheriffs of London, by force of that 
Soi Auf oa impanelled a jury, toenquire what goods, &c. and that there 1 
to execute a divers goods of the ſaid G. Berisford in ſuch a houſe in Londn; 
— that the ſheriff came with the ſaid jury, to have a view of then, 
2 ; focias; to appraiſe and ſeize them for this debt; and that the defend 
and where he præmiſſorum non ignarus, ſhut the door, and diſturbed him to! 

is —— execution, &c. The defendant entitles himſelf to the poſleli 
may juſtify the houſe, by reafon of a joint leaſe made unto him and one 6. 
ſhutting bis riſord, and that he had it by ſurvivorſhip 3 and that he ſhut the 

ovary — for the ſalvation of his pofleflion. The plaintiff replies, that the 
of his poſſeſſion G. Berisford mentioned in the bar, and he who was obliged i 


and for the Pro- ſtatute, were all one perſon. And it was thereupon dem 


61 roy range The principal queſti Whether this ſhutting of the 
lazofull e principal queition was ether t 8 1 
— - 4 : was a diſturbance of the execution? and, Whether the | 


Ante, 759- might thereupon maintain this action. 
x And firſt, it was agreed by THE wHoLE Cova r, that u 
4 Feb copiar ad ſatirfuciendum the ſheriff may not break open an: 
a 3 . . doing i 
Moor, 666. houſe to make execution, but he. is puniſhable for doing! 


Yelv.28 upon a capias utlagatum he may well enter any man's = 
_— apprehend him: for no place ought to protect him agzinb 


1. Jones, 439- 1. Bulſt. 46. "Hob. 263- 2. Shower, 87. Cro. Jac. $55. . Roll 
Ya mer, 52 6. Mod: 173+ Foſter, C. L. ch.8. ſ. 20. and ſee the caſe of Lee v. Guaſel, 
1. to- . & Hawk. 138. 2. Das, Abr. 2 4+ Bac, Abr. 454. | 


Wn. * 


N * : y g a 0 , 5 1 
* * . 0 — 5 a... " 
* 


* 
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1; and he, being out of the law, ſhall not have the protection Sr 
helaw, And this caſe, TANF1ELD ſaid, was reſolved by all the . 
les of the common pleas, in Sir Thomas Keimie's Caſe. But 


bens ether he might upon a fieri fac iat, or extendi facias, enter the 
. iſe of any to take execution of the goods, and to break the 
ys houſe to make execution, they doubted. Vide 18. Eds. 2. 


Execution” 250. 13. Edw. 4. pl. 9. 18. Edw. 4. pl. 4. But if 
{oor be open, there is no doubt but that the ſheriff might enter 
do execution 3 for the law gives him authority thereto, as an 
cutor may enter to take goods left there by the teſtator. And 
this cauſe GawDY and Po PA M held, that the action here well 
decauſe by the ſhutting of the door the party was diſturbed to 
e his execution. SIA | 

But Fk uNER and YELVERTON e contra; for the goods being in 
defendant's houſe, who is a ſtranger to the execution, he is 
bound to take conuſance of the ſheriff's intent, in coming to 


para 
Uh eexecutionz and his ſhutting the door was lawful. And al- \ 
unge gn there were loſs to the plaintiff, yet it is damnum fine injurid. 
all h it appears not by what means that the goods of the conuſors, 


ch are in the defendant's houſe, came thither; and if they 
e taken by the defendant as a treſpaſſor, the party whoſe goods 

arc, or the ſheriff upon execution, may come within the 
ſe, if the door be open, to ſeize them, becauſe the defendant 
| them by unlawful means. But if the defendant had them by 
ul means, viz, by bailment or otherwiſe, neither the party him- 
nor the ſheriff can come within the houſe to ſeize them; and 
ore the ſhutting of the door is no cauſe of action for the plain- 
Aud therefore the action lieth not, &c. t adjournatyr. 


t he org, That afterward, Mich. Term, 2. Jacobi, this cauſe was 
hat ed again; and that WILLIAMS agreed with the opinion of 
ore | YERTON and FENNER in omnibus; and that the (hcriff might 
da; break any man's houſe to take execution, unleſs in the queen's 

or for a contempt, &c. Wherefore, according to their opini- 


it was adjudged for the defendent. 5. Co. 91 


= Jennings againſt Harley. | Carn tte 
ne C. | | . 5488 
it the GPUMPSIT.. Whereas one Baſſet was indebted unto him in gol. A promiſe to 


ad that he brought deht, and had judgment to recover, and Pa) the debt 
won ſued a capiar ad ſatisfaciendum, and an exigent, and the plaintiff had 
ud Baſſet was thereupon outlawed, and that he intended to ſue recovered byde- 
1 uilugatum; that the defendant, in conſideration the plain- ful, 3 
xy orbear to proceed upon the capias utlagatum, which he that — 
ued out uſque ad ferminum Paſche proxime ſequent, aſſumed, ſon did not, in 
if Baſet id not pay the debt, that he would pay it (a); and conſideration 


Red in fact, a non-performance of the promiſe, The defen- 2 en 2 
3 no 270 t; and found againſt him,—After ___ _ — ory 
f acoN in arreſt of ju t, that the action lay „i s.. 
bor this confideration” is againſt Faqg-ar 7 a1 pps this — a. 
cn k 2 the queen's ſuit, and not at the party's. | ; 
wor, Fxxuza, and YELVERTON, held, that the conſidera- 
ru good ; for it is the party's ſuit, as well as the queen's ; for 


(s) Seg/29, Car, 4, c. 3. and Cowp . 227. 


Yelv. 19. 
Cowp. 118. 


the 


* 


and coſts which © 


FEY S * "OE: by 
| * 
- 


/ 


Jenwincs the party is the means to entitle the queen theret 

wee hatb the ſpecial carriage thereof: and if the ſheriff Ds de J 

| 5 rr. arreſted upon ſuch a capias utlagatum to eſcape, it is an eſca 1 | 
av. 20. the plaintiff; as it was adjucged in Shi v. Cutter ies, * 


Ant. 707. 850 | it j | | 
70. 85 Por ha e contra: for the ſuit is merely now the Queen's { 


and a means whereby the party may have his execution. For x 
queen is entitled thereto by the party, ſo, after the outlayre. 
party is thereto by the queen; and that iflueth for the — 
to the queen. And if the party will not take it, the queen's 
torney may ſue it out; and the queen is not of right bound to ſa 
the party out of the goods which are ſeized by this writ, altho 
ſhe doth it, out of grace many times. But a PET1T10N or kic 
lieth not in ſuch caſe: and although the plaintiff bath advan 
thereof, in regard of the party, who is taken thereby to beinex 
tion (which is the reaſon that be-may have debt upon the-eleax 
yet he cannot ſtay the execution of this writ, ſo the conſiderati 
void. But, notwithſtanding, the other Judges gave rule, the 
other matter were not ſhewn before ſuch a day, judgment ſhould 
entered for the plaintiff; and that the defendant might bring 
writ of error, And no cauſe was afterwards ſhewn, &c. 


Cart 22. | Criſp againf Verral. 
In an appeal of PPEAL of murder againſt the defendant, late of Sondu: + 
Jurildicdien of comitat. Kantiæ, of the death of his brother at Sand. 


the king's comitat. Kantiz, And upon a cipias directed to the ſheriff of I. 
bench cannot He returned a non eft imventus;- and the defendant appeared to 


— writ, and ſaid, that Syndavich predict. is parcel of the CHñe 
abatement that PORTS, ubibreve regina non currit; quig; quidem les CINQUE-?0R 
cat iter nec eorundem aliqua parcella, are within the county of Kent; and 

0 1 1 : 


ns afthe Oupc manded judgment of the writ, Et quoad the felony and au 
parts. not guilty. And thereupon the plaintiff demurred. ä 
Ante, 695. 

9 TANFIELD, for the plaintiſt, that the plea is inſufficient in mat 
Yelv. 12. 4 Toll iF in (þ i bl 
2. Inſt.c:79., and manner: for as to the matter, if it ſhould be a plea, by ! 


4. Inſt. 223, means murder would be diſpuniſhed ; for he who did it, wouid 
eee out of the CinqQue-yorTs, and they had not any remeif 
Cromp. 13 i” purſue him, for they cannot award proceſs of outlawry, for ! 
Cro Juc. 543- Ought to be proclaimed in open county, which they bave nd 
7 278 be, authority to do. And although that in matters which concern 
3 Bl. Com. + ky realty, it is a 'g001 2 to ſay it is within the C1xQUE-POIT 
2. Hawk 406. yet in debt, or treſpaſs tranſitory againſt one who is not 2 UN 
of the CinqQue-yokTs, that it was within the CIxGE-Tenr 
1 no plea: for if a ſtranger (ſhould commit treſpaſs there, and def 
from thence, and ſhould not be puniſhable, there would be 
Bo 5 juſtice, which ſhould not be by reaſon of any grail 
ranchiſe: and to that purpoſe, vide 49. Edw. 3. Pl. 24. 30. 
3. N 5. 3. Edu by pl. 3 3. Eu. Jo af Juriſdidin, 
0 22. Hen. 7. pl. 90. Se here, as this caſe is, the part ue 
demurrant there, if this ſhoyld be a plea to ouſt the Joris 
this Court, the plaintiff ſhould be without remedy there, 
would be a failure of juſtice ; wherefore the plea is not g 
matter. The plea alſo is double: for if this be a plea, thi 
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dich is within the CiNQUE-FORTSs, then when he faith that the 8 
(ixQUE-PORTS are not within the county of Kent, that makes the eg 
plea double; for the murder is local, and being laid to be at Sand. VIII. 
vich in the county of Kent, to ſay that Sandwich is not within the | 
county of Kent, is a good plea by itſelf; for if he bad pleaded not 4 Inſt. 323, 


en's f 3 f 
* gally, he might give in evidence, that the fact was not done in the 
wry, one county. Wherefore the plea is double. | 3 
onten 8 
en's | Core and GODFREY e contra, that the plea is good; for it 
to ſatiM:ppears not to the Court, that if this plea were allowed, there 


would be any failure of juſtice; but he well might have his appeal 
RIG there, But if it were ſo that juſtice ſhould fail, that peradventure 
might be a cauſe to diſallow of this plea z but that ought to appear 
by the replication, viz. that the party was fled out ſo, as there was 
pot any remedy againſt him there. And by the demurrer it is con- 
ration8Wef:d, that the place where the murder was committed, is out of 
he county of Kent; ſo by his confeſſion the appeal ought to abate. 
bould nd for the doubleneſs, he cannot take advantage after a general 
emurrer, but he ought to have ſhewn it for cauſe. Vide 14. Hen, 

. pl. 24. 37. Hen. G. pl. 5. | 


Ard afterwards ALL THE JUSTICES delivered their opinions 

erally; that the plea was not good for the matter; becauſe this Cro. Car. 24. 
ion of appeal is higher than an action real or perſonal, and in Cro. Jac. 543. 
me fort concerns the queen. And in thoſe caſes which concern 

de queen, that it is within the CINQUE-PORTS, it is not any plea, 

in a guare impedit. 


INQU 

POR | 

* f Wolverſton againft Meres. C4 23, 
Hilary Term, 43. Elia. Roll. 977. q 


| CTION for words: „ Edmund Wolverſton is a bankrupt knave.“ it is aQionable 
—lt was adjudged that the action lay; he ſhewing that he 4h fu of a mer- 
vs a merchant. And it was affirmed on a writ of error; although « , bankrupt wy 
vas alledged, that he did not ſay that he was 4 bankrupt,” eve.“ 

% bankrupt knave,” which is an adjective, and it may be a 

rupt in kaavery. ; | 


ern! 

'OR8T 

18 4 : 

Th Downing againſt Seymour. Carnty, 
W | 

| be Michaelmas Term, 44. © 45. Eliz. Roll 402. 

2 


RESPASS. Upon demurrer the caſe was, Leaſe was made to The acceptance 
boron and feme for years, who enter. The leſſor afterwards u * huſband 
65 the bo70n, who died ſeiſed. The feme ſurvives, and claims extinguiſhes 8 


. term to the 
huſband and wife. Co. Lit 338. b. Moor, 304· Plowd. 423. 


ins 


912 
Down1n & 
again 
SzTMOUR: 


— 


HY 


— 
— 
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the term; and betwixt the ſeme and the heir of the arm the 
debate was, Whether this term was extinguiſhed ?— And it wy 
held PER TO TAM CURIAM, that by the acceptance of the feof. 
ment the baron hath ſurrendered the term, and it is extingyiſhed, 
But if the conveyance had been by bargain and ſale inrolled, ot 


by fine, it had been otherwiſe, And it was adjudged for the 
plaintiff. | 


45. Eliz. In the Queen's Bench. 


Sir Chriſtopher Yelverton, Knut. 


Sir Thomas Fleming, Kut. Solicitor General. - 


Abt The, declaration was in this manner: Ro- In an action on 


« idem le plaintiff ſhould take to wife the daughter of the ſaid the defendant 
« Thom, (a), ſuper ſe aſſumgſit, et eidem Roberto promifit to pay unto Md, Ge. 
bim 100l, &c.” The defendant pleaded non aſſumpſit; and found Noy, 59. 
for the plaintiff, And it was moved in arreſt of judgment, that 1: Sid. 246. 
the declaration was not good; becauſe it was not alledged, that the e . 
lefendant aſſumed. But it was thereto anſwered at the bar, that it Lut. 238. 
x neceſſarily to be intended that the defendant aſſumed, becauſe it is '- . 26. 
quritur verſur, Ec. and he is there named: and in conſideration f. d. Ray. 146. 
be plaintiff would marry his daughter, ſuper ſe aſſumpfit, it is of 3. Bac. Abr. 621. 
eceſſity to be intended, that the defendant did aſſume: and now. »*: 
de having pleaded, the jury have found that he did aſſume, &c. 359.1817. 
But aLL THE Cour held it to be ill; for a declaration ought 2. Ter. Rep. 28. 
o contain the ſubſtance, otherwiſe it is not good; and no matter Doug) 658. 
ff ſubſtance ſhall be ſupplied by intendment, nor ſhall the verdict 
"p it, Wherefore it was adjudged, quad querens nihil capiat per 

mM. ; LY 


e) By 16. & 19. Car. 2. c 8. an error of the name in a declaration 1s aided, provid- 
{the name be right in the writ. ; 


\ SSUMPSIT. The plaintiff declares, Whereas a capias againſt A warrant di- 


0 wreſt the defendant ; and the ſheriff had made his warrant to may be execut- 

our, ef eorum cuilibet, to arreſt him; whereupon he was arreſted ed b : 

two of them; that the defendant aſſumed, in conſideration n upon 

be plaintiff would diſcharge him from that arreſt, to pay ſo much, in conſideration 
* and alledgeth in fact, qudd exoneravit eum from the ſaid arreſt, of being releaſed 
id that the defendant had not paid, &c. After verdict, and judg- — pr not 
dent in the common pleas, error was thereof brought. date low. 


ur, ef eorum cuilibet) being made by two, and not by the four, or 1. Roll. Ab. 329. 
None of them only, is not good. But Gawor and YELvER- A 
ron held it to be well enough; for being but an authority to Co, 1K. 181. b. 


| Hilary Term, | 


dr John Popham, Kut. Chief Fuſtice. 
Sir Francis Gawdy, Kt. 5 
Sir Edward Fenner, Knut. Fuſtices. 


Sir Edward Coke, Knt. Attorney General. 


\ 


Li: ancef Themes: Sad of 


« BERTUS LAW queritur de THOM. SANDERS in cuflodid A wy 
« mareſchalli, &'c. pro eo videlicet. Cum in confideratione quid | 3 


ard. 1. 


2. Ld. Raym. 


King againff Hobs. | Carn A. 


the defendant was directed to the ſheriff of the county of N. erage” wat * 


y two; and 


a promiſe to pay 


fins r, Becauſe that this arreſt (the warrant being made to Palmer, 82. 


3. Bulſt. 210, t. Roll. Rep. 406. Yelv. 35, Hutt. 127. Dyer, 62. 
make 


— > 
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kia make an arreſt, and to execute ſuch a warrant, it is not fv firigy 

- againſt to be purſued as an authority to make livery, whereby an eſtate ; 
„ - conveyed; for it is made here to four, for the greater aid one of 0 

O Lit. 181. b. Other; and therefore three, or two, may execute it very well, Bu 
Pod. 66. Otherwiſe it is of a letter of attorney to make livery.— But Fenxe 1 
Plowd. 7. b. held, that in regard it is but an authority, it ought to be preciſe! 
} 8 — 256. executed by four jointly, or by one only. FF 
Cro. Jac. 163. A SECOND ERROR aſſigned was, Becauſe he ſaith exoneravit en 
63- of the arreſt, and he doth not ſhew how.—But THE Cour he 
oor; vey it to be well enough; for it needs not to be pleaded as a diſcharge 
1-Bac. Abr. 549. of a bond or rent, which onght to be ſhewn; for they cannot be 
8 diſcharged unleſs by deed, and it ought to be a perpetual and abſo 
lute diſcharge ; but the diſcharge of an arreſt may be by compe 
ſition with the party for a time, or with the ſheriff, and by divers 
other means: wherefore it need not be ſhewn. And for thi 


cauſe it was reverſed. | | 

Caxx 3. 70 King again Shore. 6 
Words which ERROR of a judgment in the common pleas, in an action for 
— - 450 words. Whereas the plaintiff being an attorney, the defendant 
lawyer, are ſpake theſe words of him: « He is a paltry fellow, his credit doth 
actionable. ( begin to crack, he doth deal on both fides.” Judgment being 
Yelv. 32. given for the plaintiff, the error aſſigned was, That an action ly 
not for theſe words. —But ALL THE Cour reſolved, that it was 
maintainable : for the laſt words, “he doth deal on both ſides, 
touch him in his profeſſion, and are very ſlanderous. As if one 
ſaith to a lawyer, © he is an ambodexter,” there cannot be a greater 
ſlander. Wherefore the judgment was affirmed. 


Cas 4- Chantflower again} Prieſtly and Dr. Waterhouſe, 
Executors of John Montfitſhet. 


In covenant for (OVENATT, for that the teſtator ſold to the plaintiff, twenty 
«pap e ton of copperas, and agreed with the plaintiff, that if be 
copperas, a failed of the payment of ſuch a ſum at ſuch a day, that he might 
breach, que4noz quietly have and enjoy the ſaid 20 ton of copperas; and alledgeth 
1 in fact, that the money was not paid at the day, et guad non pat 
without ſhew. Habere et gaudere the ſaid 20 ton of copperas : whereupon he brought 
ing a lawful the action, and judgment was againſt the defendant by a nibi/ dt, 
—— 626 and. a writ of enquiry of damages awarded, and 260l. damages 
, > . R , 1 fi 4 
Yelv. 30. found, and returned. And it was now moved in arreſt of Ju 
Ney, o. ment, that the declaration was not good, in that be afſigns not 
Dyer, 328- ſuflicient breach of the covenant, quòd non potuit habere et gauder 
Cro. Jac- 425. to, without thewing how and by whom he was diſturbed, 1s n 
1. Wood's Con. ſufficient : for it ought to appear to the Court, that it Was 2 law- 
411. 413- ful difturbance, otherwiſe there is not any caufe of action; 
Cop. 24% the goods being fold unto him, if he be ſhegally diſturbed, de 
hath a ſufficient remedy, and is not to maintain an action of co- 
venant.— And of that opinion was THE WHOLE Cobxr. 
© 26. Hen. 8. pl. 3. 3. Edw. 3. “ Covenant,” 6. n 
| Mattermaybe But ATK1NSON moved, that the defendant came too late to ＋ 
alledgedinarreſt jedge this matter, in vegard judgment was given againſt dio by — 


7 


— 


— een enge 0 Si a. a n, = 


a 5 6 F7" = _ = © r oo w 


of an interlocu- 


tory judgment, dicit. — But they all held, he came well enough for the time; 

Ante, 135 636. the laſt judgment, he nay well inform the oe of the iofufficen 
* 309 of the declaration; and the Court, feeing it to be inſufficient, 

1. Nied. 265. abate it. Wherefore it was adjudged for the deſendant. , 


828 


* 
- 


.2. Mod. 265. 


1 8 
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Fitz. Williams Caſe. e ek 


\[TZ-WILLIAMS was indicted upon the 8. Hen. 6. e. 9. for 9,. whether an 
F that he entered into ſuch an houſe and diſſeiſed J. F. injuſlè et indicment of 
ne judicio, and yer detains the poſſeſſion with force. This being — nery | 
sound at the quarter-ſefſions in Eſex, they awarded reſtitution. muſt preciſcly 
But the ſame day, after the ſeſſions ended, a certiorari to remove _ _ = 


this indictment wes brought and delivered to Sir Thomas Mildmay, i rr 
eſtas retulorum there, praying him to award a ſuperſedeas, which he | 8 
refuſed to do. The next day after the ſheriff, by this writ of reſti- Velv 34. 932. 
tution awarded by the juſtices of peace, made reſtitution. And now, Palm. 195. 

the indictment being removed by virtue of this writ, it was much B. K. H. 170. 


debated, Whether this indictment were ſufficient, and whether the 81K 363. 
reſtitution were well made ? Lon Jed N N f 1. + ar * a 


Exception was taken to the indictment, becauſe it was not pur- 9 

ſuant to the ſtatute; for the ſtatute is, © If any be diſſeiſed and ” 

« ouſted with force, or diſſeiſed peaceably, and held out with force, 

« Cc. And here the indictment mentions that he entered and 

diſſeiſed; but he ſaith not pacrfice, or with force, ſo it is not pur- 

ſuant to the ſtatute : wherefore it is ill. —But TANF1ELD thereto 

anſwered, It is well enough, if it be found that he entered with 

force, or held with force; and it is here found that he yet detains 


17 the poſſeſlion with force: and to that purpoſe he ſhewed a prece- 
* dent, Hill. 15. Hen. 7. Rot. 205. where in an action upon the 


, 8. Hen. 6. c. 9. the declaration ſuppoſeth the entry and diſſeiſin to 

be with force, and the defendant pleaded not guilty, and the ver- 

lit found that he entered peaceably, but detained with force, and 

the plaintiff had judgment upon it ; ſo the finding of any of them 

ſufficeth. —GawDpy. They are not alike; for the declaration 

there is ſufficient ; and although the verdiCt find it to be falſe in 
- lome part, yet that is not material; for here the indiftment is not 
luflicient, becauſe it is ſuppoſed that he entered and diſſeiſed, &c. 
And he doth not ſay whether he entered pacifice or manu forts; fo 
It is uncertain 3 and an indictment ought always to be certain and 
preciſe in every point. And for that cauſe GawDy and YEL- 
YERTON held the indictment inſufficient. But PoPHA and FRN 
XER conceived it to be well enough, notwithſtanding ; for when it is 
found that he entered and diſſeiſed (no force being found), it is in- 
tended to be peaceably, and not otherwiſe. 8 

And as touching the reſtitution made after the writ of certio- The delivery of 
rart (a) delivered, Gaw Dr and YELVERTON conceived it to be 2 <&rtiwrari to 
wid and ill, becauſe by the certiorari delivered the hands of the 227,92 juſtice 
juſtices of peace were cloſed ; for the writ is an expreſs prohi- makes every 
dition unto them, viz. ulterius terminari coram wvobis nolumus, ſo 2 Judi 
erery act done by their authority after its delivery is void: and \ or 9 
though the writ of reſtitution was awarded by all the juſtices of minjferial act 
the ſeſſions, yet the writ of certiorari being delivered to any of 7910; aud one 
idem, he ought to have allowed thereof, and awarded a ſuper ſedeat. * 3 
ud Por nau concęſſt, that any juſtice of peace might have 4 to any pro 
warded a ſuperſedeas : but he conceived there was a difference con granny 
betvixt miniſterial acts and judicial acts; for judicial acts mil- of the {eſſion. 
* or not done (as he as are but erroneous, and not void: p,q_ 98. 

667. Cro. . £ 4 8 * . „ 12. Mod. 643. 

h 4, 418, p< Bac, AT. Er bee ITT NO | N 


7) See 21. Jac. f. c. 8. ſ. 6, . . Will. & Mary C. Ih 8. & „Will. „C. 13 
Ces. l. c. 19. . 2. and 13. Senn 5, ; e ws 
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Fi rz- Wir. but it is otherwiſe of miniſterial acts. And therefore, if a judp. 
LIAN Carr, ment be given in the common pleas, and a writ of error be brougat 
unto them, it is a ſuperſedeas in itſelf ; yet if they award execution 
or had awarded it before, and do not award a ſuper ſedeas as they 
ought, and execution is done, that is but erroneous. 80 if an 
habeas corpus out of this court be delivered to an inferior court to 
remove the cauſe, or, if being delivered after judgment, they pro- 
ceed to execution, it is but erroneous, and not void. But if execu- 
tion be awarded out of his court and delivered to the ſheriff, aud 
he makes a warrant to his bailiff to execute it, and afterward, be. 
fore it be executed, a ſuperſedeat is awarded and delivered to the 
ſheriff, and he doth not countermand his bailiff, but he (not 
having notice thereof) executes it, this is void, becauſe it is a mi. 
niſterial act: ſo here in the, principal caſe.—And of this opinion 

was FENNER, Fuflice,  _. N | 
The awarding ; But afterwards, becauſe they ſaid the awarding of reſtitution wi 
| ano rows. but matter in the diſcretion of the Court; and it appears there vn 
in the diſcrezon a former indictment of a forcible entry found, and removed into 
1 4 this court, and (this depending) remained here undiſcuſled ; that 
Sav. 68. * indictment being found contrary to the direction of the Juſtices 
of aſſiſe, who gave other order for the peaceable trial of the title, 
which the Court conceived to be an abuſe to the Juſtices of aſſie, 
and of this Court; wherefore, with the conſent of ALL Tar 

Jus ricks, reſtitution was awarded. ws IO 


+ Hawk. 293. R x 
Ee” | Braban again Bacon. 
= Michaelmas Term, 43. & 44. Eliz. Rell 336. 
2328 | JET upon an obligation, conditioned to diſcharge and fare 
plea en ; harmleſs from all obligations which he had entered into for 
rav, is not him. The defendant pleads, gudd exoneravitet indemnem conſervaut 
—— rang from all the obligations, &c.—Ong Excee TiO was taken, Becauſe 
be ſhewed not from what obligations. Sed non allocatur ; becauſe 
— 749. 914 there might be very many of them: wherefore, to avoid prolixty 
. in pleading, the law allowed this plea to be ſufficient.— ANOTHER 
263. 534. EXCEPTION was, Becaule he pleaded not quòd modo exoneravit, Ci. 
March. 290. but generally — And for that cauſe it was held to be ill. Et at 


„Co, 4. a. 
3 — ournatur. i 


Moor, 875. Id. Raym. 49. 1. Salk 139. 5 
Caen 7. | Launing againſt Lovering. _ 

Covenant in a (COVENANT, For that the defendant, 35. Elia. let unto hin 
_ _— the barton of B. for fix years, and covenanted that he ſhould 
— enjoy enjoy it during the term quietly without interruption, and di- 
the eſlate di- charged from tithes and other duties; and further covenanted, that 
— _ if the tithes were demanded and recovered againſt him during the 
by a ſuit for term, that he ſhould recoupe in his hands ſo much of the rent 35 the 
them after the tithes amounted unto: and for breach hepeof- he ſheweth, that 
Ee” of in 42. Elia. the parſon ſued him for the tithes of corn growl 
Ante, 97. there in the years 38. and 39. Elia. and therefore he brought the 
2. Brownl. 23. action. Whereupon it was demurred, —And it was held by 4 
ch keg 423. THE Cour, that this ſuit after the determination of the ten 
1. Sid. 374 Was a breach of the covenant i for he did not enjoy it diſchay 
Wood 's Con. &c. which is not intended of a real diſcharge ; for that appears . 
into be the intent of the parties; becauſe it is agreed that if he r 


ſued, he ſhould recoupe as much of the rent in his hands; but der 
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be is as greatly prefudiced by a ſuit after the term, as if he had 
teen ſued before the expiration of the term; wherefore he is within 
the intent of the covenant. But becauſe it was not alledged that 


hound to diſcharge him from illegal ſuits), ſo the breach was not 
well aſſigned. It was therefore adjudged for the defendant. 
| Wilmote againſt Knowls. 


One White and his wife were ſeiſed of the land to them and 
the heirs of the huſband : they by indenture bargain and ſell the 
and upon condition, that if they paid ſuch a ſum before ſuch a 


etate, with covenants in the ſame indenture for further aſſurance; 
and that all aſſurances to be made ſhould be, after the money paid, 


to the uſe of the huſband and his heirs. The huſband and wife 2. Inſt. 671. 


Was levy a fine accordingly; the indenture is afterwards inrolled within cap 
Was the ſix months; the money is paid at the day limited; the hul- 536. N 
nto band re-enters, and dieth: and, Whether the wife thall have again . 


hat this land during her life, or the heir of the huſband (who was leſ- 
ices ſor in this action)? was the queſtion. — And it was moved for the 
tle plaintiff, that the heir of the huſband ſhould have it; for although 
he, by the firſt part of the judgment it be limited that they both ſhould 
'HE re-have it after the payment, &c. yet in another part it is limited 
that all aſſurances ſhall be to the uſe of the huſband and his heirs 


belore the enrolment of the indenture, he is in by the fine, and not 


(are by the bargain and ſale, then the fine is to the uſe of the huſband 
for oaly; and in proof hereof were cited 6. Rich. 2. title e Efloppel,” 
out 15. Eliz, Bracebridge's Caſe, that a feoffment to bargainee after in- 
anſe rolment, he is in by the feoffment, and not by the- inrollment : 
auſe and that 34. Eliz. in Lybb v. Hinde, it was adjudged, that where 
ixity a reverſion was bargained and fold by indenture, and before inrol- 
HER ment a fine was levied by the bargainor to the bargainee, and af- 
is terwards the deed was inrolled ; yet the bargainee ſhould not have 
40 without attornment, becauſe he is in by the fine, and not by the 


bargain and fale. Ef adjournatur (a). | 
n the report of this caſe, Moor, 680. the expreſs words of the firſt part of the in- 


the defendant, for that the bargainee was in the huſband and bit heirs, if not void for 


tte e on the payment of the money, by him the reverſion only» 


dif \ Buſtard again Coulters. Cart g. 
that | | Quod vide ante, fol. goa. IR, 

* þ Was now moved again.— And 4. THE Cour reſolved, Theexchange 
« the that the exchange was altogether defeated by the eviction of the of an eſtate in 


bes dot to be material, as the caſe is upon the record. For as to the cd by — 
* Insr Excxrrion, that the entry is not pleaded upon a fine ove 2 0 — 
wy: render, which is executory, they held that it was well enough: for —— 5 
12 When it is pleaded virtute cujus he was ſeiſed in fee, it is to be in- 

red tended that he entered, for otherwiſe he could not be ſeiſed ; which 3+ Bl Rep. 936: 


8 the uſual pleading in ſuch caſes upon fines ove render, and haye 
always admitted to be good ; as appears in Grendon's Caſe (a); 


(=) Plowden, 303. 


day, that they ſhould re- enter and have the land again in their firſt 


ad ſo are all the precedents. Wherefore this exception was diſ- 
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meaning was, he ſhould be freed from ſuit and payment of it; and N 
Lovenino. 


ihe ſuit was lawful, or that the tithes were due (for he was not Ante, 675. 


Casr 8. 


JECTIONE FIRMA. Upon a ſpecial verdict the caſe was, If a fine be le- 
9 vied before bar- - 
gain and ſale 
mrolled, the bar- 

ce ſhall be 
in by the fine. 


gai 


Moor, 337. 


4. Co. 71. 


ater the payment. Then, this fine being levied to the bargainee . 


i u laid to have been adjudged in favour of denture; for the ſubſequent aſſurance to 


Vj tle fre; and the ancient uſe reveſted in repugnancy, muſt be conſtrued to give 


eſte for life. For the exceptions to the pleading, they held them Ponte, 


—̃ on 
— K . Ä rRmR_ = + 


* 
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jet s houſe and land oppertarning, is bad Plowd. 170. 


bs 1 
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BueTand allowed To the S cox ExczeTION it was held, it was helped 
oy 7 by the rejoinder : for although in the replication he faith not 
UL TERS. | . , 0 
whom the bargain and ſale was made, but by the habendum j yet 

Ante, goz3, the defendant himſelf in his rejoinder faith, guad bene et derum of 
the bargain and ſale was made to V. Gregory, who was the party to 

the indenture; and he mentions not the habendum z ſo as it aſcer. 

tains the court to whom the bargain and ſale was. Wherefore it 


was good enough, notwithſtanding. theſe exceptions ; and was ad. 


judged for the plaintiff. | 
. Carr 10. Prince N Allington. | 
Falſe inge FALSE. INFRISONME T, for impriſoning him 20th Fan 
ment will lie and detaining him in priſon for eighteen days, &c. Upon 


8 demurrer the caſe was, One recovered in debt, and had a copia of 
arreſting a de- ſatisfaciendum delivered to the ſheriff, who made a warrant to his 
r bailiff to do execution: afterward a ſuparſedens was awarded and 
2 delivered to the ſheriff. The defendant, being his bailiff, not 
a ſuperſedeas, having notice of that /wper/edeas upon 16th June arreſted the pla- 
Ante, 916. tiff by virtue of the ſaid capias ad ſatisfaciendum, who afterwards 
Moor, 677- eſcaped. And upon the 2oth June the detendant retook him, and 
1. Salk. 319. detained him in execution: and, Whether this ſecond impriſon- 
s. Mod. 193. ment were lawful, or not? was the queſtion. —And ALL Tux 
Cowp. 43. COURT held, that it was not: for although the firſt impriſonment 
Dougl. 671. was legal, he having being taken by virtue of a warrant made by 
the ſheriff before the /uper/edeas awarded and delivered, he (not 
having notice of that ſuper/edeas) was therefore excuſable, and the 
law will not punith him; yet the ſecond: arreit, and detainment in 
priſon afterwards, was a wrong, and not excuſable : for he being 
the ſheriff's ſervant, and by intendment having time ſufficient 
given bim to have notice from his maſter, ought at his peril to take 
notice thereof, and therefore his act afterwards is not excuſadle, 
Whereupon (all this matter being diſcloſed by pleading) it was 20. 
judged for the plaintiff. Vide 2 Hen. 7. fol. ultimo, Gratham's C ci 
8. Hen. 4. pl. 7. an outlawry after a ſuperſedeas awarded is void; 
6. Hen. 7. pl. 15. | | 
Care 11, | Wilmote agamft Carn. 
A ſpecial plea IR ATLEFEN of his beaſts taken in ſuch a cloſe in D. The 
muſt not tra- fendant avows, For that one Bidwel was ſeiſed in fee of at 
wy + apr ga houſe in D. and of divers lands in D. whereof the place whers 
7 &c. is parcel to that appertaining; and he and his feme by indet- 
ture let the ſaid houſe and lands thereto appertaining to J. S. fr 
years, rendering rent. Afterward the feme died; and Bidwi 
2d Fune 26. Eliz, by his will in writing, deviſed that land to the 
defendant in fee, and died; whereupon he avows for the rent, &. 
The plaintiff ſaith, that the ſaid Bid wel by his will 3d June, 26. Ein 
deviſed it unto him in fee, aBsQUE Roc that he deviſed it to the 
defendant. And it was thereupon-· demurred, becauſe by this pies 
he confeſſeth and avoideth the deviſe to the defendant ; for be 
pleads it to be by his laſt will, which is an avoidance of the forme, 
and then he ought not to traverſe it. Vide 2. Edw. 6. title « (off 
Ante, 650. , and Avoid,” 66.— And to this opinion THE CobRT 
An avowry that But then two exceptions were taken to the avowry. * 
a buſband ws F1xgT, Becauſe he pleads that the baron was ſeiſed in fee, 
ſeiſed, and that that he and his feme let, Ste. which cannot be. 
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deconbl v, Becauſe he pleads that Bidwel was ſeiſed in fee of wir.uors 
: bouſe, and lands thereto appertaining, &c. which ought not to E | 
in pleading : for land cannot properly be ſaid to be appertaining au. 
n houſe, although it may paſs by ſuch words in a deed, by the 
atation, and common parlance, and intent of the parties: but 
pleading it ought not to be ſo alledged ; but that he was ſeifed of 
+ an houſe, and of ſuch lands in D. and let them by the name, 
ic. and aver their uſage together (a).—And ALL THE CourT 
ad, that for theſe two cauſes the avowry was ill; and therefore 
ake not to the traverſe. And thereupon rule was given, that 
dement ſhould be entered for the plaintiff, unleſs other matters 
ert ſhewn, &c. 1 IF | | 
| | (a) See 11. Geo. 2. c. 19, f. 22. ; | 

Goodrich's Caſe. Fn Care iv 
| CCOUNT of the receipt of 10l. by the hands of the plaintiff's 4 e, allow. 

wife, Defendant wages his law; and at the day he had to ed where the 
ze his law it was doubted whether it lay; becauſe the receipt is oP m_ - 
ppoſed to be by another's hand. But becauſe a receipt by the plaintiff's Aaron 
wds of the wife of the plaintiff, or defendant, is all one receipt by co. Lit. 295 Be 
ir own hands, he was received to wage his la. 


Sonham agamſt Trundle. ce 13. 
"RESPASS of battery. The defendant pleaded “t Excommu- The party muſt 


nication” in the plaintiff ip/o fate, for that he had ſtricken in be comv&ed 
e church · yard, by the ſtatute of 5. Edw. 6. c. 4. without ſhewing Ione bf 


excemmunication by the ordinary, or under his ſeal.— And for for ſtriking in a 
s cauſe it was ruled to be ill: for although the ſtatute ſaith, that * | 
ſhall be excommunicated ip/o facto, yet that is to be intended ,, Vent. , 46. 
er a ſentence declaratory or conviction; for otherwiſe there Dyer, 275. in 
re not any means for his abſolution. ThE CourT (PorHAM „ Barr. 240. 
te) reſolved it to be no plea; and gave rule, that it ſhould not 1. Hawk. — 
received ; but that a nihil dicit ſhould be entered, unleſs other and the caſes 
cient plea be pleaded by ſuch a day. Lanes 
: ; 2. Bac, Abr. 317. B. R. H. 191. 
Hainſworth againſt Pretty. 5 c 14. 
Hilary Term, 44. & 45. Tliz. Roll 1060. „ | 
RESPASS. Upon a ſpecial verdict the caſe was found to be, A man makes a 
One Thomas Pretty was ſeiſed in fee of the place WHERE, and Þ<queſt of 20]. 


| ilue Richard, Robert, Fobn, and Michael, ſons, and Parnel, a 8 01 8 | 


bier; and by his teſtament deviſed to Robert, Jobn, and deviſes his lands 
bel, his ſons, and the ſaid Parnel, to every of them 201. to be {2 Þiscldeft fon 


«© upon condition 


unto them when they attained to the age of twenty-one years: « þe /bould ay 
201. 


further deviſed to the ſaid Richard, his eldeſt ſon, all his lands, ” —_ 
*®NDUN to him and his heirs, ** upon condition he ſhould pay. 2 F 
bo his other children the ſaid ſums appoinged unto them accord- © , ſon 


ig to the intent of his will; and if he refuſed the payment of ar 7a eo 
de ſaid ſum or ſams of money, that then neither he nor his 2 
dei ſhall have or enjoy the ſaid lands, any deviſe, title, and on failure of 
elcent, or intereſt to the contrary notwithſtanding ;* but that Payment the 


e ſaid ſons and daughters ſhould have it to them and his heirs,” +> nay 


un vas further found, that Thomas Pretty the deviſor died, the withſtanding a 
Jouger children being within age; and that Richard Pretty Scat to his | 


8 533. Noy, 51. 3. Co. 20. 1+ Roll. Abr. 411. Co. Lit. 12 b. in zo:ir. Moor, 644. 
© Ab 1. Leon, 38. Carter, 93. Cro. Jac. 56. 592. L. Raym. 207. 630, 1. Black: Repy 2a. 
er. 404. 2. Bac. Abr. 33. Vaugh. 271. 2. Mod. a6. ' | , 


entered ; 


A 


bind himſelf in 


1 
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Harwgworrn entered; and afterwards Robert attained -to his ape of twenty. one 
„ait years,” and demanded the ſaid 20l. of R. P. who refuſed tg 
PzATTY pay it. And that afterwards- Rich. Pretty died ſeiſed, having iſſue 

2. Mod. 9. Thomas his fon, under whom the plaintiff claims. And that the 

v3. * defendant, in his own right, and of the ſaid Robert, entered. 7; þ 

Com. Rep. 72. ſupra totam materiam, Qc. Vide ante, Trin. 43. But, becauſe by the 

L. ens 829. defendant's negligence no judgment was then entered, it was noy 

5 argued again at the bar.— And ALL THE JusTicts (the Court 

1086. 1128, being full, viz. Por nan, GawDrY, FENNER, and Yet verros) 

| — 3 reſolved, that the defendant's entry was lawful; for this dsviſe to 
r 54 the eldeſt fon, and his heirs, is void by way of deviſe; but it is an 
B. R. H. 98. immediate deviſe or limitation to the younger children if the eldeſt 
<— 2 9 ſon ,performs not the condition, which may well be: as a de vile, 
. Wood's Con. that his executors ſhall ſell his land if his heir pays not unto them 
79. ſuch a ſum, in the interim the freehold ſhall deſcend to his heir.— 
g. Ks. * SECONDLY, they held, that for non-payment of any of the ſums ll 
the land is forfeited, and all the children may enter.—Ta1sDbLy, 
that notwithſtanding this refuſal of payment, and Richard Prein 
dying ſeiſed, and the deſcent to his ſon (for fo it was pretended 
that it was a deſcent which ſhould toll the entry of the deviſces, 
Co. Lit. 240. b. that this deſcent ſhall not hurt them; for it is not as a deſcent by 
| | a ſtranger after a deviſe, before the entry of the deviſee, which 
peradventure might take away their entry ; becauſe it is not here 
an immediate deviſe, but it is qu a deviſe upon a limitation, or 
upon a condition broken, which no deſcent thall take away or 
prejudice : as it is in S-hclaflica's Caſe (a). Wherefore it was al 

judged for the defendant. 


| 


(a) Plowden, 408. 


Cars 15. a ; | Ryle's Caſe. 
Buypalari k x 32 Rar — K 4 
adj * ILE and others were indicted of Lurglary, Goprer t 


an exceptions to the indict ment, becauſe it was bur galariter fre 
for burglary, runt, c. where it oaght to have been burglariter; for there is nd 
0 any ſuch word as burgalariter : and it bath been adjudged, that 
I 39-b. indictment, quod myrdervait, where it ought to be murdravit, mn 
1. Hale, 169. held to be navght for this cauſe. — Prod Gaw bY conceſſit, and ſai 
er that he remembered ſuch a caſe to be ſo reſolved here ſince he cant 
teas place. But THE Cour held, that the cafes were 0 
alike ; for burgalariter is as good a word as burglariter, and as ofi 

uſed in indictments as the other; and divers precedents were il 


to that purpoſe. Wherefore it was reſolved to be well enough. 
Cann 16 | | Ayliff againſt Archgale. 
Michaelmas Term, 44. C45. Eliz. Rell 1660. 


As infing.may HE caſe upon demurrer was, The plaintiff had paid cert 
T money for the neceſſary meat aud drink of the defen 
earns being an infant, and took an obligation in the double ſum for it 


for neceſſaries; 


but if a penalty payment thereof: and, Whether this were good or voidable! 

be annexed it is the queſtion.— And THE WHOLE Cour held it to be yoid: 

| igati ich he laid on 
if he had taken an obligation of the very ſum which 


_ 679- his neceſſary maintenance, it had been otherwiſe. | 
1. Roll. Abr. 19. Co. Lit. 172. a. But a ſingle bond, ug. one without a penalty, is good 134 f 


fant for neceſſaries . March. 145. 1. Roll. Abr. 729. pl. 8. 1. Lev. £6. Co. Lit. (73. 4. 
182. Strange. 168. 690. 3- Burr. 1794. B. K. H. 376. 2. Abr. 482. 1. Salk. 387. 
. 4 F ' ; 
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Abatement. Page 
(Batement of writ. See Aſſiſe. 559 
Abatement by the court ex officio, and 
upon what matter alledged, 22, 121 
—_ thereof loſt by pleading, Not 
puilt y, 6 5 
nedon in the diſcender, the —.— 
leads an iſſue in tail ſeiſed, not named 
f the writ, good in abatement, 842 
accompt againſt two, one dies after 
Iyment abates only againſt him, 701 
Acceptance. 

e the Ps pare of one thing is a 
ood bar, and waive of another, 128 
4 leſſer lum, pendente lite, not a good 


len 
wp . . a 3 260 
rent by iſſue in tail — an 


, where it 


ent after the condition broken, barreth 
airy, but not it a collateral condition 
J lome, 528, 529 
rent by the leſſor after the condition 
oken, nc bar of entry if no notice; 
od differences agreed by the Court, 


353. 572 


Acceſſary. 

lealiag his own goods, not in petit- 
ceny, or treſpaſs, 307, 572 
Accompt. x 


Fhat matters and receipts one ſhall be 
iccomptable-for, what not, 
82, 83 


d. tt. PART, 11. 


late good created by tenant in tail, 252 


* 


— 


0 F 
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| | "_ 

The form of a writ of accompt, 3 
If one pays money upon a judgment, if 
none due, accompt lieth againſt an exe- 
cutor of an accomprant to the king for 
moneys received by the teſtator, al- 
though paid by order from the lord 


treaſurer, - - 545 
Where maintainable, a very good * 
14 


Upon default, the court may order that the 
plaintiff may recover the vaiue as he 
hath counted, upon notice given; and if 
the ſecond judgment be reverſed by er- 
ror, and the firlt affirmed, the court 
above may iſſue a capias ad computandum 
againſt the accomptant, ' 806 
Nungues ſon Receiver pleaded, and verdict 
for the plaintiff, a plea after before au- 
ditors contrary thereupon, is not goats 
| 830 
Of twelve months, how to be made upon 
the Ratute of /iverics, in an informati- 
on, 835 


5 8 
Action upon the Caſe. 
An action on the caſe will lie for ſetting fire 
to a houſe by mifchance, - 1 
For what ſort of miſdemeanor an action 
on · the caſe will lie, and where for a ne- 
gligence, - thid. 
Where an action on the cafe may be brought 
by one for a wrong done, though at pre- 
ſent he is not chargeable, 53 
4 R Where 


. 
\ 


Where an action on the caſe lies againſt an 


officer for an injury. 


130 
Where the plaintiff muſt declare upon the 


truth of his caſe, and not vary from it, 


| : 147 
To fave the bail harmleſs, 458 


If an arreſt be made by proceſs, though 
without cauſe, it is no falſe impriſon- 


Againſt the 


the party arreſted at the day, 460 
the 


Againſt leſſee for years for burning 

houſe, - 

For ſtopping a 
aſſiſe at election. 

Upon a falſe return, 


461 
* 466, 845 
guad per mittat lieth, — 
writ for it, — Z 


ieth not, - 


lies not for a private man, 


pleads good ſecurity taken, good; al- 


though upon a habeas corpus he returns 
_ - parat' habeo, that is finable by the court, 


but no advantage to the party, 624 
By a bail for a covinous contriving execu- 
tion againſt him, good, 628, 629 
For goods delivered and converted, 781 
Lies not for ſuing wit hout cauſe in a pro- 
per court, otherwiſe improper, 
Againſt a curate for razing ſentence of ex- 
communication, and inſerting the plain- 

_ tiff's name, maintainable, 838 
Tam pro regind quem pro ſeipſo againſt the 
ſheriff for an eſcape of a man outlawed, 
and good, - - 877 
The full truth muſt be therein declared, 882 


Action upon the Caſe ſor Words. 


What ſort of words will bear an action on 

the caſe, - - 78, 171 
Thou haſt taken a falſe oath in the conſiſ- 

tory court at E. good, „ ig 
Tibbot and one Gaugh agreed to have hired 

a man to kill me; and that Gough ſhould 
- ſhew me to the hired man tokill me, 191 
It is well known that I am a true ſubject. 
but thou ſerveſt no true ſubjeR, and 
that thy own conſcience doth accuſe 
thee, - - ibid. 


A 1 41 11 


to R. freehold, or an 


512 
For keeping a bank in a brook, ſo that it 
overflowed his land, not good, for a 
520 
Not maintainable where there is a proper 
ibid. 
Againſt a witneſs for ſwearing a falſe oath, 
520 
Lies not for damage done by coneys, be- 
" cauſe fere nature, and none can have 
them 1n his own Jand, but by patent, or 
— neg and none can erect a dove- 
ouſe, but a lord of the manor, other- 
wiſe puniſhable in a leet ; but an action 

| 548. 
Againſt the ſheriff upon an eſcape, who 


836 


— 


Thou doſt ſerve ſalſe warrants, and dece: 
eſt the people, J 
You make falle records, 
5 true, - 15 
Thou art a papiſt, and not th 
friend, and feveral other allo c 
ed. argument pratid,.” - Ft 
Iwill prove Farmer a perjured knave. 
Thou halt ſtolen a load of hop-poles, 2 
She is as very a thief as any that robs 
the highway-fide, > F 
For exhibiting a bil in courſe of jul 
no action lies. otherwiſe it maliciouſ 
not examinable, — 32302 
have ſerved thee with the queen s ley 
for ſtealing goods aut of my moke 
hou'e: Thou waſt cubbed up for ie 
ing of writs, . — 
Coles hath firained a mare, innuend c; 
liter cagnovit, - 2 
Words ſpoken in præſentil diverſirun, 
good as in auditu, "RS 
An innuendo will not make general wy 
under ſtood ot the plaintiff, without; 
ment to make it certain, 
That one hath delivered untruths in 
anſwer in chancery, not goof, x 
That a perſon was an adulterer, and 
children by another man's wite, not 
tionable, becauſe puniſhable in the 
ritual court. — ${ 
Words againſt a juſlice of peace mainta 
ble, " * 537 
Againſt a merchant, not acdtionable, 
good counſel, - 5459 
Againſt a ſhoemaker, he is a baut 
maintainable, „ 
Words by way of interrogation, if al 
onable, 5 6 : 
Thou art a witch and a ſorcerer, 
tainable, p 
Againſt an attorney, aQionable, 
. 89, 602,9 
Thou art an enemy to the ſtate, lies, 
Thou wot perjured in thy anſwer id! 
ſtar chamber, good, _ 
By a commiſſioner to examine vil! 


K 4 
and juſtiſy th 


good, - 2 
That he keeps a bawdy-houſe, hes 16 


Action for words in the disjundre, 1 

good, | - 7 * 
For words, and judgment reverſed u 
rof, - - 8 
For words, and judgment affirmed ; 
Tor, "= - 


For words, Thou art a bankrupt * 
guerre, * PU 
Agaialt a late high ſheriff, 5 


ir 


ke alt an under-ſheriff, not maintaina- A promiſe upon a voidable act only where 
s if . 1-7 36, * +! Beq good,” whebanor,” ,; 1s > ibid. 
* -\, where it bears an action, where Upon what conſideration it binds, upon 
| «x x J 837 what net, — 137, 138, 67 
dos upon this ſubje being numerous, Where it lies upon a conſideration ex- 
jau may find more, 25 1, 268, 279, ibid. ecuted, - — 131.84 
181, 334, 400, 403, 424. 239, 250, Where ſeveral conſiderations are alledg- 
49, 470. 471, 487, 492, 554. ibid. ed, and be void; yet if any be good, it is 
503 564, curia dividatur, 569, 572, good cauſe for a recovery in an aſſump» 
573, 582, 583, 589, 607, 609, ibid, It, - — 149 
61d. 620, 621, 629, 638, 639, 645. Where a general aſſumpſit may be aſcer- 5 
Compounded, 648, 672, 684, 520, 521, tained by the plaintiff's declaration and 
783, 786, 787. Much learning, 501d. reierence, 2 — ibid. 
594, $23, 824, 834, 848, 849, 853, Where a conſideration to do no more than 
64, 861, 865, $77, 890, 878, eG the pariy is bound unto, is good, where 
8, 889, 899, I 900, not,” 1 " 193 
- 1 15 es 15 5 ̃ Where part of the conſideration is void, 


| it avoids the whole, ws 0 
don upon the Statute, See Conſideration to forbear a ſuit, where 2 
Statute. | pariy is not chargeable, is not good, 
8.11, 6. contra pacem left out, and good, # 7098 1:1 206 
ae 186 What ſhall be ſaid a good performance of 
here a miſ-recital in an action upon a A conlideration, . = 3 2129 
tate ſhall hurt, ibid. Lies upon a promiſe to pay money due by 


bit ſhall be ſaid a miſ-recital of a ſta- bond, * ety att 2 

ue, and although general, and ſo not Not for rent due upon a leaſe for years, 

eceſſary, yet avoids all, —_—_ | bi bar n 
See more in title Statutes. To pay coſts of ſuit, and ſaith not what | 


P | he had expended, count not good if he 
jon upon the Caſe, for flander- had demurred, but taking ifſue, he hath 


ing his Title. loſt the advantage thereof, 276 
and how it lies = 296 A conſideration upon a matter paſt, is 
ſaying to an intended purehaſor. I goods - - 282 
now one that hath two leaſes of his What is good conſideration to ground, it 
nds, who will not part with them ar upon. — + 4560, 477 
py reaſonable rate, the defendant juſ- To ingke aſſurance by advice of counſel, 
hes of two parol leaſes made to him- how performed, <#915; 554464 
If, maintainable. - 427 Not guilty, no good iſſue; but after ver- 


i 


. | 3 dict holpen by the ſtatute of jeojai/r, 470 
on upon the Caſe, in Nature Where a promiſe is made in conſideration 


— 


22 — — 2 OS ——— . E 


dee of Conſpiracy. of ſomething to be done by the pro- 
dat againſt one, but action upon the miſes who fails therein, the promiſe is 29 
ale, + ; 701 diſcharged, * - 477 
procuring a man to be indited of What ſhall be ſaid a good performance of 
bbery, - - 871, 900 a promiſe, - 4357. 488 
nt 4. becauſe he procured the plain- Of a ſurrender to be made, this mult be 
Eto be indited as a common barre- a ſurrender in deed, + = 488 
and that he was thereof acquizted One conſideration gaod, the other nor; 
ore B. and C. juſtices of aſſiſe, not et entire coſta. 3353 
od, becauſe it was before them as Adumpſic by the bail who paid the cor. ſi- | 


lices of qyer and terminer, but for the  deration, and the plaintitf iu con/edo rav;e 
ter, curia dividatur, 564 one inde aſſumed to the bait ta geliver 
ion upon the Caſe, upon Af. | him the bond. and a letter of attorney 


| : to ſue it, no good conũderatyon, 828 
pft. See Conſider ation. A promiſe againſt a promiſe, *. 
re it lie, 1 - 63, 64 or an adtion, 7 54 
t an aſſumpſit bigds an infant, Aſſumpſit agaiaſt an executor having 42 
| 126, 127 fets, who upon a day give for pay- 
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oy 
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ment (which could not be, but only de- 
ferred) affumed, c. and all the debt 
— ot damages ; but the bond being 
elivered, plaintiff had judgment, 644 


Aſſumpſit, and declares upon a delivery | . 
| Of Chandler, he pleads be was a gent 


of goods 1 Newemb. 31 Eliz. and the 
jury found the delivery 1 Auguſt, not 
the ſame aſſumpſit, - 660 
Aſſumpſit upon a contract joyned with 
Other matters, - 756 
By a ſolicitor for retaining him to proſe- 
cute his ſaw cauſes, and promited to 
give him, c. the action een ; 
a p 7 ' 
To pay one hundred pounds at two pay- 
ments, action lies upon failer at the firſt 
day, and fo of a covenant, becauſe da- 
mages only to be recovered; otherwiſe 
in debt upon a bond, where the debt is 
to be recovered, - 776, 807 
It lies not for debt or rent upon- a con- 
| tract, 22 4.2 * 756 
To enter into a bond, and ſaith not to 
whom, where good, - 848 
Aſſumpſit alledged to be made apud #. in 
com. prædict. & Suff. is in the mar- 


| ry and there action is brought; H. 


all be referred to the county in the 
margent, and not to the county menti- 
. oned by way of recital only: Quære, 
if not otherwiſe in an indictment, the 
county being mentioned in the body 
— - | + 36 
| Againſt an executor upon a promiſe by 
— teſtator, and judgment for the 
_ plaintiff reverſed in error, 454 
Conſideration to aſſigu a debt, or recog- 
nizance to a ſtranger, is void and ille- 
gal, otherwiſe if to the ter-tenant, 
$52 
Action upon the Caſe upon Trover. See Tro- 
| | ver.” 


Where it lies . a party that did n 
the wrong, that party hath an action 
over againſt him who did the wrong, 


| 62 

A right of action where it may be divid- 
| = A 469 
Addition upin the Statute of 1. H. 5. cap. 
Where an addition * place in any writ 
or proceſs muſt be inſerted, and where 

l not, 5 * wy 148 


Of trade, or myſtery, if it come after the 


alias dich. it is not good, 198 


B. L. . 
Where an addition of myſlery moſt be 


Garter King at Arms being indided,] 


Adminiſt ration, and Adminif 


Where 'one ſues as 'adminiſtrator, m 


Where 


Adminiltration committed by A. V.] 


RY 


ven to a feme covert, in an inditme 
or other proceſs, 9 2 | 


addition mult be inſerted, 234, 


man, he malt traverſe, £ 


tor. 


ſhew the quality and power of himth 
commits it, : 
What act ſhall in itſelf be accounted an 
miniſtration, « 114, 115, 1 
adminiſtration ſhall be grun 
notwithflanding an executorſhip, 
For what matters an adminiltration x 


de charged, = - | 
Committed to an executor, no admnitif 

tor to the firſt teſtator, 1 
Where in a count or bar, the place wh 

adminiſtration was granted, mul 
 ſhewn, where not, . 
Where an adminiſtrator may by et 
pay a debt upon ſimple contra, 

ſoon as debt upon a bond. | 
The original of adminiſtrations 


not good, becauſe not ſhewed 10 l 
ſhop or ordinary, . 
Adminiſtration by the archbiſhop of 
terbury, without ſhewing he wasord 
ry, or that the inteſtate had good 
divers dioceſes, not good, as vel 
caſe of a biſhop, but void, not n 
ble, . — 
Adminiſtrator pendente lite of a c 
to repeal, ſells goods, good; ft 
hath lawful power to diſpoſe; « 
wiſe in an appeal, . 
Recovery againſt one upon a bond b 
bil dicit, and ſo riens inter main 
plea primd facie ; but if covinow, 
- plaintiff mult aver it, and ſo ful 


Adminiſtration, debt is where the 
is ; but upon a contract it follow 
perſon of the debtor, where tuo 
niſtrations mult be granted, 

Adminiſtrator brings a ſcire ſociu! 
recognizance, not mentioning W 

| quod profert literas adminifrd 
good, becauſe founded upon 3" 


Adminiſtration durante mimri cim 
eth at the age of ſeventeen 1%} 


A TAB L E. 


i recovery againſt him as executor I- waived, and ſhe ſhal 
tra quod, Oc. non habet, Sc. a good — - ty, and not in common, Bag 
. . Aide Prayer 
\niniftratrix brings cjectione firme e the Wha k * PE 
the inteltar here the writ of domino rege incon 
aſe, A leaſe was made to the inteſtate Dell be granted. alchabakin & : rar, ar 


for eighty years, if he liveth ſo long, It be though i! 
remainder to the executors or aſſigns of nee the king not immediately 


leſſee, who died inteſtate ; adjudg- 2 — = 4 
for i plaintiff, and that it veſted Not grantable in a perſonal action for 2 


in the lefſee, and aſſets in the plaintiff's chattel only, 8 093 
hands, 656, 967, 840. But Jadgment Alien. . 
2painlt the plaintiff for deſect in plead- Who ſhall be looked upon as an alien, 3 


| , 653 . LP 
DS hratrix; debt againſt her due in Alience enemy may ſue as adminiſtrator, 


PX 


C 


miniſtrator, debt lies not againſt him 
or rent due after the aſſignment of 
de term; and Walter's caſe denied to be 
av, 75 7 715 ö 
niviſtratrix ſpecial cannot grant a term Amendment. 


ſlantibus is good, no exception being 
taken, and eleven of the principal ap- 
pearing, Mrs — 818, 841 


goods except bona peritura, or for qr of the pete. 149,150 
ecefſity for payment ot debis, but may wal 4 the pof thongh the default of 


uch an adminiſtratrix may aſſent to a Where a verdict returned, may be amend- 
gacy, dubitatur, = ibid. © "$0 2 111, 112 
niniſtration muſt be in two places, if where a venire faciar may be amended, 
he inteflate died in a peculiar within | | 203 
te province of ork, having chattles in Record upon the file amended by the'pa- 

ibi 258 


th - . 
42 : g per- copy 1 
picitration by a biſhop, good, with- Debt by Thomas, and the judgment enter- 


it ſaying loci illius ordinarius, but in ed for Johannes, revered, . 4oo 
bar or replication, vicious, 791, 879, © Adderbye for Adderlye, amendable in the 
J's - a 997 declaration, and judgment, being the 
Admiral, and Admiralty. default of the clerk, = 450 

Diſtringas with no return indorſed the 


lies there for goods taken by piracy, 
though ſold in a market overt, eſpe- 
ly to the owner of the ſhip, in re- 
& the original cauſe did ariſe upon 


ſame term in banco regis, nor in ano- 
ther term, 


prius, aſter verdict, amended: paflure 


eſea, | | 
and the reſt emen according to the record, 1 
ration to appear, or abide ſentence in Veuire ſaciat, leaving out the word (Jura- 
e admirals court, is ſuable there. torum) amended. , 407 
dmiti * hol Error in the entry of the judgment, not 
eo. e Copthold. amendable, — 497 


tance of tenant for life, is good for Diftri@ionem for agſtructianem in waſte,. not 
n in remainder, 5 662 amendable, becauſe in the origin 


__ writ, FM. l 462 

is Advouſon. > Judicial writ amendable, - 543 
— between a vicarage and an Of a venire faciar, which upon the roll 
1 — 840 163 was guad nt hic, and a ſpace leſt for the 


ment in ex han f. f | venire facias, | = 553 
ſences no — — — Habeas corpora amended, but twenty-three 


n of the caſe lies; and i by deed, an jurors returned, twenty-four being 
P -709 +16 3 


on of covenant, 


named in the venire facias, 


- 


1nniſtrator in debt againſt him, pleads Dower of a moiety of goveltind cannot. he 
old it in ſeveral- 


cr own time, mult bein the detinet, 712 An alien belong defendant. tales ds ER 5 


tante miuori ætate of the executrix, nor Where a verdict may be amended by the 


ve and be ſued, " 719 the clerk, is not amendable, 70, 71 


In. ejectment, ſer acras parture in the nif 


greement and Diſagreement. day of the return, but expreſſed in the 


4a. - 


a go 


— 
—— 


— 
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— 


— 
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Of a precipe of twenty acres Hedington 
(lomitting in) — 6 
Amenument of writs, 1 2 677 
Of a writ of [nqujry to the ſheriff of L. 
21 inguirat, and not inguirant, and 
Weir entries ſometimes de balliud tub de 
comitatu tuo, and ſometimes de civitate, 
he er 705 
Of a replication for miſpriſion, 752 
Of a writ of inquiry returnable by the rol] 
die Martis poſt tres Trinitatis, made die 
Mercurii, &c. but not ſo of an exigent, 
and the inquiſition may be taken the 
ſame day it is returnable, many prece- 
dents cited. - . 761 
Amendments of judgments, diyers prece- 
dents cited, 5 865 


Apendment of the clerk's miſ· entry after 


verqdict, 


. Amerciaments and Fines. 


Where an amerciament ſhall be, thopgh 
© the party comes in the firſt day, 8 
Upon what matter a ſteward in a leet may 

aſſeſs a fige, upon what not, 241 
The jury finding for the plaintiff only 
+ for part, he muſt be amerced as to the 

reſidue ; a good diflerepce agreed, 257 
Amerciament 'in a court-baron may be 
aſſeſſed by the Reward, apd a diſtreſs 

for it is incident, and lawfbl by ome. 


Ancient Demeſne 
| If a good plea im ejectment, as in replevin 
or waſte, ILSS | - 5 4b 826 

Annutty. | 
Debt lies for the grrearages thereof grant- 

ed for year, - 268 
Annu 


payable at the Annunciation, or 
wenty days after, and the bri- 


. withi 
— brought 8 April, an apparent 
_ 7 oe v.17 gs 
For a penſion by preſcription iſſving out 


of the church of S. the incumbent is 
liable for all arrears; for the church 
itſelf is charged into whoſe hands it 


comes, ; - 820 
Appearance. See Infant and Con- 
RT bit 

Appeal. 


The death and {iroke' being in different 
laces, where in an appeal the murder 
l be ſaid ro be committed, 196 


| Where'in an appeal of felony, the plaintiff | 
in the replication' muſt conclude over . 


to the felony, © 


234 


44 


1 


Where in an appeal of murder, the » 
dence being clear to acquit him of: 
murder, but full to find him gviky « 
man · ſlaughter. the jury mult and 3; 
guilty of man ſlaughter. 

The plaintiff was nouſuited upon a tri 

againſt one, it is a non-ſuit againſ al 
but the others not tried, may be arraig 
2 upon this declaration at the queen 
uit, n Fe c 

Of murder againſt N S. who . 
guiley of homicide, and good, and the 

might have found him not guilty get 
rally; the defendant pleads the que 
pardon, and by the hetter opinion 3 
lowable (although an appeal be att 
parties ſuit) being found guilty of h 

— "96 

In an appeal of mayheme;-a man cans 
lead in abatement and in bar, al; 
in appeals of felony in favorom cite, 


Appeal of murder againſt divers, * 
principal, the others as acceſſories! 
fore and after, the principal fou 
guilty of man-flaughter only: accell 
ries before the ſa are diſcharge 
but not after : and they ovght to 
tried by ſeveral venirefacio's in an 
peal, but not upon an indictment. A 
if the principal had his clergy, or p 
don before judgment, acceſſory is 
charged, otherwiſe aſter judgment, 
7 

Againſt ſour of murder, they appean 
the plaintiff cannot declare aga 
them in cuſjodid mareſchalli, becauſe 
dure of a committitur and nonluitt 

ore appearance, is peremptory, | 
murder, and found guilty of m 
flaughter, the plaintiff may pri 

. ſhall riot be put to have clergy, 6 

Appeal directed to the warden N 
cinque ports, not good for it on 
to be to the ſheriff, who is imm 
officer to the court: but the pr 
being at the bar, declaration 
againſt him i cuſ/edid marcſctali, 
he to plead over to the ſclovy, * 

Appeal lies ſor not allowing prools8 

| ſpiritual court, * 

Appendant and Appurtene 

Where n matter appendant will paſs 

out the word cum pertinenliu. 

Where matters appendant, way bf 
king or a common perſon be ce 
this day, + 


>. 


What matters paſs by way of appurte- 
nances, 
tenant to an houſe, without cum perti- 
nentils, ; ONES”, 89 
Apportionment. 
k leaſe being made ot lands and goods, 
the lands being evicted, an apportion- 


| oods, where, 25 d, s 
1 0! the rent by the act of Jaw, but not by 3 AM 904 
1 che act of the party, 771, 772 5 | ent. | - 

"WH Of a reat-ſervice, good. 851 9 it * be abſolute, and where con- 
EA 3 - ditional], 13 252 
ws Appropriation. Io a ireſpaſs before or after, makes a man 
| 75 & Tithes, p 378, 579 treſpaſſor ab initio; but not to a battery 
6 if Apprentice. " done, riot, or forcible entry, ; 28 
can Where the ſon being an apprentice, the If 4 pop „ 4 during ama | Fr 4 
r, al father notwithltanding thall be ſaid to aAllent to à legacy, 71 
vite, have an authority over him, 55 Aſſets. 

a Where in a count againſt executors, the 
| ” 3 Apprentice. party muſt allow Alets, , 59 
ries ve Condition, * 723 What matter ſhall be judged aſſẽts, 43 


| four 
accell 
-harge 
it to 
n an 
it. A 
,orp 
y is 
ment, 


Arbitrament and Award. 
The manner of pleading an arbitrament, 


What matter ſhall avoid an award, ibid. 

What matters ſhall be ſaid awarded with- 
in a ſubmiſhon, 

What words in an award will work a con- 
dition, and what advantage mult be ta- 
ken of it, and if only debt maintain- 
able, Ws 211 

dere it gives a power in à leaſe for years 

to have a term, il it gives an intereſt, 

or authority, - 223 

* hat matters lie in arbitrament, 422 

hat the deſendant ſhould enter into 


pl bond, not ſaying in what ſum, is void, 
"7 decauſe uncertain, 432 
* n writing, debt thereupon againſt an ad- 
I miniſtrator. not good; for the inteſtate 
| 0 might have waged his law, 600 
LE o the night good; if within the fubmiſ- 


ion, - 676 
award to releaſe all actions, Sc. ut 
alla adviſaret, void, > 926. 
0 make an eltare to the obligor for life, 
remainder to a ſtranger in fee, good 
"r the particnlar eſtate, and void for 
the remainder, hut the place where the 
ward was made, muſt be ſhewed, 758 
Irbtrement, the firſt part being good, 
mult be performed, although the latter 
Part be void, . 809 
= well-made, the difference is where 
the ſubmiſſion is conditional; there if 
"dt Wace of all, the obligor not bound 


113, 114 


ment ſhall be as to the rent upon the Nothing awarded on the one parti not 


'& Ai EK 5 


tember, the ſubmiſſion being till the 
fourth, good, — 3858 


rhings ſubmitted, 86 


» To be publiſhed utrigue partium fredid. 


muſt be to all, 885 


Where the goods of the party made over 
upon a fraudulent conveyance, ſhall, 


though coming into the hands of a 


ſtranger, be a „ 


405, 810 
Aſſiſe. 27 


Erroneous, becauſe after iſſue and return 


of the habeas corpus, the entry was gui- 
dam recognitorum venerunt, quidam 


non, ideo difiringas & decem tales, 509 


Before 18. Eliz. cap. 4. in aſſiſe it was 
error, that the ſheriff's name was not 
to the return of the habeas corpus, ibid. 

Againſt A. and B. of a portion of tithes, . 
A. pleads nul-tenant de frank-tenement 
tenementor prædict. in wviſu 


A. was found not tenant of, &c. and 
not guilty, and a diſſeiſin by B. but no 
tenant being found, rhe writ abates ; 


guære by the reporter, becauſe C. found 
a diſſeiſor, . 559 


Aſſignee. | 
What matter ſhall go to the Ron, 
| 21 

1 Aſſignment. | 
Where leſſee for years being ouſted, yet 


may aſſign over his term. 275 


Aſſurance. 


By bond, looked upon better in law than 
a rent -charge, 6 147 
If it agrees in ſubſtance wich the cove- 
nants, although it vary in words, is not 
material, „„ 661 


- to perform any part, atherwiſe if the 
n e 10); ſuabmiſſion be not conditional, 839 
Where a curtelage may paſs as an appur- Award of all ſuits until the chird of 


** 
4 
*** I 
. 1 
9 
* 


- 
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De & ſupra premiſſis reſtrains it to the 


ofitorum & 
in querels ſpecificat'; B pleads nuk-tort ; 


If 


KC * 
m 
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venantee, it may be done by parcels ; 
otherwiſe, if at the coſts of the cove- 
nantor : yet if then required he is 
bound to do it, but is diſcharged for 
the refidue, | ® 681 


Ought to be deviſed by the conuſor, and 


to procure the conuſee to accept there- 
of in ſalvation of his eſtate, 718 
Of acres of land to be aſſured, ſhall be 
according to the country's gy” 
Attachment and Foreign Attach- 
ment. 
What matter is attachable upon a ſoreign 
attachment, — Ws 


\ . INE 
Where it ſtops a matter in the king's 


court, - 


ig | 157 
Where a foreign attachment may well be 


for a matter, though pending in the 
king's court, = - 101 
Where in a foreign attachment, judgment 
of diſcharge muſt be given, 172 
What things are attachable, and by whom 
E 230 
Of a debt in London according to the cuſ- 
tom, and affirming a plaint there; and 
the difference, 693 
Attachment in L. the defendant pleads he 
oweth him nothing, good againſt the 
cuſtom there. — 598, 599 
In C. pleaded in bar in debt, and tra- 
verſed, is a good bar to the attachment 
pleaded, "= 830 
Attachment in L. much good learning 
touching that cuſtom there, 843 
Attachment by the cuſtom, lies not after 


a ſuit depending in the common pleas, 


for it is gu in cuſtodid legis, 1 
Attachment 10 JL. the bin — 
ſwear his debt by attorney, nor attach 
a debt before the day of payment, 713 
At what time it may be, and if of a debt 
recovered in a higher court, 184, 186 


Attainder. 


A man attainted ſhall be liable to actions, 
| 516 
What acts a man attainted may do, bid. 


Attaint. 


The parties were at iſſue, but the record 


not removed, judgment gued guerens nil 

capiat per bree, c. but no fine upon 

him, 18 | | 646 
Attorney. | 


To deliver a leaſe for a corporation with- 
out writing under their ſeal, not good, 
| 826 


* 


& IT aA BIL E 
If it be to be made at the coſts. of the co- 


Where it muſt be pleaded, or othervil 


Was diſcharged by the ſheriff, and! 


May bring debt ſor fees; in the 
bank, not for ſoliciting in the ing 
bench, : R's 445, 429 


Attornment. 
Where a conuſee of a fine may diftraig 


without attornment, - 164 
1 


Where it ſhall be countermand 


marriage, - | 270 
To what matter attornment is requilite, 
204 


ſhall be intended, 400 
Not neceſſary for cęſtuy que uſe in avoury 
for rent, e 
By one joyntenant to a grantee of the re 
verſion, is ſufficient, 737, bo 
Audia Querela 
Where the priſoner that eſcapes, may up 
on his own eſcape have au audita gu- 
rela, ro Ah - | 4 
Where that only, or where a writ of «©: 
ror lies upon a ſlatute, 233, 319 
By two to avoid an execution, outlaury 
of one pleaded, good. Summons ard 
ſeverance lies for the other by the ba. 
ter opinion, adjourned, | 
pon a defeazance, the defendant plea 
another defeazance, not good; forhe 
ought to haye pleaded the generalifſw, 


non C/ 1 5 
A. and B. bound in a bond, and judgmeat 
againſt them. A. being in execution 


De — 2 — Wan — as a os 


ſued to be diſcharged, largely argued, 
but adjourned, ' - 555.55 
Againſt F S. and upon ſcire ſuciai awat 
ed. the ſheriff returns J. &. mertuu, the 
writ ſhall abate ; but. it againſt two,and 
one dies, it is otherwiſe ; ſo of ann 
fant after inſpection, - 63 
Two bound in a ſtatute, defeazanced. a 
they and their wives upon * 
ſhould afſure ſuch lands, &c. 
breach was, that a feoffment was d. 
tered to one, and he refuſed, well i 
ſigned ; for requeſt to both at ſererd 
times is good, ' - 0 
The plaintiff ſhews he was boundin 3 li 
| tute of ſix hundred. pounds to the c 
fendant to the uſe of. B: def 
for the payment of ſuch ſums 
days to 7B. and that he was oy 
to pay, & obtulit, and 7. B. was 
there ; the defendant 6 7 1 
there; and hens „ Kc. 5 
laintiff was not there to pay 1. 
_ that the plaintiff oh ulit the ſaid lan 
&c- Reſolved, the tender was — 


N 


9 l 


though he faith not F. B. nor any for 
him for ſo intended. 3255 
\ moid execution upon a ſtatute, be- 
cauſe the conuſee purchaſed part of 
the lands, | 2 756 
he conuſor having lands in the counties 
H M. and C. the latter conuſee hath 
the lands in C. delivered in execution, 
the former conuſee ſued execution, and 
had the moiety of the ſame lands de- 
livered, and nothing in M. adjudged 


o avoid a ſtatute, the writ may com- 
prehend divers cauſes, but the count 
ought to contain but one cauſe, or rely 
caly upon one ; for doubleneſs invei- 
gles the court, - 809, 252 
here an executor ſhall not be enforced 
to ſue it, an excellent caſe, and well 


argued, - " 734. 822 


310 Authority. 
I Where one that hath but an authority, 


may act according to diſcretion, 48, 49 
| here by a deviſe one hath an intereſt, 
where but an authority, 190, 810 
as of neceſſity done by colour thereof, 
good, but not acts voluntary, as grants 
of copy hold by a reputed ſteward, 699 
0 tour, et earum cuilibet to arreſt, J. F. 
done by two, is good; but otherwiſe 
if to make livery, — 913, 914 


wel Averment. 

L. here the life of tenant in tail, in plead- 
* nz, muſt be averred after his diſ-onti- 
I Lance, - | 226 
„ 


ſhere the plaintiff”s count mult be aver- 


U 1. red, — 256 
Ke here it lies againſt the return of the 
= ſteriff, who returns the party ſummon- 
5 ed, where it was not done, 397 
* here pleas may be good without an a- 


rerment, and what is a ſufficient aver- 
ment, | | 8 


* 1” FE ; 0 
derments within 32. Hen. 8, of leaſes by 
tenant in tail, where not good, 708 


Avowry. 


10 de ſor rent of a copyholder in the 
ſc ©:mmon pleas, but not an ejeftione firms 
2 hat demands the poſſeſſion, 524 
* le if the freehold of the avowant, and 
7 ound to be che wife's freehold, iſſue 


ound againſt the avowant, ibid. 


oF one tenant in common, although 
de by way of aQtion ; for one may 
$30 


ike adiftreſs, 


A T AS RT L I 


deeauſe deſeazanced to the uſe of . B. 


orberwile, if a mere ranger, and al- 


ſor the plaintiff, the latter conuſee, 797 


— 


37. how to 


For rent upon 32. Hen. 8. c. 
be made, - / GIF} :« 547 
By anexecutor for a rent- charge for years, 


although the clauſe of diſtreſs be to the 
grantee and his heirs, 5 044 
For a rent-charge deviſed to him, with- 
out ſaying: the land was holden in ſo- 
cage, not good, 7 
Iſſue if the plaintiff held by ſealty rent, 
and ſuit of court; verdi& found it to 
be by fealty, and rent only againſt the 
avowant, pM all the tenure 1s materi- 
al; but in treſpaſs, or reſcous, it is 
otherwiſe, | | | 
For an amercement, not good, becauſe he 
ſaid not the plaintiff appeared, nor up- 
on ſummons, but fo preſented by the 
howage, - 885, 886 
Avowry, not good, becauſe he pleads the 
baron was ſeiſed in fee, and that he and 
| his wife let, &c. And alſo that B. 
was ſeiſed in fee of an houſe and land 
thereunto appertaining, &c. which is 
not good in pleading, although by ſuch 
words it may paſs in a deed by reputa- 
tion and intent of the parties. 919 
Avowry upon a perſon certain, wher 
good enough, 14 


„ 


„ eee 


B. 
Bail. 


Where when the party renders himſelf 


in diſcharge of his bail, the plaintiff 
may be demanded, | 22 
Where one may be taken in execution, 
but not by cuſtom without . 
| 185 
Where they may plead the death of the 
principal before judgment, 192 
Entered by another name, then according 
to the proceedings, vitiates all, 223 
If pulled off the file, the party is without 
remedy, — ibid. 

Where the bail may plead ſatisfaction with · 
out ſhewing a record of it, 132, 233 
At the ſuit of Adderley, not liable to the 
condemnation at the ſuit of the ſame 
perſon by the name of Adderby, 458 
Not liable to coſts aſſeſſed in the excheguer 
chamber, upon affirimiog a judgment in 
error there, 587 
Not liable to the judgment, until a capias 
iſſue againſt the principal, anda default 

_ . thereupon, 097 


Diſcharged, if the principal render him- 
ſelf before judgment againſt them upon 
the ſecond ſcire facias, 618 
Iuſuſciebdt accepted by the court upon 


miſinformation; an action upon the 


caſe lies for fuch falſity, 714 


If a capias be awarded returnable at the 


next ſummons, and aii returned, the 
principal ſhall not be received ; but 
otherwile, if returnable de die in diem; 
and upon the firſt ire faciat, the main- 
perners may bring in the body, and fif- 
teen days ſnall be between the igſe and 
che return, for time to ſeek the princi- 
al, NF 
gelbe facias againſt them, miſtaking the 


ſum, not ameudable, 855 
Want of filing thereof, error, 894 
| Bayliff. 
Cannot wage law in an accompt, 579 


Of a manor, whether he may diſtrain for 
an amercement, without a warrantfrom 
the ſteward or lord, 698, 748 
May enter a ſtranger's houſe, the door be- 
ing open, to levy execution of goods in 
the bands of an executrix there, 959 
For life with a fee, or other profit, cannot 
be diſplaced by a purchaſor of the ma- 
nor, 7 1 859 
Bankrupt. 

What act ſhall make one be adjudged a 
bankrupt, ES 13 


Bargain and Sale. 


Where the deed ſhall be ſaid to paſs by 


bargain and ſale, where not, 166 
What ſhall be a good conſideration to paſs 
an eſtate thereby, | 94 
By tenant in tails bargainee levies a fine, 
and five years pals iſſue ſhall have five 
ears after his father's death; otherwiſe 
- diſſeiſed, and the dilleiſor levies a 
ne, Ns 


Baron and Feme. 


Where the land moves from the huſband, 
but yet a remainder of the eſtate is to a 
ſtranger, ſo as it could be no prejudice 
to the heir of the huſband, the aliena- 
tion of the wife ſhall be no forfeiture, 


22 
Where an act being done by baron and 
.feme jointly, yet being dubious ſhall be 
intended as ifluing, or being done upon 
the wife's inheritance only, 129 


Where the huſband may prejudice the 


149 


wife, where not, 229 


a ra BEE 


Where a ſeme- covert may do an a8 with- 


7,8 


. 896 


{ 


ou her buſband, ns 
ere an act done by a feme-c 
bind the huſband, Dae oy 
What ſhall be ſaid a good diſpoſition = 
term by the baron to velt the intereg 
his executors, 120 
A term in truſt, not the uſe thereof, ſhall 
not go to the baron ſurviving, neither 
by law nor equity, | "> 46 
Where an act of the baron ſhall not Kea 
judice the wife, - : 
Whether the action for tort done to the 
freehold of the feme, ſhall be brought 
by the baron only, or by bath, 46, 
Bring debt due before eoveturer, an4 
the baron being a clerk of the coun, i; 
was entered guerens in proprid perfird 
and da for every plaintiff, if he wil! 
may be in proprid perſons, 5 
Poſſeſſed of tk 2 of the * 
they muſt join in the aQion, becauſe 
the ſeme is proprietor, 608, 613 
A _ by them without deed, void again 
er, - 656 
Bring debt for rent upon a leaſe made b 
her and a former baron, the defendant 
' Pleads, that baron was ſole ſeiſed. and 
good; for a feme-covert cannot be ſlop- 
ped by deed, but otherwiſe by fine or 
matter of record, 700, 791 
Baron ſeiſed in fee and the ſeme for li, 
they bargain to ſell in fee ; proj, 
that if either of them pay one hundred 
pounds, then to be void; and that al 
aſſurances ſhould be to the uſe of the 
baron and his heirs (leaving out there 
the wife): the barou dies, the ſeme 
pays the one hundred pounds. Ac: 
judged the wife ſhould have an ellate 
for life, - - 744 
The baron pleads an indenture made by 
them both, whereas the feme never {i 
ed it, not good; and the plaintiff is 
not choppol to ſay ſo; but if the baron 
had executed it in the name of th: 
feme, it had been good, during the life 
of the baron, 769 
Debt lies by the baron only, for deb. 
damages, and coſts, recovered by them 
both, d44 
rover againſt them, but converſion by 
the feme only, iſſue muſt be, gud J 


gon eft inde culpabilis, for no tort in ide ( 
baron, . 88; 

In a wrong action, go bar in a right * 
rion, | 7 5 1 65 


1 1 
Where by who firſt takes it, ſhall have EF 


Where made good by the replication, or 

conſeſion of the adverſe party, 708 
Parovage.. - 

no error in a judgment in debt 

oa him ideo capiatur, . becauſe a fine 


is due to the king, and he hath no pri- 


593 


vilege againſt him 
Battery. 


In Londen, the defendant pleads de fon 
oſault demeſm in S. and ſo not guilty in 
FA not good; for it is tranſitory, and 
he onght to have juſtified in L. except 
the cauſe had been local, 842 


Benefice. 


laduction into a ſecond, avoids the firſt 
by the common law without ſentence 
ot deprivation, - - 601 


Bill for Debt. 


What words amount thereunto, and equal- 
ly to be divided, makes it ſeveral, 729 
Good in the firll part, and void in the 


8 4 880 

Where one muſt ſue by writ, where by 

. — 101 
Burgage. 


What land ſhall be {aid to be held in bur- 
bage, C 2 20 


— — CI—— — 


6 


Cerliarari. 


Certiorari, as well to reverſe as affirm a 
judgment, 4 836, 837 
Certizrari, and reſtitution made aſter by 
the juſtices, -' »' 8 
Of a recovery in an inferior court under 
that ſeal, good, traverſable here, 821 


Challenge. 

Where it ſhall be ſaid to be good cauſe of 
challeag*, though both parties are 
equly of kiy, © DESDE gg 
Where a juror hath once given a verdict, 
though that proves to be null, it ſhall 
be a principal cauſe of challenge, 33 
Aſter iſſue joined, lies not for the plain- 
uff, - - - 844 
One being challenged as to the principal 
net; Iz not be N to ſerve 
e ale, 188, 429, 430 

What ſhall be ſaid ſufficiency of Terbold 
for a 4 in a cauſe between the king 
and J. S. and what not, 413 


advaptage thereof, 
ry _ Charters. _ My 
Charters ancient expounded according to 
that time, *; 3 wth ibid. 


Cinque Ports. 
Their juriſdiction touched, - 695 
An appeal of murder lies there, becauſe 

it is higher than an action real and per- 
ſonal, and the queen is concerned; and 
in ſuch caſes it is no plea, as in a guare 
impedjit, - 9010, gig 
Claim. See Fine. 
What time he in the reverſion ſhall have 
for making claim upon a fine by tenant 
ſor life, 1 254 
Common. - 
Where a tenant that hath common to his 
freehold, may have an aſſiſe, or action 
upon the caſe, for depriving him of his 
common, EFF 
Within a leet, putting geeſe there, not 
puniſhable, - - 8 
Being extinct by unity of poſſeſſion, * 5 
houſe and lands were lett to J. f. with 
all commons, &c. thereto belonging, 
vel occupat”, wel uſitat, cum prædicb, 2 
2 good grant of a new common for the 
time, if the uſing thereof had been 
averred by the leſſee, - 70 
Releaſed in part of the land, is extind in 
the whole; for it is intire thorough the 
whole land, . L 594 
oner cannot juſtify the killing of 
coneys of the owner in the common, 
| becauſe profitable, and not like vermin, 


603 


376 
Concord. ane? 
Where a good plea in an action of debt, 
| ; 7 Ht: 193 
Condition. 


What ſhall be ſaid to be a condition, what 
a limitation. ohh 16 
What ſhall be ſaid to be a condition pre- 
cedent, what not, - 60 
He that enters for a condition broken de- 
feats all eſtates whatſoever, - 239 
Where the word (proviſo) makes a condi- 
tion and where but a coyenant, 242 
What ſhall be within a condition to ſave | 
hargalels, h 5 - - — 264 
Any part thereof becoming impoſhble by 
the at of God, it faves the bond, 


2 9 


A'TABL E 
A leaſe being made by theſe words, ſab 


. b&c tamen conditione fi tam diu vixerit ſo- 
la, & inhabitaverit, if a condition or 


limitation. - - 414 
Deviſe of land reddend” & ſolvend 20s, 
annuatim, makes a condition, 454 
Of a ſheriff's bond to appear at We/tmin- 
ter, and before the return of the writ, 
the term is adjourned to H. and there 
the deſendant appeared; notwithſtand- 
ing the adjournment, he muſt appear 
at Weſtminſter; but the plea was not 
good, becauſe he concluded not prout 
patet de recordo, 2 4666 
To do a collateral act, cannot be diſpenſed 
with by accepting another thing, 458 
Of a bond to pay 5l. at M. next, and fo 
your? until Z. be promoted to a bene- 


ce; the firſt 15]. muſt be paid, although 


H. be promoted before M. 549 
Of a bond to ele& arbitrators, where per- 


formed, - - ibid. 
Diſpenſed withal by admittance or the 
lord guere, - - 582 


In a leaſe for years for non-payment of 
rent to ceaſe, grantee of the reverſion 
may take advantage by the common 
law, N 650 

In a leaſe for years on the part of the leſ- 
ſor, who leaſes to a ſtranger, and then 
performs it and enters, adjudged law- 

ful, - — 66 


* 


Of a bond to procure a marriage, the 5 
fendant muſt ſhew he uſed his endea- 
your therein, and no default in hun, 694 

Of a bond to give evidence when required, 
and not to moleſt the obligee in his 

lands or goods, good; fur intended 
tortiouſly, otherwiſe for felony, or 
other juſt cauſe, - 705 

Of a bond to give ſuch releaſe as the 

judge of the prerogative ſhould allow, 
he ought to draw the releafe, and ten- 

der it to the judge, 710 

Of a bond of an apprendce, if goods 

embezuled within twenty days after no- 
tice, to make ſatisfaction; the plaintiff 
mult ſhew where he became an n 

tice, and ſuch a perſon as might 
5 Eliz. and notice muſt be given to the 

Aapprentice, and his ſurety both toge- 

. and the apprentice's own confeſ- 
n is np good proof therein, 723 

Of an obligation being in the diſ-junQtive, 

- the plaintiff may alledge the one or the 
other at his election, 727, 728 

Condition or covenant todo divers things, 

the law allows of a general pleading in 


Tf it con 


e by 


the affirmative to avoid: finiten 
3 - 1 i 2 * 
a bond, if he were ſeiſed in ſ 
08 78 of the bond of copibold in . 
ree from incumbrances, except his 
wite's joynture, &c. Breach aſſigned, 
that before the bond he had afſured a 
jointure to his wife, no good breach 
for it was excepted, _. 762 
Of a bond to a ſheriff to appear perſonal- 
ly, is good, ey - 776 
ſt of two parts, the one poſlible 
the other not; if he perſorm that which 
is poſlible, it ſufficeth, 7 
To perform an award ſo as the ſame be 
delivered to either of the parties before 
M. it ought to be delivered to both, 19; 
For payment of 5ol. upon a bond of 1000 
and no day limited, it is payable pre- 
ſently upon requeſt, and the original 
is a requeſt, - . 798 
That the leſſee or his aſſigns ſhall not alien 
without licence, the leſſor licenſes the 
leſſee to alien, no more licence is neceſ. 
ſary; for the condition is determined 
abſolutely, - — bis 
Of a bond to convey lands to his ſon, 2 
conveyance to a ſtranger, to the ule of 
his ſon, not good, becauſe not party, 8:6 
Of a bond to perform covenants ia a 
grant of an.annuity, which was arrear, 
and no demand made; the bond is not 
forfeited, | 
Of a bond of three parts: 1. If he will 
ſerve the plaintiff; 2. If he duly a. 


compt; 5 If he ſatisfieth within three 0 
months after notice, all loſſes, &c. Per- | 
formance pleaded ſpecially, a breach k 


aſſigned in converting Gol. of Pal 
money to his own uſe, and ſo that he 
had not well ſerved him, &c. good, 
and judgment for the plaintiff, 6z1i 
In the copulative, performance mult de 
pleaded of it, - 970 
To refirain a man to uſe a trade at 20 
time, or place, is againſt law, and the 
benefit of the commonwealth, #3 
Of a bond to ſave harmleſs from all bonds, 
the defendant pleads exoneravit ſrom al 
bonds, good; but he mul ſhew hon, 916 


Commiſſion. 

Of rebellion out of the chancery, and u. 
reſt thereupon in falſe impriſonmen. 
the tryal muſt be in Midalgſr, 544 

To entitle the king to a free-hold, the d. 
fice muſt be in the county where if 
land lies; otherwiſe of a ma 


e 
years, . 


# 


Common Law. 
What properly is faid to be common 
law, W 10 


Common Recovery. 
Common recovery, an infant by his guar- 
dian being vouched, 4 472 
Againſt tenant for life, wherein he in re- 
mainder in tail is vouched, bars the 
remainder in fee expectant . Walmſley 
contra totis viribus. 652, 370 
Againſt tenant for life, and him in re- 
mainder in tail, is no bar to the tail, 
nor him in remainder, An ſcrſon denied 
Eyre and Szow's caſe in Plowden ; but 
the parties accorded, and no judgment 
was entered, - 670 
By renan: for life, with voucher of him in 
remainder in tail, deſtroys not a leaſe 


if the tenant in tail himſelf had ſuffer- 
ed a common recovery, 718 
Bars not a rent ia poſſeſſion, becauſe di- 
ſtint from the land, and no recom- 
pence for it, - 727, 793 
Not good, becauſe the vouchee within 
age, and appeared by attorney, and not 


remainder brought error, and good ; 
for it hall not be tried by inſpection, 


739, 774, 853 
Confeſſion. 


Confeſſion implicit of non-payment in 
debt, no judgment can be given, 823 
At the niſi prius the defendant confeſſes 
the action good; for all plea-2.d before 
is waived, and he need not acknow- 


ledge the point in iſſue, - 840 
Confirmation, 

Where a man cannot apportion an'eſtate 

by his confirmation, - 472 


irmation of an union of two church- 

es above eight pounds per annum made 
by the ordinary, and confirmed by the 
Sony © +} „ 300, 90. 
7 the biſhop, dean, and chapter of . 
made of a leaſe of a parſonage in the 
Goceſe of W. annexed to a prebenda- 


ry in . good, < "as 587 


Concluſion of a Count or Plea. 


_ it ſhall not vitiate all before, but 
court ſhall judge upon the * 
8 a 24 
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made by him in remainder; otherwiſe, 


by guardian; and being dead, they in 


| cauſe general, and it might 


"Conſideration. 
To accept four pounds, five pounds being 
recovered and to acknowledge ſatisfac- 
tion, good; for without charge, and 
error may be in the record, 42 
Conſideration paſt, not good in an aſ- 
ſumpſit, 442, 885 


Jo forbear to ſue B. the defendant aſſum- 


ed, &c. No requeſt neceſſary where a 
time certain is limited; but the conſi- 
de ration not good, becauſe not ſhewn 
for what time he did forbear, &c. 45 
That the defendant ſhould exerciſe the 
fice of clerk of the fines in a Welch cir- 
cuit, to pay to the plaintiff, & e. not 
good] for no ſuch office and tryal muſt 
de in the county next adjoining, 46 3 
If the plaintiff and two witneſſes would 
| —_ before the mayor of L. the truth 
of a debt; that then he, &c. good and 
lawful, and therein much learning of 
oaths, which are either compulſory ot 
voluntary by conſent, and both lawful, 
. 0 
To aſſign a debt or recognizance 4 
ſtranger, is void and illegal ; but other- 
wiſe to the ter-tenant by way of diſ- 
charge, - . 552 
To relinquiſh ſuch a ſuit, not good; for 
he may relinquiſh and begin again; the 
defendant promiſed to diſcharge him 
againſt all ſuits of J. S. it muſt be 
averred that they were actionable, 561 
To make a leaſe of land, not good; be- 
at will, 


566 

Of marriage betwixt the defendant's Jon 
and the plaintiff's daughter, the pro 
miſe made to the farther, he may bring 
the action, 619, 652, 849, 881 
For payment of money, not good, the 
debt by conſent being aſſigned to the 
queen, E 653 
To a ſheriff to levy an execution, to pay 
as the ſtatute of 28 Z/iz. allows, is 
good, being upon requeſt; but the za/es 
being returned by the ſheriff himſelf, 


was erroneous, - 654 
To give a day of payment, day being 
given, is good, - 665 


For ſaying a ſuit againſt an infant, upon 
a bond made by him payable at his full 
age, not good. Quære, adjourned, 750 

Upon a promiſe, where — the promiſe 
being made to no body, (not well appre- 
hended by the court, as it ſeemeth) 70 

Execute 


WT. A 
Executed, being made at the defendant's 
requeſt, is good, otherwiſe peradven- 
ture if to a ſtranger, and not at his 
requeſt, - 8 715 
onſideration paſt no ground for an aſ- 
ſumpſit, except in caſe of marriage, 741 
Of natural affection, no ground for an 
_ aſſumpſit, = 8 
Good, for part ought to be performed, 
and if of ſeveral parts, and all good, 
all muſt be perſormed; an excellent, but 
doubtful caſe, - 759 
To ſlay a ſuit in chancery, good in an al- 
* fumplit, ©" - - 768, 848 
To Ray a fuit' againſt an executrix, 
where good, and where nat, 804 
That if the plaintiff delivered cattle to 
A. for money to be paid ad aliguod tem- 
pus vel tempora tune ſutura inter eos con- 
cordanda, and did not, the defendant 
would; part of the money was pay- 
able in hand, and the reſt in future ; 
conſideration good, = 807 
That the plaintiff delivered to the wiſe 
two bonds which her huſband had de- 
livered to him in ſatisfaction of a debt, 


and he dying, it is good; for he had 


intereſt in them, and power of diſpo- 
ſition, - - 821 


If divers alledged in a count, and ſome 


inſufficient, yet good for the ſufficient, 
otherwiſe if found falſe by the jury, 848 
To enjoy land for a year, to give ten 
pounds, the plaintiff mult ſhew what 
right he had, and debt lies, not an aſ- 
ſumpſir, - - 859 
To ſtay a tryal of a cauſe, is good cauſe 
of an aſſumpſit, - _ - 869 
To do a thing to a ſtranger upon requeſt, 
and debt or aſſumpſit lies; but the day, 
or place of performance needs not be 
ſhewed, eſpecially no iſſue being taken 
thereupon, - - 880 
Not good, where no benefit, 884 
If the plaintiff paid ſuch money, the de- 
fendant upon payment promiſed to ſur- 
render a leaſe, the plaintiff ſaith he ten- 
dered the money, not good ; for he 
ought to ſay, the other accepted or re- 
fad it, ſor it is ſubſtance, 889 


To forbear to proceed upon a capias utla- 


gatum is good, although the queen be 
* concerned in it, IB 909 


| Conſpiracy. 


Lies not againſt one, but an action upon 


the caſe, - --.* or 
For procuring one to be indicted of rob- 
der, 5 * 85 871, 900 


— 


N 


Copiholder without a ſpecial cuſtom, car- 


» 


Conſtable. 
Where he may impriſon one f 
to watch, : a 7 —Y 
Conſultation, 


Where granted in one court, for the (4m: 
caule it ſhall be granted in another, 
Where the party groves his proils 
tion upon a preſcription, and failing in 

it, or any part thereof, is good cauſe 
for a conſultation, 206 
Conſultation granted, a donative being in 
. queſtion, - 3 653 
Contingency. See Uſe. 
Contingent, remainder or uſe to à wiſ: 
that ſhall be at his death, good; aud 
not deſtroyed by her joy ning. in a fue, 
becauſe incertain, - 927 


Continuance. 


It ſhould be to two, and is but to one, 
amendable; but if no continuance a 
all to the party, not amendable, 619 


Contract. 


Where apportionable, 750 
For a ching continuing in its nature, the 
nature thereof muſt be ſhewed ; oth:r- 
wiſe, if altered from its nature, 8; 


Copihold and Copiholder, 


not take houſe-beot, hedge- boot, cart- 
dom &c. as tepant for lite or yeats m 
o, 5 
The lord letting a leaſe of his copibald 
tenements, and the court-baron, whe- 
ther the leſſees may hold courts, 3% 
What ſhall be a good purſuit of a licence 
made for the granting of copihold, and 
making leaſes upon it, 1 
If tithes, under- wood, or a market, 3 
s by copy, 41 
Cibolder das to the uſe of bim 
ſelf for life, remainder to his fon fr 
life, and after to the uſe of bis lat w; 
the ſon dies, the father ſurrencers - 
to J. S. in fee, and dies without vil, 
ond to J. S. by the better opi8i0% 

ut adjourned, 44! 

A manor extends to C. and B. and * 
villages, and divers - copiholders ia 
life, being in B. a recovery 1 ſuffert 
of the manor, excepting that pan ® 
B. and at a court at B. a copinc "ts 
life was granted, the grant is vole 
no ſuch manor as B. before, 8077! 


no ſurrender can now be made of 
it muſt be in the court of the 
be to the lord him- 


and 
it, for 
manor, and cannot 
ſelt, or out of court, 443 
C:piholder for life hath licence to leaſe 
tur three lives if he live ſo long, he 
aſh abſolutely, good ; otherwiſe of 
opiholder in ler, 462 
eaſe of capihold by the baron, or te- 
nam for lite cf a4 manor, deſtroys not 
the cuſtom againſt the wife, or other 
reverſion, -. "+ $59 $98 
6:reader of a copihold in tail, is a diſ- 
continuance, , 2 483 
The lord inay enter for a forſeiture before 
a prelentinent, 499 

X leaſe for years, though to commence 
in future, is a preſent fortciture, if not 
warranted by the cuſtom, ibid. 
Lice of a feoffee of the inheritance of 
copihold land, may take advantage 
of a forteiture by the copiholder, ibid. 
Cutting of trees with intention to repair, 
is no forfeiture, although the trees are 
not employed in tive years afterwards, 

X ibid, 
Surrender to A. ſor life, remainder to B. 
in fee; the admittance of A. is allo an 
admittance of B. and but one fine is 
dus, - 504 
he lord demanding his rent upon the 
day, if the copiholder be not there to 
pay it, it it be a ſorteiture, two againſt 
one; and adjourned, 505 
{the copiholder after a ſpecial ſummous 
to come to court, do not come, it is a 


mons in the church, 506 
opthold granted in reverſion by tenant 
in dower, although the die before it 
be ex-cuted, is good; and although 
liz have no ſervices, yet ſhe may keep 
a ſpecia! court; but being pleaded as a 
grant in poſſeſſion per nomen of a meſ- 


2 lunge which A. hap for life, ill, and not 
bin b ped by the per nomen, 6062 
pihold eſeheated and in the lord's hands 


lor many years, may be regranted by 
copy, by the lord, or his very ſteward, 


ies certain muſt be paid upon admit- 
tance; and uncertain muſt be reaſona- 
ble, and time given for payment thereof, 
holds, if divers deſcend to one — 
idere ought to be ſeveral fines ; for he 
aj accept of ſome, and refuſe others, 


719, 780 


1 „ 2 39, 2 


forfeiture, alas after a general ſum- 


Copiholder having common by preſcrip- 
tion in the demeſne, it eſcheated ; the 
lord grants it in tail with all commons 
therewith uſed, the donee ſhall have 
ſuch common as the copiholder had, 
for it enures a new graut, 794 
It cannot be of tithes, otherwiſe of com- 
mon. <Q | 814 
If intailable, no cuſtom being found if diſ- 
continued by a ſurrender : and if bar- 
rable by a common recovery: all ad- 
journed, S 907 

| Coroners. k 
See. Venire Facias, 574, 586, 582 
Corporation. 
Capacity to take, but not to grant to one 
another, * BY 
A writ by c»/tos collegii, muſt conclude. 
2 collegii, and where intended, 232 
here an obligation ſhall go in ſucceſſion, 
where not, - 464 


| Coſts. Sce Damages. 
Colts ſhall not be paid by an infant, if he 
be non-ſuited, WALL: 33 
Coſts ſor an executor-defendant.upon non- 
ſuir, but if plaintiff fhall pay none. 
Coſts for the defendant upon a ſpecial Lot, 
dict, as was upon a general; for judg- 
ment is the ſame, * « -: oc 
Aſſeſſed in the excheguer chamber upon at- 
firming a judgment there in error. 
 Nuere, if that court can do it, 588 
Amount to more thantheplaintiff's counts 
in damages, not material, 866 


Covenant. 


Where a covenant from doing an act, re- 
ſtrains all to the party's at, 43, 44 
At what time an action of covenant lies, 
or a covenant broken, 78 
To ſave harmleſs againſ a particular per- 
ſon, where ſhall bind, although his en- 
try be tortious, 213 
Where an action may be brought for co- 
venant broken, although the deed of co- 
venant becomes void before the aQion 
brought, 5 52 wh 245 
What (hall be a breach of a covenant for 
not moleſting, - 421 
Lies not upon aſſignment of an eſtate by 
eſtoppel, 7 IM 437 
Upon ſurrender of a leaſe to make ano- 
ther, the covenantor levies a fine wy 
S. tender of a ſurrender needs not; — 
ä | - the 


"RE W ET 7; 


- the covenantor hath diſabled himſelf, 
O 


t | | 45 
Breaking the ſeal of one of the obligors, 
« ſhall avoid the deed only againſt him- 

ſelf; otherwiſe if the deed be razed in 
- a clauſe which concerned them all, or 

in the date, 470, 546 
Where it binds the aſſignee not named, 
where not, _ A* 457 
To make further aſſurance by advice, 

ought to be performed though the par- 

ty requeſt it without advice, 465 
Where when the covenant hath diſabled 

himſelf to perform, the action lies iin- 


mediately, - 
To aſſure lands at the coſts of the plain- 
tiff how expounded, 517 


For quiet enjoyment againſt all, but 
the queen, her heirs and ſucceſſors, is 
broken, if diſturbed by the queen's pa- 
tentee, 818 

In an indenture, ſome void, ſome good. 

29 

By the leſſor, the leſſee quietly to Eu ; 
if the leſſor ouſt him a breach, 544 

Covenant which runs with the land, lics 
for or againſt an aſſignee, although 
not named, and fo againſt an executor, 
except it be perſonal, 457» 553 

By leſſee for years, at the end of the term 
to leave it ſufficiently repaired, aſſignee 
of the reverſion of the term may main- 
tain covenant for breach thereof, 600 

That the leſſee ſhould have houſe-boot, 
hay-boot, &c. without doing walte, up- 
on pain of forfeiture, vain; for the 
law appoints as much, and fo all ſub- 
ſequent is vain, — 604 


By tenant for life to leſſec ſor years, that 


he had not done any act to prejudice 
the leaſe, tenant for life dies, cove- 
nant is not broken, x 615 
By grantee of the reverſion, if it lies 
— leſſee aſter aſſignment; by 
awdy it doth: Quære; but judgment 
againſt the defendant, becauſe no place 
pleaded of the grant, 617 
To leave the tenements well repaired, &c. 
the defendant pleads that H. was ſeiſed 
in fee, until by the plaintiff diſſeiſed, 
who let to the defendant, and A. re- 
entered; a good bar, 656 
Covenant, a bond conditioned to perform 
covenants and agreements, and the 
plaintiff let Eyſord paſtures, excepting 
one cloſe called E. cloſe, into which the 
defendant entered : and adjudged no 
breach of the condition or agreement ; 
yet ſtrongly urged contra, 657, 658 


Covenant in law, and by deed to en; 
&c, Covenant in law, if taken py 
the expreſs covenant, but the eric 
muſt be upon good title, 436 675 

To aſſure lands at the coſts of the cove. 
nantee, may be done by parcels ; other. 
wile if at the colts of the covenantor; ver 
if then required, he is bound to hit 
but then he is diſcharged for the re. 

ſidue, Ply 

Breach aſſigned in two: one well, the 
other ill, and damages intirely aſſeſſed; 
but the court would not give judgmem 

For the leſſee to enjoy, where he — 
have advantage thereof. 688 

Some in the aflirmative, and ſome in the 
negative, pleading performance of al 
generally, not good, | 691 

That the leſſee, his executors or aſſigns, 
ſhould not alien without licence, but 
to his wife or children. Leſſee deviſes 
to his wife, who enters, and marries 
J. S. and they alien; by the greater 
opinion the covenant is broken, 757 

By A. to ſtand ſeiſed to himſelf for lite 
and aftcr to the uſe of bis daughters, 
unmarried at his death, until the /uc- 
cefſive levy five hundred pounds, re- 
mainder to the heir for life, &c. The 
father died 30 Eliz. the heir entered, 
and the eldeſt daughter entered not 
until 42 Elia. Adjudged the had ſur- 
ceaſed her time, but that ſhe might 
have remedy for her portion againit 
the heir, who received the profits in 
diſturbance of her, 900 

By 4. to aſſure all his lands to B. where- 
as A. had infcoffed B. of all before, ſo 
as he had none left, no breach of co- 
venant; otherwiſe if particularly oam- 
ed. but ended by compromiſe, 833,334 

By tenant in tail io ſtand ſeiſed to his vie 

| 2 life, is as much as he can lavfully 
o, ä 8 ; 

To enjoin no breach without lawful di 
turbance, which may be ſbewed after 
judgment by nib dicit, and enquiry & 

damages, 9 

To enjoy, diſcharged from tithes, ſuit tv 

them mult be legal, 97 


Count and Declaration. See Debt. 


Where.ia a count by ſeveral, one mul 
comprehend in his count the 
title, 05 

Where in a count the conveyance io de 


action mult preciſely be alledged, 
412, | i 


„ 


n action brought by the maſter or ſer- 
unt, after what manner the count muſt 


be 3.3. 84 
-wnts in inferior courts, what is requi- 
fre for them to do, 185 


pd cum teffatum exiſtit, where it is * 
I 
Where, in a 2 in treſpaſs, the place 
e alledged, 202 
| or pe a — or bill, the inſufficien- 
+ of the premiſſes thall be helped by 
the concluſion, E 
pete, in a count upon an aſimp/it, for 
piyment of a ſum of money upon an 
:4 to be done before, the plaintiff 
mult ſec forth-he is ready to do it, 249 
Fhere in a count for matter in a city, 
and ſaid in a ward, the pariſh mult be 
laid in the count, as well as the ward, 
260 
here the plea of the defendant will 


nous, where not, 416 


751 BW of his eſtate, | . 419 
lit, r bond de alledged to be made in coni- 
ers, . predict. thoſe words ſhall not re- 
/«- kr to the next antecedent, but! to the 
Te- county where the action was brought, 
The 0 465 
red, afault, the plaintiff declared 9 
not E cm, which is / a recital, and not 
fur: in expreſs affirmation, it was errone- 
wi us, a 3 2 07 
an er imparlance a ſecond declaration 
zug entered, and they proceed, judg- 
500 WW ment is entered upon the firſt, ibid. 
= may vary from the writ of warrantia 


arte, as that the defendant infeoffed 
dim of two meſſuages and twenty acres 
fer namen unius tofti, Q duas virgat ter- 
i, becauſe may be builded ſince, there- 
ſore good, : | 611 
J declares that the defendant per ſcrip- 


wm articulorum convenit, not good; 


ſactun , wc 


| 32 

j ; i leaſe made the 20 of Auguſt for twen- 

1 ij years ſcom Michaelmas lalt, ante da- 
tun bujus indentur;, good, and thofe 

977 words void, 5 606 

cbt. he defendant per ſcriptum ſuum obli- 

. lying cmncefiſer ſe teneri, fc. without 

f F. /igullo at. 

0 5 —— - figi at good, . the 

þ 4 good, becauſe he ſaith not he was 

| ed at the time of the cutting of the 


Vater-<courſe, 


p a Jeaſe for years habendum a die 


751 
| | da- 
ate cuyyus dimiſſionis he entered, 
(0. ELIZ, PART 11. 


14 If A BIL.f 


help the defects of a count that is vi- 


what count one muſt ſhew the quality 


erwiſe perhaps, if per ſcriptum ſunm 
| l 


not good, becauſe no time when he en- 
tered; and if on the day of the de- 
miſe, he is a diſſeiſor, 766 
Of a leaſe dated the firſt of November, 39. 
Elia. good, without ſaying when it was 
ſealed and delivered, becauſe intended 
at the date, Wo 773 
Of a leaſe made by T. B. and Ane his 
wife, where her name was Agnes ; af- 
ter judgment reverſed for error, 776 
That admiziltration was committed by 
the dean of L. not good, becauſe not 
ſhewed by what authority, „ 
Upon a ſheriff's bond, and doth not ſay 
tunc vicecomiti Nor f. exiſtent. not good, 
although the writ was ſo; yet it was 
abated, 5 800 
That he was poſſeſſed of ſuch goods in 
ſpecie, cum aliis implementis & neceſſariis, 
and entire damages, but no judgment 
ſor the uncertainty; and advantage 
may be taken of it, although after veg- 
dict, and admitting of it by the _ 


dant, | „ 
Not good in ejectment of the vill in the 
"7. 2, Vas 


per nomen, 
If it compriſe more than the writ, is not 
aided by 18 Eliz. otherwiſe, if no writ 
at all, 0 5 829 
Declaration; three quaint exceptions to 
it, yet affirmed in error, 834. 
For words quorum tenor ſeguitur, &c. not 
good, x 857 
In detinue of a deed of ſale of divers 
parcels of plate, the jury muſt find 
them to be the ſame ſold by the 2 


Declaration, the ſubſtance being found, 
modo & forma not material by ſome, 
but adjourned, 882 

Againſt J. S. chandler, who pleads he 
was a gentleman, not good, without 
a traverſe that he was a 1 

4 

Declaration, that 16 Jan. by indenture 
dated 2. Jan. he demiſed, &c. without 
ſaying primo delibera 16 Fan. and 
good, | 890 

Upon a plaint ſor debt in York the caprias 
returnable at the next court; it erro- 
neous, the ſheriff ſhall not take ad- 

| vantage thereof in an eſcape: and if 

* ' before R. and L. well enough, if they 
were ſheriffs at the return; but to the 
ſheriffs generally, is the ſureſt way ; 
and commitment until the debt be 1a- 
tisfied, is good; for the Court is not 
to demand bail, but he ſhall be baile, 
finding ſureties, for ſo intended, 

893, &c. 
24 


Obligation 


* 
- 
| 1 
N 
7 1 
* 
| 
1 
ö : 
1 


Within what time a court of py-powders 
_ muſt be holden, 286 
Of the Mar ſhalſea, whether it can hold 


Court of Requefis hath not any power by 


; A 


condition by the name of James, and 
counts that James per nomen Tohannis 
became, &c. not good; for Jahn can- 
not be James, 897 


Declarations, and divers exceptions taken 


to them, but diſallowed, 906 


Declaration not good, becauſe not al- 


ledged that the defendant did aſſume, 
which is ſubſtance, and not ſupplied by 
intendment, | , 913 


Counterplea 


Lieth not, but where he who is vouched 


had no ſuch eſtate whereof he could 
make a ſeoffment, 659 


Counterplea : a difference where to the 


waranty, and where to the voucher, 
"bk | 690 


Courts. 


Within what time a leet muſt be held, 


245 


plea of ations ſuppoſed to be within 
the verge, the defendants not being 
of the king's houſhold, ==; -: OS 


Judgment of things there not within their 
. juriſdiction are void ; yet a writ of er- 


ror lies of them, ibid, 


The cuſtom of a court is the law of that 


court, but it mult be pleaded ; yet ſome- 
times the ſuperior courts may be in- 
formed thereof by certificate, 503 


In the pleading of any thing done in the 


king's-bench, _=_ ought to ſhew where 
it {at, becauſe that court is removable, 


584 


commiſſion, Ratute, or common law, 


E = SNP: 
Court of Conſcience, no commiſſion award- 


able from thence to ſeize the defen- 
dant's goods, but only impriſonment 
for not obeying, . 651 


Court Baron cannot be by preſcription ; 


for it is incident to a manor, 792 
e 


Corporation- Court muſt ſhew their ſtyl 


and authority to hold pleas, 489 


Court of Py-powders, information and 
judgment there, only voidable by er- 


ror, 530 


Cuſtom. 


The form of pleading thereof, 185 
To what perſons a cuſtom may extend to 


bind, 187 


1 A 111 K 
Obligation by the name of Joby, and the For a common bakehouſe is good, a 


. — any others within a particul; 
place, " * 

What ſhall be ſaid a cuſtom e 
et ſub odo, and what a cuſtom for which 
a collateral recompence is only giver 


That the parſon of 9. at all times b 
uſed to keep a bull and a boar for th 
ule of the kine and ſow: there, an 
that for three years he had kept nous 
not guilty pleaded ; which is not go 
for a non-teaſance, but otherwiſe tur 
mis-feaſance, as here; and that everyu 
ha bitant prejudiced thereby may bri 
his action againſt him, 5 

That a copy holder in fee ſhould have 
loppings of the pollingers; the lo 
cannot cut them down, although þ 
leave the loppings for the tenant, 6 

That if any tenant of the manor of 
aliens his land by writing, teoffae 

deviſe, or ſurrender, that it cught x 
be preſented at the court there, a 
judged good; for it adds more cer 
mony than the law appoints, and it 
realon the lord ſhould know 22 

Of Landon, recognizance taken there! 
orphanage money, is tuable iu i 

court of common pleas, o 

Of London, tor calling an alderman upd 
the Exchange fool and kuave, and cot 

mitment thereupon, not good, 

Of attachment of a debt in Londsn. d 

Attachment. | 

Ot the manor of Thiftleworth, and of 
copyholders there; ſeveral queltions 

- bated, and reiolutions ot ile co 
t 1ereupon, El 7 

Ot a manor, to have, aſter the death 
any dying within his manor, che 
beaſt of the deceaſed, as heriot, a 
and unrealonable cuſtom to bind n 
gers, agherwiſe of tenants, 7257 

Ot the corporation of weavers, lu 
ſtranger ought to intermeddle # 
their art within L. or S. A krath 
contracts for ſilk in I. and wears 

at Hackney, no offence, nor cat 

action, 8 9 

o bar an eſtate in fee for default of 

after proclamations, extends bol 

remainder expectant upon 3 © 
for life, but ſhall be taken 


Cuſtom of Norwich, to enquire of 3 


, 
' 


, and 
cul; 

20 
onal 


D. 
Damages. 


whicl 
Iver Where the jury may aſſeſs what damages 
409 they will, and in what actions, 67 


How they ſhall be given in a writ of ac- 
compt. 1 . 84 
Where the court may increaſe damages 
aſſeſſed agaiuſt the abettors in an ap- 
peal, — — 8 223 
la what ſort of avowries coſts and da- 
mages ſhall be awarded, 258 
lu what actions, baron and feme joining, 
the jury ſhall afſeſs damages to both, 
SER 259, 329 


Intirely given, where no action ſies for 
b part, makes the judgment void in all; 
0 © dut doubted, if not made good by the 


plea, and admittance of the defendant, 


time who might have demurred, 425 
Abit More cannot be given than the plaintiff 
re, 4 counts, but the court may increaſe 
e cet them at pleaſure, . 544 
ad it Damages and coſts aſſeſſed by the jury 
ten and the court, trebled by 8. H. 6. 582 
58, 6 Damages jointly, although the iſſues be 
here | ſeveral, - 0 860 


Day in Court. 


Where the party hath day in court to al- 
edge the deach of the party after the 
1, prius day, — 


| be given in court, By 
— Death of the Party. 
je c bat matter ſhall be diſcharged by the 
us death, 10, 11 
Fn. Debt. ; 
f 400 here it lies by leſſee for life againſt leſ- 
od i ſee for years, created out of the eltate 
, of leſſee tor life after the ſurrender of 
* leſſee for liſe, 7 264 
le dere the delivery of land in extent up- 
ii en i, ſhall be a good plea for lef- 
* ſe for years in debt, brought againſt 
cauſe bim by the leſſor for the rent, 398 


bon an obligation (wherein three are 
jointly bound) againſt one of them, he 
mult plead that two other now alive 
vere likewiſe bound, and delivered the 
_ and ſee much excellent learning 

touching an action of debt, and 
* it is 1 a ſtatute 
2 gnizance, and where not 
les in th king's bench for damages Se 
coreted in dower in a court baron, 426 


KA SE 
Z Debt to the queen, the defendant took 


202 
here, upon a writ of enquiry, day ſhall 
7 


2442 


beaſts upon a eri facias out of the 


exchequer, and ſold them, not good, but : 


diſtrainable, - - 43t 
Upon a bond, and demanded 47, 8s. 8d. 
monete Flandriæ attingent ad valenciam 


40l. 2s. 6d. Judgment ought to be, 


gued recuperet the 471. 8s. 8d. Flemiſh, 
and a writ awarded to enquire of the 
value thereof; and becauſe it was not 
ſo done, it was reverſed in error, 536 
Upon a bill obligatory of 141. and upon 
ozer it was, that V. owed him 141. e- 
vendum una cum 61, upon accompt be- 
tween them, yet good: for that which 


comes after the folvendum is void, as 


after an habtndum, 6 
Upon a bond of zol. the defendant pleads 
that J. S. ſurrendered a copyhold to 
the plaintiff in ſatisfaction, which he 
accepted, no plea, becaſe J. S. a mere 
ſtranger, - 541 
It lies upon a ſtatute not ſealed, as upon 
a bond, and againſt one obligor, though 
the words be joint, becauſe perhaps the 
other are dead; the plaintiff appeared 
per atturnat' ſuum without name; yet 
if he declare per J. S. atturnat ſuum, 
it is good enough, 461, 544 
Upon a bill payable upon demand, actual 
demand not neceſſary, becauſe a _ 
preſent, - 54 
It lies not again an executor of leſſee 
for years for rent due after an aſſign- 
ment made, - 555, 556 
Lies not againſt an executor upon an ar- 
bitrament made in the teſtator's life, 
becauſe law-wager lies therein, 557 
Upon a bill, Memorandum that I T. J. bind 
myſelf to J. M. to pay unto him all 
ſuch monies as my brother oweth him; 
and the plaintiff avers, that the brother 
then owed him forty pound, and judg- 
ment for the plaintiff, 561, 758 
It lies for a fine impoſed in a leet by the 
Reward, | — 581 
Upon a counter-bond as ſurety, the de- 
fendant pleads the principal bond was 
made upon a uſurious contract, not 
good; for the ſurety could not take 
notice thereof, - 
Lies upon a recognizance after execution 
ſued thereupon by elegit, becauſe certain, 
otherwiſe where damages only, 608 
Debt, the judgment was, guod predict. 
Georgius capiatur, where it ſhould be 
| predid. Elias, not amendable, becauſe 
the act of the Court, and part of the 
judgment, - 609 
| | | Upon 


1 
—— r — ůü! os a - 
= CO 


588, 643 


* 
=: BS: 


— 
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Upon a bill ſealed of 200l. and tlie evi- 
dence was, that this obligation was 
written in a book, and the defendant 
ſigned and ſealed it, good by the uſual 
courſe in London, 3 613 

Lies by the grantee of the reverſion 
againſt leſſee after an aſſignment made 
of part by him, we 

Lies in London upon a leaſe there made 
of tithes in Kent, by aſſignee of a re- 
verſion againſt aſſignee of a term, be- 

cauſe triable there, - 636 

Leſſee for thirty years lets for twen- 
ty-eight years, rendering thirty-four 
pounds, and deviſeth twenty-eight 


pounds thereof to his three ſons, part 


alike, one brings debt for his part there- 
of and maintainable: much good learn- 
ing, - 637, 651 
Lies upon money delivered to buy things, 
as well as an accompt, - = 


Againſt two, one only cannot wage his 


law, | - 


Debt, and declares upon a bill of fifty 


unds payable at five.ſeveral days, and 

in ten pounds nomine pœnæ, it is one 
dill, being by one deed, 771 
Upon a bond, the defendant pleads guid 
factum prædict was made without date, 


and the plaintiff dated it, and ſo non tj 


factum not good, for he confeſſed it be- 
fore, 33 8oo 

Upon a bond in London, againſt 7. S. of 
W. in com. predict. payment at I. pre- 
dict. in com, Eborum, is idle and repug- 
nant, _- ad - 

If it lies for arrears of a-rent-charge for 
years, 55 - | 895 


V 
What act ſhall be ſaid a good delivery of 
a deed, what not, . is. ll bp 


7 
Where the date of a deed ſhall be ſaid. 


material, and not the delivery only, 14. 


What matter may be by parole, without 


deed, and what by deed only, 22 
Where one named after the habendum ſhall 
take in a deed, '. - 58 
The manner and form of pleading a deed, 
and where he muſt ſhew where the 
deed was made. 1857 
Where a compoſition by the parſon with 
his pariſhioners may be without deed, 
and where not, 3 88 
Where the latter part of a deed ſhall cor- 
; rec the firſt, and avoid it; 208, 269 
Where a deed indented, ſealed and deli: 


- «as? 


veręd of one part only, ſhall be good 


644 Where one out of poſſeſſion delivers 2 


* 


to charge that party that delivered it, 


Where an habendum in a d in cons 
troul and deſtroy a 3 BY 5 - 
Where a deed ſhall be ſo conſtrued, * 
all the parts may ſtand together, 429 
Where the ſeal of one of the parties bes 
ing broken off in a deed, the other ſhall 
avoid the deed upon it, 905 

It ſhall not be avoided by breaking the 
| ſeal of one of the obligors if the cove. 
nants be ſeveral but againſt him only 
otherwiſe of a razure in a clauſe which 
concerns them all, 546 
Where a deed-poll delivered by one to the 
other, and by him re- delivered, is the 
deed of both, - 4b; 
If it be delivered to be cancelled, and be 
not cancelled, it remains a good deed 
ſtill, oy | P ibid, 


leaſe of land to the ule of J. §. and 
after makes a letter of attorney to de. 
liver it upon the land, the laſt delivery 

is void, - Ef ND 
Delivery of the deed to the party, can- 
not be as an eſcrow, 520, 835, 68, 
It my be delivered to a ſtranger with- 
out letter of attorney to the uſe of a 
college, and the ſealing of a counter- 
part confirms it, - b62 
Avoided by inſerting words after ſealing 
and delivery by the obligor's contert 
and for his benefit; well and largely 
argued, - - 6:6 


| Deceit. 
Where it may be alledged, and in what 
matters, | * 79, 80 
Action upon the caſe, ſor warranting tuo 
oxen ſound, one found ſound, and ot 
the other, yet good, for grounded up 
on the deceit, - 904 
Where it lies for procuring a 1 4:0 
be entered in abuſe of the Cour, « 
for other falſity, FS 790 


75 Defeaſance. 

Upon a bond to pay a leſſer ſum, tende 
33 without tout emp, pril. (hers 
wiſe of a bond with a condition, 753 

At what time a demand of rent th 


A demand of rent muſt be certain Fr 
the time, and -what is due, aud ö 
finding of the jury of all then 06 
not material, 2 i 


D 


x. 1 1 LL 


K muſt be at the place of payment, al- 
though out of the land, 4» 5» 5 36 

Not neceſſary where it is u a tum in 
grols, - - 688 

Demand of a debt may be by _—_— 
into a honſe if the maſter be there, an 


877 


ſo averre? in the plea, = 


Demurrer. 


Where ſome covenants are negative, and 
ſome affirmative, and the party plead- 
ing performance generally and a de- 
wurrer general, ſhall be aided as only 
iormal, - 4, -— $33 

If the plaintiff gives in evidence, matter 
in writing, record, or ſentence in the 
ſpiritual court (as there it was), and 
the defendant offers to demur, the 
plaintiff muſt join or waive the evi- 
dence, but not in the king's. caſe, or 
vpon evidence by witneſſes, 752 

Demurrer after a plea of covenants per- 
ſuxmed, and a breach aſſixned, contra- 
dis his plea, and confeſſeth non-pay- 

ment, . - | 829 

Departure. 


Departure, where, and where not, 653,722 


Departure by rejoinder, 783 
Deputy. 

hat offices may be executed by deputy, 

| 187 


ho ſhall be ſaid a ſufficient deputy wich- 


in the ſtatute of 1. Elz. 19. 534 
Detinue. | 

es not for money out of a bag or box, 
457 


o plea therein to ſay the bail was 
robbed, otherwiſe of a ſpecial bailment 
to keep them as his own, 815 

petinue, the <rnire facias was in placito 
a", and good, 1 867 


Devaſtavit, 


1d how execution thereupon, $30 
ayment of a ſtatute aſter judgment in 
the common pleas, no devaſtavit, 734. 


| 822 
Deviſe. See Teſtament. 


J the words * all other my lands, mea- 


dons, and paſtures in D. &c. his houſes 
there ſhall not paſs, © FG 
J R. and his heirs males lawfully 
-ngendered, if a fee-limple, 478 
an my land in A. if. it paſs land after- 
1 * Purchaſed there, if I declare it 
10 ranger, that they ſhall. go as the 


= . 493 


What words in a deviſe ſhall paſs a fee- 
ſimple or tail, - 498 
A. deviſeth to his two daughters, his 


heirs, to them and their heirs, they 


are thereby joint- tenants, 431 
Of land to R. for life and after to the 
next heir-male of R, who infeoffeth F. 
S. with warranty, the remainder is 
deſtroyed by this feoffment and war- 
ranty, of. 1 .<=-4<69 
Of land in poſſeſſion, and in reverſion 
upon a life to three executors, to ſel], 
to pay debts; one executor dies, tenant 
- ſor lite dies, ſale by the ſurvivors of all 
is good, - IG 525 
A. deviſes lands to R. his ſon, and his 
heirs, and if R. die within age, or 
without iſſue, the lands to be equally 
divided amongſt his other ſons: R. had 


iſſue, and died within age, the limita- | 


tion of the remainder void, and the 
iſſue hath a tail, | 525, 526 
Deviſe pleaded, he muſt ſhew what eſtate 
the deviſor hald. 530 
To the ſon in tail, and if he died without 
iſſue to the next of. his name; the 
daughter married ſhall not have it, for 
ſhe hath loſt Her name, 532, 576 


To his wife until his daughter attain twen- 


ty-one years of age, and then to them 
for their lives, they are immediate 
joint-tenants of the freehold, by the 
tter opinion, 9 533 
Being void for a third part, the deviſee 
enters generally and lets all, and the 
leſſee occupies all; by the greater opi- 
nion, he gains poſſeſſion only of two 
parts z but the matter was compound- 
88 - 641 
A. ſeiſed of houſes and lands in L. and 
alſo in . in another county, deviſes 
all his meſſuages and lands in L. and 
all his lands, meadows, and paſtures in 
IV. adjudged the houſes in V,. paſſed 
| 476, 658, &c. 


—— 
Of lands in A. (the ſame being in A. and 


B.) to his youngeſt ſon in fee, and if 
he die without iſſue, his wife to have 
the lands ; ſhe ſhall have only the lands 
in A. but if to the eldeſt ſon, ſhe ſhall 
have all, becauſe he had all, part by 
deviſe and part by deſcent, | 674 
Overſeer therein impowered to ſet and let, 
can make leaſes only at will; but va- 
riouſly argued, 678, 734 
Of lands by the father to his two ſons 
equally and their heirs, after various 
arguments, and error brought, ad- 
þ judged 


* Y 


— 


443. 695, 696 

Of a houſe with the appurtenances, the 

houſe being copyh6ld, the lands free- 

hold, the land, although uſed with it, 
paſſeth not, | 


N 704 
A. deviſeth land to his wife, and that af- 


ter her death, the ſame ſhall remain to 
his iſſue, he owes iſſue te ſons and 
two daughters; the deviſe of the re- 
mainder adjudged void for the uncer- 
 tainty, 15 742, 743 
A. having B. by ene venter, and C. D. 
and E. a daughter by another venter, 
deviſed la;1ds to C. and D. and if either 
of them, or their heirs ſell it. the gift 
to be void, and that C. and D. ſhould 


Pay to B. and his heirs three pounds 
annually, and died; C. and D. die 


without iſſue, and adjudged a fee, and 
to go to their fifter of the entire blood, 


745 


Of a term to one, the remainder to ano- 
ther, not good, 15 0 
Of a rent by a ſpecial occupant, or gran- 
tee to him and his heirs pur auter vie, 
if good by 34. H. 8. two againſt two, 
and adjourned ; but for the rent arrear, 
during the life of F. S. diſtreſs may be 
ES BJ ot os , a 
Of lands to the eldeſt ſon, upon conditi- 
on, that if he pay not the legacies to 
the younger children, then to them in 
fee, he fails in payment, the lands ſhall 
o to them accordingly, 
Of land as owner without reference to 
his power, and where with reference, 
or act executed, a difference, 878 
Of land to A. from M. for five years, re- 
mainder to B. and his heirs, A. dies be- 
fore M. the remainder is good; for the 
freehold in the interim veſts in the 
heirs, | ” * 87 
Of a rent- charge in eſe for years, if a no- 
mine penæ pais as incident thereuoto, 


Diſcontinuance of lands. 


Fine levied by tenant for life, and him in 


remainder in tail, no diſcontinuance, 

but it is a forfeiture ; otherwiſe, if with 

him in remainder in fee, 
Diſcontinuance of Proceſs. 


Upon what act a diſcontinuance of pro- 
ceſs may be entered againſt the plain- 


19 
The tenant pleads a grant 


ti » * i 
There being a declaration, and an im- 
parlance for two terms without a con- 


796 


833, 919 


* 


828 


/ 


1 1 5, 


judged they were tenants in common, 


tinuance after, and after that a new de- 
claration without an alias prout, or a 
reference to the former declaration; if 
this be a diſcontinuance by the courſe 
of the common plea, h 
Of action, where, and where not, 740 


Diſpenſation. 


For a ſecond benefice, the words were 
unimus anneximus & incorporamu; the 
ſecond benefice to the firſt, without the 


word diſpenſamus, adjudged good, 119 
720 


Diſſeiſee leaſes for years, and delivers it 
as an eſcrow to J. S. to enter, to deli- 
ver it as his deed, who did it, if good; 
adjourned, y 14-5440, 83 

Diſſeiſee, upon his re-entry, ſhall have 
treſpaſs againſt all meſne-occupiers, al 
though by title, - 540 

If tenant at will leaſe for years, and the 
leſſee enters, he is only che diſſeiſor, $30 


Diſtreſs. 


Where two diſtreſſes may be for the ſame 
uty, — h - 1 
Where well taken, and where not; 15. 
matter, - 3 . as 
"_ it may be in the high - way, as for 
toll, - - 710 
It may be uſed for the owner's benefit, 
but not uſed nor altered to his preju- 
dice, - - 783 
In a court baron by Lp in any 
part of the manor ſor an amerciamen!; 
good by ſome, contra by others: but oſ 
an under tenant is not within the pre- 
ſcription, - 792 
Tender of amends after impounding, 
comes too late, and void alſo to a ſer- 
vant, perchance good to the bailiff by 
ſome, . - $13 
| Divorce. 

If another wife living. the marriage with 
a ſecond void 4b initio, 658 


Donative. 
Donative, and the nature thereof, 65; 
Dower. 


Damages of fiſty pounds recovered it 
2 in a court baron, debt lies for 
them in the Ling / bench, 116 

ö of a rent out 


of the lands in lieu thereof ; the - 


man 


” 


. nt replies, it was upon conditi- 
> 3 _ — within a month. to be 


not good by way of 


if d. Reſolved f 
rie = but muſt be aſignavit, and not 
wy pon condition, no more than dower, 
40 and no demand neceſſary, 451, 452 
of lands in one county, the ſummons 
may be made at A pariſh church porch 
ere in another county, 472 
the Judgment therein againſt an infant by 
the {fault and error brought, and depend- 
119 ing; the demandant died, and new 
720 error brought againſt her executor, 


who ſued a ſcire ſacias for two hundred 
and forty pounds damages: the plain- 
ür in the error deranded judgment 
i pendente brevi de errore indiſcuſſo exe- 
-utinem habere debet + and variouſly ar- 
ened, and fo adjourned, 557, 567 
he tenant made default upon default, 
ind B. prayed to be received for his 
term made before coverture, and he 
nas. judgment muſt be general, and 
execution ſpecial, not to ouſt the ter- 
mor, but to come upon the land, and 
demand ſeiſin for her, TS, * 
agment by default againſt an infant be- 


fore appearance, good, 638 
*. Va moiety of gavelkind land, cannot 
= be waived, and ſhe ſhall hold it in fe- 
A ; veralty, and not in common, 815 
10 Dum fuit infra Æiatem. 


of an infant, or he may otherwiſe 


avoid it, - 90 
in 
” Dureſſe. 
of bere a matter of record ſhall be avoid- 
re- ed by it, 8 4 
192 
"g, — — — 
er · | | 
by E. 
513 

Ejectment. 

ith e un meſuagio, ſeu tenemento, not good, 


7186 
here the ec tent of · the acres mult be 
mentioned, though a name be given to 
the particular land contained in it, 

= 

ment forthe plaintiff upon his primer 
— no title being found for the 
endant, * 


„but he muſt ſhew the cuſtom, 


| . 469 
of a eloſe without containing the 
458 


Acres, 


Fhere it lies for a privy to avoid the act 


$ for leſſee for three years of a — 5 


A TAB LK 


5 , 
Upon a leaſe by baron and feme without 
deed adjudged good, 481 
It lieth not upon a leaſe made by a copy- 
holder, 483. 535. 676 
Judgment gudd defendens capiatur, although 
before the pardon of 33 Zliz. good, 
for he ought to plead it, 768. 778 
Lies of a cottage, but not of a precipe 
qudd reddat, | 818 
It lieth de pomario, although not a precepe 


854 

Election. l 
The ſecond huſband ſole brings reſcous 
upon a. diſtreſs ſor arrears of a rent- 
charge due to his wife durante vidui- 
tate, and good, for he hath election to 
join his wife, or not, 459 
To ſue J. S. as executor or adminiſtra- 
2 it he ryeddle, and after admini- 
er, | 
Debt or action upon the caſe, lies for an 
eſcape of one in execution, 767 


 Emblements. 


Where an uneertain eſtate is determined 
by act of law, or of the party, to 
whom the emblements ſhall belong, 


Tenant for life, remainder for life, leaſes 
for years to J. S. who is ouſted, the 
diſſeiſor leaſes for years to J. N. who 
ſows the land, tenant for. lite dies, J. 
S. ſhall have the emblements, 464, 465 


_  Eegit and Extent. 


Tf the ſheriff ſells a term, and miſrecites 


the date, it is not good, but otherwiſe 
if he ſell a leaſe for years yet continu- 
ing, 24 : 584 N 
The ſheriff delivers rent without land or 
reverſion, it is a rent- ſeck, and cannot 
be delivered ut /iberum tenementum, 656 
If lands be delivered, and a /iberate award- 
ed, the party may enter without the 
ſheriff's delivery of poſſeſſion, 463 
After half the land is taken in execution 
upon a judgment, a moiety only of the 
moiety remaining ſhall be extend upon 
the next, | 482, 483 
Extent of two parts of a rent-charge is 
, - 1 42 
Too condemned in .debt, and one Ki 
ken in execution by a capias, an elegit 
or fieri facias cannot be awarded againſt 
the other, - 574 


+, - Bament. 
Where vi & armir mult be inſerted in an 
endictment, 90 
Where 


810 


Where being uncertain 
county ] 
Without. the word (felony) where good, 
N t N 4.4 193 
Before à coroner, and not ſhewing of 
_ "what liberty, or by what authority, $ 
Without place, where good. 195 
Two places being requiſite for a venue, 
both muſt be alledged, as of an endiQ- 
ment of a conſtable upon an eſcape, 
both the place of the arreſt and the 
eſcape mult be alledged, 200 
Upon a ſtatute, and not reciting it, nor 
relating thereunto, ſhall be quaſhed, 
F 231 
Though an offence, as to an endid ment 
upon a ſtatute will not hold, yet may 
be puniſhed at the common law, ibid. 
For ſtealing a piece of cloth of A. N. was 
reverſed, becauſe theſe words © of the 
* goods and chattles of the ſaid A. N.“ 
were wanting, ; 4 
General exceptions to that endictment at 
a ſeſſions in Norwich diſallowed, ibid. 
Where clergy is allowed, and the party 
burnt in the hand becauſe no judgment 
is entered, the record ſhall be removed 
by certiorari, and reverſed, not by er- 
ror, but by exception, ibid. 
Upon reverſal of the indictment, a writ 
of reſtitution ſhall iſſue. 
For felony, which is not ſo, is good for 
treſpaſs, 494 


4 
Void becauſe no addition before the 2 


dictus, : - . 583 
Of forgery before juſtices of peace upon 
5 Eliz. not good, "Wt 

| Upon 5. E. 6. tor ſtriking in a churchyard 
void, without ſaying in comitatu pradid. 
although it was in the margent, 606 
Of forgery of a will upon 5 Eliza. not 
ood before the mayor and bailiffs of 

AH. but it ought to be before the juſtices 
of oyer and terminer and gaol delivery 


only, | 
Of forcible entry quaſhed for divers = 
ceptions, cannot be a good indictment 
for a riot, 697, 698 
Upon 8. Hen. 6. c. g. exception becauſe it 
was ad ſeſſionen pacir tent. apud B. and 
no county expreſſed, but in the mar- 
gent, nor before what juſtices ; and for 
theſe cauſes reverſed, 1738 
Of murder, no place mentioned where he 
ſtruck her, nor where ſhe died, ill for 
both cauſes, 
Of murder, the day of the ſtroke, or t 
day of the death, being expreſſed, good 


A TT: A f 


in reſpect of the 
all be good, where not, 184 


ibid. 


738, 739 


a cuidam, not tying it up to the l. 


either way : and fo die & he preg 
murdered him, good, for it _— - 
the day of the death laſt mentioned, 


Of Arn L. vile of I P. ef D. e 
good, Feb 
Reverſed in error for want of A 
legalium hominum, and for that a county 
Was named only in the margent, 551 
For ſuffering a felon to eſcape, quaſhed 
becauſe not ſhewn for what felony, nog 
when, and it may be before the gene 
ral pardon, ' . | qc 
Eo gudd I. & L. felonice duas centenas cj; 
cepit, & aſportaverunt, quaſhed, becay!s 
_ centenas.1s uncertain, and for cepis i 
the ſingular number, ' 754 
Upon 8. Hen. 6. quaſhed for want of , 
unc exiſtent. Fc. F ili 
For burglary, quod burglariter fregit, goud 
- but not an indidment gudd murderaril 
for murdravit, 92 
Upon 8. Hen. 6. muſt be per ſacramertu; 
2, 65 
Of a conſtable for refuſing to purſue h 
and cry for a burglary in the night, a, 
good, | - | 1011 


Entendment. 


Where the law ſhall intend one was the 
laſt actually ſeiſed, from whom | 
2 title to, though it be not expreſ 

eo, 2 

Where the Court ſhall intend a thing ac 
cording to any ſtatute er common lay, 
unleſs otherwiſe averred, or ſhewn h 

the party, - 167 

Intendments, much good matter, where 
the law ſupplieth them, 229 

Where one pleads a diſcent to a ſon and 
heir, and yet not pleading a dying 

without iſſue, it ſhall be intended, 24; 

When a conſideration is to deliver a b 

at the inſtance and requelt of the cr 
fendant, and the plaintiff counts of k 
delivery, but not at the defendants 
inſtance, it ſhall be intended, 2% 

Where the Court ſhall intepd an allgr 
ment without pleading, 255 

Where a confideration being for the for 
bearance for a week following, and 
the plaintiff in an aſunp/it lays a for 
bearance, but ſays not whether forthe 
week following, whether it ſhall be it 
tended, - As 37 

Where when one pleads in the whol 
courſe. of 'his Py concerning 4 
thing or perſon, and after comes 


— 


period 


n with words of relation, it ſhall 

be intended to refer to him, 401 
Frery obligation to perform an act gene · 
rally ſhall | 
unleſs the contrary be pleaded, 460 
1: ſhall be ſupplied Ly law, in a declara- 
tion, if it want ſubſtance, 


- Entry. 
Where one may grant, or do an act be- 
ſore entry, 1 ; 1 5 
Where by the ſame deviſe one being bot 
executor and legatee, and generally 
enters into land, how ſhall it be con- 
trued, ö 2323 
Deriſe being 4 oid ſor a third part, the 
eviſee enters generally, and lets all, 
and the leſſee occupies all; by the bet- 
ter opinion, he gains poſſeſſion only of 
two parts, but the matter was com- 
pounded, 641 
E:tering into a houſe to demand a debt, 
may be if the maſter be in the houſe, 
and ſo averred in the plea, 8 
Between the day of niſi prius and the day 


if judgment, no error, 


607 


Entry ad Communem Legem. 
Where in that writ it muſt be ſhewed that 
the tenant by the curteſy that aliened 
is dead, or where it ſhall be intended, 
* 0 J 400 

Error. | 
Upon what matter one may have a writ 
of error, upon what not, 4 
Where variance between the venire and 
4;/fringas in the name, ſhall make all 


2 erroneous, - 
n; What errors may be alledged after an in 
dying nul'o erratum pleaded, and where a di- 
, 245 minution, | 3 
boud YC pon a writ of error what part of the 
e & record is certified, 3 84 
of a here executors may have a writ of er- 
dant's ror to reverſe the attainder of the teſ- 

44) lator, — 273 
go he manner of aſſigning of errors upon 

255 therecord, e x 28i 
e for here the plea in bar, being good, and 
ul the replication ill, and the defendant 
a for putting in no rejoinder but judgment 
or the paſſes by nih / dicit, the defendant may 
ey «gn the bad replication for error, 
whok dere error lies upon a grand 3 
ing 4 Farded, ſummons being returned * 
with the ſheriff, where in truth there was 
{ane 00 ſuch thing, F 397 
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— 


be intended to be cum effectu, 


3. 


- 


The record being gudd obtulit ſe in placito 

_ debili ten pounds, and declares of a 
debt of twenty pounds, 434 
Where the return was not indorſed upon 


the d.firingas, yet a verdict paſled, 
judgment may be arreſted, 456 
What is error in the venire faciat, and 
what not, 467 
To reverſe a fine and bar in it, 468 


Where error lies by him in remainder to 
reverſe a judgment againſt tenant for 
life, | 


Corporation courts muſt ſhew in their 
ſtyle, what authority they have to hold 


in baxk, no cauſe to abate the bill; and 


pleas, otherwiſe it is error, 489 
And that the defendant came in by pro- 
ceſs, and was in cuſtodid; elſe tis erro- 

' neous : gquere tamen whether not aided 

by the ſtatute of /cofails, ibid. 
Error lies becauſe the ſheriff returning 
not ſummoners or. veyors in an entry 
upon a diſſeiſin, for he is thereby de- 
prived of his writ of diſceit, 557 


77 Error depending, the plaintiff therein 


Was taken in execution in com. Dorſet, 
error well brought in Middleſex for there 


the capias was ſued out, but ad- 
journed, y 6 x 574 
Divers 1 errors aſſigned and re- 
ſolved, | | 616 
Error lies not in partition before the ſe- 
cond judgment, B 635 
Error by ſix, and one releaſes, no bar, 
| 6 


For that the defendant appeared by 7 
S. his attorney, but no ſuch in rerum 
naturd, not good againſt the record. 

but he may ſay, he had no warrant of 
attorney, 2h 665 

Error of a judgment in aſump/it, qudd jura- 

tores aſidunt damna occaſione aſſumptionis, 


where it ſhould have been occaſione non 


per formationis aſſumptionis, 1781 
4 


Error of predict. Tho. Chapman for Chap- 
man ſufficient, for the ſirname might 
omitted, 


3 
quod fit in 
miſericordis, the defendant being ac- 
quitted for part, | 


Becauſe the judgment was not 


Error lies upon 27. Eliz. for mainpernors 


in a judgment againſt them by ſcire fa- 
clas, for it is in nature of an action of 
debt, in = 730 
Error alſo lies upon that ſtatute, if one of 


the parties die hefore judgment, and 
if denied, it is triable in the excheguer 
chamber, but they have no power to bail 
the party in execution, but only ad exa- 
minandum errores, 


731 
Error 


A. T. A B I. . 


Error lies ſor the bail upon a judgment 
againſt him in a ſcire facias __ no 
capias was.awarded againſt the princi- 
pal before, | - 733 

Error maintained becauſe damages aſſeſſed 
occaſione aſſumpt ionic, where it ought to 


have been occa/jone non performationis afſ- * 
fumptionis, and for omiſſion of the de- 


. fendant in „ eee 78 
Becauſe J. H. both judge and juror alſo, 
850 


Errors, divers aſſeſſed upon judgment in 
trover : the Court will adviſe, 866 
By twenty men to reverſe a judgment in 
the common pleas, not mentioning how 
the record came there, not good, and 
the Court ex officio ought to abate it ; 
and aſſignment of errors by one only, 
without ſummons and ſeverance of the 
others, is void, and execution was a- 
warded, „ 892 
Eſcape. | 
Where the ſheriff is chargeable in eſcape, 
though the proceſs waz erroneouſly 
awarded, 75 188 
Where an action of the caſe lies againſt 
the priſoners at the ſheriff's ſuit for 
an eſcape, | | 3 37 
Where the priſoner eſcaping, and before 
the ſheriff's ſuit for an eſcape, the debt 
being ſatisfied, and it appears not by 
whom, an action yet will lie for the 
ſheriff upon that eſcape, ibid. 
Where the ſheriff diſcharging one aſter 
the arreſt, upon an execution, though 
the money be paid, ſhall be looked up- 
on as an eſcape, 404 
Eſcape lies not, if the priſoner be taken 
upon a freſh ſuit,” but if an action be 
brought before, it ſtands good, 439 
The conuſor, being in execution upon a 
capias, eſcaped ; the debt lies, though 
erroneouſly awarded, 576 
Againſt two ſheriffs, and after the return 
of the wenire facias, and before trial 
one of them died, the bill abates not, 
for he can have no ether action but 
againſt the ſurvivor, no more than in 
treſpaſs, or in reply, 625 
Lies againſt the ſheriff upon arreſt in out- 
 lawry, 


652 
Lies againſt the ſheriff upon a capia- — 


atum, . — 
gainſt the gaoler, but 


here it lies not a 
againſt the officers that arreſted the 
p 743 


party, 


Ot one in execution, debt or action upon 


the caſe lies, . 767 


-- 


For a man outlawed lies apa; 
riff in the queen's — 2 
plaintiff's, $ l 
Againk the ſheriffs of T. who plead th.” 
let him at Jarge, by a writo privile f 
fram the council of T. not ſhewing hs 
authority, the bar is not good, 893 


Eſtoppel. 

What efloppel will bind, diverſity of 
learnin , © 3 37 
Where the conuſee having ſued out an 
execution, as upon a ſtatute, as a ſla- 
tute merchant, ſhall be eſtopped to ſay 
it was another ſtatute; 233, 319 
Not good againſt a feme covert by her 
deed, otherwiſe by fine, or matter of 
record, - 100, 904 


Eſtray. 


Proclamations ought to be made in ib 
pariſh church, *. 


Efirepement. 
Where it lies pendente lite in waſte, 39; 
Where it lies as well again(t the ſervant 


as the party himſelſ. ihil 
Granted to the demaudant in a writ of 


entry ſur difſeiſin, 4% 

If it lie in error to reverſe a common re- 

covery, 79 14 
Evidence. 

What ſhall be ſaid to be good evidence to 

maintain the count or writ, 1 


Where a witneſs examined by an inquel, 
aſter examined at bar, ſhall avoid the 
verdiQ, - 199 

What ſhall in debt upon a ſeaſe for years 
be a good evidence to give reparations 
of the houſes, though upon a general 
iſſue, — 121 

Where deeds or other matters, though 

iven in evidence in court, though 
ewn to the jury after they be gone 
from the bar, ſhall avoid the verdid, 
| 40 


Examination. 


Where a Court may examine a return af 
a ſheriff, | 10 
Where the Court or the clerks ſhall ex 
mine the ſummoners and veyors, # 
In matter of defamation, the pa 
ſelf ought” not to be examined upon 
his oath in the ſpiritual court, but other 
wiſe in cauſes teſtamentary and _— 


Excepiios 


monial, 


| Exception. | p 
377 ere in the queen's grant, an excepti- 
hey * may be of * which before is ex- 
ege {ly grante SB 244 
— Fl 0 : manor exceptic omnibus boſcis & 


eit, the ſoil is thereby excepted, 
þ 2 pr emains parcel of the reverſion, 


522 
ception of that which he had no nn 


an . - © 

to except, is void, ; 
la- releaſe of one bond, all actions and 
lay ſuics touching the ſame are alſo ex- 
* cepted, 3 726 
* adution of a bond, if he were ſeiſed in 


ſe; at the making of the bond, of 
copyhold in & free from incumbrances 
except his wite's jointure, &c. Breach 
fligned, that before the bond he had 


— alured a jointure to his wiſe: no good 
breach, ſor it was excepted, 762 
xczprions, divers taken to declarations, 

30 n diſallowed, 898. 194. 900 

— Exchange. 

wy" Agreement, 3 | | 

t ok 2a: 

„ ex defeated by an eviction of an 

2 eltate for life, 903. 917 

774 Excommunication. 


broken open in the night for the exe- 
cuting thereof; but aſter forty days 
contumacy, upon certificate the chance- 
ry is to iſſue that writ, Ts 
xcommunication of the plaintiff ſor ſtrik- 
ing in the church-yard pleaded upon 
5. E. 6. not good, without ſentence de- 
caratory, or conviction, 619 
ning 2 ſentence thereof, and altering 
de name, an action upon the caſe _ 
38 


Execution. 


ere an executor being once ſatisfied, 
Jet by the removal of the ſheriff or 
cher officer before the return of the 


- of » - party ſhall be compelled again 

10 a 1 * WP 208 
en · t of diſcharge delivered to the ſhe- 

a f the ſame day execution made, if 
be- re notice, good, and the under- 
or eriff cannot be reſtrained in execyti- 
her i" of all writs, and a deed of gift of 
at * goods dated the day of the ſcire ſa- 
201 M1 1s not 00d, 440 
li elcape of one in execution doth not 


aud will paſs by a grant of the manor, 


ccommunicato capiendo, a houſe cannot be 


A TAL» 


Where after half the land taken in exe- 
cution upon a judgment, a moiety on- 
ly of the moiety remaining ſhall be ex- 
tended upon the next, 482, 483 

The ſheriff upon a writ of feri facias can- 
not deliver the defendant's goods to 
the plaintiff, in ſatisfaction of his debt, 

| By 315: 1" 

How execution ought to be awarded up- 
on a ſtatute, 14; een 509 

Execution by Feri faciat, and the ſheriff 
ſeized goods, and before ſale the record 
removed by error, and a- ſuperſedeas 
awarded, a ſeizure — me 4 
tioni exponas may be awarded upon the 
return of the fri ſaciat which is filed, 

| 567, 568 

Execution for the plaintiff, if the defen- 
dant be taken by capias utlagatum ; and 
if judgment be affirmed in error, à ca- 

as or other execution lies without 
fſeire facias, although in another court, 
706, 851 

Several uſeful differences taken in point - 
of practice, h 770 

Payment of debt upon à ſtatute by an 
executor, after a judgment in the com- 
mon pleas, no devaſiayit, becauſe he 
could not withſtand it; and it-is not 
therefore reaſon he ſhould be put to his 
audita querela, by the greater opinion 
of, &c. TT. 7234. 822 

Death therein a ſatisfaction, if but one; 
otherwiſe if two, and one die in execu» 

The ſheriff cannot break any man's houſe 
to make execution, unleſs the king be 

party, or for a contempt, &c. 909 

Upon a 7 aſter a ſuper/edeas delivered 
to the ſheriff, not good ; otherwiſe up- 
on a warrant to the bailiff before the 
ſuperſedeas, that is excuſable, 918 


Executor. 


Judgment againſt him upon demurrer 
and execution upon it, the ſheriff can- 
not return nulla habet bona teflatorir, but 
a devaſiavit, as if found againſt him 


by verdict, +108 
Where ſhall have action for wrong 
done in the teſtatoF's life, 207 


Where they ſhall be charged in debt, 
where their teſtator was not, 232 
wy an infant may do as an executor, 
and good. ; 354 
Where a promiſe by an executor concern- 
ing the goods of the teſtator, joined 
with a promiſe concerning his own 


goods, ſhall be ſufficient to charge 
| him 


him de Boni propriis, and not teſtatorir, 
| | rs 406 
Executor admits and pleads ts an errone- 
ous writ, whether the Conrt ex officio 
ſhall abate the writ nevertheleſs, 425 
Debt againſt him, and hanging that ac- 
tion, he confeſſeth another action 
brought againſt him for a true debt, 
462, 463 
Writ againſt them in the court chriſtian 
for 200l. legacy, there they plead the 


teſtator was keeper of Z. and died poſ- 


ſeſſed of 3201. and no more: and was 
bound in 1000l. to the ſheriffs of IL. 
to indemnify them from eſcapes, &c. 
and that judgment was given againſt 
them for an eſcape of one outlawed 
after judgment; and fo the bond for- 
feited, and vient inter mains, Cc. no 
good plea; for the judgment was in 
20. Eliz. and the cap. utlagat. was in 
25. and returnable 37. ſo merely void, 
and the plaintiff can have no benefit. 
by it, and then no eſcape, and ſo the 
bond not forfeited, and the going at 
large lawful, and the impriſonment 


unlawful, although perhaps excuſable 


in faux impriſonment, 5 467 
Executor de ſon tort; if he detain any part 
or (as the verdict there found) bonam 
partem bonorum in his hands, 472 
Where executor gives a bond of the teſta- 
tor to a ſtranger and dies, the ſurviv- 
ing executor ſhall not have detinue for 
1 4478. 496 
Where one executor may prejudice his 
companion, | 
In debt againſt an executor, he had coſts 


upon the nonſuit, otherwiſe where the 


executor was plaintiff, 503 
He pleads riens inter mains, but certain 
goods diſtrained, and impounded ; ad- 
judged, no aſſets to charge him, 23 
Executors, three, or any of them, im- 
powered to fell, one dies, the two fur- 
vivors may fell, 525 
A Hire facias againſt executors, ſhall not 
de awafded to have execution de bonis 
gropriis upon a ſurmiſe, nor in any ſuch 
cate, unleſs it be n the return of 


the ſheriff of a devaſtavit, 530 


Ex:cutor declares upon an aſump/tt, 


and did not ſhew in court the tetta- 
ment, not good, becauſe matter of ſub- 
ſtance; and thereupon the judgment 
was reverſed, E . 
Executor de ſon tort cannot diſcharge him- 
telf by delivering the goods to the ad- 

miniſtrator, although beſore action. 
565 


* BL'm. 


551 of the words videlicet and uſque, 70% 488 . 


Execntor alledges in rover, tha 
poſſeſſed of 40l. ut de 112 roy Gs. 
that the defendant converted the F 
retardationem executionig teſlamenti, and 
good; and although the damage 
ought not to be aſſeſſed more than th 
plaintiff counts, yet the ſuit may lon 
depend, coſts may be added; but ff 

he had been intixely aſſeſſed, not good 

Executor pleads outlawry in the wat 
not reverſed, if a good plea; the Court 

divided, and fo adjourned, 575. 651 

Executor pleads riens inter mains, and i 
ſets found for part, judgment for the 
entire, and in error, Curia adrifari 
vult, © * _l 

Executor de ſon tort cannot retain goods 
to pay himſelf, \ 630, 6x1 

Three defendants, if one die before judg- 

ment, no error, - bez 

After fatisfaQtion acknowledged, cannot 
plead that judgment in bar, and hath 
nothing, &c. t 755 

Executors mult pay judgments firf, al- 
though in another county; but not ſo 
of actions in another county before no- 

' tice, "103 

Executor neither pleads refuſal before 
his ordinary, nor confeſſeth an adai- 
niſtration, not good, 950 { 


Expoſition of Words. 


The expoſition of the words erexit et eral 
tavit, and how they differ, : 
What words will carry property ſromthe 0 
party. : : 39 
Where ſingular words will be conſtrued 
for plurals, or & converſo, 70 
The expoſition of the word [licet Jin plead: a 
ings or other deeds, "5 
Expoſition of the word (tales), go 
Where the word ali: thall be taken for 
idem, and ſo è conver/o, 107. 240 
Per and in in the ſame ienſe, 93 
Where ad and in are of the ſame eſfed, ; 
i + 219 * 
Where the word celcenaſyna mult be with 
a double ce, 232 
What ſhall paſs by the word (lands), 476 fi 
Terra in writs taken in proper ſigu 
tion, but otherwiſe in walls or * 


6 hy 
Secundum uſum mercatorum, how n—_ 7 
be 


Exiendi facias. ti 


At what time it may iſſue upon 4 7 
| WMS | 


Extinguilt 


* = 


AT A WSES | 


Extinguiſnment. 
Where one having a rent- charge, and 


parchaſing a remainder, a recovery 


ball extinguiſh the rent, 226 
Exinguiſhment : baron and feme leſſees 


ſor years, the baron accepts a feoff- 
ment, the term is extin& ; otherwiſe 
by bargain and ſale inrolled, or by 
fine, 8 


— 


F. 


Falſifying of Recoveries. 


Where leſſee for years may fallity a re · 
covery, and in what matter, 41, 284 
Where leſſee for years may by the com- 
mon law, and alſo by the ſtatute, 718 


Falle Impriſonment. See Com- 


miſſion. 
here an arreſt is made by proceſs, though 
without cauſe, it is no falſe impriſon- 
ment, | - 459 
Fair. 


Toll not incident thereunto, and there- 
lore paſſeth not by general words in the 


king's grant, 558, 592 


hebt hes for them by an attorney of the 


com.0n pleas, but not for ſoliciting ſuits 

in the king's bench, 425, 459 

Felony. DES 

man may be acceſſary for ſtealing his 

own goods, and procuring another to 

al them, - "RIF 
Feoffment. | 


the moiety of the manor of C. and of 
all his lands in C. having a manor there, 
3 Hen. 7, all the manor paſſeth, gog 


Fines levied. 


fine carrying rent and land to the per- 
lon, the law ſhall marſhal it, and how ? 
+: 226 


here the conuſance of a fine is by one, 


and the dedimus to him and another 
{hall be avoided, | | 240 

ere the dedimus and writ of covenant 
beats te/le after the conuſance, cap- 
uon ſhall make the fine yoid, 275 


912 


Where the fine ingroſſed and the caption 


are not all one in words, though in 
ſenſe, ſhall be avoided, ibid. 


Where a fine being of lands and rent, the 


rent muſt be mentioned, where not, ibid 
For what cauſe it may be reverſed, 468 
To what purpoſes a fine is a fine, before 
entry of the king's filver, and what 
not, - 469 
Where a man ſhall be admitted to ſay 
- againſt the conuſance of a fine, where 
not, - - 468, 469 
Where a fine may be reverſed in part, 
where not, 9 ; 4 
A feoffment of the land, or a releaſe of 
his.right, is a good bar in error to re- 
verſe a fine, 88 -. ail. 
A fine reverſed by a writ of deceit, is void 
likewiſe between the parties, 471 
A fine levied by practice in another man's 
name of his land, may be annulled b 
entering a Vacat upon the roll. A dif- 
ference where the fine is levied by one 
of the ſame name, that may be avoid- 
ed by averment, but not if by a ſtran- 
ger, and fb of other matters of record; 
but the fraud appearing, by a Yacat 
- upon the roll, e 
Fine levied, and a friend of him who had 
right entered to his uſe without his ap- 
pointment : conuſee re- enters, five years 
paſs, the fine is good; but if the agree- 
ment had been within the five years af- 
ter entry, guære, - 561 
Fine taken by a dedimus for four, return 
a conuſance of three only, may be 
made good ſeveral ways, 576, 577 
If an eſtate tail bound thereby, 8 
By J. S. of a remainder by the name of 
a reverſion, good, - 595 
Fine levied by a diſſeiſor of donee in tail 
of the king's gift, and five years paſs, 
it the iſſue be barred, guære, ibid. 
Fine levied by one to whom the land was 
entailed, is a bar to the iſſue, although 
he had no preſent intereſt, 610 
The writ of covenant 4% 20. Fan. and 
the dedimus the ſame day, and good ; 
and if a (ſtranger purchaſe before the 
return, it is champerty : other errors 
aligned ; which ſee there, 677 
The heir, as well as the anceſtor, may 
elect to have it with proclamations, 693 
Conuſee renders in tail to one conuſor re- 
ſerving rent; and it he die without iſ- 
ſue, the remainder to the other. and 
his heirs, the tenant in tail ſuffers a 
common recovery. Reſolved, It is a 
| Ieverion, 


{ 
| 


— — — 
= 
* 


grants or deeds: and that the rent is 
not extinct, becauſe the grantee was 
always in poſſeſſion of it; and it is diſ- 
tinct from the land, and no recom- 
—— it, although the reverſion it- 
ſelf be gone, 
Fine reverſed, becauſe the writ of cove- 
nant bore teſe after the tee of the de- 
 dimus poteſiatem, - 740 
By tenant for life, and him in remainder 
in tail, is no diſcontinuance, but it is a 
forfeiture ; otherwiſe, if with him in 
remainder in fee, - 828 
Fine or render, entry muſt be pleaded, or 
ſome act tantamount, as vir?ute cujus he 
was ſeiſed in fee, &c. 903, 917 


To a bargainee before inrolment, he takes 


by the fine, - 617 
Fines | 
Impoſed in a leet, recoverable in debt, 58r 
Fines to the King. 


Tenant in capite aliens for life, remainder 


in fee, but one fine is due, 504 
A peer that loſes by judgment, by plead- 


ing non ft factum, is finable to the king, 


503 
Forcible Entry. 


Indictment of forcible entry in a cloſe, 
without-naming the quantity, is good, 


| 458 
It muſt be manuforti as well as vi & armis, 
otherwiſe it is inſufficient, 461 


Upon 8. Hen. 6. after a certiorari reſtitu- 
tion awarded; a difference by ſome 
between acts judicial and miniſterial ; 
theſe are void, the other erroneous on- 


ly, » as 915) 916 
Foreſt. 


Wherein are two walks, 4. and B. grant- 
able by the lieutenant in fee or tail. A. 
is granted in tail; grantor dies, the 
ſucceſſor confirms that gran, and alſo 
— unto him B. in tail, proviſo he 

ould not cut any trees _ po ; 
Reſolved, premiſa extends as well to 
that which is confirmed, as which is 
granted, and as prementionata; and 
not to the office, but to the trees, her- 
bage, &c. - 782 


Forepriſe in Writs. 


Where a forepriſe is not neceſſary in real 
writs, - — 2 234 


2 * 1 SL. 
reverſion, being by fine; but not ſo in a 


727, 792 


Forfeiture. Ses Copiholas, 


Trang for life having but a right, levie 

ne, it is a forſeiture, 

What is a forfeiture, and who may — 
advantage within the ſlatute of |; 
Hen. 7. cap. 20 - 61 

Where a leaſe. by fine for a thouſa; 
years, is within the equity of the f 
tute, | * 1014 

Tenant for life, remainder for liſe, he ir 
remainder levies a fine to A. who brig 
a quid juris clamat ; tenant for life, 2 
ter default, attorns ; no ſorfeiture 

- him, being by compulſion, but thy 
other forſeited, two againſt two, 5; 


Forgery. 


An indictment thereupon before juſtice 
of peace, ill, — bot 


Freehold. 


Where words of demiſe on the land 
without livery, ſhall not pals a ſree 
hold, =” © 60 


G. 


Guardian in Socage 


Shall be the elder brother of the ba 
blood 3 for the inheritance cannot de- 
ſcend to him, — 875 


Grant. 


Where the grantee of under uod ſhall ei. 
clude the grantor, or that he may take 
the ſame privilege, and as much as the 

rantor, - - 43 
of a prochein avoidance to A. and J. ad 
A. releaſeth to B. B. only may preſent, 
or bring a quare impedit ; otherwiſe, i 
void at the time of the releaſe, 690 

Of the king, how to be expounded, 0 
the quantity and quality of the late; 
good learning, - 632, 633 

By the king of a copyhold eſcheated, the 
po ities being in his * 

, * ci Lt 

of the firſt and next preſentation to 5. 
and after a grant of primam & pry 
mam advocationem to B. the ſecond grit 
is void 3 for he muſt aver it to be 
firſt and next, - 

If the word imply an expreſs warn 
againſt an eviction by title without ho 
preſs words, . * | kid 


A 


g aſſigns as many trees as would make 
- — to be aſſigned by A. C. 
grants his intereſt to J. S. before aſ- 
lignment made, and good; and if A. 
vill not aſſign in convenient time, 7. 
g. may take them : and if A. cuts down 
all, no remedy but an action upon the 
caſe; and a primer poſſeſſion is good 
againſt all ſtrangers, 819, 820 


Grant of the King. 


The king letteth lands, and grants the re- 
verſion, miſ-reciting the tenant's name, 
and after grants to another, with a 
true recital; and after 18. Eliz. is 
made, the firſt is not revived, 808 

Of a ward's lands, during minority un- 
der the ſeal of the court of wards, good 


ter office, 
851 
Of all lands concealed, and unjuſtly de- 
tained from the queen, 507 
No lands can be concealed, after they are 
revealed to the queen by record, only 
they come to her again by a new title, 

| „ 

The cauſe and extent of theſe words in 
patents, injuſie detent. ibid. 
What is a concealment, 508 
Where a liberty is reſumed by a ſtatute, 
and the king grants all liberties, &c. 
nn obflante aliquo ſtatuto, the liberty re- 
lumed ſhall not be revived without ſpe- 
cial words, þ 
V here a grant of lands by the king, 
wherein he hath two eſtates, thall be 
good, = - 519 
The queen grants land, reſerving rent, 
with a re-entry for non-payment, and 
alter grants the rent to J. S. which is 
not paid, ſhe ſhall not re-enter and de- 
feat her own grant, for that would be 
« Wrong 10 the grantee, 


under the great ſeal, and a 


Habendum. 


A leaſe is made to J. S. habendum to him 
= his aſſignees for his own life, and 
or the life of 4. and B.; he hath an 
eltate for three lives, and it is not de- 
termined by his death, but occupanti 
canceditur, 182 
ter a former term in being, ſhall com- 
Wence, not when the term is run out 


T A B L E. 
4 ſeiſed of a great wood ſold to C. and | 


before office, but of the body muſt be 


ko 513 


69 


3 but alſo when it is ex- 
er farrender, or other means, 1 
- Tenant ul life leaſes for four years, =z 
grants the reverſion habendum from M. 
= aſter M. leſſee attorns, grant is 
void, - wn 551 
Habendum a freehold in future void ; not | 
matter, - — 3586 
Termor grants the land to H. for life (no 
livery made), the term paſſeth; but 
perhaps otherwiſe if a letter of attor- 
ney were in the deed to make livery, 
- becauſe of the intent, - ibid, 
Heir. | 
Where he ſhall take by way of limitation, 
and where by purchaſe, . 243 
Judgment againſt him by nihil dicit upon 
his father's bond, and a capias ad /atis- 
faciendum awarded againſt him, and 
good; for the judgment and executi- 
on {hall be general, unleſs he confeſs. 
the action, and ſhew what he hath by 
deſceut, 692 


_ 


Jeofails. 
Where an abſurd ſurpluſage in the iſſue is 
not error, but an iſſue miſ-joined, by 
the ſtatute, 457 
Where the venire bears date out of Term, 
or on a Sunday after verdict, it is aid- 
ed by the ſtatute of jeofazls, 467 
A miſjoining of iſſue holpen by thoſe Ra- 
tutes, | 470 
Thoſe ſtatutes aid all diſcontinvances both 


before and after verdiR, 418389 
Jeoſaili, thoſe ſtatutes aid after verdict 
and miſpleading, — 722 
Feefails, where aided, — 446 


Infant. 


Where he muſt ſue by guardian, and 
where by attorney, 424 
Infant, by his guardian, vouched in a 
common recovery, 471, 472 


lafant, if adminiſtrator, may ſue by at- 


torney, . 541 
Infant appearing by attorney, and judg- 
ment againſt him, is error; and upon 
two ſcire faciar, two nihils were return- 
ed and judgment reverſed, although 
of ſull age when error brought and tri- 
able per pair z otherwiſe in a fine or 
ſtatute returned, iteis as a confeſſion, 
579, 853 


I. fancy 


637 
bind 


over, - - 
Infant, whether he may by cuſtom 


himſelf *prentice, and what covenants 


bind him, - - 653 
Infant executor, releaſe by him void, 
without conſideration, | = 671 
Infant, if bound by a conſideration to ſtay 
ſuit upon a bond by him, 700 
Infant, judgment againſt him by default, 
iſſue thereupon in error, trial ſhall be 
where the land lieth, - 858 
Infant defendant appears by attorney, 
; and at full age brings error; guere, 
becauſe his nonage cannot appear up- 
on view, ND 853, 881 
An obligation from him, for his neceſſary 
meat and drink, for the very money 
diſburſed for him, is good ; but not in 
the double ſum, by the whole Court, 


| 940 

| Information. 
When an information ſhall be ſaid to be 
pending, = - 161 


An information, with an averment that it 
is for the ſame matter, though it ſup- 
poſes the fact done at another time, and 
another pleaded to be pending againſt 
him, abates the firſt, - 261 

Information in a court of py-powders, 
and judgment thereupon, is not void, 
but voidable by error, > "a0 

Information upon 1. Eliz. cap. 12. and 19. 
and ſeveral matters upon great debate 
reſolved, 1. That for goods taken by 
way of reprize, ſubſidy ought. to 
be paid. 2. The agreement with the 
deputy of a deputy, being in exerciſe 
of the place, is good within the ſta- 
tute, uf: The agreement being to an- 
ſwer all cuſtoms found due upon view, 
was good becauſe taken by way of re- 

ize, and therefore ignorant (by in- 

tendment) of the parcels; with ſeve- 

ral other pporiont matters in law, 
and upon the pleadings, 3 

Th nds — upon 13. Eliz. of Faul, al, 
though 31. Eliz. reſtrains informers to 
the county where, &c. yet the party 

grieved may inform where he pleaſeth, 


45 

Information upon penal ſtatutes ſhall not 
be brought out of their proper coun- 
ties; by 31. Elia. cap. 5. 739 


TA B L. E. 


Infancy pleaded in debt for appeal ſor a 
gentleman, the Court ſhall adjudge 
what is neceſſary, ' - 583 

Infant cannot be a ſteward, nor bailiff, 
nor attorney, neither can he aſſign it 


Information upon 5. Eliz. ſor 


uſi i 
trade, ought to be brought in ==. of | 
the courts at We/trin/ter, unleſs other- | 
wiſe expreſsly provided by che ſame fla- 
tute, - - If. 

Information upon the ſtatute of le | 
how twelve months ſhall be accounteg 
therein, - i "op 

Information upon a penal ſtatute, before if 
plea the informier dies, the queen ma \ 
proceed, ſo vice verſd if ſhe will par. WP! 
don, So 
| Innuendo 

Helps not, unleſs the words precedent Wh, 
have a vehement preſumption, 425, i) 

| 4:9 a 
Inn-keeper. _ 

Action upon the-caſe againſt him, hs * 
pleads he was ſick, and of un ſane n. " 

ud; 


mory by reaſon thereof, not good, 622 


Joinder in Action. 

Where the dean and chapter ſhall join in 
an action. - — 202 
Where an audita guerela ſhall be brought 
jointly, and where ſeverally, 473 


| Joint-tenants. / 
What things ſurvive in caſe of joint-te- 
e . 13 
Where by the purchaſe of the reverſion 
by one joiat-tenant for life, the jointure 
is diſſolved, - - 470, hi 
A. deviſeth to his two daughters his heirs, 
to them and their heirs, they ſhall be 
Joint-tenants, - 441 
Where two joint-tenants were hanged in 
one cart, who was the ſurvivor, $03 
Two joint-tenants in ſee, one atknov- 
ledges a ſtatute, and both convey over; 
the conuſors die, the land as to one 
moiety is ſubject to this ſtatute, 500 
Joint-tenants in fee intermarry, and levy 
a fine; the conuſee renders in tail, if 
ſue theee daughters: ſeme takes a ſe- 
cond baron, they levy a fine, and te- 
take in ſpecial tail ; the firſt tail is with- 
in 11. Hen. v. cap. 20. for one moicty 
only, but not the eſtate in fee; for the 
ſtatute provides only for the _— 10 
tail, rn 2 24 
Joint - tenants of the freehold. See Deeife 
Joint-tenancy in a ſcire facias, where 3 
good plea, and where not; much no- 
table learning - 739, 740 


Iſſue. 5 


What plea ſhall be ſaid to amount - 
to the general iſſue, what not, i = 


— 


11888 12 tanaad 
Kue joined upon a point not. material, 


© et ande 
hill, pay ment without acquittance). 
zoed by the ſtatute, 455: 456. 458 
Hie proper, although joined upon an ul 
plea, 18 


tance upon A lingle bill, 3 778 
tu if A and B. were affeerors in a Jeet 
mult be tried by the record, 860 
here the Binding of a matter not in iſ- 


ive, ſhall not be regarded, 506 


Judgment. 
nt here judgment ſhall be given ag aĩnſt 
15, the party, as if the iſſue were found 


azainſt him, 


judgment ſhall be given for him, 79 
adgments, one in the king's bench and 
another in the common pleas, the plain- 
if may ſue execution upon which he 
pleaſeth, for both equal, 1 
udgment cannot be deſeaſanced before 
it be obtained, - 8 37 
aagment, quod fit in miſericordid, if the 
plaintiff deny another man's deed; but 
if his own, gu capiatur, 844, 845 
adgment conteſſed upon an uſurious con- 
tat, in a ſcire facias thereupon, not 
avoidable upon ſuch ſuggeſtions, 588 


Jury. | 
rerally fined and impriſoned for giving 
verdict in an appeal of murder, by 


praftice contrary to pregnant evidence, 
and the direction of the Court, 779 


Juſtices of Gaol- delivery. 


bir authority, and what they may do. 


” Juſtices of the Peace. 

if anot detain a ſuſpected perſon in priſon 
ſe. but a convenient - time ſor his exami- 
0 dation, which is three days; and he 
h. %git not to keep him in his houſe, 
4 but to ſend hit to the common goal, 


he 830 
io 
24 _— — — 
2 WIG 
Wy K. 
* 
* King. 
le king cannot by his grant prejudice 
, ann prejudice 
Ml rere, 463 


ce. RUIZ, PART, 11. 
* . 


R 
er verdict (as in debt upon a ſingle. 


holpen after verdict, by 32. 
Un, S. as payment without acquit- 


J 2 
here part being found for the plaintiff, 
and the reſidue ſound againit bim, 


No lands can be ſaid concealed, which 
are revealed once to him by records, 


| " 3} oa 3) ods 
He is never out of poſſeſſion of his right, 


* 


and therefore may bring an account 
againſt him who Lakes The profits of 
his lands, 3  thid. 

Tenant in tail (revErfion in the king) is 
attainted of treaſon, the king is in of 
his old reverſion, arid hath not a baſe 

fee, the reverſion over, 519 

King, remainder in him defeated by per- 
forming the condition, the eſtate for 
life being defeated, _ - 


_ — 
8 8 


2 — 


1 


Where a word no Latin not explained in 
an indictment, ſhall quaſh it, 231 
N Leafe. yo ef 

Leaſe, if a man hath power to make 

| leaſes for one and twenty years, ren- 
dering the old rent, he cannot make 
teaſes in reverſion, | 


| 1 MOL 
Ejectment, the plaintiff declares of à hun- 


© dred acres, and gave in evidence only 
of forty acres, it is good for ſo much 
as in the leaſe, 148 
Leſſee for years, to commence aſter the 
end of a former leaſe ; which expiring, 
a ſtranger enters; the leſſee may grant 
his terra; ocherwiſe if once in poſſeſſi- 
. 15 
Leaſe of a hoyſe rendering rent, and fo 
non-payment, &c. if the door be ope 
the leſſor muſt enter into the houſe an 
demand it, - | ibid. 
Of a manor, to which an advowſon is 
appendant, and faith not cum pertinerns 
tiir, the advowſon doth not paſs, 18 


* 


A leaſe made to A. B and C. for their 


lives, habendum to A. for life, the re- 
mainder to B. for life, the remainder 
to C. ſor life, and they ſhall take ac- 
cording to the #abz#Hdtm, - 2 
What words amount to a leaſe by parol, 


By the queen to the aldermen of C. Rc 
have capacity to take, but not to grant 
to another, - 3 

To a man of his own lands by deed, 
where an eſtoppel, and how long it con · 
tinues, - 8 37 

Leſſee for years, if he be ſued in court 

chriſtian for tythes, he in the reyerſion 

may hade a prohibition, - 5 

Rrr | 4 


9 


T0 J. S. for life, babendum to him, and 
| 4. B. and C. his three ſons ſucceſſive; 

the ſons ſhall not take, neither in poſ- 
_ ſeſſion nor by way of remainder, 58 


Tenant in tail leaſes to A. B. and C. by 


indenture to them for their lives; pro- 
viſo, and it is covenanted, &c. that the 
ſecond ſhall not occupy during the life 
of the firſt, and the third during the 


life of the ſecond ; they have a joint 


eſtate, and the proviſo ſhall not ſerve it, 
1 8g, 107 

By a parſon for 21 years after the ſtatute 
of 13. Eliz. rendering the ancient rent, 
the patron and ordinary confirm it, 
the parſon dieth, the leaſe is void by 
death, as well as by non-reſidency, 
or reſignation, - 
To B. to commence two years after; the 
two years being expired, B. before en- 
try may grant it, although the leſſor 
tinue Poſſe n, 5 127 
Where a leaſe made of two meſſuages, 
with ſeveral parcels of lands, habendum 
& tenendum the ſaid meſſuages and 
lands, and necnon the ſaid parcels of 
land à tempore mortis ſurſum-redditionis, 
 forisfatture, aut determiuationis flatus & 
Termini prædicti, and the eſtate in the 
parcels determining firſt, whether the 
term ſhall begin from that time, 199 
How the words of a leaſe ſhall be ex - 
pounded, as to that which hall paſs 


by it, „ PRDIaY PP ©, | 
What ſhall be a good leaſe for life, what 
not, 482 
Where con- 
ſtrued a leaſe for years, 4 
Wherein a leaſe for years provided ſhall 
be both a reſervation and e 
ibid. 
A leaſe to A. and his afligns for his life, 
and the lives of B. and C. is a good 
leaſe for three lives, - 491 
Leaſe of a manor, exceptis omnibus boſcis 
& ſub-boſcis, the ſoil is thereby except- 
ed, but it remains parcel of the rever- 
ſion, and will paſs by a grant of the 
manor, - - 
Leſſee for 20 years accepts a leaſe in " 


articles of agreement ſhall be 


ro, the leaſe for 20 years is ſurrendered 


preſently, - ibid. 
Leafe by the dean and chapter of P. of 
a houſe in London, the houſe being then 
in leaſe to another for ten years, it is 
void both by 13. and 14. Elis. 564 
Leaſe for years made at N. of lands in 
D. in the county of N. nihil debet plead- 
ed in debt, the ben. fac. may be & M. 


A 1 A 1 E. 


123 


526 


becauſe the contrad there; 
traverſed, it muſt be ſo Wo * 
Leaſe for 21 years, if the leſſee live 0 
long. and continue in the leſſor ſer- 
vice; the leſſor dies, leaſe continues: 
Lee by an bees upon the w 
þ an intrudor upon the queen 
bolſefiion, not good; and where ther 
, ought to be a confeſſion, and avoidance 


of the leaſe pleaded by the plainif 


Leaſe made de anno in annum quamdiu 2 
baus partibus maceret, rent paid for 
two years, and enjoyed it for part 
the third year, it is a leaſe ſor that ye 
alſo, 770 
Leaſe by eſtoppel no ſufficient leaſe wh 
in a condition, . 780 
Leaſe to A. for 99 years, if he live f 
long, and after to the executors and 
aſſigns of A. for four years: quer,, i 
this leaſe veſted in A. or in the execy 
tors by purchaſe, / 666, 840 
Leaſe for life, habendum à die datw, voi 
and a livery after will not help it, y 
it is a ſurrender of a former leaſe, and 
ſo is the acceptance of a -rent-cha 
to begin preſently, . b7 


Leet. 


A fine impoſed there, recoverable in de! 
in the king's bench, . 58 


Letter of Attorney. 


Either to take livery or make livery, void 
if the date of the charter of feoffmer 

be miſ-recited therein, bo 
To F. M. to make livery, he being » 
party to the deed of bargain and (als 

9 


| 15 good, . 


Legacy. 

A legatary by the civil law muſt ent 
into bond to make reſtitution, if a bo 
be aſter recovered ; but a ſtatute c 
bond to perform covenants, or 2 0 
lateral act, is no plea, until breac 
made, * | 46 


Licence 


To a copyhdlder to leaſe 
leaſe for three years 1 
rantable, - 


London. 


A citizen of London ſued another citut 
in the common pleas, and the I. 


for 21 years 
thereby 
o 2 


and aldermen would have him put the 


that were parties to the disfranchiſe- 
ment were fined an hundred marks 
a piece, and the party was reſtored to 


his franchiſe, h 33 
Where a bond or recognizance to the 


chamberlain of London [hall go to his 


ſucceſſors, if 464 
Cuſtom there, to commit to priſon for 


abuling an alderman upon the 1 
not good. - 6t 


Livery and Seiſin. 
Livery good after a traverſe, and judg- 


ment given againſt the queen, before 
an ammeas manum executed, becaule 


the queen ngver had title, but the par- 
ty, | 8 


M. 


Maintenance. See Statute. 


Lies not for a ſuit in the ſpiritual court, 
8 94 

Jo expend coſts in ſuit, but not to ſave 

harmleſs from coſts to be awarded, 


Manor. 


J. &. ſeiſed of a manor which extended 
unto the towns of A. B. C. and D. and 
in each of them J. S. had demeſnes 
and ſervices, bargained and ſold to F. 
N. tetum illud manerium ſuum de A. in 
A. J. N. hath a divided manor in 
A. and may keep courts there; and 
therein much good learning concern- 
ing manors, their creating and divid- 
We. - 19. 38, 39 
ln reputation will not paſs in a fine, or 
common recovery; otherwiſe in a con- 
veyance, | 524 


Marſhalſea: 


Where it can hold plea of actions ſup- 

poſed to be within the verge, and not 
of the king's houthold : videtur guòd non, 
Their —_ _ $02 
beit judgments of things nat within 
r juriſdiction are void, yet a writ 
ol error lies of them, 502 


Marriage. 


* caſe an action lies by the father 
or the Joſs of marriage of his ſon, 55 


tter to a compromiſe, and he refuſ- 
= they did disfranchiſe him: all thoſe 


523 


. 


expreſsly 
is lawful, 
2328 


What marriage, though not 
within the Levitical ee 


Miſnomer. 


Of the corporation of Cordwainers, a de- 
viſe to them good notwithſtanding, 
| | 106. 


Recovery againſt /ſabel is void againſt $;- 
/ 


_ byl, 656 
Of a corporation by addition in 9 — | 


Oxon. no material variance, 816 
Miles. 
How miles ſhall be conſtrued, 213 
Miſpriſion. 
Striking by the court of wards ſtairs, 
what judgment therein, 405 


Fax 


N. 


Name. 


A man can have but one name of bap- 
tiſm, but two fir-names, 7 
Where the name of the attorney muſt be 
entered, or where the party muſt name 
the attorney, - 75 
The queen by her letters patents created 
Dethick King at Arms, et nomen ei impo- 
ſuit, qudd nuncupetur Garter principalis 
Rex Armorum, and by that name co (ſue, 
and be ſued; A difference, where as a 
private perſon, and where concerning 
his office, there according to his pa» 
_. 224. 542 
Where the names of the jury are to ap- 
| pear on record, where not, 281 


New Aſſignment 
Is a waiver of the bar, ſo that the defen- 
dant cannot rejoin, .that the lands in 
the new aſſignment are the ſame with 
them in the bar, 493 
If the defendant hit ſome of the places 


of the treſpaſs he ſball ngt waive that, 
and anſwer all de novo, 812 


Night. . 
What acts may be done in the night, 43 


Nomine Pane. 
If it paſs in a deviſe of rent as incident, 
| | 5 


* 


Non eff fadum. A; 


Where it may be pleaded, - 726 


Non-refidency. | 
If inhabiting within the parith, and ſerv 
ing the cure, and not in the parſonage- 
houſe, be within 21 Hen. 8. cap. 13. 


| 390 
Information upon 21. Hen. 8. he pleads, 


he was choſen goſpeller of Saint Paula, 


and there reſident by reaſon of that dig- 


nity, no dignity within the ſtatute : and 
what are dignities within that ſtatute ; 
much matter there, 663 


Nonſuit, 


In an appeal before appearance is E. 


remptory, 5 
Before appearance in a nativo habendo 


judgment ſhall not be final, but in i- 


ſericordid, - <- | 881 
Non-tenure. 
Where, in plea of non-tenure, the in- 


feoffing of parties before the writ pur- 


chaſed, yet taking the profits after, 
ſhall be good to make him tenant, 233 


Notice. 8 


Where the king's court ſhall take any 
notice of recoveries in inferior courts, 


| 31 
And the place thereof mult be ſhewed, 


| 6 
Where it muſt be given, and where — 
3 ES BOW 
Nuſance. 


The manner of laying » nuſance, and 
where it muſt only be to the king's 
high-way, . 63 

Where one may have an action for a nu- 
ſance done before his title commenced, 
and what action, N 199 

Where the form of a writ of nuſance 

roſternere domum, 234 
here a mill-dam, being erected upon 
one's own land and the land of another, 
and the party pulling down that which 
is upon, his own land, whereby all the 
water runs in, is juſtifiable, a69 

What ſhall be ſaid nuſance, as the leet 


may enquire of, and puniſh, 919 


What action lies for a nuſance to a free- 
hold, ee 466. 520 
Nufance, action lies not for it by a private 
perſon without a ſpecial damage, but 


it is puniſhablg in a leet: but if no 


A TAB I. E. 


- hs * 
other remedy, then by ation - 
venture otherwiſe, N NT of 


—— 


' WAR coat — 


O. 


| Oath. 
In what caſe the eccleſiaſtical court may 
adminiſter an oath, - 202 
Obligation. 


Jo perform coveyants, and breach, 479 


Conditioned for performance of cove- 
nants in an indenture, ſome whereof 
are void by 5. E. 6. cap. 16. of offices, 
although others be good, yet the bond 
is entirely void, but for the good per- 
adventure covenant may be a bond void 
in part, - 529 

d diſcharged by an indenture 
of defaiſance ſubſequente, which is a 


good plea in bar, - 623 
To appear, or abide ſentence in the ad- 
mirals court, is ſuable there, 685 


Agreement by parol cannot diſpenſe with 
it; but an agreement to retain at the 
day of payment is good, 697 
Obligation — not diſcharged by a 
penal bond {ſubſequent for the fame 
debt, 2 716. 727 
Obligation, trover and converſion lies nut 
for it (ſee Trover), 723 


Obligation and condition are one deed, + 


and the date of the one is the date of 

the other. 

Obligation conditioned to appear and an- 

' ſwer all actions depending againſt him; 

he is eſtopped to ſay there were no 
actions depending, 756, 157 


Obligation, one cannot determine ano. 


ther; bu: after judgment upon a bond 
being in force, new debt lies not, be- 
caule reduced in rem judicatam, 517 
Obligation, debt thereupon, payment of 
. parael without acquittance no PR 1 
Obligation de /*ptingenta & quing«.1gintd 
libris, conditioned to pay 500l. 25 


Obligation by the name of John, andthe 
condition by the name of Jams, covdt, 
that James per nomen Fohanns * 

Dc. not good, for John cannot 
Famer, ot 897 
Obligation to the ſheriff for appearance 


without ſurety, ill, | Occupant 
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Occupancy. 


In what caſes an occupant” may be, in 
what not, - 5 58 


Cannot be of a rent- charge; for none 


can make title to it, unleſs party to the 
deed, or by title under it, 721. 901 
Where the limitation is Lo heirs, it ex- 
cludes 0ccupancy, „ 407 


Otkce. 


Finding a ſeiſin in fee at the day of his 


death, good, 55 895 
Officer. 


othcer, 12, 13 


Outlawry. 


A capiar thereupon muſt be returnable the 


Term enſuing, . 467 
Outlawry reverſed, becauſe the capias was 
ge Edmundo Anderfon, . 592 


Outlawry againit baron and feme, error 


to reverſe it muſt be by both of them 


in perſon, =>. 6 MAS 

Outlawry reverſed in debt againſt A. and 
B. and judgment given, and a captas 
againſt B. only, becauſe it ought to 
have been againſt both, 648 


Outlawry before judgment determines the 


proceſs, and the plaintiff. mult bring 
new debt: otherwiſe if after judgment, 
5 706, 707 

Pleaded of the teſtator, by an executot, 


571.851. 


— — Eꝶô4ẽͤ— 


g. 
Payment of Money. 


How payment of money mult be, whe- 


ther according to the mind of the pay- - 
4d 0 


er, or receiver, 


Pardon. 
ſued there ex officio judicis, 684 


N. for the pardon doth not enable 
M to retain it, 27 626 


A 0 allowable in treaſon without writ 
wance, otherwiſe in felony, 814 


By one executor againſt another, 


General, will not day a ſuit in court chriſ- 
un, ad inflantiam parti; otherwiſe, if 


hargeth the puniſhment ſor ſimony, 
yet the ſimoniſt is deprivable by the or- 


| Partition. | 
The ſheriff ought to execute the writ up- 
on the land in perſon, as in waſte, and 
rediſſeiſin; but after return made, and 
the writ filed, the party can have no 
averment againſt it, nor error, 9, 10 
In the writ the title ought'to be ſhewed ; 
and releaſe of errors by one, no bar to 
the reſt, — | 
Tenants in common of a houſe, and land, 
make partition thereof within the houſe, 
the land not being within the view, 
ood for the houſe, but not: for the 
land, „ 


95 
3 A fine is levied to J. S. to the uſe of B. 
What matter ſhall be ſaid to diſcharge an 


for life, and after to the uſe of the' 
children of C. procreatis ; C. at the time 
of the limitation had two ſons, and be- 
fore the death of B. had iſſue two 
daughters; adjudged, the daughters 
ſhall not take, | 


| E 
Upon 31 Hen 8. the writ general is good, 


and the declaration was aceordingly ; 
and that the plaintiff had one moiety in 
fee, and the defendant the other moie- 
ty in fee, and the jury found the de- 
fendant held in tail, not good; and 
held, that partition may be of view of 
frankpledge, . becauſe « $ profits may 
be divided, eſpecially being joined with 
a manor, and other things, 760 


795 


Perambulation. 

The pariſhioners may juſtify the going 
over any man's land by uſage, an 
may abate nuſances, but they cannot 
preſcribe in matters of eaſement or in- 
tereſt, - „ 


9 7 Penſion . 


By a vicar ſuable in the ſpiritual court; 
and a difference, where ordained by 
the ordinary, and where by tbe pa- 
' tron and ordinary, in time of vacation, 

1 e 675 
W 

Not puniſhed in the common law, but 
in caſe of attaint; * gat 

By a juryman, .muſt be ſcient that it was 
falſe, and in an action within the ju- 
riſdiction of the court, 5 492 

How perjury in a witneſs is puniſhable, 
„ =. ip nes Ant 3520, 521 

The: oath muſt be before ſome judge : 
but one action of conſpiracy lies not 


againſt 


— — — — 
* 
* 


What the concluſion of a pl 


| What ſhall be a good 


againſt one who prefers an indictment, 
and ſwears it to be true, becauſe for 


the public; and ſo of a bill in the 


mber, - 725 
Per Nomen, 
And the operatiop thereof, 662 
The naming a vill therein not good, ejec* 
tione firme, N "7 "van 
Pillory and Tumbrel 


Ought to be provided by the lord of the 
liberty, and not by the vill, unleſs oy 
preſeription. 656598 


Fy powders Court 

May be to a market, as well as to a fair. 
and that cours cannot meddle but with 
what happens in the market the ſame 
day, and an action fot words is not 
proper for that court, but ii matters 
of contracts, and batteries, and words 
there during the market, and by ocea- 
ſion thereof, .. ” 20 
pleaded 
- fince the darrein continuance; mult be, 


2 ts 4 8 


49 
The manner of , pleading the ſheriff's 
VVT 
Where one may plead the general iſſue as 
to part, and Juſtify as to the _ 
TX | $2 dl 5 87 
Where a plea muſt fully anſwer the count, 
1 „ | 
Where in a plea upon a ſtatute it muſt be 
recited, aud if divers, how to be my 
ed, „ bl CEATHNSY 5 © 
What ſhall be ſaid to be a good plea'in 
abatement of the writ, and what in 
bar, » : { . S. - „ 
What ſhall be ſaid a good plea to a con- 
— x 
Where many words contain one fignifica- 
tion, and the party anſwers alt in ſub- 
Rance, though not in the words, it is 


vb þ „ 1 


' 
. « 0 


good, 0 ET Rs © | 
In what action Not guilty is a good plea, 
1 19 1 7 . K 257 


in an action of 
debt for rent payable at M. or fitteen 
e off 08 
Where the ſheriff in an eſcape may plead 
or alledge any matter of ſault in the 
proceſs upon which it is grounded, 


E aah 


A .T:4A'BLX 


Where to a eonditioh a plea of 
ance ſecundum 3 — 
ditiani: anſwers all the condition, 
though to be performed ar ſeveral days, 

| s l 

Where the party comes in by limit ; 
of au uſe, his plea muſt be, that Rs 
tered only virtus flatuti, ©  » 407 

Where it was pleaded, that lands were 
delivered a day before the liberate 
awarded virtute brevis, the words that 
import the contradiction ſhall be adjudg- 
T 

Where a falſe recital of a ſtatute makes 
the plea vitious. 490 

Pleading the ſpecial matter in bar mult be 

„ Oo NN 


Prebend. 


A layman may be preſented thereunto; 
for non habent curam animarum, and ut 
mero ſure they do pertain to the bildops, 


or 
Plenarty. 
Whar ſhall be within the ſtatute of f 
minſter, ' . | * ; » #, | 203 
Prerogative. 


Where the queen ſhall have the ſame pre- 
rogative in right'of the duchy of Lr 
caſter, as ſhe hath in right of her 
crown, ' - :— 
Where, when an entire thing comes 10 
the queen, ſhe ſhall have al), although 
to the prejudice of another, 205 
here an extent is of land to a commoa 
perſon, at a certain value, after com- 
ing to be extended by the king, and 
ſound more, if the king by prerogatite 
ſhall be anſwered of the furplolage, | 


Preſentment to a church belongs to the 
king by his prerogative, if the incum 
Bent be created a biſhop, #9? 
The queen, by her prerogative, may * 
cenſe a new biſhop to retain bis parte. 
nage in commendam. nwotwithltanding 
negative words in the ſtatute of 25 f 
8 uſe not expreſsly nained there. 
TREES | n 601 
Prerogative for the king to preſent, bi 
' creating the incumbent a biſhop in 41 
land, but it muſt be to the fr "I 
_ -  Preſcripiob 


7 — 


preſeription. 


d, | 
Y plaintiff faith that the land was de- 
niſable by copy in fee tail, or ſor life, 
. and let to him in fee, and ſo found, 


this title, NSN 431 

defendant intituleth himſelf thereby 
i tenant to dig, and carry away in B. 
ie neceſſary uſe, that is, what himſelf 


435 
t erery occupier, ©. had uſed to re- 
Lair the fences between, c. is too ge- 


ice, or a diſſeiſor; for it ought to 
ave been, that he and all they whoſe 
late, Cc. but ſuch preſcripcion in diſ- 


FIR.  @._. dt ited 


uſt be of the ſame trade, and not in 
; back-ſhop, — 4 

a fair may be alledged generally, and 
jot in any perſon, - 8 
have common to his houſe, and twen- 
y acres, if he hath a lefſer parcel on- 
j, yet good: otherwiſe, if ten acres 
ere freehold, and the reſt copy hold: 
dif part were copyhold an hundred 
ears ſince, and now is freehold, 531 
have common, the jury found the 
reicription praut, c. paying yearly a 
ety to the plaintiff: the plea not 
bod, ſor the payment of the penny is 
cel; otherwiſe, where one preſcrip- 


A. 5 - FF Oe v7.0 


3 
cy 


6. 
F a perſon to have land. . . = 


nor of D. in lieu of all tythe-wood 
thin the pariſh, good, 587. 599 
a madus by the lord for himſelf and 
is good, but not decimas garba- 
* — one is temporal, and the other 
— f 599763 

ad garba may extend to hay, 633 
make the hay of the firſt moyths in- 


diſchar 
bod, . _ 660 
n for the diſtreſs for rent, and 

the rent itſelf, not good, 673 


8 SP RAT To T.c = 


A TAB L. E 
| For tythes, and ſeveral other things, 


iption in a ſingle n is 
lere a preſcription A gle perio! f 


ut never in tail: judgment for the 
qaintiff, for that is the ſubſtance of 


155, not what is digged by a ttranger, 
teral; for ſo is tenant at will, ſuffer-. 


urge of tythes by occupiers is good, 
446 
ſhops in London to be a market-overt, ' 


54 


bon for the commoner, another for the 
tenants, and to have decimam gar- 


cocks, and to ſet forth the tenth to 
ged ſor the latter months, - 


where good, and where not, and 
where the preſcription is traverſable, 
0 2 8 702, 03 
For copyholders of a biſhop, in non deci- 
mando, not good ; otherwiſe for the 
farmers of the demeſnes, i 704 
Preſcription for toll - through, if good, 
2 710, 711 
To have common for an hundred ſheep, 
the jury find for a hundred ſheep, and 
ſix cows, good: otherwiſe if for one 
hundred and twenty, or more of the 
ſame kind than he had alledged, 722, - 


72 
Thar the parſon holds an hundred acres 
of land in ſatisfaction of tythes,, and 
the proof is only tor fixty, it is goods 
for the ſubſtance is proved, 736 
Not obſerved in pleading of it, not good. 
tor mts > 8 #4; J> 
Preſcription for a water-courſe, running 
by A. B. and C. if diverted in A. only, 
and Not guilty pleaded, a ven: fac. from 
A. only is good; otherwiſe if iſſue upon 
the preſcription, - 751 
For copyholders of a biſhop to be diſ- 
charged of tythe, good, 1784, 785 
For paying tythes for dry cattle, where 
not good, - 786 
Preſcription cannot be for a court baron, 
for it is incident to a manor, and can- 
not be holden without ſuitors, but by 
writ before the bailiff and them ; but 
aà preſcription is good to hold plea - 
above 40s. c. to diſtrain for an 
amercement in any part of the manor, 
ic good by ſome, contra by others : but 
diſtreſs of an under-tenant is not with- 
in the preſcription: adjudged for the 
plaintiff in. replevin, +00 ons. 
For common pro omnibus equis, Cc. ex- 
rends to geldings, 49-7: 986 
By a parſon for a way to carry his tythes 
to the parſonage-houſe, and faith he 
was ſeiſed in jure eccigſæ, good,” and be 
ſhall be intended to be reſident, 898 


Preſentment 


By one who hath the third turn, whoſe 
incumbent is deprived, and after reſtor - 
ed, any preſentation in the interim is 
merely void, and no turn: otherwiſe 

if deprived for incontinency, 687. 

Preſeatment according to a man's turn, is 

to one part of the advowſon, but by 


— 


cburch, 


AN 6A fe, and B, rhe GT 


his turn is ſerved, B. his clerk is 


cc lates, A. grants in fee to the plain- 
tiff, the church voids, the defendant 


| in rigbt of B. preſented ; judgment for 


the fendant ; for A. might have re- 


moved the biſhop's clerk, for want of 


notice; and becauſe he did not, it is as 


aſerving of his turn. andthe defendant's hp 
| Prohibition hex, if one witneſs 


title therefore good, 811 


Precedent, 


And the want thereof a goes argument, 


521 


Privilege, 


For clerks to.be ſued in their own court, 
who ſhall have the benefit thereof, 731 


Privity 
o if the lefſee Frants but 
of the land, Y 2 


proceſa, 


Returned by one not ſheriff, helped by. 
582 - 


appearance, 


Prohibition. See Tythes. 


For what matter a prohibition lies, 71. 
58 


To the court eccleſiaſtical, where it would 
_ the party, upon oath accule or 
diſeover himſelf, 11+ 204 
Fax. tythes of corn, and the pariſhiover 
ſets forth a ſetting out of his tythes in 
3 and a refuſal of the 2 

it is 20 
Where, becauſerhe { pirit court would 
not ſuffer ' the tenant öf the land to 
plead: to the right of ' incumbency, 
228 
| Where. he that i is parſon of another pa- 
riſk comes in pro aue. ſu, a prohidi- 


tion lies, 251 


- What is ſufficient cauſe to grant a ow: 


bition, 8 
Where a prohibition may iſſue upon a fie 
for tythes of lands in cafite, and out of 
what court, 393 
Without a ſurmiſe that the court cho 


A 
* 


an refuſeth the lea, no hibition, | 
: p 8 . Whether two uſur Kas. do a y 


| 11 
A ſurmiſe that taketh _ furifdieion? is 
traverſable, 151. 


prived, the biſhop without notice 


| 


T A/B IL E, "I. 
m—_— or joint · tenants to one TY 


Except where a mod 
queſtion, ar - 


If one be ſued in ehe iſp iritual 1 
a plea pleaded which is trinble lay 
if they allow it, he may try it, and nd 
prohibicion after ſentence, 

Far tythes, ſurmiſing the parſon 42 
by fimony, it is more Proper for th 
ſpiritual court, and lies not, 64 

To the delegates, for beating a Cher 
where there was good cauſe, and poo 


63 
be refuſed, 5 fr 
"= manner of prove is requiſite the 


a PEER 13 


Proof, 


Where a matter reſts upon proof, hoy it 
muſt be made, ; 23 0 


Proviſo. 


Where repugnant, and void. 105 
Where it makes a condition, and wherg 
not, 6 244 
In a leaſe for years, if the rent be arrea 
ſor a year, and demanded, and no d 
treſs there per totum tempus predifum, 
then a re-entry, the condition is n 
broken, if a dilirefs there at any tim: 
of the year, although none the (al 
day” of the year, | ”% 


2 


Quare Impedit. 


Upon a recovery therein, any incumbent 
that cometh in fenders Placito, (hall be 
removed, " 4445 

Although the bifhop claimeth nothing but 
as ordinary, yet he ſhall join in the 

uare impedit, 6 

If that writ be within the atute of HE 

. 141- 
General, without mentioning that the 
Ny 8 ” 3 the Saad in bene „ 
chy of Lancaſter, 24 

By bons, a releaſe by one was a «Y 

''againſt himſelf, » 


* faintiff may lay the preſenwen 4 
ntee, and g 


on 
queen out of poſſeſſion, 15 


, 
1 


A 


aintiff makes title by. -deviſe and 
tg of the executor, and faith not 
 uitute legationis, yet good, 
To preſent to the hoſpital, or pariſh- 
church of B. good in the disjunctive, 
5 l 


7 
Amendable for want of the word ad, 1 19 
Quid Juris Clamat. 


The defendant pleads tempore levationis, 
i: ſeiſed in fee, and found tenant in 
tail after poſſibility of iſſne. Tc. good, 
and the inducement of the traverſe is 
- no forfeiture, - 671 


Quod Ei Deforceat 

Lieth not upon a recovery by nihil dicit, 
but only upon recovery upon default, 
before appearance, — -. 263; 


Quo Wurranto. | 


It is not ſufficient, in a quo warranto of 
liberties, to derive an intereſt; to a 
ranger in them from the queen, with- 


writ is quo 49arranto he himſelf uſeth 
them, - - 12 


it was prayed, that the gſtea might be 
certified; but being againſt the queen, 
it was denied; for if it ſhould, the de- 
feadaut might exemplity the verdict, 
as duly tried, and it would be an evi- 
dence againſt the queen, which ſhall 
not be ſuffered, ; 304, 305 


| Quares. 


one being an infant, and judgment 
given by default; if error, the court 
doubted, = - 51 
If a bargain and ſale enrolled may be 
aroided by dureſs of impriſonment, 88 
A fine is levied, and an indenture to lead 
the uſe thereof is aſterwards executed, 
„„ er + 
If a copyholder'can ſurrender his eſtate 
to the grantee of the freehold to the 
uſe of | 
can grant it over to another, guære, 
, 253 


named, if good, guare, . 


436 
If a recovery in an afſump/it be allowable 

againſt a debt upon a bond, gu 
If the plaintiff may be nonſuited, or a 


OW 8 - 465 


678 


out making title to himſelf; for the- 


In a quo warranto, there being a miſ-trial, 


A formedon was brought againſt three, 


the grantee, or if the grantee 


In an indid ment where two counties are | 


quare, 454, 
retraxit entered aſter a general verdict, 


/ 


:T A BL I. 


A man bargains his. trees, and lets the 
land to the bargainee, they are rejoin- 
ed, and waſts heth. Sea quave,” J 
A leaſe for years rendering rents and if 
arrear, and diſtreſs taken, and not re- 
_ deemed. within ſix weeks, then à re- 
entry if a redemption by replevin be 
within the, intent of the condition, 

quere, „„ 97 806 

If an aſſignment of rent be a bar in 
dower out of the ſame; lands, guære, 


842 
If iſſue in tail be bound by a ſeizure oe 
recufancy, if death before” ſatisfaction 
of twenty pound per menſem, -_ 5 

| | 1; 97; 46 

If a final judgment can be given in a 22-—- 
tlivo habends, if the plaintiff be nonſuit 
before declaration, quære, 853 


A leaſe for twenty-one years, if he live ſo 


long, and continue in the leſſor's ſer- 
vice; the leſſor dies; if the leaſe be 
determined, quære, 1 
If a releaſe before condition broken de- 
ſtroy a future uſe, quere, 863 
If a releaſe to the bail diſcharge the prin- 
G ẽ !: 00 
Rent, to whom it belongs, 


Roce inet 


Of the wife for feint pleading in the ba- 
ron without a new declaration, becauſe 
party; otherwiſe of him in reverſion, 
W 826 
Recital. 

There being a leaſe in eſt, and a new 
leaſe taken from the king, where the 
firſt muſt be recited, - 519 

_- Recogmizance. | 

Of what perſons a recognizance may be 
taken, — - 187 
Who 'may take recognizance; who by, 
common law, and who by cuſtom, 187 
If a recognizance be not. ſealed with two 
ſeals, it is void as a recognizance, but 
debt lies on it, as an obligation, 494 
Recognizance may be 2d to the ter- 
re- tenant to diſcharge bis land, but not 

to a ſtranger, - $52 
To the chamberlain of Longon, by the 
cuſtom for orphanage-money, is ſuable 
in common pleas, 683 
| Record. 


Where a bargain and ſale ſhall be ſaid a 


matter of record, or only a thing re- 


corded, - - 88 
The whole needs not to be recited in 
ire faciar, - 3 817 
Recital of part is ſufficient, where it is 

but conveyance to the action, 877 


Recovery. 

Where 2 recovery of damages in an 4 
| ſampſit ſhall be a good bar in debt up- 
on an obligation for the ſame matter, 

| 240 

By tenant in tail for a fine levied, and a 
render in fee, is no bar to him in re- 
--mainder in fee; for by the render a 
new eſtate is, gotten, and the recom- 
pence ſhall go to the new eſtate, 828 


Recufancy. 


A termor was outlawed upon the ſtatute 


of recuſancy, whereby his term was 
forfeited, and ſold by the lord trea- 
ſurer and barons, and then the outlaw- 
ry was reverſed: adjudged the termor 
mould have his term again; otherwiſe 
if a ſheriff ſells a term upon an execu- 
tion, there the party ſhall be reſtored 
only to the money, 278 
The king ſhall have the two parts for- 
ſeited as a nomine pene, and they ſhall 
not go in ſatisfaction of twenty pounds 
by the month, - 845 
Recuſant tenant in tail, two parts are 


ſeized, and he dies before ſatisfaction 


of twenty pounds per menſem, if good 
againſt the iſſue, quære, ibid. 


Refuſal of a Clerk. 


If the biſhop once refuſe a clerk for in- 
ſofficiency, he cannot accept him aſter- 
wards, - - 27 

Where the biſhop may refuſe a clerk for 
want of his letters miſive, and orders, 


241. 


Relation. | - 


Where the words ut prefertur ſhall have 


telation, as to make all matter to re- 
late to that mentioned before, 247 
Where a relation ſhall be to the thing and 
clauſe precedent, 8 
Releaſe. 
Where a releaſe of errors, or of other 
things, by the common vouchee ſhall 
bar, ns : 2, 3 


A T A B L E. 


The lord grants the freehold | 
of 
_ - F —— copyholder in 5 
| to the grantee all his ris 
copyhold is on extinct, ON. " 
an executor of an accompt, it ; 
aſſets, becauſe not certain The * 
recover ; otherwiſe if certain, 8 
What ſort of releaſe to tenant at will 55 
increaſe his eſtate, — 260 
A releaſe between parties awarded by ar 
bitrators, - — 
Where a releaſe by one ſhall not hen 
other, who hath joint intereſt in a pre- 
| ſentation, 7 /. 518 
Of all his right by conuſee to a terre- 
tenant before execution ſued is void. 
for the perſon only is the debtor, and 
the land in reſpect of the perſon, 40, 


52 

of actions and demands to a bail, is no 
diſcharge of the recognizance betore 

judgment and default, vo 

Releate of common in part, extinguiſh 
eth the whole, | — 590 

Releaſe of a prochein avoidance good if 
full; not it void, - 

Releaſe by one, where ſix bring error, 

oo bar - 5 49 

By an infant executor without conſider- 
ation, void. — 6561 

Excepting one bond, all ſuits and adions 
touching it are excepted, and the re- 
leaſe being pleaded generally, and a 
deed produced with an exception, the 
plaintiff may plead ns eff faftum, 1:6 

Found by a. jury upon ſight of a copy 
only, to defend a poſſeſſion good, 863 

To the bail, if it diſcharge the principal, 

HOW no - 

Of all actions, not good before the day 
of payment, * 

By the baron of a legacy to the feme af- 
ter a divorce cauſd adulterii, good to 
extinguiſh it, 8 gob 

Relief. 

Debt lies for it againſt the heic's executor, 

for the heir could not wage his lan, 

9 — IN 353 

Acceptance of rent, no bar thereof, 85; 
Remainder. ; 

What ſhall be ſaid a remainder certait, 
what not, a 250 

Contingent deſtroyed by feoffment and 
warranty, * 3 


Tenant for life, remainder in fee, have 
but one eftate, and the execution 4 


ane ellate is an execution of the _ 

ant in capite aliens for life, the re- 
— +; fee, but one fine is 2 
minder to the uſe of ſuch iſſue as 
de ſhall beget on M. and reputed his iſ⸗ 
fac, though unlawfully begotten, is 
wid to his baſtard, 


x good, : 
nainder contingent 


- 1 
is deſtroyed by 
roffinent and fine, 630 


nainder deveſted out of the king with- 
out office or monſtrans de droit, by oh 


+ 
' 


Rent. 


dere i is reſerved to the queen, paya- 


ble at the receipt of the exchequer at 
1 ahmiuſſer, and the queen grants the 
7 rexerſion, the rent ought to be tender- 
n ed upon the land, 462 
f ery rent reſerved to the queen, ought 


to be paid at the receipt of the exche- 
quer, or to the receiver of the county, 
though no place be mentioned, 
it payable out of the land onght to 
de demanded, - ":$36 
nt may be reſerved upon a bargain and 
ſale enrolled, „ 
it reſerved upon a leaſe of freehol 

ad copy hold, iſſueth out of both, and 


el ar ſeveral times) may bring debt, 
ad declare upon all the matter, 606. 


nt arrear at the four uſual feaſts, viz. 
e Annunciation, Ic. and declares pro 


ſeſtum An. 41. d retro, not good, 

excluded the firſt feaſt, and uſque the 
8 . 702 
ned to two during the life of 7 F. 
d his uſe, they die, the rent is veſted 


or, J. S. by 27. Hen. d. of Uſes, 721 
, bt, granted to baron and feme for 
$63 deir lives, is arrear; baron dies, ar- 
865 ar again; feme dies inteſtate, admi- 


irator brings debt for both, and 
md: for all furvived to the feme, 


1791 


during the term to the leſſor or his 
. 


z 32 


A iT: 4A; BrL" 


ita remainder'to a reputed ſon in oe 


forming a condition, 541 


ibi. 


rantee of the reverſion (thaugh they 
' 62 2 


u ann? integro, ſcil. 4 ſeflo An. 40. - 
or 


i 2 leaſe for years, payable annual- 


| Reparation | 


Of the church, occupier of land in the 


pariſh muſt contribute thereto, although 
he live in another ; but if he lets the 
land, his farmor thall pay, and the 
quantity of the land is inquirable in 
e court chriſtian, Wh $59- $43 


Reputation. See Manor. 
Reępleader. 


A man avows far rent, and makes title 
as herr of R. videlicet, ſon of the daugh- 
ter of R. ſor rent arrear after the death 

A.: and becauſe he made title as 
eir of R. and avoys for rent after the 
death of 4. whi ch .cannot be, they 
were awarded to replead, 58 ad 

A good difference, where a repleade! 

ought to be awarded. 540 
Repleader after a verdict, Nota, 883 
Repleader awarded upon an iſſue ill-join- 

ed, — z ; 1. — 6 . 886 


Replevin. 


The defendant pleaded, that the proper- 
288 captionis was in another, and 


good, RO: 473 
Replevin after iſſue, one of the defendants 


died, the writ is good againſ the other, 


| 74. 
And counts of the taking apud 5. al 


out alledging any certain place, not, 
, ” 7 


Replication. 


De injurid ſud propri, where good, and 
where not; an excellent difference 
taken therein, 8 
* though ill, yet 
for the plaintiff, 2 81 
Replication to an 'ill bar makes it os, 
„ 1125 


| 82 
Which maintains a layful ſeiſin in fee in 
the leſſor, and traverſeth that which 
deſtroys it, is good, | - Bir 
Divers exceptions taken to it, but diſ- 
allowed, 2 889, 89e 
Replication helped by the rejoinder, 918 
Where the dying ſeiſed, and not the de- 
| ſcent, is traverſable, 29, 30 


Req 


. $40. 
judgment 


ueſt. 


In aſſumꝑpſit the plaintiff declares, that he 
had expended for the defendant Fe 
whic 


* 


A TABLE 


which ſhe promiſed to repay, the plain- 
tiff muſt alledge the day and place of 


the requeſt, 2 . 74 
The condition of a bond was to aſſure 
certain land, and upon refuſal thereof, 
and requeſt made to have 10ol. the 

obligor may requeſt at any time, 136 
Where requeſt muſt be proved, and the 

ſubſtance to a matter, _ 201 
Where a requeſi is requiſite, where not, 


229 


Where two things · are laid, and a requi/- 


tus to the firſt, with a day and place, 
and only imililer requifitus to the ſe- 
cond, without any day and place. 


- ſhall be good, - 240 
Requeſt not neceſſary, where a duty in- 
tainant, — 548.721 
Reſeous. 


Returned by the ſheriff upon an arreſt 


upon a mean proceſs, not good in an 
aQion for- the-eſcape, yet a judgment 


cited there 14. Jacobi to the may - | 


Refſeour returned by the ſheriff is traver- 
ſable, 1 - 781 


| | Reſervation. © 
Of leſs rent by a college, void by 18. 2 


Reſtitution. See Recuſaney. 


Where though a term be fold that is 
forfeited: upon an outlawry, the party 
ſhal}, upon the reverſal of the-outlaw- 
ry, be reſtored to his term, or only to 
the money, | - 228 

Ia a. withernam,: upon. ſatisfaction. made, 

the party ſhall have a writ of reſtituti- 
on for his cattle, 162 


In an attaint in the common pleas, upon 
a a verdict in the king's bench, an exe- 


cution upon that verdict, if. the verdict: 
be diſ· affirmed, the common pleas may 
award reſtitution, 372 


- . Reſtitution of poſſeſſion awarded upon an | 


affidavit in a vi laicd remouendd upon 
ſuch ſuggeſtion, _ 465 
If is may be entered after a general ver · 


1 92 


Or nale profequi agginſt one defendant af 1 


ter judgment againſt both, diſchargeth 
both, and the judgment void againſt - 
both, — 762 


_ * faciar be ſued againſt the terre-te 


Return of the Sheriff. $ T 
verſe. 


Proceſs being ſummons upon t 
what ſort of return by the Fon: af 
be made, FS... 

Where 8 execution once execute 
though the writ not returned by d 

ſheriff, ſhall be good and — . 
the party, againſt any ſcire faciar ups 
it afrer, "a 21 

A return by a ſheriff or others aſter th 
arè out of their office is void, 31 

Returns of a wonire fac. in a medi 
linguz, not appearing who were ak 
and who denizens, aided as à miſn 

turn by 18. Eliz. $ 

By the ſheriff cout returned upon 
arreſt upon a mean proceſs, not gu 
in an action for: the eſcape; yet a judg 
ment cited there 14. Jacobi to the cor 
trary, y 2 

Return by the ſheriff upon a ſcire ſac 
to terre ·tenams not traverſable; by 
the plaintiff may take execution, 8 


Revocation. | 

Authority cannot ſurvive, but an inter! | 
may, "oi $ 

= ar! 

8. uh 

| ga. 

| Sale. er 

In pleading a ſale in marlet · oven, F 

need to alledge toll, 

Scire Facias. * 


What matter one may plead on aſi) 
cias, | — 1 

Where an execution on a judgment, i 
being a writ of error brought, and 
judgment affirmed, ſhall be rake 
without a ſcire faciar, though a fe 
afrer judgment given, 41 

After-a fine or recovery reverſed bens 
the parties to the record, the fn 
that reverſed cannot enter ti! 2 


or two nihils returned, 7 
A ſcire facias, in the queen's name, 
A. for a debt that came unto ber! 
the attainder of J. S. if mat J 

: 1. 


. 


ſlatute, againſt whom it muſt be 
no” and what is a good bar in it, 


„iar againſt the mainpernors of 
e he was dead the day of 
ze judgment given; 
2 Eve a writ of error to re- 
rele the judgment, 

init executors, to 
ini propriis, when to be awarded, 5 30 
ire facias againſt an adminiſtratrix to 
have execution, | 
que fuerunt inteſtati tempore miar ti fax, 
. nic babuit die impetrationis brevis, 
nc anquam poſteas no good plea z for, 


out another, 
debts upon ſpecialties or ſtatutes, 575 
ire facias, upon a _— againſt the 
father, ſued againſt the heir and terre- 


firlt, is good, 40S 
Seal. 


1 two men may ſeal with one ſeal, 
a 246 
Serzure, 
ten de of an heriot- ſervice, 32 
Sheriff, 


aliff of a liberty, who arreſted the 
arty, and the ſheriff returns an </f 
entur, action upon the caſe lies 
gainſt the ſheriff, 730 
er arreſt, and bail taken, he pleads 
meuidus, Oc. finable by the court, but 
le party hath no remedy, 852 
action lies againſt him for not re- 
ming a capias utlagat. or an amerce- 
ent only for the contempt ; adjourn- 


1, 


Simony. See Pardon. 
of parſon being fick, the father (the 


iron tor the next avoidance for 1001. 
"s not ſimony : for the father is 
and to provide for the ſon ; 
e father himſelf had contracted for a 
neßce, to the intent another ſhould 
cent him, that is ſimony. 686 
My, what it is. Contract ſimoniacal, 


i preſentment thereupon, it is ſimo- 
[ and when the ſpicitual court hath 
enced it, this court will give credit 


2:9 ads... 


A T ABLE. 


506 Where a thing, though void 
pet ſhall be taken good as an obligati- 


and good, becauſe Statute-merchant Mull be ſealed with tw | 
472 


— tr ade, 
one judgment cannot be anſwered with- _ 
and perhaps ſhe hath paid 
Magna Charta, cap. 1. A man may pre- 
 ſcribeto hold a leet oftener, and at other 


tenants, without ſuing one againſt heir | 


| ter, 
dough the grant be utterly vojd, yet If an houſe 


Articuli Cleri ; 9. Edey. 


* = Fad * 
F 
* 


deo ft, 
as a ſtatute, 


on, 319. 


pieces, otherwiſe not good, 


199 Statute ſtaple, | =, 494 
have execution 4e Statute prohibitinga thing, and no penal- 


ty limited, the offender may be indicted 
for a contempt ag ainſt that ſtatute, 655 


ſhe pleads nulla bona Statutes penal, and ſuits upon them, 


mult be by original br information, 
and not by plaint: as upon 5.£/jz. for 

ö | "a ; - > = , , 544 
Statutes. Hen. 3. | 


times than are mentioned in that ſta- 
tute, becauſe it is in the affirmative, 


Sama | _ 
Of Marlbridge, cap. 15. of diſtreſs in — 5 


king's highway, is intended for rents 


or ſervices, and not for toll, or ſuch 


things whereof no diſtreſs can be but 


in the king's highway. 
Weſt. 2. cap. 5. I3. Edv. 1. 


71⁰ 


The queen ſhall not recover damages in 


a guare impedit by that ſtatute, 1632 


2 a capias direct his warrant to a A plenarty within that ſtatute muſt be ex 


praſentatione, ex non collatione, 207, 208 


Weſt. 2. cap. 12. 


Damages increaſed againſt abettors by 


that ſtatute, | 0 223 


De Mercatoribus, 13. Edw. 1. 
If a ſtatute hath but one ſeal, it is void 

by that act, and alſo as an obligation, 
. by > 

Of Winton, 13. Edw. 1. and 
27. Elke. 


a being preſent) contraſted with the Upon thoſe ſtatutes, the ſervant, if he be 


| robbed, mult be ſworn, and not the maſ- 
rer, 1 142 


but if If a robbery be committed in the morning 


before day, or in the evening after day, 
liable; otherwiſe, if at midnight or af- 


- 270 
be robbed in the day, he 
hundred not liable, becauſe not done to 
the perſon, id «TS 
2. cap. 1. ibi . 
| 12. Edi. 


"I 


- 


when men uſe to travel, the hundred is 


* 


g 


A TA L x, 


12. Ew. 2. Stat. Ebor. cap. 5. A | 
That ſtatute extends not to coroners, 8. Za. 4. cap. 2. of liveries, an; 0 
; | 703, 704 dion lies thereupon in the — 
The original writ ought to have the ſhe- 
riff's name to the return, but the de- Nd 
fendant ſhall take no advantage after De * 4 
appearance of ſuch miſpriſion, 310. bt upon 1. R. 3- cap. 3. for taking 


767 - goods before conviction or attaind 
Mc by contra ſormam ſtat ti, 
A declaration in Engliſh, in an inferior ER | E bf 

court, is void by that act, 3 83 en. 7: 


Upon 2. Z. 3. cap. 2. The ſheriff needs 3. Hen. 7. cap. 10. Damage: 5: 
not be in — remove a force, 294 by. although none ——— 
50. E. 3. cap. 4. is intended where firft action, being a formedn, 6 
the conſultation is granted upon exami- 11. Hen. 7. cap. 20. Baron and feme cy 
nation of the matter, and not for inſuf- holders in fee, the-baron purchaſe 
ficiency of the proceedings, 736 the freehold to them in tail; the bar 
” Rich. 2. To | —_ having iſſue, the feme ſuffers 
1425 f covery; i 

9. Rich. 2. cap. 3. of error, by the rever- by that latute, ** ” * "A 
ſioner, | - 509 A jointureſs takes a ſecond huſband, a 

. 1:4: hm: 6: | they convey to C. and his heirs, 


x 5 1 hi  _ 
8. Hen. 6. Indictment thereupon quaſhed him 1 2 dec 


for want of ad tunc exiſtent, c. 7 54 ife only: 24; 95 
3 2 _ hg: 4 adjudged a forfeiture * 
Void for want of manu forti, 171 A woman being a jointureſs makes ale 


| Indictment thereupon quaſhed for miſ-re- for life, it is a diſcontinuance and { 


cital, - 07 feiture within thi | 
Aids faults per vitium ſcriptoris, or by the 8 (m0 Say * — 
 _ Clerk's negligence; and extends to re- This ſtatute largely expounded, 6. 
© cords of other courts not removed by | _ 
error, as that was in /pſwich, ._. 435 H. 8. 
After a certiorari reſtitution awarded; a 7- Hen. 8. and 21. H. 8. In an arc 
difference between acts judicial and for eltray, if the defendant hath n 
miniſterial ; theſe are void, the other turned he ſhall have coſts and damage 
- erroneous only, 915, 916 by thoſe ſtatutes, as well as for amerc 
23- Hen. 6. The marſhal of the king's ments in leets, and for heriots, althoug 
bench within that act, 66 not mentioned in thoſe ads, 257. 32 
mayor of a corporation is within 21 Hen. 8. cap. 5. Adminiſtration ca 
that act, 2 76 mitted may be revoked, notwithla 
Whether an aſſumpfit is as well included that ſtatute, 2 i 
as a bond, We, 199 21. Hen. 8. cap. 6. of murtuarics, a | 
If the defendant die after execution a- bition granted thereupon, 1 
warded, and before it be ſerved, it may 21. Hen. 6. ＋ 13. Two parſoa 
be ſerved upon his goods in the hands church, eac having the entire 
of the executor, © * 181 and both of 8. annum valbe, 0 
The ſtatute well explained, 624 dies, and the ot er is preſented, t 
Ie extends not to bonds of appearance up- is a plurality within that ad, 35. 
dn an attachment out of the court of The y_ may retain a chaplain to 
requeſts, - 645, 647 a plurality by parol within that 20, 
A bond for appearanee taken out of the fin 
county (although by dureſs) not wichin That ſtatute is a general law, 1 
that act, becauſe not within the ſhe- Eight quem fer annum ſhall be acc k 
riff's cuſtody, © 7 A to the . value — * 
An excellent and learned explanation o counteſs retains two chaplains, 18. 
it, 3 sog. 852 ter that a third, who obtains a dip 


— 


— 


* * 


jon before ; 
_ diſpenſation is not good with- 
in that ſtatute; adjudged upon error 


firmed, * 4 723. 839 
What is a dignity within that 
rant a non reſidence, 66. 
23. Hen. 8. cap. 15 · Debt lies in the king's 
bench for 16s. coſts, recovered in an” 
inferior court upon a non-ſuit by this 
ſtatute, - 96 
The defendant ſhall have coſts upon that 
' aft, upon a ſpecial verdict, as well as 
upon a general verdict, 
An executor defendant ſhall have colts, 
but, if plaintiff, ſhall pay none by this 
ſlatute, 303 
25. 
plained, 571 
By that ſtatute the queen may thereby 
rant a commendam without the arch- 
biſhop, | 601 
27. Hen B. cap. 10. That ſtatute transfers 
a rent charge to ceſtuy gue uſe, 721 


far it extends; it includes the ſucceſſor, 
although not named, Fl 

42- Hen. 8. cap. 7. of tythes well explain- 
ed, where an action may be brought 
for detaining them, „ 
32. Hen. 5. cap. 9. What act is mainte- 
nance by that ſtatute, | 735 
37. Hen. 8. cap. 28 and 1. Eliz. mutt be 
underſtood of lands uſually demiſed, 
and the ancient rent reſerved ; an ex- 
planation of them, 


J2 Hen. 8. cap. 30. and 18 Eliz. cap. 14. 


ſtatutes, 204. 227. 703, 70 
Where thoſe ſtatutes — 2 bat 8 
mater that is brought within the com- 
pals of another ſtatute, and, in truth, 
u not, 
* Fo: 2 venire is 
ol Teofails, ibid. 
What ſhall be ſaid an inſufficient iſſue, to 


be helped by thoſe ſlatutes, 2 


here, if the venire and panel bolas 
wanting, but 


the diſtringas jurat. and 

Jana annexed to it remaining, ſhall be 
* ped by thoſe ſtatutes, 259 

here a verdict taken after the party 1s 
nonſuit, is ſuch a verdict as to h pa 
Wr within thoſe ſtatutes, 412 
ſtatutes, 


a venire ſaciar not returnable 
or returnable upon a wrong da ſball 
be aided by thoſe ſtatutes, pes 423 


ibid. 


27. Hen. 8. cap. 24. of reſumptions, how 


875 


4 257 
aided by the ſtatute 


e thoſe of damages is ſufficient 


4 TArB'L BE 
the firſt two were advanc- See much more matter 


brought, and the former judgment af- 


act, t 3 
1 


\ 


| 3 
Hen. 8. cap. 19. of appeals, well ex- 


What is helped after verdict by thoſe 


re matter upon this ſubjeR 

in Ven. Fac. and Vifne. © 

32. Hen. 8. cap. 34. Leſſee for years cove- 
nants to repair the houſe during the 

term, and after us over his eſtate, 

covenant lies againſt the aſſignee, al- 


though not named within this ſtatute ; 


otherwiſe, if it were to build a new 
houſe, -,,4 4857 
32. Hen. 8. cap. 34. extends not to cove- 


nants upon eſtates in ſee, or in tail, 
but only for life, or years. . 457 
32. Hen. 8. cap. 37- A. ſeiſed of land in 
fee, grants a'rent-charge for life, and 
after infeoffeth B. who made a leaſe to 
C. for twenty-one years; which expir- 
ing, B. leaſeth for three years to ano- 
ther, upon whom the diſtreſs was taken: 
the queſtion was, If, for the rent in- 
curred during the term, he may diſ- 
train after the expiration upon him in 
the reverſion: two againſt two, and ſp 

it was adjourned, — 33H 333. 547 
32. Hen. 8. cap. 38. A prohibition is not 
to be granted within that act, except it 
de within the Levitical degrees, as in 
that caſe it was not; for he married 
his wife's ſiſter's daughter, although 
degrees more remote are ROT 

| | | 22 
Hen. 8. cap. 6. A dag is a hand- gun 
9 eds. ley 2 | 522 
33. Hen. 8. cap. 16. for buying worſted 
yarn in N. not being a weaver, made 
perpetual by 1. Edu. 6. cap. 6. an in- 
formation thereupon contra formam ſta- 
tuti, and good, becauſe no new additi- 
on or alteration ; otherwiſe, if one act 
depends upon the other; but it was 
quaſhed, becauſe not ſhewn to be ſpun 
upon the rock, a: 750 
34. Hen. B. cap, 5. If grantee of a rent 
to him and his heirs for the life of 7. 
S. may deviſe it by that ad: two a- 
gainſt two, and adjourned ; but for the 
arrears during the life of J. S. diftreſs 
ny be by 32. Hen. 8. cap. 37. 805 
34. Hen. 8. cap. 20. If a fine bars the 
iſſue, Quære, IN" 0p > 598 
34. Hen. 8. cap. 21. of confirmations, 
well explained, 519 
35. Hen. 8. cap. 17. An information there- 
upon for not fencing coppices, upon 
ſeveral exceptions taken, and' over- 
ruled, z 117 
37. Hen. 8. cap. 12. A houſe in London, 
part of the poſſeſſions of a priory that 
was diſcharged, yet, by that act, ſhall 
pay tithes, - 


37 Heu. 


— - 
270 
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37. Har 8. cap. . A bachelor of law may 
be a commiſſary to grant adminiſtrati- 
on by that 37 
37. Hen. 8. cap. 21. That ſtatute extends 
only to union of churches that are un- 
der the annual value of eight pounds; 
and both the churches there being 
above that value, it was an union by 
the common: law, 500, 50 
38. Hen. 8. or, rather, 28. Hen. 8. cap. 3. 
Error lies in the king's bench, for an 
erroneous judgment given in Denb. in 
an ejedtione firm, ' 104 


Edw. 6. 


1. Eda. 6. cap. 14. Leſſee for eighty years 
takes a ſecond leaſe for ninety years, 
to begin after the firſt, and deviſes all 

his leaſes to J. S. paying yearly five 
pounds to au abbot, &c. and five pounds 
to a prieſt, to ſing, &c. and that his 
ſon ſhould have tbe letting of the lands, 
all continued until 1. Edu. 6. the firſt 
leaſe ended 34. liz. the ſecond leaſe is 
not within 1. £dw: 6.-becauſe not then 
begun, and nothing is given to the 
- king but the two five pounds, 799 


The queen ſhall have no more by that ſta- 


tute but what is appointed for mainte- 
nance of the obit. 449 
2. £gev. 6. cap. 13. If land be overflowed 
with water, and after gained by induſ- 
try, tithes ſhall be paid thereof, and ſo 
if full of thorns and buſhes, and grub- 
bed up, and made meadow, or arable: 
but otherwiſe, if merely barren, and 
improved by foldage, or other induſtri- 
ous means, - 475 
Debt lies at the common-law for the tre- 
ble value within that act, 608 
Not guilty, a good iſſue therein upon debe, 
but it lies only for the party grieved, 
and not for the king, bat 
Debt thereupon ſor the treble value, not 
guilty, a good plea, and iſſue for it is a 
mal-feaſance, and no nonfeaſance, 


766 
5. Edw. 6. cap. 4. Striking in St. Paus 


Cburch. yard is within that act, 224 
For drawing his dagger in the church of 
B. — 2 and ſaith not to the 
intent to ſtrike him, not good, nor fina- 
ble at che common law, 31 
5. Edu. 6. cap. 16. Touching the office of 
- cuſtomer of Londen, with a bond to 
perform covenants, although ſome be 
ood, and others unlawſul, yet the 

nd is abſolutely void by that act, 

| 129 


f 1. Elis. cap. 4. A grant of prochein avod- 


Dhilid and Mary. 

Faw. 2. Phil and Mary, cas. 1 
Three diftrained ſheep, and. Pe: by 
ed them in pounds in three fevers] 
hundreds, there ſhall be but One five 
pounds againſt them all, and bnt one 
- forty ſhillings trebled ; for it is but one 
| offence in all; — Abo 
For diſtreſs in S. and driven imo K. — 
fac. mult be from both counties, 646 


Queen Elizabeth, 


I, 


| ance by a biſhop is void by that x 
againſt the ſocctſior, 4 3 
An archdeacon having a parſonage ap- 
propriate, leis parcel for fiſty years, 
the biſhop, patron, and the dean and 
chapter, confirm it, not within the ſta. 
tute, for no parcel of the poſſeſſion of 
the biſhopric, and an aſſent only: 
otherwiſe if diſſeiſed, and confirms to 
the diſſeiſor, 430 
A grant of an advowſon by a biſhop fe 
twenty-one years, and confirmed by 
the dean and chapter, is void againit 
the queen and ſucceſſor by that aR, 
but good againſt the grantor himſelf, 

| 6go Gy 

1. Eliz. cap. 12. and 19. touching pay- 
ment of cuſtoms, well explained, 534 
5. £liz. cap. . In an indictment upon that 
ſtatute, it muſt be direRly alledged 
that he was ſworn, - 105 
Upon that ſtatute he ought to ſbew in 
what matter he ſwore falſely, and in 
what action, and it maſt be in the ſame 
county where the oath was, 137 
An indi&ment quaſhed, and that it va 
falsd & corruptive depoſuere, but not v.. 
luntarie, although the indi&ment con- 
cluded ſo, - 147 
An indictment quaſhed becauſe not d. 
amined as a witneſs between as” 
nor in prrpetuam rei memoriam, 14 
If coſts may be given to the defendaut 
upon the ſtatute 21. Hen. b. _ 
If the perjury be alledged in a matter oc 
— 1 the cauſe in queſtion, it 5 
not puniſhable, and a mah ſhall not be 
puniſhed as a perjurer by an imme, 


* a . 
A bill of debt lies for the party gtie ei, 
7 that ſtatute, by 


e 1d of 1 
iz. cap. 5. and he is not inforced to ſve 
by information or original, * 


? 


of de Rr ved upon a fethe - covert 
neden and charges terideted, if 
fix appear not, an achon Hes againſt 
her huſband, and her, with 
the Nature, and the tender muſt be 
made to her. E 130, 131 
Perjury in a leet, not puniſhable thereby; 
but good Ealiſe of an action of ſcandal 
for words, - | 109 
lndictment thereupon ſor a falſe depoſiti- 
on in chancery, not good, if not touch- 
ing the cauſe, e 468 
A bill of debt lies thereupon for the pa 
ty grieved, bot for an informer by in- 
mation or original, ©. 434 
5. Eli. cdp. 12. nditnent thereupon 
canner be at the ſeſſions of the peace, 
but it muſt be before the juſtices of aer 


and ferminer, and juftices of afliſe, 87 


5. Eliz. cdp. 23. That ſtatute is cu be in- 
tended not only of excommuuication 


ſor criminal cauſes, but. for legacies, 
probate of wills, tithes, or other cauſe 


there, - 144 
This ſtatute and 2. Edo. 6. cup. 13. very 
well commented upon, 741, 742 


6. Elie. cap. 2. An adminiſtrator plaintiff 
pay coſts within that ſtatute, 


ſtall not 
f nonſyited, 

What arreſt ſhall be ſaid 
tute for arreſting one in the name. of 
another, | - 236 

13, Elia. cap. 5, Fraudulent deeds, of 
goods void againſt creditors, and the 
donors died in law poſſeſſed of them, 
and always aſſets, 810 


61 


1 Eliz. cap. 8. That ſtatute doth not 


make a good cotitract void, but only 
ſuch as are uſurious ; and if one con- 
tracts to have twenty pounds for an 
hutdesd pounds, and takes nothing, 
he is not paniſhable ; otherwiſe, if he 
ake but a ſhilling, there be ſhall ren- 
der for the whole contract, 20 
One gave five hundred fixty and fix 
pounds for am annuity of one hundred 
«id twenty pounds per annum x this is 
a0 uſury, although it be ſeeured alf 
by lad of an hundred pounds per an- 
ns ſes other differences there; where 
+ communication corrupt, and where 
1 not, ane 4/2 17 
$28 information upon that. Mute, fam 
tr: mins rege, quem pro ſcißſo, although 
the Morney-getiecal enters 4 gen vull 
Preſequi, chat is 80 bar to the infor- 
vi and ſo, if the inſormer be non- 
(ed, that is no bar to the king. See 
mere in Uſury, © - 138 
e. ELIZ) PART 11. 


for ſhe is within 


par- 


within this ſta- 


A T A B IL. I. 


13. £/z. tap. 8. If a miniſter read the 
articles according to that ſtatute in this 
manner, uz. I give my eonſent unto 
them ſo far forth as they agree with 
the word of God, that is not good; 
for it ought to be abſolute, 252 

For not reading the articles the benefice 


is void to all intents, notwithſtanding = 


an appeal depending * E 

13. Eliz. cap. 20. By Gar ſtatute the par- 
=- ought to be abſent eighty days, 5 
ultra, -. 4 4 


— 80 
By that ſtatute he muſt abſent himſelf ſor 


a month voluntary; for if by reſtramt, 


it is out of the ſtatute, 100 
That ſtatute and 18. Z/iz. are general 
laws, ', - 185 816 
If a grant of the avoidance by a dean and 
chapter bind the ſucceſſor by that act, 
„ 440 

18. Eliz. cap. 2. for confirmation of pa- 
. tents, revives not a void grant prece- 


dent, - - 808 
18. Eliz. cap. 14. aids where no writ, but 
not if a bad one; - 722 


18. Eliz. cap. 4. aideth no purchaſer bur 
ſuch as come in for valuable conſidera- 


tion, and not upon marriage or the like, 
96 bs 2 


445 
27. Eliz. cap. 9. Two hundredors only 
neceſſary, = n 
27. Elix. cap. 8. An adminiſtrator may 
maintain a writ of error upon that ſta- 
tute, upon a judgment * in ſcanda- 
lit magnatum, althoug ä 
named, and although execution were 
ſued by elegit, becauſe privy to the re- 
cord, and the former execution may 
aſter be avoided, 4 hy 294 
27. Eliz. cap. 13. By that ſtatute if the 
ſervant be robbed, he anly ought to be 
ſworn, and not the maſter, 142 
28. and 29. Eliz. cap. 4. Cities and cor- 
porations may, by the proviſo in that 


act, take above twelve in the pound, 


for ſerving executions upon {nts 
out of other courts as. wel 
their own courts, _ 6: 0h 203 
What fees are due unto the fheriff, an 


what remedy he hath for them, 33 5. 
| 54 


3t. EAx. tap. 3. If the defendant be not 
ſummoned at the chureh door, although 
the ſheriff returns him ſummoned, 
whereby he loſes by default, whether 
de can aver againſt che return, or be 
put to his action upon the caſe, 371 
In a writ of dower of lands in one coun- 
7. the ſummons may be made at the 
84 pariſh- 


not therein - 


as from 


, 1 SN ITS 


8 4 aA B 1 hk 


Tenant for life levied a fine to 
ſioner in fee to certain uſes, adjudgeq 


pariſh-church-porch in another coun- 


* 7 5 he Me 
31, Els. cap· G See Simony. Simony pro- 
perly triable in the ſpiritual court, 942 


Sunday. 


That a fair. was holden every twenty 


ninth of Auguſt without excepting that 
it be Sunday, may be good, for the 
ſale then is not void. 485 


Steward. 


Of the king's manor appointed by the 
auditor, or ſurveyor, is not good, for 
they have no ſuch authority, 

Steward in a repnted authority, may do 
things of neceſſity, as admittances or 
preſentments of nuiſances, but not acts 
voluntary, as grants, or if he diminiſh 


the ancient rents, 699 


Surpluſage. 
Where ſurpluſage ſhall nat abate a writ of 
rig ht, SLES 231 
Surrender. 


A ſteward having authority ad exequendum 
per ſe, wel ſufficientem deputatum ſuum, 


makes A. his deputy to take ſurrender 


abſolute, & ulterius ad faciendum & ex- 


eguendum quantum in ſe eft, and he takes 


it upon condition, it is good by the laſt 
wor ds. . 8 


| 4 
What dal be faid to be a good forren- 
$2 fx 


— 


der, 


Where words and agreement between 
ſtrangers cannot amount to a ſurrender 


or leaſe, excellent matter, 173. 302 
What ſort of words are ſufficient to ex- 
tinguiſh and drown an eſtate of free- 


hold, - = 
Whether the joining of tenant for lite 
with the reverſtoner in a fine, be a ſur- 
render of the eſtate for life, and how 
it operates, | 284. 285 
To the lord himſelf, or out of court, not 
good, AT” "OE: 443 
] cannot authoriſe a ſtranger to ſurren- 
der my teaſe for years, to make it a 
good ſurrender, 488 
If leſſee for-years ſay he is content the 
leſſor ſhall have his land again, it is a 


good ſurrender ; guere, for life, ibid. 
Leſſee. for twenty years accepts a leaſe in 


ſuture, it is a preſent ſurrender of the 
former leaſe, and the leſſor may enter 
preſently, 53232. 605 
Surrender of copy hold beſore admittance, 
good by the heir, 8180 602 


[498 - 


Surrender of a former leaſe, by accep- 
4 


the rever. 


r a 


be to an uſe, 


tance of a void leaſe, 


„ 


| T 15 
Tales: See more Trial. 
Returned by the ſheriff, being party, ot 


ood, 21 ' 
Trial by more thereof than ought to 
» being ſufficient of the principal 
nel, is erroneous, | | bio 
Tales to the new ſheriff, where the va. 
ac. was to the coroner's error, $94 


Tail. 


What ſhall-be ſaid an eſtate. tail, and what 


but ſor life, 5 248 

Where'tenant in ſpecial tail, though he 

hath iſſue, may be guaſ{ tenant after 

poſſibility gf iſſue, 513 

Where the iſſue ſhall have five years for 

claim, | 561. 589. 595; 
Tender. 


Of ſufficient amends to the plaintiff for 
treſpaſs, not good, a 820 
Without alledging a refuſal is not rok 


Laenure. 
Where in a writ of right the tenure mul 
be expreſſed, * 232 
Terra. 


In writs, taken in proper fignification; 
but otherwiſe in wills or deeds, 467 


| Teſtament. 
In what caſe a feme-covert may make a 
teſtament, W 3 


What ſhall amount to a new publication 
of a teſtament, . 403 

Where one being ſeiſed of two manors, 
the one in tail, and the other in 
deviſes the two in fee and —_ 
in tail to deſcend, it ſhall be a — 
tisfaction of the will, 2 


Tithes: See Preſcription. 
Where payable to a pariſh-clerk,  ?' 


Where a ſpiritual parſon may preſcride — 
non deeimando, | . What 


„ 8X\ ww oy 
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lat forts of houſes in London are diſ- 
* payment of tithes, 276 


What ſhall be a good modus for a diſ- 


harge of tithes, bid. 
of oat things tithes ſhall be paid, 5 
27 


Tihes paid for one thing, cannot be a 


recompence for tithes 0 another thing, 


here both due in kind, and they wy 
due for agiſtment, 44 

Where the — decimandi of a park ſhall 
be determined upon the diparting, 
where not, yy : 467 

What tithes are due to the vicar, what to 


the on, ibid. : 


A le perſon may preſcribe in aon de- 


mando, ; Gs 475 
Whether, if ſuch parſon leaſe lands to a 


lay-perſon that become not tithable, 


ibid. 
here tithes ſhall be paid for lands drain- 
ed or improved, where not, 475 


A penny paid for every milch-cow, in ſa- 
tisſaction of tithes of milch-kine, and 
beaſts agiſted, no good modus or pre- 
ſeription, ibid. 

Where tithes are due ſor beaſts, where 
not, "IF ibid. 

For dry cattle reared for the plough, or 
to be expended in the houſe, no tithes 
payable, - 471 

What tithe payable of trees of twenty 
years growth, — 477 

Trees once diſcharged ſhall yield no tithes 
of their wood, being after aride & 
mrtut, - - ibid. 

The lopping of trees privileged are diſ- 
charged of tithes, - thid. 

Ecclifia ecclefis decimas ſelvere non debet, 


i 479 
Where an appropriator ſhall have tithes 
# the glebe lands againſt his own leſ- 
ee, Jt 
If leſſee cuts wood to make ved Bo 
tithes of the overplus, 499 
A preſcription, that a biſhop and his te- 
nants at will, &c, are diſcharged of 
lthes in a prohibition, good, 511, 512 
re lng pays no tithes, but his leſſee 
1 5 ibid. 
« hag bach the tithes out of any pa- 
"ip | - ibid. 
Laymen at common-law not capable of 
tithes ; but, by way of retainer, — 


1 ” ibid. 
2 allignee might hold diſcharged of 
hes - ibid. 


Tiber not due to a vicar out of the par- 
a's glebe by the words in minutir de- 


cimis totius args ; otherwiſe of an. 
by expreſs words, 578, 579 

A difference where the diſcharge is by 
| reaſon of the perſons, as the Ciftercians, 
&c. there the patentee ſhall pay ; but 


endowment 


if diſch 4 
tentee (hall not pay tithes, 579 
Tithes diſcharged by unity at the Die. 
lution, and there the unity is traverſa · 


ed by unity, there the pa- 


ble; and if by preſcription, the pre- | 


ſcription traverſable, 584 
Tithes ſet forth and after detained, reme · 
dy lies either in the court chriſtian, or 


at common law; but againſt a ſtranger 


who takes them, only at the common- 
law, | . 607 
Tithes not due for fuel burned in the 
houſe; but a preſcription to pay the 
tenth cheeſe in lieu of milk, is good ; 
but not to pay the tenth quart of milk 
except at the parſonage-houſe, or any 
other place, then good, | 
Tithes ſhall not be paid for rakings, un- 
leſs covin averred, 660 


Tithes for pigeons, if poet of payment- 


by one witneſs be refuſed, a prohibiti- 
On lies, | . 666 
Tithes not grantable by copy, becauſe no 
parcel of the manor ; otherwiſe of com · 
mon, or prima veſtura prati, 814 
A modus ot four ſhillings ſurmiſed, and 
the proof was four ſhillings and ſix- 
pence, yet good, 19 
Although ſevered, ſuable in the ſpiritual 
court; and if proots not allowed there, 
an appeal lies, 844 


Title 


Needs not be made in ejeione firme, or 


treſpaſs ; otherwiſe, where land is de- 
manded, - 671 


Toll. 


Where tenants in ancient Jemeſne ſhall be 


quit of toll for merchandize, 227 


Toll, not of neceſſity, nor incident to a 
fair; and therefore, if the king grants 
feriam annuatim cum omnibus libertatibus 
liberit conſuetudinibus ad hujuſimodi ſt- 


riam ſpectantibus, by ſuch general words 


no toll can be taken; but otherwiſe, if 
it hath been uſually paid, 558. 592 
Toll-through, whether it may be claimed 
by preſcription, 
5 Traverſe. 
Where ſeiſin alledged muſt be traverſed, 


Where the time is tra ver ſable, 


0 
87, Is 
815 2 Where 


4359. 711 


: + . 
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Where a LAS at another lace than II good of a A reſeous returned by the ſhe- 


the action ſuppoſeth;; 1-1 184 riff 17281. $68 
Where in an a&on upon the caſy:zht-con- Of the ſole fein, where good, aud wher 
ſideration is traverſable; and what che] jointenaney, 10 
things in that action are traberſable, When both parties convey from 5 
201 ſon, the mean conveyance is traverſa- 
N in an agen ut * caſe l; W Y 9 | 798 
the party ſets ſort er Words: in his Of a recovery in an inferior c 
G any the plainti ſuppaltth in his above, " * e 1 
count, with a traverſe to the words po- A difference where, the matter is local * 
ken, and thoſe words confels na flan-+ © where travlitory, 


der, they are void, 239 Of 4 devaſtarit returned by _—_— 

A. certificate by: a biſhop for not Pa: ment may be. - $60. $56 
of tenths i is traverſable; for he doth it Of the county in battery, and not of the 
chly as an officer, and not as a judge, places... -; . FA 
as in cafe of baſtardy, - 80 To an avowry. where not good, 997 

In iroyer and converſion, the converſion 
is travertable, * 97 | 

To a bond with another, not good, 161 Treſpa b. 


The ſubſtance of the action is traverſable; The defendant pleads that the treſpaſs 
ſo is the con "ex ance to the action, if it was done by bimſelf and another, and 
entitle the plaintiff thereunto, if the that the plaintiff ſued the other, and 
defendant cannot wage bis law; other- bad judgment and execution againi 
wile, if he may to do, 169 him: by the better opinion it is a good 

Where a matter not alledged in fatto is bar; but it was adjourned, 30 
tr averſadic, 241 Where, for the battery of the ſon, it lies 

If a (urrender, be pleaded into the hands for the father and the ſon, 5 
of the ſteward, if the traverſe ſhall be, Where it is no good juſtification, in treſ. 
whether the party was ſleward, or paſs for an aſſault and battery, 10 ſay, 


whether a ſurrender made, 260 the plaintiff came, and took away bis 
Where a deſcent is traverſable, 278 conies, ; 5 243 
Where, in an action on the caie for a wa- Entry into the houſe of another, aud 
gfeaſance, and the party anſwers it ano- taking away pods, ie treſpaſs ; ard 
ther way than alledged in the count, What not, 245 
the deſendant muſt traverſe the matter Where, i in treſpaſs, de * aſſault is a good 
alledged, - 285 plea, and aufwers the whole cauſe of 
Where neceſſary, a difference . title action, 262 


made... by feoffment, there a traverſe ;, Franktenement of another pleaded in _ 

otherwiſe, if a grant of a particular and replication to it, 

chate; for he mult have that by law- Church-wardens bring treſpaſs ſor ky, 

{ul means, - 6:1 a bell out of the church in the time 
Cf the place where the matter of ' juſtiti- ng their predeceſſors, and ſuppoſed it 

cation is local, but not where it. is tran- to be ad damnum ipforum, not good for 

ſucory, none neceſſary, 667 them; for it ought to be 4% diem 


Traverſe againſt traverſe, good. 671 parechianorum z otherwiſe, if on 2 


A difference between an aſſiſe of darrein way in their time, 145. 79 
preſentment, and a quare impedit + in the The-caſe was, A ſber iff took goods by a 
former, the laſt preſentation is traver- {cire facias, and beſore execution by 
fable; but in the latter, the matter on- ſale the defendant took them again, and 
ly is traverſable, - 687 judgment given tor _ plaigvf, being 

A difference where the juſtification i is per- ſheriff, by 
ſonal and-ttanſitory,: and where local; The deſendant pleads an 9 
there he may traverſe the place in the bar, not — 1 becauſe no place alledg 
declaration, 706 ed of the ſubmiſſion nor perſormant- 

Good, where is no confeſing and avoid- thereof, not any auſwer to the vi 
ng. 754 arm, 

W where an affirmative and a — Where a man echte; give coor int 
gative, TE S904 7-403 © 7585 action, PL I By 
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By a dean and chapter for entering in the 


loſe of the dean, not good ; for the 


chapter ought not to join. 200 
Treſpaſs lies not, by the better opinion, 


for the raking a ſon or daughter which 
is not heir to the father: it was arbi- 
rated, . 3 1769, 770 
For * an houſe in ſuch à pariſh 
and ward in L.; upon wt guilty, the 
jury ſound the houſe was in the pariſh, 
but not in the ward; and good, for 


ſuperfluous, being admitted by the par- 


WG Ge abs WELLS RG 
Net guilty, pleaded, the jury found the 
laintiff tenant in common with others 
of the land; the defendant hath. loſt 


the advantage of his plea in abatement, ' 


and the jury's finding it is not mate- 
rial, 1 = 2 4 


Where the trial, whether a day be Sun- 


diy; and, being by the almanack, is 


good, 2 75 227 
What ought to be by certificate, and what 
fer pair, — he ee 
Where a tria] ſhall be per medietatem lin- 
fur, ao T 273 
Six of the jurors were challenged and 
traited, and a diſtringat was awarded 
againſt all; but the trial was by the 
ſix not traited, and by others by a zales, 
good; otherwiſe, if it had been by any 
of thoſe who were txaited, 429, 430 
Where the iſſue ariſes in two counties, 
two venires ſhall iſſue, and ſix of. one 
county, and fix of another, ſhall try 
the i ve, - * 471 
Where ſeven of one county, and five of 


the other, by conſent, entered the re- 
cord, tried the iſſue, - ibid. 


Where none of the principal panel ap- 
pear upon the habeas corpora, and diſ- 
tringar, a decem tales (ſhall iſſue ; but if 
it be awarded upon the venire, it is er- 


ror, - 1 O 
Where a ſale in market was pleaded "4 


bar in trover in one county, and the 
iſſue was upon the ſame ſale made by 
covenant in another county; the trial 
in the county where the covenant was 
made, was holden good, 510 


tial good where twenty-three were on- 


* 


ly returned in the ves. fac. by twel 
of them; but — if by ae 
awarded, . 8 

F. ment alledged at a houſe in 374 


Ji f 
the pariſh © 24. 
— n r ward muſt be alledged, 


ſaid the Prothonotary, 7 32 


A f £3 


That he converted ten capſar & ciſlur. 


if by a tales 
| Brought for delivering money depoſited 


An. alien being defendant tales de circum- 
Nantibus, is good, no exception being 
taken, andeleven of the principal ap- 


| NSN TY 22 818. 84r 

Of infancy, where the land lies not, where 

action is brought, . 
_— 


The place and. time of the converſion 
mult be alledged therein, 57. 68 
It lies for a greyhound ; and there are 


four kinds of dogs which the law're- 


gards, a maſtiff. an hound, which com- 
prehends a greyhound, a ſpaniel, and 
a tumbler, 2 — 525 
If the defendant do not confeſs a conver- 


ſion, his traverſe is ill, for his plea 
'*  thould have been nat guilty, and given 


it in evidence, . 434, 435 


For negligent keeping of twenty barrels 


of butter, it lieth not, for he is not com- 


pelluble to keep it ſafely, as apparel or 


a horſe; but if he uſe it, it is conver- 
fion : ſo if he purpoſely miſ- uſe it, 219 
If buying of the goods, and ſelling them 
. again before the action brought, or no- 
tice whoſe they were, be a good bar in 
err 1 480 
Where it is a good plea, that the deten- 
dant bought them of the-plaintiff, and 
ſeveral others, much good matter, 485 


Whether a trover and denial be a conver- 


ſion, - \ . 495 
Where it is laid in one county, and a 
juttiſication in another, the other coun- 

ty muſt be traverſed, = 404 


Where the converſion is traverſable, 555 
Trover and converſion of twenty-five 


pound, that the defendant ſold his 


maſter's corn, and converted the mo- 


— 


ney to his own uſe: judgment for the 
plaintiff, and reverſed in error; for i; 
lies not for money found, unleſs in a 
dag or cheſt, 638. 661. 146, 841. 870 


It lieth not of an obligation, but treſpai*, 


if he cancel it; and if he receives the 


money, and deliver it, an accomp:, - 


723. 


good, for all one; but otherwile, it 
diſtinct things, and it lies for money 
only, — — 819 
It lies for goods tortiouſly taken as well 
as detinue or repleyin ; for the property 
remains in him at his election, $24 


upon a wager, ＋ 


Againſt baron and feme, and the con: 


Gon by the feme only, they plead 


ne" 


* 
= 


— 


g 
| 


— —— 


Where between the writ and count abates, 


funt inde culpabiles ; the baron not being 
charged with any tort, the iſſue ought 
to be, gudd ipſa non efl inde culpabilis, 
and a repleader awarded although af- 
ter verdict, 5 


V. 
Value 


Ol marriage, if it belong to the lord de me- 


ro jure without any tender; two againſt 
two, and ſo adjourned, 468, 469 


Variance. 


| 185 

In a prohibition, variance between the 
ſurtniſe and declaration maketh all it, 

: 7 v3 43,644] 

Variance between the writ and count, 
where it is helped after verdict, 204 
Where, between the indictment and the 
mean procels, in point of letters, avoids 
an outlawry, — 198 


Where there is one original and twq de- 


clarations, and they vary, where it is 


error, — - 416 
Where between the deed and count, 
avoids all, - 189. 256 


Where the judgment is ſuppoſed to be 


given before other judges, in the wrir 
of error, then in truth it is in the 
judgment, - 198 
Where between the diflringas ang venire 
in the chriſtian or ſirname of a juror, 
ſhall Ray the judgment, 222, 256, 258 
What between the mean proceſs and ori- 
ginal, ſhall avoid an outlawry, 248 
Where the venire and Ste. vary from 
the very matter and ſubſtance of the 
iſſue, ſhall be good, . 258 
Where the actipn being upon a deed, and 
the bill upen the file and declaration 
vary, it ſhalt be aided, 286 
Between the plaint and regordari and the 
declaration in banco, not material, for 
the plaint is determined, 543 


Venire. 


Where it ſhall be de corpore comitatdsy 5 
Where a grant pleaded to be made at one 


place of a matter iſſuing out. of ano- 
ther, apd iſſue joined upon the deed, 
the yenue ſhall come from the place 
where the deed is ſuppoſed, or from 
the other place, TO, 259 


ATT ABLWA 


Where a wenire on! | 
. 883 | y de novo may be 


Where a venire ſhall come from ti 
where a ſurrender is — be 
made, and not from the manor, 


granted, or the party muſt begin 
i Again, 8 11 - 260 
In what Taſes a venire de novo ſhall be 
awarded, - 261 
Where in an action for words, the party 
juſtifies them in another place than ſup- 7 
| ſed in the count, the venire ſhall come 
rom the place of juſtification, or from 
the place where the words are ſuppoſed 
to be ſpoken, - 2061 
Where in an eſcape the venue muſt be 
from the place where the arreſt is al- 
ledged to be, or from the place where 
the eſcape, - 271 
Where the trial being per medietatem lin- 
, and the form of the venire is, qui 
Free habeat four pounds land, it 2 
intended only to go to the Engliſh, 


. 292 
Where a thing is laid in a city in alta Wark 
of the ſame, and the vnire is from the 
city only, it ſhall be well, and intended 
there be no more wards in the ſame 
. — . 


Venire fac. muſt agree with the roll; othe:- 0 
wiſe, if no writ at all; for that is ad- * 
ed by the ſtatute, - 433 : 

Where well awarded, = 38 f 

Defective upan the roll amended, 551 r 

Well awarded upon the roll, although 2 
other wiſe returuable, may de amended, * 

$72 le 
warded to the coroner for conſanguiui- Vo. 
ty, and a tales returned by the fhenf, h 
erroneous, and not aided by 32. He. 
8. or 18. Elia. and fo judgment re. Pea 
verſed, . $74. 566 te 
But the coroners need not annex their 1 
name ta the al., 386 70 
To the coraners, the plaintiff being ſer- th 
- ©, vant to the ſheriff, to prevenant delay, Bur 
and the writ judicial, 58 De 

J. enire fac. or difiringas, no return there · te 

upon, not aided by any ſtatutes, 55) De » 

Venire fac. de vicineto de O. & . where at 

it ought to have been from S. only, 1 FF: 

error, and where not, 600, 620 Proc 

Returnable three days after the Teri, and 
a diſtringas awarded thereupon, andthe v 

jury taken, is ill, 605 ed 


oram juſtitiariis naſtris die Paſche in 15 
f dies —— & legaler bomines, Ce. an 
no place where, amended by the * 


for literos, & gudd habeat 


lifra 
2d is "being to the ſheriff of 


for bebeatts, 


the llopping is; but not, 1 
the preſcription, 


aire fac. in indie ment was ad faciendum 
ral. placito tranſgreſſions, bmitting et 
geen / firme, not amendable, 622 
uult be from both counties upon 1. and 
1 Philip and Mary, 3 6 
Mifawarded upon not guilty ; otherwiſe, if 
the leaſe had been traverſed, 701, 702 
Where well awarded from one place, and 
where not, N "= 7 5 1 
durum quilibet habet 4 libratas terre, as 
ood within the ſtatute as /ibras, by 
Frochonotaries 3 not neceſſary, if the 
ling party, | 413. 752 
Differing ſrom the roll, amended after 
Wed. 788 
According to the replication and rej in 
der, although the ſur · rejoinder 2 
| 762 
Ferire fac and diſtringas bare ige the 
ume day, aided by 32. Hen. 8. 781 
Payment pleaded apud domun manſionalem 
rflerie de Much-Hadham, and a venire 


good, 
eure fac. de civitate, xood for trial in 
cities, where no pariſh or ward is al- 
; _ | | 807 
'n. fac. de medietate linguæ, quorum guilibet 
tabet 41, good, becauſe of the form, 
; 841 
tearing :e after the judgment, as no ven. 
r. and fo aided, and the teffe thereof 
i not amendable, but the return is, 820 
10 the coroners, after one awarded to 
the ſheriff, . 7 
ut one to try two iſſues, 
De burgo de Abindom and 
tended to be all one, : ibid. 
De nedietate lingue ought not to ifſue but 
— of the _ defendant ; 
0, if a peer be party, 
From the place where the cauſe ai? 
870 
If = returned by the ſheriff ; adjourn- 
. - 882 


— - 


Abingdon in- 


3 Verdict. 
2 verdit finding after the time 
edged in the Count, in what aQtion 


J_ . &þ I. Akt... to AP. 


Law 
dan - 618 
1 uilty pleaded upon the place where 
2 ＋* 11 iſſue upon 
"Dy 
lwarded from more vills than ought to 


be, is ill; but the place where the tak- 
ing was, is neceſſary, 5 621 


the 


ſec. awarded vicineto de Much-Hadbam, 
8 


goods 866 
e 


v ; 
\ 


It ſhall be ſaid to be good, 33. 54 
Where a verd\& finding matter larger 
than laid ſhall be avoided for all, 79, 80 
After verdi& returned in court, it is not 


amendable, 1 112 
Where a verdiet may make good a _ 


that is ill, — 11 
The iſſue being, if it were the freehold of 
J. B. and the verdi& found it was the 
plaintiff's freehold for two parts, and of 
| 75 B. for the third part, and fo a te- 
nancy in common, the plaintiff could 
not have judgment in treſpaſs, 457 
Ig a ſpecial verdict, the circun 
every thing need not ſo ſtrictly be foun 
as it is to be pleaded. 167 
Where a jury finds a matter according to 
law, but not according to the preciſe 
matter in the iſſue, it is good, 209 
Where in an aQion on the caſe for words. 
the jury finds the words mentioned in 
the declaration, ſhall be good, 224 
Where a verdict finds an eſtate tail, or a 
particular eſtate, and ſhews no begin- 
ning of it, 407 
Where a verdi& that finds not a cuſtom 
directly as pleaded, is not good, nor 
well found, - 415 
Where in cjectione firme for thirty acres 
the jury finds the defendants guilty for 
ten, and for the reſt not guilty, the ſhe- 
riff (hall take the parties information 
which ten acres to deliver in execution, 
Where it ſhall be good in part, and ed 
in the other part, 480, 481 
Where it ſhall be good by intendment, ibid. 
Where the latter words ſhall explain and 
contre ul the former, 482 
A verdict that J. S. was ſeiſed joint] 
with another, doth not warrant che il. 
ſue, that he was ſeiſed, 306 
Where an alienation ſuppoſed in fee is 
found but for life, it is good, ibid. 
Where a verdict ſhall be good by intend- 
ment, | 505 
Verdict ought not to be altered in matter 
of fait, Fry of . 776 
Verdi@ good, finding nothing upon the 


Vicar. 


An endowment of a vicarage of the third 
art of the tithes of a manor, was ad- 
judged good, as well to the tithes of the 
demeſnes as of the freeholders, 462, 46] 

Where the vicar ſhall have the tithes 
ſaffron as his pinete decime, 0 | 
ere 


A:T AB L. E. 


Where a vicar endowed of ſmall. tithes 
| ſhall not have tithes of the glebe in the 
* hands, aliaf in his le 
ee 8, 24 | Va 211 4 
He ſhall not have tithes of, the parſon's 
glebe by the words in minutis decimis 


 totius parochia ; otherwiſe of an endow- 
ment by expreſs words, . 578, 579 . 


_ Vicarage not loſt for want of a preſenta- 
tion by the parſon ; but : ſomewhat 


ought to be ſhewed of the uniting there - 

W 
Naas. 

$. eb 


7 Viz ) expounded, 


OT oa 

Shall be from the place where. the ſtop- 
ping of the way is alledged, upon iſ- 
ſue de ſon tort, or not guilty ; otherwile, 
if the preſcription for the way be tra- 
verſed, - 426. 227 
Muſt be from the place where the juſtiſi · 
cation aroſe or elſe a miſ- trial, not aid- 
ed by the ſtatute of jeofacls, 468 
Shall be from the vill, and not from the 
manor, - 8 
From the manor, where heriot-cuſtom is 
in queſtion, 85 


Union, 
By the ſtat. 35. Hen. 8. cap. 21. may be 


of two churches, either not above 


gl. per annum, 500 


This ſtatute being in the affirmative, daes 


not tell the union of Churches at the 
common law, ibid. 
At common law the ordinary, 
patron's aſſent, united poor churches, 
without the king's confirmation, ibid. 
The cauſes of unions, G01 


Void, and Voidable. 


Where a matter ſhall be ſaid void againſt 
the ſucceſſor, within the ſtatute of 1. 
Eliz. but good againſt the biſhop him- 
ſelf, | ES 207 

Where, upon an outlawry reverſed, the 
eſtate ſhall' ſo be ſaid to be void, as 
againſt all perſons, as the party to have 
actions againſt them to make them treſ- 
paſſors, 207 


What fort of covenant will alter or 


. 


change an uſe, 


4 * z 


CW 
79 


7 Uſury: See more upon 13. Li 


with the - 


2 


* 


What 


is good conſideration 5 


nank to raiſe any uſe, ; 
ere one may by coy imi 
of land he hath 5 MN e 
Limited to one and his 
uſe of another for 
be ſaid to have t 
the uſe 
feeoffor, - 
A feoffment to the uſe of the feoffor 
his wife that ſhould be after marriag 
and the heir of their bodies after, ar 
. Triage, the new uſe ſhall ariſe, if no! 
terventent a@ to deſtroy it, 
What words in the limitation of » 
ſhall be conſtrued a fee-limple, 
Uſe future, and in contingency, is deſire 
ed by a feoffment and fine, becauſe 
fore it came in "i - 6 
It may be upon a ſurrender, ; 
Uſe future, not deſtroyed by a ſeoffmer 


/ heirs, bot to 
life or years, ff 
| he eſtate larger 

» Or that ſhall remain in t 


Uſe contingent, if deſtroyed or bound 

a leaſe for years, * 764. 8 

A covenant, that his feoffees ſhall ta 
ſeiſed; no ſeoffees, no ules, 


cap. 8, title, Statutes. 


Ufury, what and where it is, 
A. delivers an 100l. to HB, who covenat 
to pay to every of the children of 
which ſhould be alive at the end of 
years, Sol. having five daughters, at 
gave ſecurity eee 00 uſ 

| but a caſual bargain; for in ten] 
are many alterations; otherwile, if 
the end of one or two years, 


Utlawry : Se Outlawry. 


| Where it ſhall be pleaded in abate 
and where in bar, 8 2 
| Where the exigent and original ray 
ſome letters of the name of plan 
ſball be reverſed, 
Where the exigent bath the word l 
and the original blada, ſhall be res 


0 
/ 


— a & ev. 


a a 


>—mnMT co .. xc pw»PÞPUHj] =” 


ed, 
| ed FER 
Wager of Law. | ig 
Wager of law lies not for a bailif q n 
compt, 3 5 


0 


A 


| tt in chahcery, guere i : 648 
3 upon a real contra, 750 
pot in debt for money for bling, 


Aol mon received by the hands of 


. 


be plainti s wife, ET 919 
* Waiver . 
c | how to be ſeized and 
* 0 Lew _ ow 4 | * 
WS coods, what it is; it may be without 
* ſurſuit, - i 694 
1 Warranty. 


. 17 


acres, and infeoff J. S. of one, the 
role warranty is gone, 


wet EE 
pon a leaſe by tenant in tail for three 

nd lres, the leſſor dies without iſſue, the 

. vartanty is determined, 602 

l eral, by dedi, is not defiroyed by a 


Warrantia Charte 


ies not for a general warranty, unleſs 
4 be in the deed, 861 


Warrant of Attorney. 
dere the entry differs from it, 


Waſte. 


| leſſee ſor years of a park, grants all 
dis intereſt therein to B. excepting all 
wood and under- wood growing there- 
upon; waſte is committed in the trees; 
the queſtion was, Againſt whom the 
ation of waſte ſhould lie, whether 
zainlt 4, or B.? Much debated, but 
ro judgment, - 17, 18 
dere, upon a loſing by default, enquiry 
ſhall be of the = þ and damages ; and 
where only of the damages, 18 
ſeiſed in ſee, makes a feoffment to the 
ile of himſelf for life, the remainder 
0B. in fee; in waſte brought by B. 
4. pleads he was ſeiſed in fee, abſque 
be, Ce. the jury found the feoffment 
to the uſe of himſelf for life, without 
impeachment of waſte, the remainder 
ee; and judgment for B. 40, 41 
ie plaintiff counts that he was ſeiſed, 
ud leaſed to the defendant for years, 


201 


er 


+ 4 E310 


8 T 


jo what fine a warranty may be ereat- 


here” J have a warranty for twenty 


„ 


and ſaith not of what eſtate he was 
ſeiſed, but that ĩt was ad hæredilatianem: 
dgment for the plaintiff, 
ze writ being in the fenet, not fenuit, is 
not good; and the defendant being 
charged in right of his wife, who was 
tenant for life, and dead, the action is 
gone; for it ſhould be fecerunt vaſtum ; 
but if otherwiſe, concord with ſatisfac- 
tion is a good plea here, for damages 
only are recoverable, 356, 357 
The plaintiff had but a third part of a re- 
verſion in common with two others, 
and therefore could not bring waſte, 


In cutting down three hnndred _ 5 
pleads as to two hundred for reparati- 
ons; as to the reſt, he keeps them to 
employ about repairs, tempore opportuno, 
Sc.; no good plea, 533 

Waſte in the tenuit by an aſſignee in the 
reverſion againſt leſſee for years, after 
aſſignment. excepting the benefit of the 
. and trees, the exception be- 
ing void, | | 

Waſte againſt leſſee for years, a proviſo 
that the leſſor might cut and carry away 
the timber growing, Cc. a covenant 
only, and no exception, and the waſte 

well brought, wo go 

Waſte negligent not puniſhable in tenant 
at will ; otherwiſe, of voluntary waſte 
( 777. 784 


Watch, and Ward. 


What ſort of perſons may be appointed to 
watch within the ſtatute of Wincheſter, 
and 5. Hen. 4. cap. 3. and whether the 
conſtable can commir the party to the 


ſtocks for refuſing, - 204 
: Wife. N 
The wife cannot give authority to enter 
the huſband's houſe, 245 
Will. 


Where in a will the heirs may take and 
inherit, though the father died before 
the deviſor, and could nut take, 422 

The firſt not revoked by a ſecond ; ended 


by arbitrament, 721 
Writ. 
Where the count may aſcertain the writ, 
| 234 


Where, 


1, 
9 "3 = v 
2 — 

1 * 1 

4 A. Ll 
ec. 5 


Where, in a. guare impedit, the writ ſhall judgment, it,abates only againſt hin 
de general, and the count ſp-cial, 240 or adjourned, Jun NY 
Writ judicial amendable, $43 Writ of waſte againſt bs A 
De wintre inſpiciend?, and the pr” I 1 the wife held the lands ex 6 
thereupon, Nr 5 miſſione J. 7. her former huſband, und 
Writ and proceſs directed to the ſheriffs the count ipecial, not good; for it ongly 
of L. returned by two, the one ſheriff, to have been ſpecial, and is not aided 
the other not, amended ; return by by 18. E/z. after verdict: otherwiſe, if 
r 
Writ of inquiry amended by the roll, but Writ and declaration, if they vary in ſub- 


not $conver/o, een ſtance, not aided by 18. Elz. : other 
Writ of accountagainſt two, one dies aſter wiſe, if no writ at all, 829 
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